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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL |
| Sefvi_ée,‘Appeal-No._ 16/2016 B
Date of Institution ... 05.01.2016 %
Date of Decision ... 27.06.2018
Syed Umar Shah son of Farooq Shah resident of Mohallah Gohat1
Pul Koroona Tehsil & District Swabi.
Appellant
Versus
1. Deputy Commissioner, Swabi District Swabi.
2. Commissioner Mardan Division Mardan.
3. District Accounts Officer Swabi. S
4 4. Mr. Afsar Ali Shah Assistant Commissioner Swabi (Inquiry | .-
‘ Officer). c
5. Government of Khyber Pakhtunkhwa through Chief Secretary
at Peshawar.

6. -Government of Khyber Pakhtunkhwa through Secretary Board. U

of Revenue at Peshawar.

Respondents

Muhammad Arif Jan Advocate-——-- For Appellant

Kabir Ullah Khattak

Additional Advocate General- For Respondents
JUDGMENT

MUHAMMAD HAMID MUGHAL, MEMBER: - Learned

counsel for the appellant and Mr. Kabir Ullah Khattak, Addition’él :
Advocate General for the respondenfs present.
2. The appellant has filed the present appeal u/s 4 of the Khyber

Pakhtunkhwa Service Tribunal Act, 1974 against the order da




13.07.201_5 of _r_gspgndent No.1 whereby he was removed from
service and against the order dated 05.10.2015 of ‘respondent No.2
vide wh.icl_—i-;the departmgptai appeal of the appellant was dismissed.

3. Learned coulisjel'for the éppeliant argued that in the year 2012
the appellant Was‘a-ppc;in;ced ‘as Na;1b Qasid in the department of
respondehtﬁNo.I_; that'vidg order dated 11.03.2015 the appellant
was suspended 01; aiécoimt 6'f absence and inefficiency. That vide
order .dated 31072015 of réspoxident No.1 the appellant was
removed _f.rom. service and then the departmental appeal of the
appellant ;lg;insf his rgﬁbvai‘ c-'>r‘der also failed. Learned counsel for
the 'appélléuit 'arguecil'thdt the major penalty of rempval .from'service
was imposed upon the appellant without issuance of charge
sheét/étate'fméht of: allegat‘i(‘)nv,'f and any regular inquiry and no show
cause notice was~‘is§ued to the appellant. Learned counsel for the
appellant veherﬁéntly stressed that the impugned orders are not
tenable in the""ey'e'g -of law‘h:en‘ce fhe appellant is entitled to be
reiﬁstated in serv@ce.

4. As against that learned Additional Advocate General while
opposing the présent__- service _élppeal argued that the punishment was
awarded to the 'app(iella.nt. after the completion of codal formalities
and that the appellant was rightly;rernoved from service on the
ground of .,Willfgl_abs;c_ancg from duty and inefficiency in discharging
of _o_fﬁcial duties. |

5 Arguménfs .Hear'd.' Filé perused.

- 6. The appellant in his departméntal appeal has also taken the

o L



stance that all the proceedings were initiated, conducted and

concluded ‘against him at his. back pecause he was behind the bar

during the proceedmgs

7.  Main thrust of arguments on behalf of learned counsel for the
appellant was that the appellant was condemned without observing
the codal formahtles»and legal requ1rements Perusal of file reflects
that neltlrer the charge sheet/statement of allegation, report of
1nqu1ry ‘and show cause lnotlce were found appended with the reply
of the res-pondents. nor tlre reépendents department codld produce
the copiea of the same durirrg the course of arguments. In this
backdrop the contention of the learned ceunsel for the appellant, to
the effect.tlrat major ‘perraltyWas a\ivarded to the appellant without
observing codal formalities and without adhering to tlre legal
requirements, has a ferce in it. Consequently the present service
appeal is aeeepte'd in terms that the impugned orders are set aside
and'the appellant i_s--_reinstated in service. Intervening period shall be
treated as' extraordinary leave without pay. The respondent
department-is Howeyer at liberty to conduct denovo proceedings
against the appellant_irr accordance v:fith law/rules. -Parties are left to

bear their own costs. File be consigned to the record room after its |

completion. /
(Muhammad Amin Kundl) (Muhammad Hamid Mughal)

MEMBER MEMBER
ANNOUNCED-

27.06.2018




RECE.

27.06,2018 Learned' counsel for.th'e'-appellant present. Mr. Kabir Ullah -
"~ Khattak, learned Additional Advocate General for the respondents

" present.
Vide separate judgment of today of this Tribunal placed on file,

the present service éppeai is accepted in terms that the impugned
orders are set aside and the 'appellant is reinstated in service.'
Intervening pefiod shall be treated as eXtraordinary leave without
pay. The respondent dépéftment is however at liberty to conduct

denovo proceedings against the -appellant in accordance with

law/rules. Parties are left to bear their own costs. File be consigned

to the record room after its completion.

(Muhammad Hamid Mughal)

(Muhammad Amin Kundi)
MEMBER - MEMBER

ANNOUNCED
27.06.2018




©05.12.2017 . . Counsel for the appellant present. ME. Ziaulléh, Deputy
District Attorney for the respondents also present. Rejoinder not
, submitted. Learned counsel for the appellant requested for

adjournment. Adjourned.. To come up for rejoinder and arguments

E on 08.02.2018 before D.B.
' I - (Ahmad Hassan) (Muhammad AminKhan Kundi) !
' o Member (E) Member (J)
- 08.02.2018 Appellant with counsel and Mr. Ziaullah, DDA for the

respondents present. Counsel for the appellant seeks adjournment.
Granted. ‘' To come up for rejoinder and arguments on 12.04.2018
before the D.B. - '

‘ .
ember - irman

A\

12;'04;2018 “Appellant in person and Mr. Zia Ullah, learned Deputy District
Attorney for the respondents present. Appellant requested for-
adjournment as his .céynsel is not available. Adjourn. To come up
for arguments on 26.06.2018 before D.B.

g/ \ - =
(Ahmall Hassan) \; (Muhammad HamidlMughal)

. . Member y Member

o N
26.06.2018 ' Learned counsel for the appellant and Mr. Kabir Ullah
Khattak learned Additional Ad.“vocate General present. Arguments I,

heard. To come up for order 011:27.06.201 8 before D.B. k

— ,
(Muhammad Amin Kundi) (Muhammad Hamid Mughal)
Member Member




16/2016 -

06.12.2016 . “Appellant in personf and Mr. Muhammad Jan, GP for the
. respondents present. Rej oinder not subfnitted. Appellant fequested for time

for failing of rejoinder. Reqtflest accepte"'d; To come up for rejoinder and

arguments on /- 477 before D.B.

‘ : (ASHFAQUE TAJ) (MUHAM D\//Q»MI’R/NKZIR)

MEMBER . MEMBER

/
11.04.2017 Appellant in person presentz Mr. Muhamimad Adeel Butt, -
Additional AG for respondents also present Rejoinder not submitted.
Appellant requested for adjournment on the ground that his counsel is -

not available. Adjoumed To come up ‘for rejoinder and arguments on

03.08.2017 before D.B. ! ,f’
/ ‘
4
(Ahmad Hassan) _,”% (Muhanffiad Amin Khan Kundi)
Member i Member
03.08.2017 Appellant in person- and Asst' AG for the respondents

present. Appellant seeks a(’ journment Adjoumed To come up for .

rejoinder and arguments m 05.12. 2017 before D.B.

M?njer M\




Apnallant Deposited

Securiy g

02.03.2016
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Counsel for the appellant present. Learned counsel for the

appellant argued that the abp_eliant was serving as Naib Qasid‘ in the
office of DC Swabi when subjected to -inquiry on the aliegatjohs of_
wilful absence and .inefficiency and removed from service vide
impugned: o.rder dated 31.7.2015 where-against he breferred
depa&mentél appeal which wés ' r,ejected‘ on 5.10.2015 b.'ut

communicated to the appellant on"23.12.2015 and hence the instant

' service appeal on 5.1.2016.

That neither any formal inquiry was conducted nor 0pportunify
of hearing was afforded to appellant and that the appellant had never

remained absent from duty.

Points urged need consideration. Admit. ﬁubject to deposit of

‘sécurity and process fee within 10 days, notices be issued to the

respondents for written reply/comments for 11.5.2016 before S.B.

s

11.05.2016

. written reply/comments on 8.9.2016 before S.B.

08.09.2016

: Ch_ rman

Appellant in person and Mr. Nisar Ahmed, Aslsistant alongwith

Addl: AG for respondents present. Learned Addl: AG informed that

reply is under process and will be submitted on the next date.-

Requested for further. time. Request is accepted. To come up for

-

Mémber

‘ Appellant in person M/S Bakhtiar Ali, Assistant and  °
Mesri Khan, Senior Auditor_‘alongwith Addl. AG for
respondents present. Written reply sulbmitted. The appeal
is assigned to D.B for r_ejoind r énd final hearing onA”

06.12.2016.

Member

-
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) Form- A
"FORM OF ORDER SHEET
Court of _ ‘ ‘ '
Case No. 16/2016
S.No. | Date of order Order or other ps;oceedings with signature of judge or Magistrate.
Proceedings o - -
1 2 3
. 05.01.2016 LT
The appeal of Syed Umar Shah presented today by Mr.
Muhammad Arif Jan Advocate may be entered in the Institution
register and put up to the Worthy Chairman for proper order.
REGISTRAR *
[ : ‘
) : This case is entrusted to S. Bench for preliminary
hearing to be put up thereon 98 -1/
CHA%AN
28.01.2016 Counsel for the appellant present. Seeks adjournm pnt.
Adjourned for preliminary hearing to 24.2.2016 before S.B.
7
7
24.02.2016 Appellant in person present. Seeks adjournment.

_ Adjourned for preliminary hearing to 2.3.2016 before 5.B.

»

d}_,,

I\Wémber




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Syed Umar Shah...........coooeevuiiiieeeeeieeiie e .Appellant
VERSUS
Deputy Commissioner Swabi and others ................... Respondents
INDEX
S.No. Description of Documents "Annex | Pages
1. |Memo of Petition : : ' 1- £
2. | Affidavit 7
3. | Addresses of Parties 3
4. | Copy of appointment order A 4
5. | Copy of suspension order. B '/o
6. | Copy of letter dated 31-3-2015 C //
7. | Copy of order dated 31-07-2015 D )
8. | Copies of memo of appeal and| E&F Y, {
| order dated 5-10-2015 )3 -
9. | Copy of letter dated 3-06-2015 G )7
10. | Wakalat Nama -
' Appellant

Through 2 é] é > )

Muhammad Arif Jan

Date{ / (/2016 : - Advocate, Peshawar
; Office: Office No.210 Al-Mumtaz Hotel
G.T. Road Peshawar:
Cell: 0333-2212213




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

' ) #:.V ¥ Proviegs
Service Appeal No..._.[6.............../2016 $arvioo Tribusl

Snted. lezwé
Syed Umar Shah S/o Farooq Shah R/o Mohallah Gohati Pul

Koroona Tehsil and District Swabi..................___ Appellant
VERSUS

1. Deputy Commissionerf Swabi District Swabi

2. Clo.mr‘nissioner Mardan Division Mardan.

3. District Accounts Officer Swabi.

4. Mr. Afsar Ali Shah Assistant Commissioner Swabi
(Inquiry Officer).

3. Govt of Khyber Paktunkhwa through Chief Secretary at
Peshawar. |

6. Govt of Khyber Paktunkhwa through Secretary Board of

5

Revenue at Peshawar.......................... ....Respondents.
el

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA SERVICE

&

TRIBUNAL A'CT,.:197'4 AGAINST THE IMPUGNED ORDER DATED 5-

10-2015 PASSED BY RESPONDNET NO 2 WHEREBY HE MAINTAINED




>

- THE ORDER DATED 31-07-2015 OF RESPONDENT NO-1 IN RESPECT

OF REMOVAL FROM SERVICE OF THE APPELLAT.

- PRAYER IN APPEAL;

~ On acceptance of the instant appeal the impugned orders dated 5-10-

2015 and 31-7-2015 passed by respondents No-1 & 2 respectively

may qraciouélv be set-aside and the .appellant may kindly be re-

‘instated in his service with all back benefits.

" Respectfully Sheweth:

1. That the appellant was appointed as Naib Qasid in BPS
Olvide order No-239-43 dated 15-2-2012, and was
posted in the office of respondent No-1. (Copy of

appointment order is attached as Annex-A).

2. That the appellant served the department for his full
dévotion, determination and to the entire satisfaction of .

his superiors.

3.  That the appellant was suspended with immediate effect
on account of inefficiency and willful absentee vide order
dated 11-03-2015. (Copy of order dated 11-03-2015 is

attached as ANNEX-B).




e

4. That on 31-3-2015 the respondeht No-4 was appointed

&

as inquiry Officer who recommended the appellant for
impbéition of Major Penalty. (Copy of letter dated 31-3-

2015 is attached as ANNEX_C).

5. ‘That the respondent No-1 removed the appellant from hié
service vide order dated 31-07-2015. (Copy of order dated
31-7-2-15 is attached as ANNEX_ D).

6. That the appél'lant'b'eing aggrieved preferred departinent
appeal before respondent No-2 Awhich was too dismissed

on 5—1‘0—'2015. (Copies of appeal and order dated 5-10-

2015 is attached as ANNEX_E & F)..

7.  That then the appellant filed an applicatioﬁ on 5-10-2015
for obtaining the certified copies of the order dated 5—10-'.

2015 which were delivefed on 23-12-2015, hence the

_ appellant being aggrieved and having no other remedy
except to approach this Hon’ble Tribunal on the following

amongst other grounds.

GROUNDS:




\‘;

A. That the orders dated 5-10-2015 and 31-7-2015 of respondents No-
| 1 & 2 respecti\-/ely’ (herein after imbugned ) are patently illegal,
- unlawful, without lawful authority, of no Iegal effect hence having no

~value in the eyes of Law thus be set-aside and the appellant may

kindly reinstated with all back.benefits according the policies of the

Government.

. That neither the appellant found absented from his duties nor ‘any

.-inefficiency established from the available record against the

appellant and the awarding of Major Penalty of removal from service
is nothing. but smell / shows personal grudges of Respondent No-1

and 4

. That the finding of both the competent Officer ie-Réspondents No-1

& 2 are silent regarding the period of absentee of the appellant and
similarly also silent regarding the inefficiency on part of abpellant
hence needs consideration of this Hon'bel Tribunal against the adts;

omission and commission of the respondents.

That the respondents are badly failed to follow the existing rules and

regulations regarding the subject métter as no proper inquiry has

been conducted in proper manner against the appellant.




o)

. That no show cause notice issued to the ap'pellént moreover no any

bersonal hearing opportunity, no charge sheet etc has been given‘to

‘the appellant.

. That astonishingly the appellant name was also placed by the

respondent No-1 in the DPC for promotion which clearly shows good

‘, efficiency of the appellant. (Copy of lletter dated 3-6-2015 is attached

- as ANNEX- G).

. That the respondents also ignored the volume of service of the
appellant while awarding the major penalty which is against law and

principle of natural justice.

: That'there is no livelihood of the appellant and he is the only bread

winner of his whole family and now he has became over aged and is

not in a position to apbly for any other posts. due to the acts of

| respondents.

. “That the respondents were/ is duty 'bound to follow the Law, Rules

and Regulations governing the subject matter but in the present case

they badly fail to follow or édopted the éxiéting policy hence the

* present appeal.

. That ény other grdunds which have not been mention may

also be permitted to raise at the time of arguments.



&

It is, therefofe, mo_sf ﬁumbly prayed that Oh:acceptance of
the instant appeai the irﬁpughed _orde_rs déted 5-10-2015 and 31-7-2015
passed by reAspond‘ents No-1 & 2 respectiyeiy' may graciously be set-
aéide and the appellaﬁt may kindly be're‘-instated in hisls;ervice with

aﬂ back benefits.

That any other relief which has not been specifically asked for and

is fit in the circumsta'nces may also be allowed in favour of appellant

5»’%

Appellant

against respondents.

“Through

 Dated:{7//2016  Muhammad A;if Jan

Advocate, Peshawar.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR
- Syed Umar Shah........................ ........... e Appeilant |
VERSUS
!
! Deputy Commissioner Swabi and others.................... Respondents

I Syed Umar Shah S/o Farooq Shah R/o Mohallah Gohati Pul
. Koroona Tehsil and District Swabi do hereby solemnly affirm and
declare that the contents of the appeal are true and correct to the

best of my knowledge and belief and nothing has been concealed

s _ud—

DEPONENET

from this Hon’ble Court. P

|
|
| B AFFIDAVIT



BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Syed Umar Shah..... ...................... e s ..Appellant
VERSUS

Deputy Commissioner Swabi and others ................... Réspondents

ADDRESSES OF PARTIES

APPELLANT:

Syed Umar Shah S/o Farooq Shah R/o Mohallah Gohati Pul

" Koroona Tehsil and District Swab1

RESPONDENTS

1. Deputy Commissioner, Swabi District Swabi

2.

3.

Commissioner Mardan Division Mardan.

‘District Accounts Officer Swabi.

Mr. Afsar .Ali Shah Assastant Comm1ss1oner Swab1

' (Inqulry Officer).

Date:

Govt of Khyber Paktunkhwa through Chief Secretary. at

Peshawar.

. Govt of Khyber Paktunkhwa through Secretary Board of

Revenue at‘Peshawar
Appellant

Through

/ /2016 Muhammad Arif Jan
_Advocate, Peshawar.
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* . On the recommcndmlon of the Dcpammmul Scluc

xmn (.ommutce R L

Tee!mg he!d on 10.02,20; 2, Mr. .\ayyad Umnt Shah S !arooq Shah R.’o : . ) » ) ,

Mohallap Gohati pyf Koroona. Gohuti Tehsit & Dismct Swabi, js hereby z:ppom!cd as - S v
Nazb Qasad BPs.01, purc!y on tcmporury bnus w:th the folloumg terms .md wnd:wms' R o ’:’
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entitled lo CP Fund, ; B

xhrs arder,

3. All relevant service rules ¢y rcmlv

in Practice or a5 auwnded by lh:
‘ Governmcn( of Khyber Pakhtunkh\\a from

applicable on him, :

time 1o tine will be’

Copy forwarded 1o the:-

I, Commxssnoncr Mardan Dwusnon utard.m ) -
2. PSto District Coordination Officer, Swabl - -
3. District Accounts Officer, Swabi. - - - :

4. Moedical Superintendeng miQ l!mpll.l. Swahi,
3. Oflicial concermd for compll.mw
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bH OFFICE OF THESS | |
DEPUTY COMMISS[ON}WR \

N -
’ ' | No.__ ; .3 ?- /DCS/SAQ/LA’:,‘:‘ Py «.\’* ’

M gy

, ' Dated H /Mar: 2015
: : J

. SUSPENSION QRDER | :

The services of Mr, Saxd Umer Shah, I\axb Qusid of Deputy Commlsaloner establlshmem

~wah[ is her cby suspeuded with lmmz.chate- eflect on account of inefficiency dlsplayed in the dxscharge of

omudi duties and willfal absence from duty.
Mr.'Afsar Ali Shah, Assistant Commissioner, Swabi is hereby appolnted as Inquiry Ofﬁcer to

probe into the allegations leveled against the (lelmqnent official an:l submit his findings within (") days
alongwnth considered views and reconunendations zccor dingly,

w—crg

‘ . (Matiullah Khan, PAS]
N ' . Deputy Commissioner
) . . Swabi b |
g][EM MQ- S‘ l)d]‘E. ) :
| 1- DAO Swabi, | S S
/\OC Swabi o ' L
\/—- Assistant Commissioueﬁr, Swabi ...~ ) : . - , .
) 4-  Assistant Conimissioner, Lahor ;

S- Official concerned.

e ' ‘

o /(4 i ' / DcputyCon mlss:on“q ) X
| - ) C>/ ( {10 /% | Swabi ;
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Ir
i OFFICE OF THE
DEPUTY COMMISSIONER
, x SWABI ,
. - No. ’3 7 /DCS/SAQ/EA

Dated____~ ﬁ i /Mar: 2015

To: ] .

The Assistant Commissionel‘,

Swabi (Inquiry Officer) {
Subject: SilS.EEﬂSJQI‘LQ,EQN.[LSAIM&lER.S.HAH.NAUiL_SID)A ) - INQUIRY !
Memo: : ’ Co

Please refer to this office order No. 727/DCS/SAO/EA dated 11 March, 2015 wherein
the services of the subject offcial were suspended and you were appointed as Inquiry Officer to probe

into the allegations levelled agamst him and submlt/ﬁn(img< with your considered recommendatlons

within (7) days ’ . . Co

t P

i .

. . S
The requisite inquiry report is stili awaited from your end despite lapse of sufficient =~ |
i : 2 :

time. Please expedite the same and intimate factual position for further action at this end.

ARYY

s
E
(Matiullah'Khan, PAS]- o
Deput/),r,Com nissioner-
Swab

Copy to; : :;
1- ADC !wabi. S
2- Superintendent Admn: .

T4 7 | o

’ Wt;;%m AV e O _ ‘ .
({t/ e el CT¢

t ‘Sw%---ﬁ ~

i
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OFFICE OF THE DEPUTY COMMISSIONER SWABL

NOTIFICATION. C pated_B)] jorpa015
No. 42 /O i /oce/i3EAs: Whereas, Mr. Said Umar Shah, Naib Qasid (BPS-01) of Deputy

Commissioner'Establishment Swabi was proceedéd against under the Khyber Pa'khtUn'khwa
Government Servants (EfflClenC\/ & Discipline) Rules 2011, on account of his willful absence:
from duty and meffuaency in the discharge of official duties.

AND WHEREAS to conduct inquiry agamst accused Naib Qasid, Mr. Afsar Ali Shah

Assistant Com‘nlsswner Swabi was appointed as inquiry Officer

AND WHEREAS the inquiry Officer, after having examined the charges, evidence on‘
record and explanation of the official subml'tted_ his report wherein he recommended that
“major penalt\./ be imposed upon him”, |

AND WHEREAS, the competent Authority also accorded the opportunity of personal |
hearing to the offlaa! concerned.

NOW THEREFORE the competent authorlty, after having conmdered the charges

evidence on record, report of inquiry officer, the explanation of the official, defense offered

by the official during the personal hearing and -exercising his powers under Rule-14 and.

4b{!1} of Khybgr Pakhtunkhwa, Government Servants (Efficiency & Discipline) 2011’, hereby -
imposes majcir penalty of “Removal from Service” on Mr. Said Umar Shah, Naib Qasid

{BPS-01) with immediate effect.

DEPUTY COMMISSIONER SWABI,

‘Endst. No & date even. : : . @

Ali the ¢ommissiohers, Khyber Pakhtunkhwa.
The PSQ to Chief Secretary, Khyber Pakhtunkhwa, Peshawar.
. The Secretary, Board of Revenue, Khyber Pakhtunkhwa, Peshawar.
The Director information, Khyber Pakhtunkhwa, Peshawar.
All the Deputy Commissioners, Khyber Pakhtunkhwa.
All the Qistiict Accounts Officers, Khyber Pakhtunkhwa.
The Assistant Commissioner, Swabi/Lahor.
The Accountant local office. ~ , .
Mr. Said Umar Shah S/o Syed Nooran Shah R/o Gohati Tehsil & District Swébi.

0 NGOG AWwNR

(Ma idllalkh Khan)
" DEPUTY COMMIS IC@R, SWABI.




" Before The, Commissioner _Mardan DWIS!OH Mardan

T

' Syed Umar Shah 1:\- Nalb Qasid ((BPS-1) office of D.C Swabi.
veeieieeeenn e W Appellant

VERSUS

D.C. Swabi as inquiry officer . ...Respondént

Appeal against the- order of respondent No] dated

3l/07/’)013 whereby, 1ppclhnt is recoved from service,
which is 11}eoal qlgamsl law and facts.

Rcspéctfullv_Sheweth:

l’hat appetlant was qppouned as Naib QaSId (BPS 1 vide |

order dated 15/02/2012.(Copy of the 01clez is ’umchLd as
/\nm.\ “AT).

- ; X e . . ‘ .y L
That appellant has served with entire satisfaction of his superior
and there is no complamt against appellant. (Copy of senvice
book i 1s attached as Annex “BP).

. That appellant filed an apphcatlon for transfer from the post of
Coo]\/Duver/Watchman with the Assxstant Comrnissioner
Lahore namely Irshad Khan to his palent jpost i.e Naib gasid

office of D.C Swabi. (Copv of the apphcatlon is attached as

Anne\ “C™).

. That dub to ﬁlinn of application of apne]lfmt and démand of his
legal right for transter of his post, apmlum Wus ouspumcd and
charged vide order dated 11/03/2013. (Copy of the order dated

[1/03/2015 is hereby art$ched as Annex: “D7).

. - ° . wr | .
\ N L “rw ~
That A.C Swabi was ap pointed as inquiry officer for

" conducting of hndlng muuuv vide order Llaltcld 31/03/2015.

{Copy of order is alt u.hul Y. ‘ B




¥ N . -
A | a '

b That appt.llant has. pIOpuly u.p!y ofthe cuse and explained his
posmon vide apphdat:on dated 30/04/2015 (Copy of the same '~

s Inuh\ .1|l.uhul 4B /\nnL\‘ “] ..

7. That \vuhout conductmg of inquiry pxoceedmg and without any
ehmg,o, appellant is u.mbv«.d lzomi service vide order dated

i . K . 31/07/2015. (Copy of the oudm is allachcd as Annex: “G”). B

N - - 8. That neither arly inquiry has been conductmg against appel]ant )

nor any. show ‘cause notice has been served upon the a pellant’ -

noOT any pusonal hearing has been g_,:vcn Lo the. appcl!anl nor '

any i mqunry proceedmg copy has been grven to the appeflant

9, That Otdel of . 1espondent 10.1 dated 31/07/2015 lS 1llegal» -
agamst the law and tacts on the followmg glounds - .

GROUNDS - : . . |
A That 1bsence of petltlonel is.not w1llful but in fact he was
on duty in the Lahole of A, C Ilshad e

B. That 01der of the. responded dated 31/07/2015 is: 111egal
. .agamst the law, facts and ‘without lawful authonty, hence
- not tehable and liable to be set aside. '

C. That neither show cavse notice nor chamge shcet along with -
statement of allcwatton Ror opportunity of personal hearing
has been mverll tot the petitioner, only this grounds order of

|
1esponded Noi3 dated 31/07/2015 is llable to be set asjde.

-D. 1]w‘1 no any regular mquuy has been conducted nor R :
oppontumty of c¢ross exammatlon has been given. to the iy
. petitioner, which mandatory as per E&D Ruie
| : , :
E. Ihal petitioner Has got 04 yuus unblc,mlshcd record of
_service at his c1ed:t

F. That all the proceedmos 1mt1ated conducted and concluded

, are lllegal against the law,. facts, without lawful authcmty,
| ‘ : ‘ unauthorized officer and at the back of. the petitioner
.because petitioner was behmd the bar durmg conducting of

ploceedmvs hence order of respondent is not tenable and.

lmb!e to be set aide. '

ATTESTED

RHIDI R0 ndlr to
omnssionar Court
Mardan Qivicion . 4rdan

230000 a3 a0




It is, 1hucfonc humbly prayed th

at on acceptancc of this
orders of 1eSpondents agamst petitioner  dated

-3 1/07/7013 may please be set aside and petmoner may please

be re-instated in service \yxth back service benef ts. Any other -
u,hef deemed fit may also be gr acious -

appea]

ly awalded
Datec;l .
- Appellant 3 l}ﬁ L
Through . ,
" YadBob Khan Advocate
Ekh COUIt at Dlstt Courts
aldan : - !
AFFIDAVIT

That the LO]]lLl’llS of the appeal are true

_ I
and corret to the bestl of ' my
l\nowlcclne and belief. | .

8.4

Deponent

gn_A..‘S}f,Z.

Ve of fpplic

51!0“

\Az:c:dz../.}gﬂ.q. - |
' bzg.: n‘(u
ngn ot Copyist
Bate ot Pu,,; ||.;Ewu

T 10
Comsmssmncr Cl;LI:’[ .
Mavdan Division . TR

//7/0’/

.............




INTHE COURT OF COMMISSIONER MARDAN lll)I\ﬂSIO_N, MARDAN.

~ Syed Umer Shah Naib Qasid L ~ Applicant
| © Versus'
. . o ',
Deputy Canmissit)_ncr/:I)is"trict Collector Swabi ' Respondent
Case No.......nnen !
Dated of institution: 06/08/2015
Dated of Decision: 05/10/2015
'ORDER:- -

. . ) ¥ oL . - .,

. , Brlief facts of the case are that the app:¢ilanp was appointled as Naib Qasid in
'BPS-1 in the office of Deputy Commissioner Swabi vide order, datéd 15/02/2012. On
~31/07/2015, the appellant was removed f_ro'm‘ service vide orde# No0.2103/DCS/13 EA

dated’ 31/07/2015 by Deputy Commissioner Swabi. Aggrieved with the order dated

31/07/2015 of Deputy Commissioner Swabi, the aplpell"ani made the; instant appeal.

. -.;/-‘ippel,l'ant' with his' counsel preiSent. Mr.Bakhtyar, Assistant form the
Department _si'dé present and submitted parawise comments ‘pjlaced on file.

Argument of the learned counsel for the appellant heard. Record perﬁsed.

C_:o;unsel for the appellant argued that no enquiry has been conducted by the
competent authority nor any show cause notice has been severed upon the appellant.
. Further argued that né any chance has been'given to the appellant for personal hearing
“and the impugned order of respondent No.1 is illegal dgainst the law and-facts and prayed

. for acceptance of the appeal. -~ - ' |

I

: ‘From the perusal of record shows that proper inquiry has been conducted
by the Assistant Commissioner Swabi and he_recommended major penalty be imposed
* upon the appellant. Further more, the appellant was removed from service on account of

inefficiency displayed in the diéchaﬁge of official duties and willful absepce from official
duties. No illegality or miscarriage :of justice has been committed by him. Therefore, the

* appeal in hand is Hereby dismissed. No order as to costs.

-
| lo;-‘-)..‘?j_-_.__ - |

_-_A:nnouncedf Bate °fAPpIic;t!oi3?..~Z£o/ o/f
05/10/2015 . Rame of Applican: E’Q}?

: . V;«'ded/ﬁa FCcmﬁZz:“*.
Urgent Fee .m0 T

Sig: Copyisyoy
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OFFICE OF THE
DEPUTY COMMISSIONER SWABI

No. \QQ% IDC(S)/EA.
Dated _ 'S ofo/zms,

To My, Lo SO L, .
/ﬂ/g%}r Zﬁ/mp S;%éf

~All Concerned Vs

Sdbject: QEPARTMENTAL PROMOTION COMMITTEE MEETING

Memo: | dha 9§~1L/
" The DPC Meetmg on account of Promotion of Naib Qaan(to the post
- of Junior Clerk BPS-11 was held on 10.04.2015 in the office of the  undersigned

but the same was postponed on an objection raised by oxof the members of

the commlttee to the effect that the promotion may be made on senlonty cum
fitness basis. '

You are hereby di%ected to .attend the office of the undersigned
on /L0 £-20153t 11.00AM for typing test/mtemew so as to proceed further in

~ the matter.
| Deputy Commissioner,
sven date Swabi. 6"/
e

\missioner Mardan Diviéion, Mardan with the request to nominate a
‘ve to attend the office for conducting the test/interview on the date
stioned -above - .

1l Deputy Commissioner swabi

Deputy Commissioner,
Swabi




WAKALATNAMA

Wm&/eo 16/>016

IN'I'he //oné& A/A/Vétﬂ /@Mé{né/h/ﬁ Cpmc. 7)_72144&”

C(M_%Am/ éM (Petitioner)
: (Plaintiff)
: (Applicant)
(Complainant)
(Decree Holder)

VERSUS

ﬁ C | gwaé«, ' (Respondent)
(Defendant)
{Accused)

(Judgment Debtor)

o Case__ e . tpe

I/V\}/é, % Alyev ‘g 244 do hereby appoint and constitute

Muhammad Arif Jan Advocate High Court, Peshawar, to appear.
Plead, act, compromiSe, withdraw or refer to arbitration to me/ us
as my/ our Counsel in the abovevnloted matter,'.without any liability
for their default and with the authority to érigage / appoint any

other Advocate/ Counsel at my/ our matter.

Attested & Accepted B » | CLIENT/S

-Muhammad Arif Jan ' St

‘Advocate, High Court, Peshawar. '
.. Office No. 6,gist Floor ( g%@ (Z-Ym_tgz M)
"~ Pabbi Medical Centre, G.T. Road A
‘Peshawar. : ,_M‘:)_\(X‘Q;Q_gmi_
I\/Iob11e 0333 "?12213 ' .
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BEFORE THE KHYBER PAKHTUN KHWA SERVICES TRIBUNAL, PESHAWAR
B Syed Umer Shah S/0 Farooq shah R/o Mohallah Gohati Pul Koroona Tehsil & District swabi

VERSUS
Deputy Commissioner,Swabi . {*

Comimissioner Mardan Division,mardan

District Accounts officer Swabi

Mr.Afsar Ali Shah Assistant Commissioner Swabi (Inquiry Officer)

Govt of Khyber Pakhtun Khwa through Chief Secratary Peshawar

Govt of Khyber Pakhtun Khwa Secratary Board of Revenue at Peshawar

A e

Subject: APPEAL UNDER SECTION 4 OF KHYBER PAKHTUN KHWA SERVICE TRIBUNAL
ACT 1974 AGAINST THE IMPUGNED ORDER DATED 05.10.2015 PASSED BY THE

RESPONDENT NO.02 WHERE BY HE MAINTANED THE ORDER DATED
1.07.2015 OF THE RESPONDE 0.01 IN RESPECT OF REMOVAL FROM

SERVICE OF THE APPELANT.,
Respectfully Sheweth:

In compliance with the Hon’ble Service Tribunal Khyber Pakhtun Khwa

Peshawar order, this office submits the following reply on behalf of respondent No.

03:
Para 1: Relates to Respondent No.01
Para 2: Relates to Respondent No.01
Para 3: Relates to Respondent No.01
Para 4: Relates to Respondent No.01 & 04
Para 5: Relates to Respondent No.01
Para 6: Relates to Respondent No.02
Para7: - Relates to Respondent No.01 7 02
Rexa-8i———LCorreet—
Parg 9+————ncorreet-onthe following greounds:
Grounds:

A. Relates to Respondent No.01 & 02
Relates to Respondent No.01,02 & 0-4
Relates to Respondent No.01,02
Relates to Respondent No.01,02
Relates to Respondent No.01,02

| Relates to Respondent No.01,

O m Mmoo

Relates to Respdndent No.01,




* Seems to be correct with reference to livelihood being a class-iv low paid Govt
Servant .As regard the question of over age, it is submitted that service book is
- not available with this office.
Relates to Respondent No.01,02.
Relates to Appellant.

In view of above facts that this office will comply with the orders of the hon’ble

court passed in positive / negative provided respondent No.01 & 02 implements the

court judgement.

Mirza Ali khan; ) By,
District Accounts Cer,Swabi

b




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR. : S
Syed Umar Shah s/o Farooq Shah r/o Mohalla Gohati Pul Koroona Tehsnl and Dlstrlct
SWaDbi i e s s e Appe]lant e
v S
Versus A . i ?
-1. Deputy Commissioner Swabi. e : !
2. Commissioner Mardan Division Mardan. N ;
3. District Accounts Officer Swabi. .
4. Mr. Afsar Ali Shah Assistant Commissioner, Swabi (Inquiry Officer).
_5. Govtof Khyber Pakhtunkhwa through Chief Secretary at Peshawar. b .
6. Govt of Khyber Pakhtunkhwa through Secretary Board of Revenue at Peshawar. i ! :
1

Respondent

. 1

e

- B

APPEAL UNDER SECTION 4 OF KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT,: 1974
AGAINST THE IMPUGNED ORDER DATED. 05-10-2015 PASSED BY THE RESPONDENT: NO.2
WHEREBY HE MAINTAINED THE ORDER DATED 31-07-2015 OF RESPONDENT NO.1 IN RESPECT OF

REMOVAL FROM SERVICE OF THE APPELLANT.

PRAYER IN APPEAL.

ON ACCEPTANCE OF THE INSTANT APPEAL THE IMPUGNED ORDERS DATED. 05-10'—201.5
AND 31-07-2015 PASSED BY THE RESPONDENT NO.1 & 2 RESPECTIVELY MAY GRACIOUSLY BE
SET- ASIDE AND THE APPELLANT MAY KINDLY BE RE- INSTATED IN SERVICE WITH ALL ,BA(.K :

BENEFITS
REPLY/ WRITTEN COMMENTS OF BEHALF OF RESPONDENT NO.1,2,4,5 & 6.

ERELIMINARY OBJECTIONS,

o

The appellant has no cause of action/ locus standi to file the present appegi. t
The present appeal is badly time barred. oL

The appellant has concealed the material facts from this Honorab!e court
hence liable to be dismissed. : S
The appellant has not come to Honorable Court with clean hands. .
That the appeal is bad for mis joinder and no joinder of necessary parties. '
That the present appeal is barred by law. !
That the present dppeal is bad in its present form hence not mamtamablfz and : oo
liable to be rejected with special cost. FIN e

.)-.‘.,.. !

W

NS s

i . H



,,/ -
, FACTS, !
7 I
4 1. Para No 1is correct to the extent that the appellant was appointed as Naib Qasid %(BPSJ
01) vide order dated. 15-02-2012. ;
2. Para No. 2 is incorrect. The service of the official was not satisfactory. Hence he was
removed from service. . 1 T
3. Para No. 3 is correct. That the appellant was suspended from duty on account oj’
inefficiency and willful absence from duty vide order dated.11-03-2015. !
4. Para No. 4 is correct to the extent that Respondent No.4, namely Afsar AliiShah
Assistant Commissioner Swabi was appointed an inquiry Officer in the case and he
recommended/ imposed a major penalty, upon the appellant. . 5
hd 5. Para No. 5 is correct to the extent that on recommendation of the inquiry Offi cer, the
appellant was removed from service vide order No. 2103/DCs/13-EA dated. 31 07-
2015.

6. Para No.6 is correct that the appeal was dismissed by the Respondent No. 2. i
7. - Para No.7 -No Comments.

GROUNDS, |
A Para No .A is incorrect. The removal order of the appellant is legal and lawfu}l ancl
he is not liable to be Re- instated in service. : .
B. Para No. B is incorrect. The appellant willfully absented h:mself from duty hence
major penalty was imposed and the appellant was removed from service. .
C. Para No. C is incorrect. The appellant was issued show cause notice bﬁt'the
appellant did not join his duty; he is inefficient in performance of hls duty. ; N
D. Para No. D Is mcorrect. Proper inquiry was conducted and on the report of mquuy
Officer / following the existing rules/ regulatlons the appellant was removed [ from
i
service. . i
g E. Para No. E is incorrect. The appellant was issued show cause notice an{l was

3 personally heard by the Respondent No.1. |

i
F. Para No F is correct to the extent that the name of the appellant was placed for

promotion to the post of Junior Clerk but due to disciplinary action agamst lnm, his
case was not considered for promotion. :

G. Para No. G is-incorrect. The appellant was awarded major penalty according! -ito :
law. : P
5 H. Para No. H- No comments. Eo
(K Para No. I is incorrect. The Respondents No. 1& 2 have followed thelaw, rules and
s : regulation in the present ¢ case and no violation has been made
J. ‘Para No. ] - No commients. ' S o Ny

*.
. ' . R .. i‘,i ;,;i
- , ) | C

K ~:l :

It is therefore humbly prayed that on acceptance of this reply the mstunt
.appeal ﬁled by the appellant may graczously be dismissed w:rh cost.

|
|
i




Chief Secretary
Govt: of Khyber Pakhtunkhwa, Peshawar

S e@t”eﬁ'rr—/—

Board of Revenue Govt: of Khyber Pakhtunkhwa,

Peshawar
/

Mr. Afsar Alf Shah, the then -

“Assistant Commissioner

- Swabi

CERTIFICATE.

|

ommissioner

!
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‘-, - BEFQRE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
/ " PESHAWAR.

Syed Umar Shah s/o Farooq Shah r/o Mohalla Gohati Pul Koroona Tehsil and Dist:rict
SWADI.cvet it s s i ‘ Appellant -

Versus ) ,

Deputy Commissioner Swabi.
Commissioner Mardan Division Mardan.
District Accounts Officer Swabi.

Mr. Afsar Ali Shah Assistant Commissioner, Swabi (Inquiry Officer).

Govt of Khyber Pakhtunkhwa through Chief Secretary at Peshawar.

Govt of Khyber Pakhtunkhwa through Secretary Board of Revenue at Peshawar.

Y

SN W

: |
‘ Respondent |
o
APPEAL UNbER SECTION 4 OF KHYBER PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1:974 :
AGAINST THE IMPUGNED ORDER DATED. 05-10-2015 PASSED BY THE RESPONDENT NO.2 WHEREBY'
HE MAINTAINED THE ORDER DATED 31-07-2015 OF RESPONDENT NO.1 IN RESPECT OF REMOVAI.
FROM SERVICE OF THE APPELLANT.

ON ACCEPTANCE OF THE INSTANT APPEAL THE IMPUGNED ORDERS DATED. 05-10-2015 AND
31-07-2015 PASSED BY THE RESPONDENT NO.1 & 2 RESPECTIVELY MAY GRACIOUSLY BE SET- ASIDE
AND THE APPELLANT MAY KINDLY BE RE- INSTATED IN SERVICE WITH ALL BACK BENEFITS. { !

PRELIMINARY QBIECTIONS,

1. The appellant has no cause of action/ locus standi to file the present appeal.

The present appeal is badly time barred. !
The appellant has concealed the material facts from this Honorable court hence
liable to be dismissed. . :
The appellant has not come to Honorable Court with clean hands. - i
That the appeal is bad for mis joinder and no joinder of necessary parties.
That the present appeal is barred by law.

That the present appeal is bad in its present form hence not maintainable and
liable to be rejected with special cost. :

W

NN

1. Para No 1is correct to the extent that the appellant was appomted as Naib Qasid (BPS«OI) '
vide order dated. 15-02-2012.

2. Para No. 2 is incorrect. The service of the official was not sausfactory Hence he was
removed ﬁom service. :

3. Para No. 3 is correct. That the appellant was suspended fram duty on account of
inSpfficiency and willful absence from duty vide order dated.11- 03-2015. -~ : '

4. Phra No. 4 is correct to the extent that Respondent No.4, namely Afsar Ali Shah Ass:stant
Commtssgger Swabi was appointed an inquiry Officer in the case and he recon;’iaded/
imposed ?fma}or penalty, ongtheappgllant. Jke~ ,4(73'

5. Para No. 5 is correct to the extent that on recommendation of the inquiry Officer, 'the
appellant was removed from service vide order No. 2103/DCs/13-EA dated. 31-07-2015. 5.

H
H
*
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A.

B.

appeal filed by the appellant may gra

6. Para No.6 is correct that the appeal was dismissed by the Respondent No. 2.
7. Para No.7 -No Comments. . ' ‘

'd

Para No .A is incorrect. The removal order of the appellant is legal and lawful ané he

is not liable to be Re- instated in service. « - |

i
Para No. B is incorrect. The appellant willfully absented himself from duty hence major .

penalty was imposed and the appellant was removed from service. o ¢

Para No. C is incorrect. The appellant was issued show cause notice but the appeI}an;

did not Jjoin his duty; he is inefficient in performance of his duty. /s

Para No. D'Is incorrect. Proper inquiry was conducted and on the report of inqélily ’

Officer / j%owing the existing rules/ regulations the appellant was removed from
service. )

Para No. E is incorrect. The appellant was issued show cause notice and was person_blly
heard by the Respondent No:1. =~ ' ’ T

Para No F is correct to the extent that the name of the appellant was placed| for: ‘

promotion to the post of Junior Clerk bzyue to disciplinary action against him;} his./
1

case was not considered for promotion. :
Para No. G is incorrect. The appellant was awarded major penalty according to law,
Para No. H- No comments. ’

. P
Para No. I is incorrect. The Respondents No. 1&.2 have followed the law, rules and
regulation in the present case }nd no violation has been made.

Para No. | - No comments.

:

i
!
i

It is therefore humbly prayed that on acceptance of this reply the inst:ant :

sly be dismissed with cost.

(&’V b By
en, .4,
’ Ry Ty e
- DEPUTY CUMMISSIONER ~ €5y, %,
‘ A "y 2
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# KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

No 1308 /ST . " Dated 02 /07/2018

‘To
' The Commissioner Mardan Division,

~Govt: of Khyber Pakhtunkhwa, :
| - " Mardan. '

Subject: ORDER/IUDGEMENT IN APPEAL NO. 16/2016, MR. SYED UMAR
: SHAH

I am directed to forward herewith a certified copy of Judgment/ Order dated
27/06/2018 Dassed by thls Tribunal on the above subject for S'L’I‘IC'C comphance

.

REGJISTEAR
~ KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL
’W PESHAWAR.

Encl: As above

gre— s
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Sd/- Anwar /LahL,u Jam’\h iU
3d/- vilan St \qxb Nisat;)

Sd/ Amir Hand i Whusii, \
sd/-1qbal Flameedur R afuman,
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