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liEFORK ! ilE KHVBEU PAKII f IJNKH VVA SKRVICE iRlBIJNAL
PESHAWAR

Service Appeal No. 1956/2023

MRS. RASl HMA RANG 
Miss i'ARRiS !A

Mi'.MBF.R (J) 
MFMBFR(F)

Jchandad Khan (!:x-Conslablc Bcdt No. 2127) S/O Imdad Khan R/o Suliman 
KhcL Badh Bail', 'i’chsil and Dislrict Peshawar {Appellant)

Versus

!.. rhe Prcvv’inciai Police Ofdcer (PPG) CA)vcri'iment oflAhybcr PakhLunkhwa. 
2. Capiral Ciiy Police OrHcer (CCPO), Peshawar.
2. Supcriniendcni or]\)|icc (SI-*) i-leadquarler, Peshawar. (Respondents)

Mi'. Kabh-uNah Kiic-iiiak, 
Ad voca'c I 'or appcilanL

M.r, A:si!G4asood All Shall, 
Deputy DisU'ict Ailorney

I'or respondents

idaic of instiuilion 
Dale of Mcariny... 
Date of Decision..

26.09.2023
06.03.2024
06.03.2024

.IIJDCKMEN 1^

FAREEHA PAIJE. MEMBER (E): rhe service appeal An hand has been

iiisiiLiiLcd under SecLion 4 ol, the Khybei' PakliLunkhwa Service rribiinal Act,

!9/^ against the order dated 16.].!.2022 whereby the appellant has been

i-cinoved iVorn I. 1.! led depai'tmenialagainstsci'Vice n: C i i i'u; appeal on

28.04.2023 which was rejected on 23.08.2023. Against the said rejection order

he tiled revision .petition, which was also reJecLod on 05.09.2023. !l lias bcc.n

pi'ayed iiiat on acceptance i" iiie appeaf the impugned orders datedOi

16.1 L2022., 23.08.2023, 05.09.2023 passed by respondents might be set aside
o

and the appeliani nVgtii be ■emsUilcd into service with all back bencliis.

O'- aiongwiili an\ oihci' remedy wkicii ihc: hVibunal deemedr' .appropriate.
A

\
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I'.ricf !acls ofllic case, as givcii in ihc memorandum of appeal, are that

ihic appcilanl joined ihc service oC ihc r^olice Dcpaitment as Constable in the

ci'mhm.i! case vide No. 125.,Ic was i’alsei} implicaUoi in

dated 12.12.2021, u.N: 9D CNSA, 2019, Oolicc Station Levy i\-)si, l.)isi!-icl

Malakand, lie was ai'rcsled on the spot and sent to Judicial lockup. After the

rcgistraiion oi'f'.j.iA the appellant was dismissed Irom service on 16.1 1.2022

l-.le was convicted by the learned Sessions Judge/Judge Special Court

.Malakand at l^atkhcla vide order dated 03.09.2022 and sentenced to lilc

imprisonmeni, Aggrieved by ihe said oi‘dcr. lie invoked the jurisdicaion of

Peshawar i ligh Court iMingora i^crich by way of lUing Criminal1-lon’ble

.Appeal. No. 243,'2022. The MoiLble 1 ligh Court .Mingora [Bench vide Judgment

dated 15.0192021? aeecpied the appeal; the jndgmeni dated 03.09.2022 was sci

aside and the appellant was acquitted from the charges leveled against him

After act]uitiaL he- filed departmenin! ' appeal on 28.04.2023 before the

whid' was rejected on 23.08,2023. He filed Revision Petitionrespondent No

against ihc appellate order dated 23.08.2023 which' was rejected on

05.09.2023., hence the service appeal

Respondents were put on notice ^viio submitted their Joint parawiscyj,

comments on the appeal. We heard ihc learned counsel for the appellant as

well as IcLirned Deputy ['District Atiorhey for the respondents and perused the

case file with connected documents in dciaii.

.earned counsel for the appellant, alter presenting the case in detail,4.

argued tltai respondents iiad.noi ireated the appellant in accordance with law.

ruics and policy on iiic subjeci. No charge shod and statement of allegations
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-'had been served upon pb.e.,appe.l!ant.,^No.,^i;e,gular departmental inquiry was

ctinduclcd by die i-cspondcnls arul .rio chance ol'personal hearing was provided

to him. lie iunher argued that no iinai show cause notice was issued and

coiTUTiunicalcd to the appellant before imposing the major penalty. Acceding to

him, when the conviction of the appclianl was set-aside by the llon'ble

Peshawar IJigh Court iVlingora Bcneig no ground remained for the punishment

awarded to him by the respondent No. 3. It was the settled principle of law

that wiicre the criminal chai'ges vvei'e not proved against the accused civil

sei’vani before live.Competent (i'ouri of jurisdiction and he was acquitted on

those charges, then the departmental proceedings, based on the same charges, 

would be vyhiolly n’rclcvant. lie placed his i'cliance on Judgment of'thc august

Supreme Court of Pakistan reported in 2001-Pi.C-(SC)-l^age-3 i 6 (Citation-d).

Me argued that the respondent department should have waited for the decision

oi the criminal case but they did not do so which was a clear violation of CSR

iVd-./V. lie lu!‘ther argued that the appellant was condemned unheard as no

opportunity ol‘cross examination was provided to him. He requested that the

appeal niighi be accepted as prayed for.

f-caiTied Deputy District Aiiorney, while i-ebutting the arguments ofe.

learned counsel for the appellant, argued that the appellant had not a clean

service record as n contained 02 bad entries and OP minor punishment. The 

performance of the appellant during service was neither satisfactory nor up to 

the nmirk. 1 !c was involved in a ci-iminal ease and a huge quantity of 1 I KG & 

3-iU grams Chars spoke voliiiric oi his irieUieiencv. I Ic was issued charge sheet 

with sialemeni of allegations and to dig t)al the real facts a regular inquiry was

-.r
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conduclcd, vvhci-cin ihc charges were proved, d'he inquiry.olTicer, during the

vkI iuMincd Hi! ;r:c requircn'iciiis and alkr rcecipl oi' ihccourse of enquiry.

findings, f nal show cause' notice was served upon the appellant on

] 8.02.2022 and deiive.icd on his horne address but he failed to appear and

dclcnd hiinseil'. 'Hie learned DDA 2:unierided iliaL couil proceedings and

departmental proceedings were two din.erent entities and could be run side by

side. Acciuiilal in a criminal case would not lead to exoneration of a civil

is aci. brouuhi a bad name ioi‘ the enurescrvanl in depiin.meniai pi'pcccdings

police force. Leaned Df)/\ requested that the appeal might be dismissed.

Arguments and I'ccord pi-esenlcd before us shows that the appcIlanL,6.

while serving as Constable in the provincial police, was charged in \'\R No.

125 dated 12.12.2021 u/s 9 I) CNSA, 2019, P.S I.>evy Post, District Malakand.

j.le was arrested on th.c spot, sent to Judicial lockup and later convicted by the

Learned Sessions Judgc/.jutlge Special Court Malakand at Batkhela vide

judgment dated 0.3.09.2022 and sentenced to life imprisonment. 'I'he conviction

hv the LiorLbic Peshawar lligh Court, Mingora Bench videwas set asiuc

judgment dated 15.03,2023. fbuiing that [icnotL the appellant was awarded the 

major punishment of dismissal from service vide an order of the 

Superintendent of Police, 1 IQ, Peshawar dated 16.11.2022. Mis departmental 

appeal as well as revision petition were dismissed by the competent authorities.

As argued bv the learned counsel for the appellant, no departmental/ .

mcjunu' WLis conducted and major punislimcni was awarded without loNowing 

the procedure under the rules. On ihc other hand, the learned Deputy Ijistncl 

Attorney staled that charge sheet and siatcrncnt of allegation was issued, after
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which a forma! iiu]LiirY^;^w-aj^.'..cp;Kliieie4:and^whe the charges-were proved,

show cause noiicc was issued on lH.h2.2()22 hia ilic appcHanl did n(V boihci • ’()

appear bcibre the competent authority and hence major punishment was

. awarded to him. The jx'spondcnts have annexed an inquiry report dated

19.0!.2022 widi iiic repiy, dTcrc is a c!‘iarge s!'iec! and statement ofaMceations

dated 27.12.202! also, annexed with the reply. According to the inquiry report, 

the inquiry Oiilccr called the appellant through a suminon/parwana but he did

not appeal-' bdorc him. Then (here is a slatemcnl ol’ MASl Ibdicc Lines

accordiiig to vvliom ttic ■ appellant was contacted time and again on his eel!

phone but it was found switched otT therefore his brother was contacted and

tic. was mibrmed aiv)ut the inqu!i‘y. Ad'ie; the appcllanl did not appear beibi'e

the Inquiry otfker, he recommended for cx-parlc proceedings against hirn.

!-iere a point to be noted is that when the charge sheet and statement of

allegations was iss-ued, the appellant w.p behind the bar.. The question is 

whether simply stating that the charge sheet was issued is enough or had it to

be served upon him in the Judicial Lockup. 'i1ic lack of knowledge of the

iruiuiry Oilicer is also u> be noted hci'c. L seems stranuc that he did nta an o\\

that tiw’ appellant was behind the bar, despite the fact that he was the.Deputy

Supci-intcndcnt ol' Police Complaint and i-nquiry. Capital City Police,

ITshawar, whom we tliink is a well mibrmed oflieer. Similarly the Issuance of

show cause notice on 18.02.2022 and simply stating that the appellant did not

respond tu> n is also not understandable.

8. 1 he appellant was involved in a ei-iininal case and was behind the bar.

fhe respondents were required to place him under suspension till the final
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dccisi(^ii of il'ic couri. of lavv. Ijisicad oi' doing thaU they resorted to

jjrocccdings aiu! \-Mihgi.ii. ruliilluig the reciuiremcnis o f ruics.clcpartinonia

awarded him major punishment on the basis ol’ his involvement in eriminal

ii has beeii noie-d tliai no opportiiriily of dclcnce was provided lo himcase.

which !s a bi'caeh o!"principles ol'lair Inal. Accord shows that the criminal case 

against him culminated in honourable acquittal by the court of law which

■ , makes him rc-omci'ge as a Hi and proper person entitled lo continue his service

of the above discussion, the appeal is allowed by setting aside9. n View
i

the impugned oixlci-s and the appellant is reinstated into service with all back

bcnci'iis. Cost shall follow ihc event. Corisign.

Pronounced in open conn in Peshawar and. given under our hands and10.

seal of Pie Tribunal this 06" day of March, 2024.

(RASHIDA RANG) 
iVlember(J)Member (I -)

V'iiacSnNH-n I'.S^
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SA 1956/2023

Mr. Kabirullah Khattak, Advocate for the appellant06‘" Mar. 2024 01.

present. Mr. AsikMasooci All Shah, Deputy District Attorney

fur ihc respondents present. .Arguments heard and record

perused.

Vide ou!' dciaiicd jiidginent consi.sting of 06 pages, the02,

appeal is allowed by scuing aside ihc impugned orders and the

appellant is reinstated into service with all back benefits. Cost

shall lot low the evenl. C/onsign

Pronounced in open conn in Peshawar and given underV3.

our hands and seal of the Tribunal on this 06” day of March

(RASHIDA BANG) 
MembcifJ)

IIA PAIJI/)(i'A-Rl-
■MCiObCi' (!/)

\
Su’^hun US

\

5..
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Clerk of learned counsel for the appellant present.26.01.2024

Mr. Zahoor Khan, S.l (Legal) alongvvith Mr. Habib Anwar,

Additional Advocate General for the respondents present.

Written reply on behalf of respondents received through

office. Copy of the same handed over to clerk of learned

counsel for the appellant. Adjourned. To come up for

arguments on 06.03.2024 before the D.B. Parcha Peshi given

to the parties.
^4^

(SalaK-ud-Din) 
Member (j)

'W'aceni Amin*

;
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: - SA 1956/23

Appellant present in person. Mr. Habib 

Addl. AG alongwith Zahoor Khan, S.I (Legal) for ■
]^H9ec. 2023 01.

respondents present.

; e<:p3t 
Posihawar Reply/comments on behalf of fhe responden^|^l||02.

m
not submitted. Representatiue of the respondents request^^||g

for further time. Granted. To come up for writt^^^^J^ 

reply/comments 28.12.2023 before the S.B..

Peshi given to the parties.

m

(Fareeha Paul)
Member(E)

*Fazle Suhhan, P.S*

/ 7^ A

Sill
ilfei' wi

Learned counsel for the appellant present. Mr^|ii|gg
liiiii

1.1.7.01.2024

Muhammad Jan, District Attorney alongwith Mr. Zahoor Khai^^^

S.I (Legal) for the respondents present. .'V

Reply/comments on behalf of respondents not submitte^^||^2.

Representative of the respondents requested for time to
■^Af

V. reply/comments. Granted. To come up for reply/comments 

26.01.2024 before S.B. P.P given to the parties.
|K

i

(Muhammad Akbar Khan) 
Member (E) mm

"Kaniranulkih* mmmm
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Learned counsel for the appellant present* and argued that

dat^d
27.10.2023

appellant was dismissed from service vide impugned order 

16.11.2022 on the allegation of involvement in a criminal case without 

providing proper opportunity of being heard and self-defense by 

conducting regular enquiry. He further argued that appellant was

arrested on the spot on 12.12.2021 and was acquitted from the charges
* ' *

’ ■■ N ,

15.03.2023. After acquittal appellant filed departmental appeal on 

' 1 
28.04.2023 which was rejected vide order dated 23.08.2023 and

on

II
revision filed by appellant also met the same fate-vide order dated

05.04.2023, hence the instant service appeal. Points raised need

consideration. The appeal is admitted for regular hearing subject to all
1

legal objections. Appellant is directed to deposit security fee within 10 

days. Thereafter, notices by issued to respondents for submission of 

written reply/comments. Respondents be summone<ji through TCS the 

expenses of which be deposited by the appellant within 3 da^|;. 

Adjourned.'\To come up for written reply/comments on 01.12.20213

x\ r\
before S.B. P.P given to the parties.

(RashidaBano) 
I Member (J)y

I

II

I
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'j-Court ofV
1^56/2 0;33Ap^al No.

■;

Order or other proceedings with signature of judgeDate of order 
proceedings

S.No.

321

, \,
26/09/20231 appcd! Oi’ Mi', .tci'un idn'J r-Oal'' ,

today by .Mr. Kabir IJiiah K.haticik Advocai-;:. b. is, uxcti-.for i

i’lic

[

preliminary hearing belbrc Single Mench at Pesh.ivvar on

l<.SpS'T
SC

!Ig^nawar 1i>y (Ji order orriunFinnn '

L\

Learned counsel for the appellant present and 

sought adjournment in order to complete the documents 

including inquiry report. To come up for preliminary 

hearing on 27.11.2023 before the S.B. Parcha Peshi 

given to learned counsel for the appellant.

n 01.Sept. 202328

dCANNBBl
kpst

i

(FAREE
Member (E)

-■’lurji! Subhim, I’.S^
'SI >• #-

f-u\

1

■ I .

!

;



BEFORE -mE HOISTBLE SEKVICE TRTBUNAT/PKSHAWAT?

CHECK List

Case title ^1.
Case is duly signed: ____________________
The law under which the case is preferred has been 
mendohed.

2. Y&s- No
3; Yes No

,4. Appnpved file cover is used:____ ______ "
Affidavit is duly attested and appended. ________
Case and annexure are pFoperty paged and numbered i^s
according to index. .
Copiesof annexure are legible and attested. If not, then
better, copies duly,attested have annexed.______
Certified copies of all requisite documents have been filed. 
Certificate specifying that no case on similar grounds 
earlier submitted in this court, filled. ■ .
Case is yyithin time. ■ " ,
The value for the purpose of court fee and jurisdiction has 
been mentiohed in tlie relevant column.;
Court fee. in shape of stamp papers affixed, For writ Rs. 500 , 
for other as required) , . ________
Power.of attorney is in proper form.

Yes No,
5. Yes No
6. No

7. ^Ygs No

8. 'Yes No
9. Yes Nowas

10. Yes No...
11. Yes No

/
/ 12. "Yes No

Yes No
14. Memo of addressed filed. Yes No15. List of books mentioned in the petition. ygs No
16. The requisite number of spare copies-attached { Write

^tition- 3, Civil appealfSB-2) Civil Revision fSB-l, DB-21 ■
Case (Revsion /appeal/petition etc) is filled on a prescribed 
form. ■ ^ .

Yes No

17. Yes No '■

18. Power of attorney is attested by jail authority (for jail 
prisoneronly) ' . ._____ .' ■

. It is certified that formalities /documentations as required in column 2 to 18 

above, have been fulfilled.

Yes No

,/ •
/

Name:-

Signature^y^y^l^ ^ 

Dated:

FOR OFFICE USE ONLY

Case; -______ . _____________________
Case received on____  . . ____ '
Complete in all respect: Yes/No, pfN0,the grounds)

Signature __
(Reader)

Dated: -
Countersigned: -

(Deputy Registrar)

k
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BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER

SCANNE*?
kpst

pestiawar

PAKHTUNKHWA, PESHAWAR.

Service Appeal 'Noj^S^/2023

Jehandad Khan (Appellant)

VERSUS

The Provincial Police Officer (PPO) and others..... (Respondents)

INDEX

Description of DocumentsS.No Pages
Service Appeal1. 1-7
Affidavit2. 8
Addresses of the parties3. 9
Application for condonation of delay 
with affidavit

4. 9-A to
9-C

Copy of dismissal order5. 10A
Copy of judgment dated 15/03/20236. B 11-41
Copies of departmental appeal and 
order dated 23/Q8/-2023 

7. C & D 42-44

Copies of revision petition and 
rejection order dated 05/09/2023

8. E 86 F 45-46

9. Wakalat Nama 47

Appellant

Through

Dated: 25/09/2023 Kabir Ullah Khattak
Cell No. 0300-5842247

&
Roeeda Khan
Advocates High Court, 
Peshawar.



BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR.

-/9/fService Appeal No.2023 t>;ni'y TNo.

Dated

Jehandad Khan (Ex-Constable Belt No. 2127) S/o Imdad Khan 

R/o Suliman Khel, Badh Bair, Tehsil and District

(Appellant)Peshawar

VERSUS

1. The Proviheiad Police Officer (PPO) Government of Khyber 

Pakhtunkhwa.

2. Capital Cily Police Officer (CCPO), Peshawar.

3. Superintendent

Peshawar...........

of Police (SP) Headquarter,

(Respondents)

APPEAL U/S 4 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT

1974, AGAINST IMPUGNED ORDER DATED

16/11/2022 WHEREBY THE APPELLANT

#lleclto-^^ay HAS BEEN REMOVED FROM SERVICE

AGAINST WHICH THE APPELLANT FILED'5»-

DEPARTMENTAL APPEAL ON 28/04/2023

WHICH WAS REJECTED ON 23/08/2023

AGAINST THE SAID REJECTION ORDER

REVISIONTHE APPELLANT FILED

PETITION WHICH WAS ALSO REJECTED ON

05/09/2023 ON NO GOOD GROUNDS.



j'

PRAYER;

On acceptance of this appeal, the impugned 

dated^~16/^fl/2022, . 23/08/2023,orders
05/09/2023 passed by respondents may very 

nranioiishThc set aside and the avvellant may kindly 

be reinstated in service along with all back benefits...

Any other relief not specifically asked for may 

also graciously be extended in favour of appellant.

Respectfully Sheweth:

That the appellant joined the service of the Police1.

Department as Constable in the year 2007 he was 

performing his duty with great zeal, zest and 

devotion but unfortunately he was falsely involved

in criminal case F.LR No. 125, dated 12/12/2021
______ —I—-IIT- , , Ill* —>'■ I—W II i ll■■[|| i m ■■ m

u/s 9D CNSA, 2019, Police Station Levy Post
• ' ' .1 Miianiiii  ̂■iiiiiTimruir JK'IW"** ii>i ifH'iii 1 nfnHii'iin

District Malakand, he is arrested on the spot and

sent to judicial lockup.

after the registration of F.I.R the appellant 

was dismissed from service on 16/11/2022. (Copy

That2.

of dismissal order is attached as annexure “A”).

That the appellant was convicted by the learned
■ ... ...............................................

Sessions Judge/ Judge Special Court Malakand at

3.



3
Batkhela dated 03/09/2022 whereby the appellant

was convicted and sentenced for life imprisonment.

That the appellant felt aggrieved by said order4.

involved the jurisdiction of Peshawar High Court

Mingora Bench by way of filing Criminal Appeal No

243/2022 praying therein that the instant appeal

rriay please be aillowed and the impugned judgment

may kindly be set aside and the appellant may very

graciously be acquitted of the charges leveled

against him so as to need the ends of justice.

That the Honhle High Court Mingora Bench vide5.

judgment dated 15/03/2023 accepted the appeal,

conviction and sentence by the learned Trial Court/

Judge Special Court vide judgment dated

03/09/2022 was set aside and the appellant was

acquitted from the charges leveled against him

forthwith. (Copy of judgment dated 15/03/2023 is

attached as annexure “B”).

That after acquittal the appellant filed Departmental6.

Appeal/ Representation on 28/04/2023 before the

respondent No. 2 which was rejected on



I

23/08/2023. (Copies of departmental appeal and

order dated 23/08/2023 is attached as annexure

«C« & «D”).

7. • That the appellant filed Revision Petition against the

appellate order dated 23/08/2023 which was

rejected on 05/09/2023. (Copies of revision petition
. I I ■ - — -111 —r**"—***"

and rejection order dated 05/09/2023 are attached

as annexure ‘‘E” & “F”).

8. That feeling aggrieved the appellant prefers the

instant Service Appeal before this HonT»le Tribunal,

inter-alia on the following grounds:

GROUNDS:

That respondents have not treated the appellant inA.

accordance with law, rules and policy on the subject

and acted in violation Article 4 of the Constitution of

Islamic Republic of Pakistan, 1973m therefore, the

impugned orders are not sustainable in the eye of

law.



That no charge sheet and statement of allegations 

has been served or communicated to the appellant

B.

in this respect the appellant relied upon a judgment

reported on “2009 SCMR Page-615”.

That no regular or departmental inquiry has been
............................ . I I ■' <»■ III > ■ I■ 'I ^1'

conducted by the respondent department against 

the appellant and no chance of personal hearing

C.

has been provided to the appellant in this respect

the appellant relied upon the judgment reported on

“2008 SCMR Page-1369”.

That no final Show Cause Notice has been issued 

and communicated to the appellant the

D.

respondents department before imposing the major

penalty in this respect the appellant relief upon a

judgment reported on “2009 PLC (CS) 176”.

That when the conviction of appellant was set-asideE:

by the Honhle Peshawar High Court Mingora -

Bench, thereafter, no ground exists to remain the 

punishment awarded tojiim by the respondent No.

3. It is well settled law that where the criminal

charges were not proved against the accused Civil



Servant before the Competent Court of jurisdiction
I............................................ ...............

and the civil servant was acquitted on these charges

then the Departmental Proceedings exactly based

on the same charges, would be wholly irrelevant

and undusted. Reliance can be placed on judgment

of against Supreme Court of Pakistan reported in

2001-PLC-(SC)-Page-316 (Citation-d).

That the respondent department should waited for• F.

the decision of^e,^ci;iminal„c.ases above which is a

clear cut violation of CSR 194-A.

That is a well settled maxim no one can beG.

condemned unheard because it is against the

natural justice of law in this respect the appellant

relied upon a judgment reported on “2008 SCMR

Page: 678”.

That no opportunity of cross examination has beenH.

provided to the appellant.

That any other ground not raised here mayI.

graciously be allowed to be raised at the time of full

arguments on the instant Service Appeal.



'w/ '

It is, therefore, most humbly prayed that bn

acceptance of this appeal, the impugned orders

dated 16/11/2022, 23/08/2023, 05/09/2023

passed by respondents may veiy graciously be set

aside and the appellant may kindly be reinstated in

service along with all back benefits.

Any other relief not specifically asked for may

also graciously be extended in favour of appellant.

f]

Appellant

Through

Dated: 25/09/2023 Kabir Ullah Khattak

&
Roe^a Khan
Advocates High Court 
Peshawar.

NOTE:

As per information furnished by my client, no such

like appeal for the same appellant, upon the same

subject matter has eeirlier been filed, prior to the

instant one, before this Honhle Tribunal.

ADVOCATE '



BEFORE THE HON^BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR.

Service Appeal No. /2023

Jehandad Khan (Appellant)

VERSUS

The Provincial Police Officer (PPO) and others (Respondents)

AFFIDAVIT

I, Jehandad Khan (Ex-Constable Belt No. 2127) S/o

Imdad Khan R/o Suliman Khel, Badh Bair, Tehsil and District

Peshawar, do hereby solemnly affirm and declare, that all.the

contents of accompanying Service Appeal are true and correct

to the best of my knowledge and belief and nothing has been

kept concealed from this Honb)le Tribunal.

DEPONENT

U:



BEFORE THE HON^BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR.

Service Appeal No. /2023

Jehandad Khan (Appellant)

VERSUS

The Provincial Police Officer (PPO) and others..... (Respondents)

ADDRESSES OF THE PARTIES
APPELLANT:

Jehandad Khan (Ex-Constable Belt No. 2127) S/o Imdad Khan 

R/o Suliman Khel, Badh Bair, Tehsil and District Peshawar.

RESPONDENTS:

1. The Provincial Police Officer (PPO) Government of Khyber 

Pakhtunkhwa.

2. Capital City Police Officer (CCPO), Peshawar.

3. Superintendent of Police (SP) Headquarter, Peshawar.

Appellant

Through

Dated: 25/09/2023 Kabir Ullah Khattak

&
Roeeda Khan
Advocates High Court, 
Peshawar.



BEFORE THE HONBLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR.

C.M. No. /2023

In

Service Appeal No. /2023

Jehandad Khan (Appellant)

VERSUS

The Provincial Police Officer (PPO) and others (Respondents)

APPLICATION FOR CONDONATION

OF DELAY.

Respectfully submitted;

1. That the above tiled Service Appeal is being filed

before this HonT)le Tribunal in which no date of

hearing has yet been fixed.

2. That the appellant was acquitted by the Honhle

Peshawar High Court Mingora Bench on

15/03/2023 and the appellant filed departmental

appeal after acquittal on 28/04/2023.

3. That there are so many judgments of Superior

Courts that cases should be decided on merit rather

technicalities.



That if the any delay occurred in filing of the instant4.

Service Appeal the same may kindly be condoned in

the interest of justice.

That this HonT)le Tribunal has got ample powers to5.

condoned the delay “if any” in the filling of the

instant Service Appeal.

It is, therefore, humbly prayed that on

accepting this application, delay if any may Idndly

be condoned in the larger interest of justice.

Appellant

Through

Dated: 25/09/2023 Kkhir Ullah Khattak

&
Roe^jSa Khan
Advocates High Court, 
Peshawar.



BEFORE THE HON^BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA, PESHAWAR.

/2023C.M. No.

In

Service Appeal No. /2023

(Appellant)Jehandad Khan

VERSUS

The Provincial Police Officer (PPO) and others.....(Respondents)

AFFIDAVIT

I, Jehandad Khan (Ex-Constable Belt No. 2127) S/p

Imdad Khan R/o Suliman Khel, Badh Bair, Tehsil and District

Peshawar, do hereby solemnly affirm and declare, that all the

contents of accompanying Application are true and correct to

the best of my knowledge and belief and nothing has been

kept concealed from this Hon^ble Tribunal.

DEPONENT
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was arrested by Malakand Tevles witfi illegal substance 
dated 11.12.2021 u/s 9(D)KPCNSA, Levy Post Thana 
against him as reported by DC/Commandant 
vide letter No.9487/LC dated 14 12 202^

& FIR No:i25 
was registered 

Malakand Levies Malakand

rh-.rn^^ ch •'■'^sard, he was placed under suspension & issued •
' ^ summary,of allegations. DSP Complaints & Enquiry .was

appointed _ as E.O. He conducted the enquiX & • submitted 
report/findings, that the. .alleged official did not- attend the enquiry
againit taking ex-parte declio?S
19.01 ^22 . offiaal _ vide Enquiry Report No.46/PA dated

his

notirp and dar^'^ findings of E.O, he y/as issued final show cause •' 
notice and delivered to him through local Police*. PS Badaber but'he failed 
lo submit reply of .the said notice or appear before this office as yet.

. , Enquiry papers v^/ere again referred to E O- for
into .he rnatter. The Enquiry Officer con-ducted re-enquiry & submitted hi«^
interro'ra''t?on^Vel^^^ ^^nf^^ssed--the offence during

re-enqui;^

p^fS'S s"'
.was forwarded message so many times ,ior O.R but be faUed as yet.

Keeping in—view__.tji.e recommenriarinnc nf 'i-hP p n =dd

^u^pnty, do hereby -impose malor Punishment- pnpincr rnn^rahid •

• t

jm.... ;■j Is -
SUPERXNTEN 
HI'rADQUABT

—’^-'T^P^/^P/dateri Peshawar.thi- I^

l^T OF POLICE 
m, BESHAWARIs- ^

/ 1 f /2022.
Copy .of above is forwarded foi 'information & n/acti 

1. The .Capital City'Police ,Officer, 'sshav/ar. '
DSP/HQrs, Peshawar.
PA to W/CCPO, Peshawar . . ' .
Pay Officer; ^

6. ^^OAST-CRC &)™c along-with 6 mplete departmental file;

on to:
2.
3.
5.

••

■ V
i -
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BEFORE the HON'BLE PESHAWAR HIGH COURT MlNGORA'RKNrH.-<^S^?7rr>
PARULOAZA SWAT. '

^ Cr Appeal-No: S/M Z ^ nmi.

i-

. /r,-Y i.'i- i..:

(If /■ , ...;
■ 4 I

\ ;/>f

-9
LL- ■:

lehandad Khan S/0 Imdad Khan R/0 Mohallah, Allah Dad Khel^Suliman 

Khel Badhbair Peshawar.
I

APPELLANT
VERSUS

The State through AAG RESPONDENT

APPEAL U/S 410 Cr.P.C R/W SRCTinN 24 OF KP- riVSA 

2019 AGAINST THE ORDER/lUDGMENT OF SFSSinNS 

[UDGE/ZILLA OAZI ISC MALAKAND AT RATKHFl.A vrnF 

ORDER DATED; 03.09.2022. WHEREBY THE APPEt.l.ANT 

WASXQNVICTED and SENTF.Nr.F.n l!/s 9-fD1 R/W 17 Rp 

CNSA-2019 FOR LIFE Af.QNG VVITH FINE OF R.S. FIVE l.AES 

f500,000/-1 OR IN DEFAULT OF PAYMENT QF FINE TO 

UNDER GO FURTHER SIX MONTH S.l. AND II/S 171 p/w 

SECTION 34 PPC GONVirTED AND SENTPNrpn 

MONTHS S.l AND U/S 420 R/W SKrTiriM 

CONVICTED AND SENTENCED FOR S YEARS R.l WITH FINE 

OLRHPEES 50_000/., AND U/S 46R R/W SPCTION .^4 PPr 

CONVICTED ANDSENTENCED FOR S YEARS R.l WITH FtMF 

OF RUPEES 5000n/>.AND U/S 471 R/W VECTION^^ PPr 

CONVICTED and SENTENCED FOR 2 YEARS R.l WITH fiNf

s

i
I

II
I
I

FOR SIX

34 PPC

•!
9.

i-

r ■

t-
5
t '
I-

OEJLUP_EES_5QOOt_INDEFAULT OF PAYMENT OF FINF -rn
~ ------- --------- -

ONDER^GO FURTHER SIX MONTH S.l fM EACH RFNFFjfT OF 

SECTION 38^ CR.P.C HAS Af.sn
1

RANTED TO THEk

i APPELLANT.

FILED TODAYk
I

uw 2022I,F

.dditional Registrar
i

r

a
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:WDGMENT SHEETf

PESHAWAR HIGH COURT 

MINGORA BENCH
{Judicial Department) I

.^^rr.ANo. 243-M/2022.
Jehandad Khan son of Imdad Khan

(Appellant)
Versus

The Slate through A.A.G.
(Respondent)

M/S Kamran Ahmed and Noor Atom Khan . 
Advocates, for the appellant.

Present:
-V

Hafiz Ashfaq Ahmad, Asti: A.C for ihe State.
t

&

Cr.A No: 259-M/2022
Farhan KhansonofSher Jan

(Appdlaht)
Versus

The State through A.A.G.
(Respondent)

#

I
Mr. Said Hakim, Advocate, for the appellant.Present:
Hafiz Ashfaq Ahmad. A.slt: A. C. for the Stale.

'Date of hearing: 15.03.2023

JUDGMENT

MUHAMMAD IJAZ KHAN J.- Appellants

namely Jehandad Khan and Farha'n.Khan have

called in question the order/judginent passed

by the learned Sessions Judge/Judge'Special

'^ourt Malakand at Batkhela dated 03.09:2022, 
/ - 7 ■

vide wbich the-appellants were convicted and

sentenced as follows;

' {D.O) Hofi’blo Mr. Justice Muhammad Nacen* Anwer 
Hon'bic Mr. Justice Muhanimod Ijnz Khan

NAWAO
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U/S 9 (il) KAf^ section J7 CNSA ta Jife 
imprisonment along with fine of 
.Rs, 500,000/- (five hundred thousand) 
each, or in default of the payment of fine 
they shall further undergo six months , 
simple imprisonment.

:! I V/S 171 RAV section 34 PPC to six 
months simple imprisonment.

U/S 420 R/W section 34 PPC to five years 
rigorous imprisonment along with fine of 
Rs.50,000/- (fifty thousand).

U/S 400 RAV section 34 PPC to five years 
rigorous imprisonment along with fine of 
Rs. 50,000/- (fifty thousand)
U/S 471 RAV section 34 PPC to two years 
rigorous imprisonment along with fine of . 
Rs. 5,000/- each in default whereof they 
shall undergo six month simple imprisonment 
in each.

All the sentences awarded to both the 
appellants were ordered to concurrently.I.

Both the appellants were also extended the 
hene/if of section 382-B Cr.P.G.

The appellants faced trial in a2.

criminal .case registered against them vide case

, J-'IR No. 125 dated 12.12.2021 under section 9

(d) of The Control of Narcotic Substances Act, -

2019: :R/W sections 171/420/468/471 PPC at

levy post (Fazli.Subhan Shaheed) Thana District

Malakand. As . per contents of the FIR, the 

complainant namely Ubaid KJian along with •

other police ‘Nafri' during routine patrolling of

the area, found a motorcar parked on the

roadside with green official number plate

bearing N0.AAIOI8 Peshawar. On query, the /
PC'?

(O.B). Hon'tilo Mr. Justice Muhammad Nacem Anwar 
Hon'hio Mr. Justice Muhammad l}az Khan

NAWAQ
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*
pers6h scaled on, the driving seat disclosed his 

Jehandad Khan and during search of 

the motorcar, the police recovered a pta'stic sack

name as

bearing label iJ^"CHAND having

,18 packets of Chars total weighing 11,340 

grams, lying in the trunk (c5^^) of the said ’ 

motorcar. Accused was aiTCSted on the spot,

. samples were separated for the purpose of F.S.L 

and all the incriminating articles were taken into 

possession and sealed in the respective parcels. 

The motorcar was also taken in possession.

) '

J

?

Later on, during the course of investigation the *

appeilanl namely Farhan Khan was also arrayed . 

accused in the instant case, hence, the ibid -I
as an

FIR was registered against the appellants at

police station concerned.

' The accused were summoned by3.
• ♦

the learned trial Court and charge was framed 

Ly against

pleaded not guilty and , claimed. trial. The 

prosecution was invited to produce its evidence, 

who'’ accordingly examined as many as five (05) 

witnesses , in support of its case. Thereafter,

them on 15.02.2022, to which they .

y

HoM’blc Mr. Justice Muhammad Naeem Anwar 
Hon’hic Mr. Justice Muhammad IJaz Khan

(D.B). NAWAR

I
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stalements of accused were recorded under

section 342 Cr.P.C. On conclusion, of the

proceedings in trial, the accused/appellants were 

convicted and. sentenced vide the impugned

'•>-

•• -iv-...
V • ordcr/judgment, dated 03.09.2022 of the Court 

of learned Sessions Judge/Judge Special Court
. t

t

Malakand at Batkhela^ as stated hereinabove.

The appellants have now challenged the 

aforesaid judgment by filing the instant criminal

1 appeals bearing No. 243-M of 2022 and 259-M

of 2022 before this Court.

Arguments of learned counsel for4.

the appellants as well as learned Asti; A.G. 

appearing on behalf of the State were heard in
• t

considerable detail and the record perused

with their able assistance.

It is the case of prosecution as' 5.f

reported by PW-5 namely IJbaid Khan through. 

'Murasila'. Ex..PW-5/2 that on the,relevant date 

^ and lime of occuiTence he along with other 

police personnel were busy in routine Ghas} o]' 

the area when they found a motorcar standing, 

aside on the road and in which the appellant

namely Jehandad Khan was sitting on tlic

(D,B) Hon’hio Wlr. Justice Muhammad Naocm /inwar ‘ 
Hoti’blo Mr. Justice Muhammad Ijaz Khan •

• NAWAB

- I



a driving seat and as such on search of the said' 

motorcar, a white/red-colour polythene bag'with

the writing of CHAND was found in

the trunk of the said motorcar and on search of 

the same 18 packets of Chars each weighing 

630 grams total 11,340 grams were recovered

and out of each packet 10/10 grams were

separated for the chemical analysis of F.S.L and 

18 samples were sealed in parcels No.1 to 18 

whereas the remaining stuff was. sealed in parcel

No. 19 and the other materials i.e. two number

plates and other belongings of the appellant 

were sealed in parcels No. 20; & 21 with 

monogram of “li.N”. Subsequently, the co- 

. appellant namely .Farhan Khan was also 

noininated as an accused in the instant case.

* “

Tt may be noted that in criminal "6.

cases in order to bring, home charge against an 

y^ccused person the prosecution is bound to 

prove their case beyond any shadow of doubt 

and as such in the narcotics cases too, in order

to bring conviction or to maintain conviction 

they are bound to pi’ove the safe custody of the
k

'V ■
■ ■ ■’

(D.B) Hon'bic Mr. Justice Muhammad Naeoin Anwar 
Hon’bic Mr. Justice Muhammad tjar Khan

• NAWAti pefrV--
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parcels containing samples and the contraband 

and in the process they have to prove that the

parcels were safely transmitted tVom the spot to , 

the police station, and that they remained safe 

■ and secure in the police station and the samples 

■ were transmitted from the police station to the , 

FSL and vice-versa, however, in the present

case it is PW-5 namely Ubaid Khan who is the

seizing officer and as per the contents of the

Mwmila’ after the recovery of the alleged. I

■>1 >%
contraband and separahon of the samples/'

I

parcels and arrest of the accused, he only sent
> '

■ ^ A / •'

\hc 'Murosila' to the police station through

constable namely Noor Rehman and the

'Mursila' is completely silent that as to what
‘

! happened to all the parcels which were allegedly

prepared on the spot. The seizing officer not 

only remained mum in the 'Mi/ra-v/Va'regarding

the sending of samples to the police station but

^^when he appeared in the Court as PW-5 there 

loo, he has not uttered a single word that jn-fact

it was he who brought the parcels from the spot 

and deposited the same in the Mali Khana,

therefore, on the available record, the X • •

(V*-''V"
(0,B) Hon’lJlo Mr, Justice Muhammad Nacem Anwar, 

Mon'bic Mr. JiisUco Muhammad Ijaz Khan
•NAWAD

, F'e,- 'v.;-3



I -

-7-L .

prosecution has not been able to establish that as

to who has brought the .parcels of the samples
-v;

as well as the conti’aband from the spot to policei-

station. In the statement of tlic recovery witness

namely Abu. Zar Ghaffar Muharir, who

appeared in Court as PW-2, he too has not 

■ uttered a.single word that as to who took thei\

parcels/samples containing contraband from the

spot to the police station, therefore, in view of
s \

such lacuna in the case, the prosecution has not

been able to prove that as to who brought the

sample from the spot to the police station.-

It is also relevant to mention here7.

that though as per the 'Mursila' report .the 

alleged recovery has been made on 11.12.2021

; ^at 10:30 p.m., however, the extracts of register

No. 19 which were exhibited as Ex.PW-2/1

does not show that as to when these parcels

^ were deposited \n.x\\Q_Mall Khana, The record 

Z further shows that as per the extracts of register 

No. 19 the case property .was taken by the

offjcer-cum-lnvestigating Officer.seizmg
• X

namely Ubaid Khan on 14.12.2021' for the

purpose of. producing the same in the Court,

(O.R) Hon'liio Mr. justice Muhammad Nscom Anwar , '
Hoti'blu Mr. Jusircc Muhammad l}az Khan ' '' ‘

NAWAD
>-•

r

■ 4

\
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howeyer, the record would show that the present 

appellant was produced . before the local

MagistTate on 12.12.2021 and then on

14.12.2021, however, the order sheets of the

local Magislrale would show that on none of 

date,- the case .properly was produced before 

him, therefore, the aforesaid entry in the register 

No. 19 goes:a long way to doubt the safe 

custody of the contraband inside the police 

station, allegedly recovered from the appellant. 

In view of the above the prosecution has 

been able to establish the safe transmission of' 

■ the samples/ parcels from the.spot to the police 

station and within Ihe Police Station.

not

8. .'J'he record also shows that after

the alleged recovery ,of the corilfaband, the.' 

Deputy. Commissioner Maiakand has held a

press conference and the pictures of the 

were uploaded on the official website of the D.C 

■^nd the aforesaid picture and the extracts froni 

the website were confronted to ■PW-2'namely 

Abdu Zar Ghaffar which were exhibited as

same

z:,

- .hx.PW-2/X-l to Kx.PW-2/X-3, the aforesaid 

.exhibits, manifestly shows that in-fact a press

. NAWAU {O.BJ Hon'btc Mr. Jusdeo Mohammod Naccm Anwar 
Hon'Wc Mr. Justice Muhammad l]az Khan r-.C
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coiiftrence has been held' by the Deputy 

Commissioner along with the levy officials 

including the seizing officer, however, the foot 

Jiotes on the aforesaid exhibits present a totally 

. different story by 'stating therein that on the ■ 

previous nights the In-charge'namely Noor-ul- 

Hussain while acting on. the information-of 

D.S.P Malakand has found'lhe motorcar on the ■

I

. •

■■

t

roadside and from where the contraband has 

been recovered. These exhibits further show that
• / • r \. ■t

the case property is lying on the table and the

In-chargc namely Noor-ul-Mussain are being 

awarding two honorary badges- It merits to 

mention here that the aforesaid movement of the 

case property all kound to different offices cast 

a serious doubt on the safe custody of the same 

which also find support from the fact that it 

./f^allegedly recovered on,11.12.2021. at 10:30 p.m. 

/and as per the entries in register No:i9 the.same 

■has been deposited in the Mall Khand but with 

date mentioned therein, which 

mentioning of the date becomes 

significance in view of the above holding of a

V

.»

was

■ no non-

more

NAWAR (D.O) Hon'blc Mr. Justice Muhammad Naoern Anwar
Hon’blu Mr. Justice Muhammad IJaz Khan
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press conference and ■ producing the case

properly to the print and electronic media.

9. As discussed ,hereinabove that in

I narcotic cases the prosecution has to prove the 

recovery of the contraband, taking of samples 

■ from it, sending.of parcels from spot to police 

station, inside the police station and from the
r

police station to the FSL and then from the. 

FSL to the police station, and during this 

process its safe custody has to: be established,

‘ ^ otherwise benefit ofany break in the chain has

to be given to an accused person, however, in 

the present‘Case prosecution has. not been able 

to prove the same in a required 

highlighted in the preceding Paras, therefore, 

the appellants arc entitled for its benefits. In

manner as

the case of Vtfvgrf lahiil v/v TUp 

^reported

!

as 2023 SCMR ]39 it was held by the 

Apex Court that it is duty of the prosecution to
V

J

/ establish each and every step from the stage of
5

recovery, making of sample parcels, safe

custody of sample parcels and transmission of

the sample parcels to the concerned
\

»r.ff' - •A■ u-NAWAG (D.B) Hon'blo Mr. Justice Muhammad Naocm Anwar 
Hon’bic Mr,justice Muhammad Ijaz Khan

h
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laboratory. Such chain has to be established

by the prosecution and jf any link is missing in 

such like offences the benefit must be 

extended to the accused. Similarly, in the case 

of ''Muhammad Sohaih & another v/s Th&

reported as 2022 SCMR 1006 the

Hon’ble Apex Court has held that although 

Jahangir Khan, M.C. (PW-l) claimed that 

complainant had handed over the saniple 

paicels to him which he further handed over to 

Moharrar Investigation for safe custody for 

sending them to forensic Science Laboratory, 

Peshawar. Ihe said Moharrar Investigation 

who according to Jahangir Khan,,H.C. (PW-l) 

kept the sample parcels in safe custody 

never produced by the prosecution. So the 

safety of sample parcels was not established 

by the prosecution.. Ajrnal Khan, Constable, 

d^llegedly took the sample parcels 

concerned f.aboratory was also, not produced. 

In that eventuality; prosecution failed to 

establish safe custody and safe transmission of 

the sample parcels to the concerned quarter

j.

.. <1. >•

\
■ !'

^ A \
was

wh to then/

S'
/v«r''i -

- >•
NAWAO (D.B) Hoii'We Mr. Justice Muhammad Naccm Anwar * • 

Hon’blo Mr, JoBtlce Muhammad !]az Khan

I
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ahd the proscciutiOiV could not give any 

plausible explanation for not producing said 

important witnesses. The said defect in the

, (

prosecution case goes inlo the root of the case
V.

creating serious doubt regarding the narcotics

. and its recovery. Likewise, in the case of
-f

Vshaa v/s The. State'* reported as 2022

the Hon’ble Supreme Court has 

held that the most important thing we observe - 

is that neither the safe custody nor the safe 

transmission of the sealed sample parcels.to • ' 

the xoncenied. laboratory was established by 

the prosecution because neither the Moharrar 

nor the Constable concerned (FC-3746) who 

deposited the said parcels, in the concerned 

laboratory was produced. [I is also a 

■ ' circumstance that recovery was effected on 

17.07.2010 whereas the sample parcels 

^received in the said laboratory on 20.07.2010 

afid prosecution is silent ,as to where remained 

these sample parcels -during this period, 

meaning thereby that the element of tampering.

With is quite apparent in this, case In the

■!

t

I

were

case

NAWAD (D.B) Hon'ble Mr. Justice Muhammad Naeem Anwar 
Hon'ble Mr. Justice Muhammad IJaz Khan ■ V

- *-•i'--
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of *!Ahdt4l Ghafoor v/s The State & anntbpr”

reported as 2022 SCMR HI9. the llon’ble

Apex Court has observed that heinousness of 

the charge and, huge, quantity of the alleged 

contraband, notwithstanding, the prosecution 

was under a bounden responsibility to drive

home the charge by proving each iim> of its
-

case that esscnliaily included production of 

the witness, tasked with the responsibility of 

transmitting the samples to the . office . of 

Chemical Cxarniner. failure is devastatingly 

appalling with unredeemable consequences 

that cast away the entire case. Reliance could 

also be made on the following judgments;- \ .

(I) “Ahdu/ Ghafoor v/s Thp. Slate & 
another*^ reported as 2022 SCMR H19.

(2) Zafav Khan v/s The State” reported as 
2022 SCMR H64 ,

0) "^dawtir AH v/v the State” reported as 
2022 SCMR 1066.

(4) “Suhltan Ullah v/s The SiaU" reported as 

^ 2022 SCMR !nS2

10. 1 he record also sho\vs that neither

in the \Murasila' nor in the recovery memo nor

(D.B) Hoii’blc Mr. Justice Muhammad Naoem Anwar Pr-rthrv'-’?
Hon'bic Mr. Justice Muhammad Ijaz Khan

NAWAB

•r.
k



: n
in the applicatioji addressed to the F-:S.L' the

factum that three number of . monograms of
/

“U.N” were affixed on the samples, are^

■

mentioned, however, in the application

addressed to the F.S.L Ex. PW-S/fonly bears

the entry of 1/1 monogram of “U.N” ( L>^

but when the same

was received by the I’.S.L authorities, they were

carrying 3/3 monograms/ which aspect of the- . 
V • >-v

v
t

case lop cast a serious doubt 'over the

' h A .
authenticity of the FSL report. Under the Rules

and as per the judgment of Apex Court in order

to ensure the presence of the seizing officer on

the spot and to ensure the fairness and

impartiality it has been held that the seizing

officer should Inscribe.the abbreviation of his

own name and failure to do so the benefit of the

same, has to be extended to the accused. Such

flaw was foui-id fatal by the Flon’ble Apex 

Court in the case " Khtar Ighal v/s The State**
I

y

NAWAB (D.B) Hdn'blo Mr; Jiisttca Muhammad NacCm Anwar
Hon’ble Mr. Justice Muhammad Ijaz Khan ■ J
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reported as 20J5 SCMR 29J by observing that
• '•t-v •

the most important factor in that connection,
I

which compounded all those doubts and raised
u

- a big question mark.upon the veracity of the’’
,/

prosecution's case against the appellant, was
:

i
that after allegedly recovering the contraband 

substance from the boot of the motorcar driven

' • ■.by the appellant the parcels of.the recovered

substance were sealed with a monogram

reading as SJ and it had been disclosed by Mati-

ur-Rehman (P.W.2) before the learned trial

■ Court that the said’ monogram belonged to one

Sameen Jan Inspector who was not even posted

at the relevant Police Station at the time of the

alleged' recovery from the appellant and as a ,

matter of fact at the said time the said Inspector '■

■^as serving at a Police Station in Quetta.' Mati- 

(j ur-Rchm’ari (,P.W.2J had not been able to 

advance any explanation whatsoever as to why 

the recovery officer namely Assistant Director
V

:NAWAB (0.0) Hon'blc Mr. Justico.Muhammad Naoom Anwar 
Hon'We Mr. Justice Muhammad Ijar Khan

■■ ■'

;
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1

J^ehmat liad not put his own monogram on the

seals of the parcels prepared by him and as to

wliy he had used the nionogram of some other ■

officer who was not even posted at the' relevant

Police Station at; the relevant time. Similarly,

this Court in the case of '^Dsman Shah v/s The

reported ;as 2022 YLR H21 has also

reiterated the same stance by holding that the

sci/Jng officer while appearing before the Court ■

i
- as PW-2, deposed in his Court's statement ihat

after recovery of contraband, he separated

samples for l'Si. purpose and sealed in pai'cejs

Nos.! to 8 and remaining stuff in parcel No.9 -

with' a . monogram ' of "MK" which, he
*

categorically .admitted that; I' same js not
y •r *.

pertained to his name and iri-fact the samer

stands for Mukhtiar Khan, S.I., who was staled
I ' , - ' ,.

to be present with llie complainant. ’Phe alleged

■ 0/

i

Vw'l==./ *

recovery-seems to be doubtful, rather hints atCh
%
t i.x'V.sonielhing to be planted by complainant,

Pains-
NAWAO (O.B) Hon'blo Mr. Justice Muhammad Naoem Anwar 

Hon’bic Mr. Justice Muhammad IJna Khan
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bccause said Mukhtiar Khan ST was never cited

witness during proceedings in the instantas a

case. This witness, ate few moments, in his ’

cross-examination contradicted his own
^ •

j

statement by deposing that "Mukhtiar Khan S.I.

was present in the P.S. at that very time. The

4- MKmonogram was lying with me .in the
* '■<

official van". Be that as it may, the Seizing
" ' ‘ V \ . -f

Officer, pursuant to spy information, should

Jiave been required to have his own monogram

■i with the letters "RK" in his possession -to have

strengthened and substantiated his version, but

he disrupted the episode in a casual manner.

■ The record also shows that in this

case it was PW-5 namely Ubaid Khan, the ^

seizing officer who got the information

regarding the motorcar and it was he who 
■ % _ .

supervised the whole proceedings of the alleged 

contraband, however, ' the 

‘A/wra.v/7fl' would show that he acted in dual 

capacity i.e. as complainant of the instant case

11.

I /•
recovery of

NAWAO (D.B) Mon’blo Mr. Justice Muhammacl Naeein Anwar 
Hon'blc Mr. Justice Muhammad t]ar Khan

p.r.sh?''-
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as well as an Irivestigaling Officer: It has been 

an admitted part of the evidence that he has

never been . authorized by . the competent 

authority to investigate the instant case and thus 

he after the preliminary proceedings of the 

recovery of the contraband, separated and - 

prepared the samples on the. spot, also 

proceeded to prepare the site plan, drafted the 

application . lor the purpose of RS.L and 

produced accused before the Court, taking 

property from the'' Mall Khana. and not

I

case

producing the same before the Court as

discussed above, therefore, iiis- this 

self-assigning .investigation goes a long way to 

defeat the very spirit of a fair and honest .

investigation. Under the law a complainant and

an accused person are considered to be two
••

opponcnts/rivals and as such they ^

-/^ conlestiiig parties, supporting their respective 

pleas whereas the role of an-■Investigating 

■ Officer is to

are

unearth the truth: An

Investigating Office'r cannot be expected to be

a party in the case and that is what the relevant

law on subject speaks. Rule No. 25.2 (3) of
vP'-

NAWAO. (D.B) Hcn'bfD Mr. Juslico Muhammad Nacom Anwar
HotVbIc Mr. Justice Muhammad Ijaz Khan •• •



■

-19-.

Ihe Police Rules, 1934 as well as Article 18 

of ihe Police Order, 2002 being relevant for ■ 

the present controversy. the same are

reproduced below;-

25.2(3) Within the limits ofhis char^p. hn 
Ls the chief investi^aiin^ officer, and 
he,shall conduct all investigalionfi in 
so far _as circumstances pptnnii- jjjs 
responsibility in this matter 
carefully maintained. Should it be

must be
necessary,

owing to the absence of the sub-inspector or 
any atber cause, for a subordinate to 
undertake an investigation, the sub-inspector 
shall satisfy himself by pemsing the case 
diary and questioning the investigating 
officer that the investigation has been fully 
and properly conducted, shall remedy what is 
defective, and take the investigation as 

he is free to do so, except in a case 
iginally investigated by an assistant sub- 

inspector where he will he guided by rule.

over
soon as
on\

Ar/icfe 18. Separation of investigation
function.-
(1) There shall be separation of investigation 
from other functions of the Pcilice.
(2) Subject to clause (3), 'the District 
Investigation Branch shall investigate
the_^^isw„ of the Head nf
hwesUsaiion Branch, all rnc^c rcsistered in ihr 
District: ' ^—

n:w-

f

under

r\ \ ■1

(3) The. Provincial Police Officer may notify 
the offences which shall be investigated by the 
investigation officer in the police station under 
the supervision of the officer-in-charge of the 
police station and if an offence in a case is 
required to be investigated, by the District 
Investigation Branch then the entire case shall

^ be investigated by the District Investhati 
'y Branch.

(4) The Distnet Investigation Branch, 
than in the Capital City District or a City 
DislrtcL, shall be. headed by a police officer not 
below the rank of a Superintendent of Police 
and shall consist of such other police, officers as 
ihe Provincial Police Officer may determine. ' ■

The aforesaid rule unmistakably 

requires an Investigating Officer to dig-out the

%
on

other

%
K Ir-

I’'"'

NAWAD (D.B) Hon’blo Mr, Jiistico MufiammatJ Naoom Anwar 
Hon bic Mr. JuslIcD Muhammad ijaz Khan •
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triith and actual facts of the case and he

■5.
should not be guilty of a partisan approach; Iri

V..

■ view of the above legal aspect of the case if

V -\; applied to the case of the appellants, it is>•

established that the complainant by acting as *•
-/

an Investigating Officer could not be expected

fairness and transparency especially when the

appellants in their statements, recorded undersi
section 342 Cr.P.C have alleged a specific

plea of malafide involvement.by the local levy

officials. It is-also relevant to mention here

that in the recent past the, trend of acting by

the complainant as an Investigating Officer in

narcotics cases have been, deprecated by this

V Court as well as by various Courts of the

/Ly
country and it has been seriously observed

Q
that a complainant could not .be air

Investigating Officer as such practice goes a

long way to defeat the object of a fair, honest
A- :■rr0:

. pr-;';h• NAWA13 (O.D) Hon'ble Mr. Justice Muhammad Naccm Anwar
Hon’bln Mr. Justice Muhammad IJar Khan

I
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• 1

and. transparent investigation. In the case of

“State through Advocate GeneraL SinM vA

Bashir and others" reported as PLD 1997

Supreme Court 408 it was held by the Apex I
Court that- the Investigating Offieer is as

■ important witness for the defence also and in

case the head of the police pai'ty also becomes

the Investigating Officer, he may not be able

. to discharge his duties as-required of him

under the Police Rules. In the case of “Fahad.

}^_ The reported as 2022 P Cr.LJ 279

it was held the Sindh liigh Court that it is '

also pertinent to mention here that in this case

complainant/ SIP Muhammad Khan had .not '

only lodged HR but also^ conducted

investigation' of the case himself as wcil as he

^himsell look the. case property for Chemical

lixaniination. In our view it is/was. not "

appropriate that the who ' isperson

:
/

NAWAB (U.B) Hoii’ble Mr. Justice Muhammad Naoem Anwar •
■ Hori'blo Mr. Justice Muhammad Ijaz Khan '

r-
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• .. ■ complainant of a case could investigate the ■.
)

same case , and took the nareotic item for

report because in order to keep all fairness of

thing the rule "of. propriety demands thal it

(
must be investigated' by an independent

. officer but not by the complainant himself. In

the case of *‘Zeenat AH v/s The Stale”

reported as 2021 P Cr. LJ1294 it was held by

• -
the Islamabad High. Court that in the presentV

case the complainant had himself .conducted
.. -

the investigation of the case, however, .the

person who.was complainant-of the case in

order to keep .all fairness of thing could not

•investigate the same ease, which must be

- investigated by an independent officer but not

, ^^by the complainant himself Investigation by

complainant while liinclioning as Investigating

Officer is a biased investigation.

It is also relevant to mention heren.
y.that it is the case of prosecution, that a motorcar . 'I V

N'AWAO (O.Q) Hoii'btc Mr. Jiislice Muhamriiad Nscccn Anwar 
' ‘ ' Hoit.'btc Mr. Justice Muhammad l]az Khan

TV. "i ■••
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was found parked on the roadside and on search
• • ..

V

of the trunk, of the said motorcar the alleged»
■

recovery of contraband has been made,•I

however, this story by itself appears to be

unreasonable and does not appeal to sanity that'

i I ■ as to why the appellant would be on the driving

seat of the motorcar and that too at odd hours of

' I a cool winter night, without having any justified

reason for his presence on the spot. It is also

relevant mention here that it is not the case of

prosecution that the said motorcar belongs toI

the appellant namely Jehandad Khan and it is

also the case of prosecution that the contraband

was not recovered from a visible place rather it

was lying in ■ the trunk of the said

■ motorcar and-thus the prosecution has not been

^able to prove with reasonable and considerable 

Qy piece oi evidence the presence of the appellant 

on the spot as well as his conscious laiowlcdge
y

/"
I»

ly,

NAWAG (D.B)’ Hon'bic Mr. Justice Muhammad Naccm Anwar 
Hon'blc Mr. Justice Muhammad Ijaz Khan
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about (he alleged contraband lying in the trunk '

• - of the motorcar.

As far as the case of co-appellant13.

namely Tarhan Khan is concerned,- admittedly

he was neither arrested on the spot nor any'

recovery of contraband was made from his

persona] possession or on his pointaVion and

since while discussing the case of the co-

appcllant namely Jehandad Khan, it has been

held that the prosecution has not been able to

prove, the- safe transmission of the

i . parccls/samples containing contraband from the

spot, to the police station and its safe custody

inside the police station as well as conscious<ki

»
' knowledge of the contraband oh his part,

thcrcfoi’c, on the basis of the aforesaid lacunas

^ijnhe case of prosecution as vyell as the ground

/6(clusivcJy attracted to the case of present
/

appellant;namely I'arhan Khan, he is entitled for 

its benefit in shape of his acquittal.♦

(D.Bl Mon'ble Mr. Justice Muhanwiiad Nacem ,• > v •
Hon’tJlc Mr. Justice Muhammad l}aiKhan '

NAWAO

V •
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As far as conviction of appellant14:

under, sections .171/471/420/34 ' PPC is
i

r■ ft

concerned, suffice it say that the appellant is
V

employee of police department and as per the
i

report, of. Fixeise & Taxation Officer

Ex.PW5/19 placed on file the in-signed
f

number plat was allotted to the squad of thet

'r\\, ;»•/ Chief Secretary ’ of Khyber. Palchtunkhwa,

however, the prosecution has.not been able to

brought on record an iota of evidence that as. %

■ to who is the owner of the'motor car or as to

whether the motor car is the-ownership of a
' •

private ' person or is the property of a

government- department or of police

department: As far as the recovery of two

■/I
rjy^reen number plates from the . trunk of the

motor car is concerned, suffice it to say that it

is not the case of prosecution ■ that subject

motor car is the ownership of the' appellant

'Tv
*

... ■

(D.B), Hoti'blo Mr. Justice Muhammad Naccm Anwar •'
Hon'bic Mr. Justice Muhammad IJaz Khan ' '
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1
■s- ■I-:

■ • ^ \

Jehandad and as in the case of recovery of

: contraband from a place, in the motorcar,

which is not visible, it has been held that it

was the duty of the prosecution- to prove the .

conscious knowledge of the appellant, the

aforesaid principal fully attracts to the case of

. two green number plates, as to this extent too

prosecution- was duty bound to prove those

■green number plates which were recovered

■ from an invisible place of the motorcar were

laying with the. knowledge of the appellant,

however, the prosecution has not made any ■

appreciable- efforts, to prove the conscious .

knowledge of the appellant, therefore, legally

sentence under these heads too are not

sustainable.
/

i

It is settled since- long that forI.

A giving benefit to an accused, it is not essential

?uVj

• that there should be' many grounds for the/

1Sr#
t same, even a single doubt is sufficient to

'' r.
•# ■

I

(O.Q) Hon'btc Mr. Juslico Muhammad Nacom Anwar 
Hon'bto Mr. Justice Muhammad IJaz Khan -
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extend its benefit to an accused person as it is
1**

the cardinal principle of ' criminal

administration of justice that let hundred

guilty persons be acquitted but one innocent

person should not be convicted. In the case of

''Hashit Muhainmd Khan v/s The Staie*^

reported as 2022 SCMR 986. the Hon’ble

Apex Court has held that single circumstance

creating reasonable doubt in a prudent mind

about the guilt of accused makes him entitled
i

to its benefits, not as a matter of grace and- i

concession but as a matter of right The

conviction must be based on unimpeachable;
. : ■ -

• v

trustworthy and reliable evidence. Any doubt

arising in prosecution's case is to be resolved

in favour of the accused and burden of proof is

always on prosecution to prove its case

beyond reasonable shadow of . doubt.

Similarly, in the case of "Khalid M eh mood 

\t) ^-.^^afias Khaloo v/s The SUite'^ reported as 2022 

SCMR 114H, the Ho.n’bie Apex Court has.

reiterated the same rational by observing that

in these circumstances, a dent’ in the

I

(D.U) . Hon'blo Mr. Justice Muhammad Naccm 
Hon'blc Mr. Justice Muhammad Ijaz Khan

NAWAH
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prosccLition's case has been created, benefit 

of which must be.givcn to the appellant. It is 

a settled law that single circumstance

;
. I

Ivf-

creating reasonable doubt in a prudent mind;
V •

about the guilt of , accused makes him
t ■<

entitled to its benefits, not as a matter of 

grace and concession but as a matter of right.

r
■! y \,

. The conviction must be based on

unimpeachable, trustworthy and reliable

evidence. In the case of ^^Muluwmmd

M(msha v/s The State'' reported as 20J8

SCMR 772, the Hon’ble Apex Court has also

held that while giving the benefit of doubt to

accused it is not necessary that there should 

be many ■ circumstances creating doubt. If

an

there is a circumstance which creates
I

reasonable doubt in a prudent mind about the ■ 

guilt of the accused, then the accused would

be entitled to the benefit of such doubt, not
/?

14? a matter of grace and concession, but/ as a

matter of right. It.is based on the maxim, "it - 

is better that ten guilty persons be acquitted 

rather than..O/ innocent , person beone

-
4

NAWAB (0.D) Hon'bic Mr. Juslico Muhammad Naccm Anwar 
Hon'blu Mr. Juslicu Muhammad Ijaz Khan
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convicted". In the case of ^^Tariq Pervaiz v/s.

The State^^ reported as 1995 SCMR 1345 ,

the Hon’blc Apex Court has held that the, I

concept of benefit of doubt to an accused

person is deep-rooted in our countiy. For

giving him benefit of doubt, it is not

* necessaiy that there should be many

I cirCumslances creating doubts. If there is a

circumstance which creates reasonable doubt

in a prudent mind about the guilt of the

accused, then the accused will, be entitled to

the benefit not as a matter of grace and

concession biit as a matter of right. Reliance

in this behalf can be made upon the cases of

Tarid Pervez. v. The State (1995 SCMR

1345), Ghulam Oaefir and 2 others v. The
■' (

State (2008 SCMR 1221), Muhammad

Mtam V. The State (2009 SCMR 230) and

Muhammad Zaman v. The State (2014
y
SCMR 749.

For what has been discussedJ6.

above, this Court is of the firm view that the

(D.9) Hon'blo Mr Justfcfi Muhammad Naccm Anwar- 
I Eoii'ble Mr Justics Muhammad Ijat Khan

NAWAB
I
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prosecution has failed to prove ’ its caseJ

against the appellants beyond reasonable
;

doubt, therefore, their conviction cannot be

!. maintained. Resultantly, while extending

them the benefit of the doubt both these

connected criminal appeals bearing No. 243-

M & 259-M of 2022 are allowed and the

impugned order/judgment of conviction and- I

sentence dated 03.09.2022 recorded, by the

•learned trial Court is set aside and

f consequently the appellants namely Jehandad
r

Khan and. farhan Khan are acquitted of the

charges levelled against them. They be released /

forthwith from the jail, if not required in any

mt■ S.Nd™ 
riffle of Applicant— 

i ■ Date of Presentation of Appileant-
Oate-ofCompleWwiofC^s-
No of
Urgent F»e»—
Fee n
Catt of Oeljyery of Copies ^

other case.wm
17. These are reasons for our short

orders of even dated. af T. Yinoxmced
Di. 15.03.202S JUDGE

^ JUDGE>•.
V.

iVlingora/Dar-ui-Qaza..SwaiI

NAWAIJ (D.B) Hoti'bic Mr. Justice Muhammad Naoum Anwar 
. Hon’blc Mr. Justice Muhammad IJar Klian
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OFFICE OF THE ^ 
CAPITAL CITY POLICE OFFICER, 

PESHAWAR
%

ORDER.

This order will dispose of the departmental appeal preferred by Ex-Constable 

Jehan Dad Khan No. 2127, who was awarded the major punishment of “dismissal from 

service” under KP PR-1975 (amended 2G14) by SP/HQr: Peshawar vide OB No. 3045, dated 

16.11.2022.

Brief facts leading to the instant appeal are that the defaulter Constable was 

proceeded against departmentally on the charges of his involvement in a criminal case vide FIR 

No. 125, dated 11.12.2021, u/s 9(D) KPCNSA, PS Levy Post Malakand.

2-

He was issued Charge Sheet and Summary of Allegations by SP/HQr: Peshawar. 

DSP Complaint & Enquiry, Peshawar was appointed as Enquiry Officer to scrutinize the conduct 

of the accused official. The Enquiry Officer after conducting departmental enquiry submitted his 

findings in which he was found guilty. The competent authority in light of the findings of the 

Enquiry Officer awarded him the major punishment of dismissal from service.

He was heard in person in Orderly^dom. During personal lifearing, he was given 

an opportunity to prove his innocence. However/he failed to submit any plausible^planation in
f

his defense. Therefore, his appeal for setting aside the punishment awarded to him bV SP/HQr:,
\ j»

Peshawar vide OB No. 3045, dated 16.11.2022 is'^reby rejected/filed being alsojnme barred 

for 04 months and 12 days.

3-

4-

'V,

“Order is announced”

CAPITAL CITY POLICE OFFICER;-.^^ 
PESHAWAR rst.-

■i'

--OL ^3/ 08/2023No. _/PA, dated Peshawar the

Copies for information and necessary action to the:-

1. SSP/Investigation Peshawar.
2. AD/IT CCP Peshawar.
3. EC-II,AS&PO.
4. FMC along with complete Fouji Missal.
5. Official concerned.



■ -

r-V
-■'V

m I
BEFORr^ THE WORTHY INSPECTOR GENERAL OF POLICE KHYHF.Rc

FAKHTUNKHWA PESHAWAR

REVISION PETTTTON UNDER RULE 11-A OF KHVRER PAKHTlJNKFtWA
POLICE RULES. 1975 (AMENDED 2014) AG/UNST ORDERS DATED 2S24-
3n/PA DATED 23.08.2023 OF CAPITAL CITY POLICE OFFICER PESHAWAR

Rcspcclcd Sir,

1. Thai the'applicanl. was appointed as Constable in year 2007.

■ 2. 'That the applicant served Police Department for 16 years and performed duties with full zeal, zest 

to t.he entire satisfaction of Competent Authority.

.7, 1'hat, on I 1. 12.2021. the applicant was accompanying his fruaids in a vehicle and was nnawai'c of 

narcotics in it, when Police halted us and after recovering iiarcctics, charged him along with his 

friend in Criminal case vide FIR No. 125 dated 11.12.2021 n/s 9(D)KPCNSA PS Levy Pc'St 

Malakand.

4. That, the applicant after enquiry was awarded major punishment of dismissal from service vide 

order dated 16.1 1.2022, issued by the SP/ HOrs; Peshawar at a time when the applicant was 

behind bars and hence could not file departmental appeal in time.

5. That, the applicant was acquitted vide HoiTble Peshawar Fligh Court., Darul Qaza, Swat Order 

dated 15.03.2023 and thereafter Hied departmental appeal. ! lo\vever same was rejected for being 

time barred for 04 months and 14 days.

6. Tliat, as per Rule 11 of Police Rules, 1075 limitation of time for filing 

month from the date of receipt of impugned order.

fhal, once the applicant falsely and mistakenly charged in the FIR was acquitted by the Ilon’ble 

High Court, he is entitled for all back benefits legally. Reference is placed on Circular Order No.

01/2020. ;

8. That the applicant was erroneously charged in FIR which damaged his reputation. Also the 

applicant belongs to poor family background and is the sole source of livelihood of his family.

appeal shall be' oi'e

7.

PRAYER:-

Keeping in view the above, it is therefore, requested that above mentioned dismissal 

.orders dated 16.1 1.2022 Sl 23.08.2023 may kindly be set aside and applicant may kindly be reinstated 

in service, please.

2"

Your's obediently.
doncral of Potico 

Vhi.-ljorP.V./hfKnkhvvri
D. AO'

n/'iJ.i!, icr fines ;j 4.;r, •
ri S'leMCiyop.Ni 

noic/i.v-

ri.ai.c [e:r.s;

□ VC DPS

to/1
iTchan Dad

Fx- FC No. 2127/ CCP 
Mob: 0315-9016004 

0300-9010425

IJ Sr .'..-.'iv.;'!

ID I','’:'!-:; Fh:,. rt,ICC t,7 ".ir.tn
DDir, pxc 
□ ir-

i ID V’C 'I'l' e'.

' onv.sn! 
i CU'Jir.T-.i't 
\'0

■'.I
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I

]c rvei-1.
’■W /..-I,r.| /i^-v.
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on ice OF IHK
INSinXTOR gfneral of police 

K11V B1:: R P A KI FI I N K ( I V\ a 
Ccnlral I’olice Office, Peshawar.

/23, dated Peshawar the^-^j? / 72023.No. S/

To; The Capital City Police Officer. 
Peshawar. . ....

Subject;

Vlemo;

RF. VlSIOiV PETITION.

The Competent Authority has e.Kamined and filed the revision petition submitted 

byE-.K-FC Jehan Dad' Kham Nor 2 1 27-of CCp-Peshavvarragainsrthe-punishmenrof dismissal 

troin service awarded by SP HQrs vide Order Endst; No. 352 1-27/PA/SP dated 16,11.2022, 

being badly time barred. s

The applicant may please be informed accordingly

Vt.-—

(AFSARJAN)
Registrar,

For Inspector General of Police, 
• Khyber Pakhtunkhwa, Peshawar
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EFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNALf? u\ >S \>^

Service Appeal No.1956/2023.

Ex-Constable Jehandad Khan No.2127 of^CCP Peshawar Appellant.

VERSUS
i

• • Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others Respondents.

End ex

S.NO DOCUMENTS: ANNEXURE PAGES

1 Reply 1 to 4
2 Authority 5

Ur- -Affidavito
‘ 6

4 Charge Sheet A 7#
5 Statement of allegations B
6 Enquiry Report C
7 FSCN D fO^

DSP/L^al,V 

CCP, Peshawar,

»>*t*
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i'2^ I 3BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.1956/2023,

Ex-Constable Jehandad Khan No.2127 of CCP Peshawar Appellant

VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others Respondents.

REPLY BY RESPONDENTS NO. 1. 2&3. Khyber Palchtukhwn 
Service Tribunal

kmRespectfully Sheweth:- Dhiry No.

PRELIMINARY OBJECTIONS;- Duted

1. That the appeal is badly barred by law & limitation.

2. That the appeal is bad for mis-joinder and non-joinder of necessary and proper parties.

3. That the appellant has not come to Hon’ble Tribunal with clean hands.

4. That the appellant has no cause of action and locus standi to file the instant appeal.

5. That the appellant is estopped by his own conduct to file the instant appeal.

6. That the appellant has concealed the material facts from Hon’ble Tribunal.

7. That the appeal is not maintainable being devoid of any merit.

REPLY ON FACTS:-

1. Incorrect. The appellant was appointed as constable in the year 2007 in the respondent 

department. He has not a clean service record and contains 02 bad entries and 01 Minor

punishment on different occasions during his service. The performance of the appellant during
........... —” -

service was neither satisfactory nor up to the mark and his involvement in a criminal case vide

FIR No.125 dated 12.12.2021 u/s 9(D) KPCNSA PS Levy Post Malakand with a huge

quantity of 11 KG & 340 grams Chars speaks volume of his inefficiency. In this regard, he

was issued charge sheet with statement of allegations and to dig out the real facts ajegular _ ........................... ..... ............ .
inquiry was conducted^ wherein the charges were proved. The appellant also admitted in the 

instant para that he was arrested on the spot by the police after the commission of the offence 

meaning thereby that the appellant was actively involved in the offence of moral turpitude.

2. Incorrect. The appellant was proceeded against departmentally on the charges of his 

involvement in a criminal case vide FIR No.l25 dated 12.12.2021 u/s 9 (D) KPCNSA PS 

Levy Post Malakand. Besides commission of Criminal Offence, the appellant being member 

of a disciplined department committed professional misconduct aliened with criminality 

which falls under moral turpitude as such the above act of the appellant is a bad stigma for 

the entire Police Force, which is against the norms of disciplined force resultantly, 

departmental proceedings were initiated against the appellant and DSP Complaint & Enquiry 

Peshawar was appointed as E.O to probe into the matter. The charge sheet with statement 

of allegations was issued to him vide No.312/E/PA dated 27.12.2021. The enqx^ officer 

during the course of enquiry, had fulfilled the departmental proceedings and after receipt of

b



the findings, Final Show Cause Notice was issued vide No.312-E/PA, SP/HQrs: dated 

18.02.2022 and delivered on his home address which was received by his cousin, but he failed 

to appear and defend himself After fulfilling all codal formalities, the charges leveled against 

him were proved; hence he was awarded major punishment of dismissal from service vide OB 

No. 3045, dated 16.11.2022 under Police Rules 1975 (amended 2014). (Copy of charge 

sheets, statement of allegations, enquiry report and FSCN are attaehed as A, B ,C& D).

3. Correct to the extent that the appellant was convicted and sentenced for life imprisonment by 

the learned Sessions Judge Malakand.

4. Para pertains to record of court, hence needs no comments. Furthermore, the prime duty of 

police is to protect life, property and liberty of citizens, preserve and promote public peace. 

Instead the appellant committed gross misconduct by indulging himself in moral turpitude 

offences which speaks volume of his misconduct and unlikely of becoming a good police 

officer.

5. Para pertains to record. Furthermore, Court proceedings and departmental proceedings are two 

different entities and can run side by side. Acquittal in a criminal case would not lead to
-  - ------------- nniT»— ,1-- .................T.r».—..

exoneration of a civil servant in departmental proceedings. His act brought a bad name for the
■* ------- ------ rMiiir-li III Tr-.! 1 .^II M I I -..«•»■■■ ir 1- ____ t__u _
entire force. Similarly, the august Supreme Court of Pakistan in its judgment renorted Dr. 

Sohail Hassan Khan and others vs. Director General (Research), Livestock and Dairy 

Development Department. Punjab, Lahore and others (2020 SCMR 1708), held that a civil 

servant cannot escape from departmental proceedings or consequences thereof on account of 

his acquittal/exoneration in a criminal charge arising out of the same impugned transaction; 

these two are entirely different jurisdictions with different standards of proof as well as 

procedures; criminal prosecution requires strict proof through a narrowly jacketed procedure 

and, thus, State’s failure on eriminal plane does not provide shield of double jeopardy to a 

delinquent offieer. In the case of District Police Officer Mianwali and 2 others vs. Amir 

Abdul Majid 2021 SCMR 420 the august apex Court again held that a civil servant facing 

expulsive proceedings on departmental side on account of his indictment in criminal charge 

may not save his job in the event of acquittal as the department still may have 

reasons/material, to conscionably consider his stay in the service as inexpedient; there are 

additional reasons to disregard his acquittal inasmuch as criminal dispensation of justice 

involving corporeal consequences, comparatively, requires a higher standard of proof so as to 

drive home the charge beyond doubt, an exercise to be routed through a procedure stringently 

adversarial, therefore, factuality of the charge notwithstanding, procedural loopholes or 

absence of evidence, sufficient enough to sustain the charge, at times occasion in failures 

essentially to maintain safe administration of criminal justice out of abundant caution. 

Departmental jurisdiction, on the other hand, can assess the suitability of a civil servant, 

confronted with a charge through a fact finding method, somewhat inquisitorial in nature 

without heavier procedural riders, otherwise required in criminal jurisdiction to eliminate any 

potential risk of error, therefore, the Tribunal has undoubtedly misdirected itself in reinstating



f
the respondent, considering his acquittal as the sole criterion in isolation to the totality of 

circumstances where under he had succeeded to vindicate his position.

6. Incoirect. The appellant filed time barred departmental appeal, which was thoroughly 

processed and an ample opportunity of hearing was provided to the appellant by appellate 

authority but the appellant failed to defend himself with plausible/justifiable grounds, hence 

his appeal was rejected/filed on facts and limitation vide order No.2824-30/PA dated 

23.08.2023.

7. Incorrect. The appellant then preferred revision petition before the Revision Board, which 

after due consideration was also filed/rejected because the charges leveled against him were 

proved beyond any shadow of doubt and it was also badly time barred vide No. S/2283/23 

dated 05.09.2023.

8. The appellant being a member of a disciplined force committed gross misconduct by 

involving himself in a heinous offence. Moreover, appeal of the appellant being devoid of 

merits and limitation may be dismissed on the following grounds.

REPLY ON GROUNDS;-

A. Incorrect. The appellant was treated as per law/rules.

Constitution of Pakistan 1973 has been done by the respondents and the punishment was in

As per Khyber Pakhtunkhwa ESTA code,

Furthermore, no violation of the

consonance with the gravity of misconduct, 

appellant shall be reprimanded as per quantum of misconduct committed by him and he was 

rightly punished as per his guilt.

B. Para is totally incorrect and misleading as the appellant was issued charge sheet with statement 

of allegations due to involvement in the above mentioned allegations.

C. Incorrect. Detailed departmental enquiry was conducted against him in accordance with 

law/rules. Enquiry officer after detailed probe into the matter reported that the charges against 

the appellant were proved. The appellant was provided full opportunity of defense to prove 

himself innocent, but he failed to prove himself innocent. Hence he was rightly awarded the 

major punishment.

D. Incorrect. The appellant was issued Final Show Cause notice No.312-E/PA, SP/HQrs: dated 

18.02.2022 and delivered on his home address which was received by his cousin, but he failed 

to appear and defend himself

E. Incorrect. The charges leveled against him got proved. The appellant being a member of a 

disciplined force, committed gross misconduct. Acquittal in a criminal case would not ipso 

facto lead to exonerate Civil Servant in departmental proceedings. Involvement in a criminal 

case of 9(D) KPCNSA is a heinous offence comes under the ambit of moral turpitude.

F. Incorrect. Court proceedings and departmental proceedings are two different entities which can 

parallel as per dicta of august court of Supreme Court of Pakistan.

G. Incorrect. The appellant availed the opportunity of personal hearing however, he failed, to 

advance any plausible explanation in his defense.
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H. Incorrect. Detailed departmental enquiry was conducted against him in accordance with 

law/rules. Enquiry officer after detailed probe into the matter reported that the charges against 

the appellant were proved. The appellant was provided full opportunity of defense to prove 

himself innocent, but he failed to prove himself innocent. The appellant defamed the image of 

police department in the eyes of general public.

I. Respondents also seek permission of this Hon’ble Tribunal to raise additional grounds at the 

time of arguments.

Pravers:-

Keeping in view the above stated facts & reasons it is, most humbly prayed that the 

appeal of the appellant being devoid of merits and limitation, may kindly be dismissed with 

costs please.

(R^am Hussain)
Police,

HQrs, Peshawar. 
(Respondent No.B)

perim

(Syed Ashfaq^mwartPSR 
Capital City Police Officer, 

Peshawar.
0.2)

■^1

Dr. Muhamma(J''Akhtar Abb^s^^P) 
DIG/Legal^^-^ 

ProvinciaJJ^ce Officer, 
Khyber^a^tunkhwa, Peshawar. 

^^>^(ffespondeat No.Ol
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No»1956/2023.

Ex-Constable Jehandad Khan No.2127 of CCP Peshawar Appellant

VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others Respondents.

AUTHORITY.

We respondents are hereby authorize Mr.Inam Ullah DSP legal of Capital City 

Police, Peshawar to attend the Hon’ble Court and submit written reply, statement and affidavit 

required for the defense of above service appeal on behalf of respondent department. .

(RahamHussain) 
‘SuperiTHtendent of Police, 

HQrs, Pesn^ii^^r. 
(Respondent Nois)

(Syed AsB'fa^Anwai;)PSP 
Capital City Police Office'i7 

Peshawar. 
(Respondept-NSTTY

Dr. Muhammad ^khtaj>Am>as(PSP)

For Proyiit^l Police Officer, 
Khyber Pakhtunkhwa, Peshawar. 

(Respondeij^^o.02)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.1956/2023.

Ex-Constable Jehandad Khan No.2127 of CCP Peshawar Appellant.

VERSUS

Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others Respondents.

AFFIDAVIT.

We respondents do hereby solemnly affirm and declare that the contents of the 

written reply are true and correct to the best of our knowledge and belief and nothing has 

concealed/kept secret from this Honorable Tribunal. It is further stated on oath that in this 

appeal, the answering respondents have neither been placed ex-parte nor their defense have been 

struck off

(Rah^Ehis^in) 
Superintendent oiBolice, 

HQrs, Peshawar. 
(Respondent Nc^)

OATH CO.W'SSION *
(Syed Ashfaq Anwar)PSP*" 
Capital City Police Officer, 

Peshawar. 
(Respondent No.l)
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CHARGE SH£0'. '
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■ I, Superintendent of RoijGe,-- Headquarters, Capital City Police 
competent authority, do hereby, charge you 

Constable Jehandad Khan Mo.2127 of Capital City Police Peshawar with 

the following allegation.

Peshawar, as a

"It has been reported by DC/Commandant Malakand Levies 
Malakand vide letter No.9487/LC dated 14.12.2021 that you Constable 
■lehandad Khan No.2127 were arrested by Malakand Levies with illegal 
substance & FIR No.125 dated 11.12.2021 u/s 9(D)KPCNSA, Levy Post 
Thana were registered against you. This amounts to gross misconduct 

your part and is against the discipline of the force.

ilsP
m on

m therefore, required to submit to this office or the Enquiry 
written reply within 07-days of the receipt of this charge

You are, 
Officer your 
sheet.

Your written defence, If any, should reach this office or the 
Enquiry Officer within the specified period, failing which it shall be 
presumed that you have nothing to put in your defence and in that 
case an ex-parte action shall follow against you. '

Intimate whether you desire to be heard in person.

A statement of allegation is enclosed.

»

OF POLICE,SUPERIN 
HEADQUARTERS, PESHAV\/AR

: i

= P/nQ.!s^l'/Rwv5;ii^N';w pniiit'lnacpl fcldctCiJiifjJc/sJk'cf nc'.v

vj---—iC3^
{k
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f •■ DISCIPLINARY ACTION/ i.;

I, Superintendent of Police, Headquarters, Capital City Police':
autfi^orityf am of the opinion that 

rendered him-self liable to be proceeded 
against under the provision of Police Disciplinary Rules-1975

Peshaw^: as ai competent 
i' : , Constab\^S::-‘^dr)^0-l'has

h •

STATEMENT OF ALLEGATION

"It has been reported by DC/Commandant Malakand Levies 
Malakand vide letter No.9487/LC dated 14.12.2021 that Constable 
Jehandad Khan No.2127 was arrested by Malakand Levies with illegal 
substance & FIR No.125 dated 11.12.2021 u/s 9(D)KPCNSA, Levy Post 
Thana were registered against him. This amounts to gross misconduct 
on his part and is against the discipline of the force."

For the purpose of scrutinizing the conduct of said accused with
reference to the above allegations an enquiry is ordered and

is appointed as Enquiry
Officer.

The Enquiry Officer shall, In accordance with the provisions 
of the Police Disciplinary Rules, 1975, provide reasonable opportunity 
of hearing to the accused officer, record his finding within 30 days of 
the receipt of this order, make recommendations as to punishment or 
other appropriate action against the accused.

2.

3. The accused shall join the proceeding on thej^te time and
place fixed by the Enquiry Officer.

SUPERINT&TOENT OF POLICE, 
HEADQUARTERS, PESHAWAR

No. /E/PA, dated Peshawar the L/IOll

Is directed to
finalize the aforementioned departmental proceeding within
1

stipulated period under the provision of Police Rules-1975. 
2. Official concerned

'-fO.fsT/Krv.vnfi/.Nc'v j»: iJsU'iiiJH roHcr/CInj^cr ucivi
......... 1 JFagel o/T"

^gUsiweai«aimi
Si-iK
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\ ’ OFtJiaTOF THE 
DEPUTY SUPERINTENDANT OF POLICE 

COMPLAINTS & ENQUIRY 
CCP, PESHAWAR

k

DATE: (S / o\ /2022/PA,NO.
The Superintendent of Police HQrs:, , ’ . ,
Peshawar.

Subject:- ENQUIRY AGAINST CONSTABLE JEHANPAP KHAN NO. 2127

To:

Memo:

Kindly refer to ybur office Dy: No. 312/E/PA, dated 27/12/2021 on the

subject cited above.

ALLEGATIONS:-
"It has been reported by DC/Commandant Malakand Levies Malakand vide 

letter No. '9487/10 dated 14.12.2021 that constable Jehandad Khan No. 2127 was 
arrested by Malakand Levies with illegal substance & FIR No. 125 dated 11.12.2021 u/s 
9(D) T^PCNSA, Levy Post Thana were registered against him. This amounts to gross
misconduct on his part and is against the discipline of the force".

i

PROCEEDINGS:-
To dig out the real facts, the alleged Constable Jehandad Khan No. 2127 

called through summon/parwana but he did not appear to the office of undersigned for 
hearing and failed to submit written statement in his defense.
STATEMENT OF MASI POLICE LINES_lr

was

Police Lines stated that alleged constable Jehandad No. 2127 was 
contacted time by time on his ceil No. 0315-9016004 but switched off and then his brother 
namely Shihriyar was contacted on his ceil No. 0302-5582683 and informed about the 
enquiry and in response that he will be inform him.
RECOM M E NDATIONl-

MASI

Keeping in view of the above facts, figure, it came to light that alleged 
FC Jehandad No. 2127 was contacted time and again but he didn't appear the before 
the undersigned for hearing. His Brother Shahriyar was contacted by his cell No. 0302- 
5582683 from this office land line and informed about the enquiry and he replied that 
he will inform him but till date he not appeared before the undersigned for hearing.'It is 
therefore, the undersigned is of the opinion that alleged FC Jehandad No.- 2127 may 
kindly be recomrnended for ex-parte proceedings, if agreed please.

Submitted Please.
; 1

fc&cjZi j
DEPUTY SUPERINTENDENT OF POLICE 

COMPLAINT & ENQUIRY 
CAPITAL CITY POLICE PESHAWAR

of Pofte
HQrs: CCP

;

•uest-:

Wr vTvcTb.
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Pnliro D- h ^ Superintendent^pf Police, Headquarters, Capita! City

DrpN~„fi“7?r f^ 'sir'=jr
Constable Jehandad Khan No.?l?7 the final show cause nobce.

•1

m you.s'

iSK. °;me7Vo^X2i'S”°" '" "'■=
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And whereas, the undersigned is satisfied 
Jehandad Khan No,2127 deserve the 
above said enquiry report.

that you Constable 
punishment in the light of the(

«

And as competent authority, has decided to i
penalty of minor/major punishment under 
1 *7 ■

- impose upon you the 
Police Disciplinary Rules

i

1. You are, therefore, required to show 
aforesaid penalty should not be imposed 
whether you desire to be heard in person.

in nn Hotlce is rocoived within 7 days of its receiptin normal course of circumstances, it shaii, be presumed that yo^hS
agamst y?u as'ex-parte action shall be taken

m causa as to why tha 
upon you and also intimatemA Vi•^ji

i 2.
iI
ii •
1:m

SUPERINTENDENT OF POLICE 
HEADQUARTERS, PESHAWAr' ■

i
r

nJPA, SP/HQrs: dated Peshawar the 

Copy to official concerned

2-J2022.

•!
fir
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