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BEFORE THE KHYBER PAKHTUN KHWA SERVICE TRIBUNAL

PESITAWAR

Service Appeal No. 1956/2023

MEMBER (J)
MEMBER(H)

Jehandad Khan ¢ i :x-Constable Belt No. 2127) §/0 Imdad Khan R/o Suliman
Khel, Radh Ra;! Tehsib and District Peshawar, ... (Appellant)

Yersus

L. The Provincial Police Otficer (PPO) Government of Khyber Pakhtunkiwa,

2. Capital Cily PO][LC Officer (CCPO), Peshawar.

3. Superintendent of ()Ilcc (SP) Headquarter, Peshawar.......... (Responc/ems)
RS RRRSY

For appellant

Mr. Asit Masood Al Shah, For respondents
Deputy District Attornéy '
Date of institution. .o s 26.09.2023
Drawe of Hearing .0 (06.03.2024
Dare of Deciston........ ... . 006.03.2024

JUDGEMENT

FAREEHA PAUL, MEMBIR £y

The service appeal in hand has been

1

mistituted under Sceetion 4 ol the Khyber Pakhtunkhwa Service Tribunal Act,

order

PO74 aeninst the dated 16.11.2022 whereby the appellant has been
removed  rom service against which he tiled  departmental appeal on

283.04.2023 which was rejected on 23.08.2023. Against the %nd rejection order

ted revision petition which was also rejected on 05.09.2023. 1t has been

the impugned  orders  dated

16.11.2022. 23.08.2023, 05.09.2023 passed by respondents might be set aside

und the appellant might be reinstated o service with all back benelits,
atongwilh any ol e ribunal decmed appropriate.

2
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2. Briel facts ol the casc, as giybn i the memorandum ol appeal, are that
the appellant joined the service of the Police Department as Constable in the
year 2007, He was fafsely implicuted inow erimsinal case vide FALR Noo 1235
dated '12.12.2.02!, s k)l) UNSA, 2019, Police Statiqn Levy Post, District
Mualakand, He was arrgtétcd on the spot and sent to judicial lockup. After the
registration ol 11112, e 41-);;””(1;11 Wtk -'*_wma»wd rom service on 16.11.2022.
He was convicied by the learned Sessions Judge/Judge Special Court

Malakand at Batkhela vide order dated 03.09.2022 and sentenced to life

imprisonment, A

Hon’ble  Peshawar | Iighl Court Mingora Benceh by way of liling Criminal
‘Appeal. No, 24572027, The l-!mj’bic | !;éi'a_(lfjtil't Mingora Bench vide judgment

P15.03.2020 accepied the appeal; lr_ pudument dated 03.09.2022 was se
aside and the appellant was acqu_itléd !f‘ron‘j the charges leveled against him.
After acquital, he filed ; ‘c_iq‘vf;n'trﬁc:nga!‘ '__a:_ppcal on 28.04.2023 before the
rcspondéni No. ¥ which z-\.v:;';:-;rc'*c:cts:.d gt 23.08.2023, He filed Revision Petition
against  the appellate order dated  23.08.2023  which -was rejecled  on

05.09.2023 . hence the service Jpw al.

3, Respondenis were pul on notee who submitted their joint parawise
comments on the appeal. We heard the learned counsel for the appellant as
well as learned Deputy District Attorney for the respondents and perused the

casc file with conneeted docus num in ‘i\. atl,

4. earned counscel for the appelldnt, alter presenting the case in detail,
argucd that respondents b adl ot ircaied the appellant in accordance with law,

rules and policy on the subjeet. No charge sheet and statement ol allegations

he invoked the jurisdiction of

S 4



“had been served upon the: appellant, No,. gegular departmental inquiry was
) Kt T GE e R MR

conducted by the respondents and 1o chance of personal hearing was provided

to him. e further argued that no Dinal show cause notice was  issued and

communicated to the appellant before imposing the major penalty. Accoding to

him, when the conviction of the appellant was sct-aside by the [on’ble

Peshawar High Court Mingora Bench, no ground remained for the punishment

N

awarded to him by the :'Cé;)OﬂdCﬂt No. 3. It was the settled principle of la\l/v
that where the eriminal charges were not proved -against the accused civil
servant betore the Competent Cowrt of jurisdiction and he  was acquitted on
those charges, then the departmental proceedings, based on ihé same charges,
would be wholly mrrelevant. e placed his veliance on judgmcnt of"the august
Supreme Court of Pakistan reported in 2001 —l"l,(_?«(S(‘,‘)-'Page-B 16 (Cration-d).
e arguced that the respondent department should have waited "F()l‘ the decision
the eriminal case but they did not do so which was a clear violation of CSR
FO4-AL He further argued that the appellant was condemned unheard as no

opportunity ol cross examination was provided to him. He requested that the

appeal might be accepted as prayved for
5. Learned Deputy District Auorney, while rebutting the arguments of

learned couhscl for the appellant, argued that the appellant had not a clean
service record as i contained 02 bad entries and 01- minor punishment. The
performance of the appellant during service was neither satisfactory nor up Lo
the mark. e wiis ir‘nfolvcr..i» i a criminal case and a huge quantity of 11 KG &

J4au erams Uhars :,g.'a.’:t'\'\. volume of his melii eney. e was issued chareo sheet

L

with statement ol allegations and Lo dig out the real facts a regular inguiry was
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conducted, wherein the charges were proved. The inquiry officer, during the

course ol enquiry. had Tulbiicd all the regquiramoents and alter receipt of the

findings, final show cause notice was scrved upon the appellant on
18.02.2022 and delivered on his home address but he failed to appear and

defend himsells The learped DDA contended that court proceedings and
departmental proceedings were two different entities and could be run side by
side. Acquittal in & ¢riminal case would not lead to exoneration of a civil

servant in departmental proceedings. Vi act brought a bad name for the entire

police force. Leancd DDA requested that the appeal might be dismissed.

6. Argunments and record presented before us shows that the appellant,

while serving as Constable in the provineial police, was charged in IR No.
125 dated 12:12.2()2! u/s 9 D CNSA, 2011‘), P.S Levy Post, -t)istrict Malakand.
lic was arrested on thespot, sent 1o judicial lockup and later convicted by the
Fearned  Sesstons J_udgc/.hndgc Special ‘(;‘jourt Malakand at Batkhela vide
judgment dated 03.09.2022 and sentenced to life imprisonment. The conviction
vas sct aside by the Hon'ble Peshawar 1ligh Court, Mingora Beneh vide
judgment dated ii.{}B.EOZj. During that period, the appellant was awarded the
n‘mjor punishment  of dismissal from  scrvice vide an ()rde:r of the

Superintendent ol Police, HQ, Peshawar dated 16.11.2022. His departmental

appeal as well as revision petition were dismissed by the competent authorities.

7. As areucd by the learned counsel for the appellant, no departmental

inquiry was conducied and major punishment was awarded without following

the procedure under the rules. On the other hand, the icared Deputy District

Attorney stated that charge sheet and statement of allegation was issucd, alter.

¥




which a Emmdi Inquiry gwas- conduclcd -andgwhen the charges -were proved,

Q"'-\'
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¢ appellant did not bother to
appear before the competent authority and hence major punishment was
cawarded o him. The respondents have annexed an inquiry report dated |
Iy, There s a cha

19.01.2022 with the reply sheet and statement of allegations

dated 27.12.2021 also, annexed with the reply. According to the inquiry report,
the Inquiry Officer called the appellant through a summon/parwana but he did
not appear- before him, Then there 15 8 statement of MASIT Palice Lines,

according to whom the.appellant was contacted time and again on his ccli

phone but it was found switched off, theretore his brother was contacted and

-

heowas informed about the ingquiry. Whep the appelfant did not appear before
the Inquiry officer, he recommended for ex-parte proceedings against him.
Here a point 1o be noted is that when the charge sheet and statement of

sehitnd the bar. The question s

1

c’x”k‘,}_;‘ilsulm WS IE3SuCG, e dpp

[

whether s simply stating that the charge sheet was issued is enough or had it o
be scrved upon him in the' Judicial Lockup. The lack of knowledge of the
nquiry Officer is also o be noted herel e scoms strange that he did not ko
that the appellant was behind the bar, despite the fact that he was the. Deputy
Superintendent ol Police Complaint and- linquiry,' Capital ‘City Police,
Peshawar, whom we think is a well informed officer. Similarly the issuance ol

show causc notice on 18.02.2022 and simply stating that the appellant did not

respond to it is alsa not understandable.
3. The appellant was involved i1 g criminal case and was behind the bar.
Pf

Fhe respondents were required o place him under suspension till the final

Defbmbeiis
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decision of the court of law. Instead of doing that, they resoried (o
departmental  proceedings and without fulfilling the requiremems of rules,
awarded him major pun 1shmcm on Lhu basis ol his involvement in criminal
case. 1t has been netxd that no opporiunity of (“lci’cnce was provided to him
which 1s a breach ol principles ol i'z.iiz' irial. lecord shows that the criminal case
against him LLlllnlndlLd in h()noumblc acquittal by the court of law which
makes him re-emerge as a (it and proper person entitled to continue his scrvice.
9. Inview ol the above discus sion, the appeal 1s allowed by xcttmo aside

-the impugned orders and the appetlant is reinstaled into service with all back
heneiits, Cost shall Toliow the event, Consignn,

10. Pronounced in open court in Peshawar and given under our hancs ancd

seal of the Tribunal this 06" day of March, 2024,

(RASHIDA BANO)
Member(J)
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-(36”' Mar. 2024 01.  Mr. Kabirullah Khattak, Advocate for the appellant

| present. Mr. Asif Masood Ali Shah, Deputy District Attorney

for (ke respondents present. Arvguments  heard and record

perused.

02, Vide our detatled judgment consisting of 06 pages, the

appeal is allowed by sceuting aside the impugned orders and the

appellant is reinstated into service with all back benefits. Cost

ty i

shatl (low the event. Consign.

03 Pronounced in open court in Peshawar and given under

, ; . _— . 4 - ‘
L O J owr hands and seal of the Tribunal on this 06" day of March,

(RASHIIA BANO)
ember(h

v : ’ - \

Famal Subhean PN
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26.01.2024

& ﬁyiﬁf
FSQ

. *Ngeem Amin®*

Clerk of lear ned couﬁsel fél the appellanl pnment
Mr. Zahoor Khan, Sl (Legal) along,wlth M. Hablb Anwm
Additional Advocate General for the respondents prgse;gt.. -

Written reply on behalf of respon.d'ents receivea:--tl{ro:ﬁigh

office. Copy of the same handed over to clerk of learned

oouﬁsel for the appellant. Adjourned. To come :'up’ for

arguments on 06.03.2024 before the D.B. Parcha Peshi given

to the parties.

(SalaHud-Din) -
Member (J)
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~'SA 1956/23 | R

! - 1% Dec. 2023 01. Appellant present in person. Mr. H‘.ab:ib_‘ Anwa

BCANNED.
CRPSsT :
Fﬁeshawa;;— 02. Reply/comments on behalf of the respondents

S o I . Peshi given to the parties.

(Fareeha Péul) .
Member(E)

e

*Fuzle Sublan, P.S*

118-/52.,20;}' Due v u//'yhtﬁ\/ l/u;&u;h

——

Mhevefs e Crse is ad Jorna—=t

do )T 2oy

1;7.01.2024 1. Leamned counsel for the appellant present. M=

& 4@% , Representative of the respondents requested for time to submit
@‘ & \‘s‘b ’ ’
™ e

e, reply/comments. Granted. To come up for reply/comments On

26.01.2024 before S.B. P.P given to the parties.

’ "(Muhammad Akbar Khan)
Member (E) o

*Kamranullah*
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27.10.2023

XY
Y
x‘/

{

() -
Learned counsel for the appellant present! and ‘__qrguedzt'hat
appellant was dismissed from service vide impugned order dat)s!l
16.11.2022 on the allegation of involvement in a criminal case without
providing proper opportunity of being heard.and self-defense by

conducting regular enquiry. He further argued that appellant was

arrested on the spot on 12.12.2021 and was acquitted from the charges

A
-~ .

on 15.03.2023. After acquittal appellant filed departmental appeal on
. l *

_.2'8v;04.2023‘which was rejected vide order dated 23.08.2023 and

revision filed by‘ appellant also met the same mfate ~vide order date[}i
05.04.2023, hence the instant service appeal. Points raised nee;d
consideration. The appeal is admitted for regular' hearing subject to all
legal objections. Appellant is directed to deposit security fee withi;q lb
days. Thereafter, notices by issued to respondents|for submission of

written reply/comments. Respondents be summoneq through TCS the

expenses of which be deposited by the appellant within 3 daji. ¢

- Adjourned.\ To come up for written reply/con‘nment-s .on 01.12.202

before S.B. P.P given to the parties. ‘

(RashidaBano) |
ember (J) |



FORM OF DER SHELT

1_\ Courtof

"Appeal No.

1956/20723

Date of order
proceedings

}..l..'.
!

S EIRA A oy
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preliminary hearing before Single Beneh at Pes

29043033 -
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Order or other proceedings with signature of judge
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today by Mr. Kabir Ullah iKhattak Advocaie. 1 is fixed for

28" Sept. 2023 01. l.carncd counsel for the appellant present and

sought adjournment in order to complete the docurhents |

SCANNED]
KPST
Peshawar

including inquiry report. To come up for preliminary '
hearing on 27.11.2023 before the S.B. Parcha -Peshi: |

given to Iearncd counscl for the appellant.

(FAREE UL)

o

“pgazle Sublan, P8

Member (E)




BI‘FORE T‘HE HON’BLE SERVICE TRIBUNAL PESHA WAR

— . CHECKLIST :
- [ 1. | Case fitle XQ)\/G»&&S\ \Q)\IQ-._ﬁ\)\\ m\\ﬂ N . N
B Case is duly signed. - - A Yes-| No |
3: | Thelaw-under whlch the case is preferred has been e U Ygs,;,_ No - |
s mentioned, : R e 2 |
4. | Approved file cover is used ‘ - TYes [No I
{.5- | Affidavit is duly attested and appended. - ‘ | ¥es | No
©+} 6. |Case and annexure are property paged and numbered L¥es | No |
- || according to index. I
-7.| Copies of annexure are legible and attested If not, then _' - |Yes [No -
.- | better. copies duly attested have annexed. R 1
8. | Certified copies of all requisite documents have been filed. _¥es | No ,
, - 9. | Certificate specifying thatno case on sunllar grounds was Yes | No- |
*... .|| earlier submitted in this court filled. - e I
- |10.] case is within time. | L . Ives [No_
I~ 1% | The valuP forthepurpose of courtfee and ]unsdlcnon has | Yes | No’
{ | . | been mentionedin the relevant column. .~ 1
- / - 112.| Court fee in shape of stamp papers afﬁxed For wr1t Rs 500 [Yes [No -~
i L_ for other as required} . SN
"~ [13.] Power.of attorney is in proper form a R " |Yes | No
;1.14. | Memo of addressed filed. SRR IR Yes | No:
15. | List of books mentioned in the petition. - o L Yes | No_
16. | The requisite number of spare copies-attached { Wnte - ..1Yes [No-
| petition- 3 Civil appeal(SB-2) Civil Revision (SB-1, DB-2) . - ,
117. [ Case (Revision /appeal/petltlon etc) is ﬁlled ona prescrlbed Yes {No-'| -
| form." - — | ]
18.| Power of attorney is. attested hy jall authorlty (for ;all Yes |No L .
' prisoneronly) - - I e
: It Is certified that formahtles /documentatlons as requlred in column 2t018 . oy
above, have i been fuiﬁlled : A ' S ff '
- ~Name:- e
e T Feouwseazy VRO
Signature(§//(AD_/ ‘
Dated:-‘-g =G =213 o e
FOR OFFICE USE ONLY B .
Case - ‘

- Case recelved on

Complete inall respect Yes/No (f NO the grounds)

. Slgnature -
[Readel]

| . Dated: - .
CounterSJgned I -
(Deputy Regxstrar]

- i







| BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR o 'SG ANNED
- KPST
' ~ A peshawar o
Service Appeal No_’ m/ 2023
Jehandad KRan ......... e (Appellant)
VERSUS , o .
The Provincial Police Officer (PPO) and others.....(Respondents)
'INDEX
S.No Description of Documents Pages |
1. | Service Appeal | 1-7
2. | Affidavit 8
3. | Addresses of the parties 9 |
4. | Application for condonatlon of delay - | 9-Ato |-
with affidavit o 9-C
5. | Copy of dismissal order A 10
6. | Copy of judgment dated 15/03/2023 B 11-41
7. |Copies of departmental appeal and| C & D | 42-44
order dated 23/08/2023 3 :
- 8. |Copies of revision petition and| E &F | 45-46 |
rejection order dated 05/09/ 2023
9. | Wakalat Nama ' - 47

Dated: 25/09/2023

ek A

Through

Appellant—""

Kabir Ullah Khattak -

Cell No. 0300-5842247

&
Roeeda Khan

- Advocates High Court
Peshawar.




BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR.

Pt e p\;‘ T ; khwa

o - . . . . Sl wiew Tl
Service Appeal No. |§§/2023 Diary Ho. f—?—j
| Dm_ﬂé_oz-z.
 Jehandad Khan (Ex- Constable Belt No. 2127) S/o Irndad Khan N
R/o Suliman Khel, Badh Bair, Tehsil and District

Peshawar........oooveviiiiii ST . (Appel.lént)’
VERSUS
1. The Prov1nc1a1 Pohce Officer (PPO) Government of Khyber
Pakhtunkhwa. . :
2. Capital City Police Officer (CCPO), Pes.hawar.l _
3. Superintendent ~ of Police (SP) Headquarter,
’ Peshawa'r‘ ............ ST ........... ’ (Reepondents) -

APPEAL U/S 4 OF THE KHYBER

-PAKHTUNKHWA SERVICE TRIBUNAL ACT

1974, AGAINST IMPUGNED ORDER DATED |

16/11/2022 WHEREBY THE APPELLANT

Jlitcdto-7iay HAS BEEN REMOVED FROM SERVICE :

F&egm*ﬂ /}) AGAINST WHICH THE. APPELLANT FILED

DEPARTMENTAL APPEAL ON 28/04/2023

WHICH WAS REJECTED ON 23/08/2023

AGAINST THE SAID REJECTION ORDER

THE APPELLANT FILED . REVISION

PETITION WHICH WAS ALSO REJECTED ON:

05/09/2023 ON NO GOOD GROUNDS.




e d
PRAYER:

On acceptancé of this_ 'appeal, the impugned

e

'orders _ dated . -16/1 17"3022, .23/ 08/2023,

05/09/2023 passed by respondents may very

graciously be Set aside and the ap,_pellant mqyﬁndly

be reinstated in service along with all back benefits. o

Any other relief not specifically asked for may

also graciously be extended in favour of appellant.

~Res_bectfully Sheweth: .

That the appellant joined the service of th_é Police

Department as Constable in _the year 2007 he was
performing his duty with great zeal, zest and

devotion but unfortunately he was falsely involved

in criminal case F.LR No. 125, dated 12/12/2021;

~u/s 9D CNSA, 2019, Police Station Levy Post,

R

Disfcrict Malakand, he is arrested on the spot and

sent to judicial lockup.

That after the registration of F.I.R the appellant .

-.was dismissed from service on 16/11/ 20_22‘. (Qpr . |

of dismissal order is attached as annexure “A”).

That the appellant was convicted by the learned

Sessions .Judge/ Judge Special Court Malakand at




Batkhela dated 03/09/2022 whereby the appellant -

was convicted and sentenced for life imprisonment.

That the appellant felt aggrieved by said order

involved the jﬁfisdiction of Peshawar High Court

PR S

Mingora Bench by way of ﬁling'Cfiminal Appeal No. .~

' 243/2022 praying theréin that t'hel instant appeal

)

may please be allowed and the impugned judgment
‘may kindly be set aside and the appellant may Véi'y '
graciously be acquitted of the charges leveled

against him so as to need the ends of justice.

That the Hon’ble High Court Mingora Bench vide

judgment dated 15/03/2023 accepted the agpeal,‘__

conviction and sentence by the learned Trial Court/ . =

Judge Special Court vide judgment dated'

03/09/2022 was set aside and the appellant was

.

forthwith. (Copy of judgment dated 15/03/2023 is'

attached as annexure “B”).

' That after acquittal the appellant filed Departmental

Appeal/ Representation on 28/04 /2023 before the

respondent - No. 2 which was rejected on -

e

(o

acquitted from the charges leveled against him .



oo

23/08/2023. (Copies of departmental _aﬁpeal and

~ order dated 23/08/2023 is attached as "annexure"‘,":':;? o

‘ «C» & “D”).

7. That the appellant filed Revision Petition against the

 appellate order dated 23/08/2023 ,Whichn was

rejected on 05/09/ 2023. (Copies of revision petition

e

| -~ and rejection order dated 05/09/2023 are attached = -

as annexure “E” & “F”).

8. That feeling aggrieved the appellant prefers the

B R - —— :

instant Service Appeal before this Hon’ble Tfibunal,

inter-alia on the following grounds:

GROUNDS:

f

A That respondents have not treated the appellant in.

" accordance with law, rules and policy on the subjec._t‘k )

and acted in violation Article 4 of the Consﬁtution of
Islamic Republic of Pakistan, 1973m fchere’for_e, the

~ impugned orders are not sustainable in the eyé of

law.




H®

That no charge sheet and statement of allegationé '

has been served or communicated to the appellant

. e

in this respect the appellant relied upon a judgmenf |

reported on “2009 SCMR Page-615”.

That n-o regular of deRértméntal inquiry has been

et =

conducted by the reépondent department against
\\M

the appellant and no chance of personal hearing

‘has been provided to the appellant in this respect

the appellant relied upon the judgment reported on

. “D008 SCMR Page-1369”.

That no final Show Cause Notice hgg ‘_bmee_.n _issued'

e

and communicated. to the appellant by the :

respondents department before imposing the major -
penalty in this respect the appellant relief upon a

BRI

judgment reported on “2009 PLC (CS) 176”.

That when the conviction of appellant was set-aside

by the Hon’ble Peshawar High Court ‘Mingora -

Bench, thereafter, no ground exists to remain the |

s .

punishment awarded to_him by the respondent No.

3. It is well settled law that where the criminal - -

et | o

charges were not proved against the accused Civil

e st P




Servant before the Competent Court of jurisdiction

'—"-D‘..‘..,,

~and the civil servant was acqu1tted on these charges S R

e

then the Departmental Proceedmgs exactly based-

on the same e_hal_‘ge_s', would be wholly ir__relevan‘t'

and undusted. Reliance can be placed on judgment__ o
P S

of agalnst Supreme Court of Pakistan reported in ~,

N

- 2001- PLC (SC) -Page-316 (C1tat1on d)

w—

That the respondent department should waited for

the decision of the_criminal cases above which is a
M .

clear cut violation of CSR 194-A.

mirrir PR

That is a well settled maxim no one can be -

eondemned unhear_d because it is against' the
natural justice of law in this respect the appellant.
relied upon a judgment reported on “2008 SCMR

'Page: 678”.

That no opportunity of cross examination has been

provided to the appellant.

That any other ground not raised here may"
graciously be allowed to be raised at the time of full

arguments on the instant Service Appeal.




It is, therefore, most humbly prayed _that on

acceptance of this appeal, the impugned_ 'Ofder_s: L

‘dated 16/11/2022, 23/08/2023, 05/09/2023
passed by respondents may very graciously be set -
aside and the appellant may kindly be reinstated Ain“ o

~ service along with all back benefits.

Any other relief not specifically asked for may- -‘
also graciously be extended in favour of appé;llant.

P .
»”

: Apppgl/lja/n&f‘ﬂ{?/

Through

/

Dated: 25/09/2023 - Kabir Ullah Khattak

Roeeéda Khan

~ Advocates High Court,.
| Peshawar.’
- NOTE: B
As pér iriformétion furnished by my client, no such
like appeal for the same appellant, upon the same

subject matter has. earlier been filed, prior to the E

instant one, before this Hon’ble Tribunal.

Pz

ADVOCATE * -




| BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR "

~ Service Appeal No. /2023
Jehandad Khan .......... FOUUUS SRRSO e ‘....(Appellant)

_ | o VERSUS " 4
The ProvineialPolice Officer (PPO) and others ..... (Respondents)

AFFIDAVIT

I, Jehandad Khan (E;C—ConStable Belt No. 2127) S /o
Imdad Khan R/o Suliman Khel Badh Bair, Tehsﬂ and D1str10t
Peshawar, do hereby solemnly afflrm and declare, that all the'
~contents -of_ -accompanymg Servwe‘ Appeal are true and correct.
to the best of my khowledge'énd belief and nothing has beeh __ “
kept ‘concealed from this Hon’hle Tribunal. | R
Thotdl_

DEPONENT

2 6 SEP 2023
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o BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER

PAKHTUNKHWA PESHAWAR

 Service Appeal No. /2023

Jehandad Khan «......o.oocveeeeereeeeenen., e s (Appellant)

VERSUS - A
~ The Prov1nc1al Police Ofﬁcer (PPO) and others ..... (Re'spondents.)

ADDRESSES OF THE PARTIES

APPELLANT:

Jehandad Khan (Ex-Constable Belt No.'2127)' S/o Imdad Khan
R/o Suliman Khel, Badh Bair, Tehsil and District Peshawar.

RESPONDENTS:

1. The Provincial Police Ofﬁcer (PPO) Government of Khyber

Pakhtunkhwa

| 2. Cap1ta1 City Police Officer (CCPO) Peshawar

3. Superintendent of Police (SP) Headquarter, Peshawar

Dhe~_

Appellant

]

Through
Dated: 25/09/2023 Kabir Ullah Khattak

& _
Roeeda Khan
Advocates High Court
Peshawar.
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o ,BEFORE THE HON’BLE. SERVICE TRIBUNAL KHYBER

C.M. No. __ /2023

In

PAKHTUNKHWA PESHAWAR

‘Service Appeal No. /2023
Jehandad Khan ..........coooiiiiiiiii (Appellant)
o -~ VERSUS - o
" The Provincial Police Officer (PPO) and others.....(Respondents)

APPLICATION FOR CONDONATION
- OF DELAY. |

| Respectfully submitted:

hearing has yet been fixed.

That the above tiled 'SerViée- Appeal is being ﬁled_"' S

before -this Hon'ble Triblinal in which no date of

" That the appellant was acquitted by the Hon'ble :

Peshawar High Court Mingora Bench on

15/03/2023 and the appellant filed departmental

- appeal after aéquittal on;28 /04 /2023.

- That there are so many judgments of Superior

Courts that cases should be decided on merit rather

technicalities.




That if the any delay occurred in. ﬁhng of the 1nstant_ o

Serv1ce Appeal the same may klndly be condoned in :f_' S |

the 1nterest of ,Justlce.

. That this Hon’ble Tribunal has got ample powers to
condoned the delay “if any” in the ﬁll-ing, of the; o

instant Service Appeal.
It is, therefore humbly prayed that on;‘.?- .

‘ acceptlng th1s application, delay if any may klndly_'

be condoned in the larger interest of justice.

f’j hotl )

Appellant r

Through | //%

Dated: 25/09/2023 - K4bir Ullah Khattak _

,- &% |
" Ro Khan

Advocates High Court,
- Peshawar.




. BEFORE THE HON’BLE SERVICE TRIBUNAL KHYBER
- PAKHTUNKHWA, PESHAWAR.

C.M. No. /2023
| In

_ Service Appeal No. /2023

Jehandad Khan .................. ereereseiesesenesneo.(Appellant)
| - VERSUS
The Provincial Police Officer (PPO} and others..;;.(Re:spond‘en"gsv)
AFFIDAVIT

I, Jehandad Khan (Ex-Constable Belt No. 2127) S/o

~ ‘Imdad Khan R/o Suliman Khel, Badh Bair, Tehsil and District -

Peshawar, do hereby solemnly affirm and declére, that all the
- - contents of accompanying Application are true and correct to

~the best of my knowledge and belief a_'n;i'nothihg -he(s been :

kept concealed from this Hon’ble Tribunal.

Thet—

" DEPONENT




; : ‘ . S \'..

R

ORDER o

This ofﬁée, order relates to the disposal of formal departmental

- enquiry against Constable Jehandad No.2127. on. the aliegation that he

was arrested by Malakand Levies with illegal substance & FIR No.125
dated 11.12.2021 u/s ‘9(D)KPCNSA, 'Levy Post Thana was registered

- against him as reported by DC/Commandant Malakand Levies Malakand

1

- A975 with'imimeédiate ‘effect.

id
L

Ne 35y = 2-7/PA/SP/dated Peshawar the 1& 7 11 /2022,

vide letter No.9487/LC datéd 14.12,2021.

In this -regard, he was placed under suspensiori & issued - -
‘charge sheet & summary .of allegations. DSP Complaints & Enquiry -was
appointed as E.Q. He conducted the enquiry & - submitted his
report/findings . that the alleged official did not- attend the. enquiry
proceedings. The E.O .further recommended for taking ex-parte decision
against the - alleged official vide Enquiry Report No.46/PA dated
19.01.2022. - - o i . ' '

: _Upon the findings of E.O, he was issued firal show cause
notice and delivered to him through local Police: PS Badaber but he failed.
to submit reply of the said notice Or appear before this office as yet. -

. The Enquiry papers were again referred to E.O. for re-endguiry
into the matter. The Enquiry Officer conducted fe-enquiry &.submitted his
report/findings that the alleged offici} confessed- the offence during
interrogation. The EXO further recommer:.ded that the alleged official found
guilty of the charges leveled against him Jated .05.09.2022. ' ’

: o On receiving the findings of 1.0, the alleged official has been
called time ‘& again through Parwanas. The Moharrir Stakf (Police Lines)
has returned all parawans with reports t-at defaulter. official was called on -
Phone’ Ceil No0.0302-5582683 but he di- not attend his phone. lastiy he

was forwarded message so many times jor O.R but he failed as yet,

Keeping _in_ view the recymmendations of the E.O and

Circumstance  of the entire case, I thz undersigned, being competent .o

authority _do hereby -impose major. punishment against Constable -
Jehandad MNo.2127 and he Is:dis’in 'is‘s"e'dej‘fz_'om:service--u‘n'der Police Rlies-

i S 1/ N s .
' //77”’9 SUPERINTENDRNT OF POLICE

e HIFADQUA R, PESHAWAR

L : : E . '
Capy of above is forwarded fou 'm_formation & n/faction to:
1. The Capital City Police Officer, ’2shawar. ' -
2.  DSP/HQrs, Peshawar., - . :
3. PA to W/CCPO, Peshawar .
5. Pay Officer; = . . : o
6. (/OASI, CRC & ¥NMC atong-with. ¢& -nplete{ departmental fije:

Ty %
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$/ : BEFORETHE HON'BLE PESHAWAR HIGH COURT MINGORA BENG. B
-y DARULQAZA SWAT. e

i
' - o |5
[ s '

.....

| Cr.Atppea}No: 2}434”)/2022 o S ’X::(T;_;

]ehandad Khan S/0 Imdad Khan R/O Moha]lah Allah Dad Khel, Suhman
_ Khel Badhbair Peshawar.

Tl G e e

..... ‘ APPELLANT

The State through AAG oo RESPONE ENT

- APPEAL U/S 410_Cr.P.C R/W SECTION 24 OF KP- CNSA,
2019 AGAINST THE_ORDER/JUDGMENT OF_SESSIONS

IUDGE/ZILLA QAZI |SC MALAKAND AT BATKHELA VIDE
ORDER DATED: 03.09.2022, WHEREBY THE APPFLLA]:\IT»

CNSA-2019 FOR LIFE_ALONG WITH FINE OF RS. FIVE LACS
i {500,000/-) OR IN_DEFAULT OF PAYMENT OF FINE TO
~ UNDER GO FURTHER SIX MONTH S.J, AND U/S 171 , RjW
SECTION 34 PPC_CONVICTED. AND SENTENCED _FOR SIX
- MONTHS 'S1 AND U/S 420 R/W_SECTION 34 ppc
| CONVICTED AND SENTENCED FOR 5 YEARS RJ WITH FINE
© OF RUPEES 50000/-, AND U/S 468 R/W SECTION 34 PPC
CONVICTED AND SENTENCED FOR 5 YEARS R WITH FINE
. 30F RUPEES 50000/- AND U/S 471 R/W_SECTION 34 PPC
CONVICTED AND SENTENCED FOR % YEARS R1 WITH FINE
OF RUPEES £009/- 1y DEFAULT OF PAYMENT OF FINE 70
.AUNDER*GO FURTHER SIX MONTH S.1 1} EACH BENEFIT OF

SECTION 382-B_CR.P.C_HAS ALSO GRANTED T0 THE
APPELLANT | |

i FILED TODAY

TS A 4 T S TSI IR

06'5EP 22

s (ﬁditiona\ Registrar

AN AN A e

e [ETTPEN




JUDGMENT SHEET - [*{ {

PESHAWAR HIGH.COURT _{&(% %

o S MINGORA BENCH ~~~ \El.i%
o : : . (Judlaal Department)y = S0

"\~ CrANo. 243-M/’022
Jehandad Khan son of . Imdad Khan

. o (Appellant)
L . : . : Versus

The State through A.4.G. R : '
a ’ . (Respondent)

Present: - M/S Kamran Ahmed and Noor Alam Khan
TN ot E Advocates, for the appellant.

b . S Hafiz Ashfag Ahmad, Astt: A.G for the-State.

"~ ‘ . : ) . &. . . . .

Ty, S " Cr.ANe:250-M/2022 .
- N " Farhan Khan son of Sher Jan

" (4ppéllant;
Versus + . _
The State through A.A4.G.
A ) ' o " (Respondent)

Present: M. Smd Hakim, Advocate, for the appellant.

Haf 2 Ash faq Ahmad. Asit: A.G. Sor the .Slate

" Date of heaung 15.03.2023’

JUDGMENT

MUHAMMAD IJAZ KHAN, J.- Appellants

namely Jchaudad Khan and Férha'n.Kﬁan have

callcd in quc.stlon the 01det/Judgmem pdSde‘

by the I(,arncd Scsswm Judge/Judgc Speual
“Court Malakand at Batkhela dated 03,00:2022,

NV : .o -

-O\ \}ide'which the: appellants were convicted and

sc,ntc;nc'cd.as follows;‘ _ S U ,,/"
. - . "{?) s/r

: . . . . . K [V 48
: . . . T . . ’ ?\-'*’h t //
X . , N Rt

- NAWAG " 0.8) Hon'blo Mr. Justice Muhammniad Nacen Aawar
\ . N Hon'ble Mr. Justice Muhammad Vjaz Khan  ~

a———




" U/S 9 (d) R/W section 17 CNSA to. life
imprisonment - along  with  fine of
' Rs. 500,000/~ (five hundred ‘thousand)
_ eaclhi, or in default-of the payment of fi ne
- they shall further undergo six months .
simple imprisonment ) ‘

' U/S 171 R/W ‘section 34 PPC to six -
monrhs simple tmprlsonment :

uss 420 R/W sectmn 34 PPC to five jwars
rigorous imprisonment along with fine of
Rs.50,000/- (fi f fy tlumsand)

/s 468 RW. .seclwn 34 PPC to fi f ve years :
rigorous imprisonment along with fine of
Rs. 50,000/ (fifty thousand)

U/S 471 R/W section 34 PPC lo two years e
rigorous imprisonment along with fine of . -
Rs. 5,000/~ each in default whereof they

shall undergo six month simple lmprlsonment"
in each.

All ‘the -sentences- awarded to both il:e:_
appellanis were ordered to concurrently.

. Both the h))péll(u:f& were also extended the
enef’ t of section 382-B Cr. P C. )

2. lhc appetlanls faccd trial” in a

-

i cummal case’ ICngtCled agamst them vide case

. FIR No 125 datcd 12 12 2021 undcr scction 9

. (d) of The Conlrol of Narcohc Substances Act, -

72019 R/W sectlons ‘171/420/468/47-11 Ppc at

‘ ievy post (¥ azli Subhan Shahecd) Thana Dlsmcl '

-Malakand As pc1 contents of the IlR h

: /\/ comp]gmant n’ame]y Ubaid‘ K.han -along with

other-police ‘Nafri’ during réuli_ne patrolling of

“the arca, found a motorcar parked on the

roadside  with green official - number - plate - ;

~bearing No.AA1018 -P'es!lawaljj On quef}{, the

NAWAR {D.8) . Hon'ble Mr. Justice Muhaminad Nacem Anwar '
. Hon'hie Mr. Justice Muhammad IJaz Khan




' persoh-scated on the driving seat disclosed his

A' Later on duriﬁg the course of ’investigation.the -:

p1 osccuuon was mvned to produce 1ts ev1dcncc

' .who accordingly exammed as many as ﬁve (US)

.‘_3,,:"

name as Jehandad Khan and during search of )

the motorcar, the police recovered a plastic sack

(Lw’e) bearing label "o S "CHAND hé.ving |

18 packets of Chars iotal welghmg 11 340
._ grams, lymg in lhc trunk (é-'-\) of the saxd

' motorcar. Accused was arrested on 1he spot, -

bt d

. samples were scparated for the purpese of F.S.L

and afl the incriminating'afticles were taken into -

possession and sealed in the respective parcels.

- The motorcar was also taken in possession. '

g -
-

appcllant namely F arhan Khan was also arrayed
as an accused in the mstant case, hence the zbzd

FIR was registered -agaiust the appellants at

police station concerned.

3. ; . The accused were ‘summoned bfy'

-
the lcau ned trial Court and cha1ge Was framcd

" against them on 15 02 2022 to wl-uch they

Aplcadcd not gu;lty and claimcd tnal "lhc .

-
) _,wﬂncsscs in support of its case. Thereaﬁer Y £y
‘ : . &”"'i"kc Lo
B +
) - ‘?’x‘.:-’;ﬂziz‘;"l:';i\’ o
NAWAD (D) Howbie Mr. Justice Muhammad Naeem Anwar - ey

Hon hle Mr, Justlce Muhammad [jaz Khan




" statéments of accused were recorded -under

‘section 342 CrP.C. On.conclusion. of the

’ conthcd and . qemenccd vxdc the 1mpugned

ordr.r/Judgmcm datcd 03. 09 2022 of the Court )

‘Malakand at Batkhela,— ‘as stated hereinabove..

pro'ceedings: in trial, the accused/a:ppéllants were

- of learmd Sessxons Judgc/Judge Spec1al (,ourt"' '

The appellahts have now ‘challer-lgec-l the

~ aforesaid judgmcnt by filing the instant criminal

© of 2022 bLfOI‘C this Court

4. N o Ar;,umcnts of lcamed counsel for

- Considerable detail and the record . perused
‘with their able assistance..

5. It is the case of prosecution as

(\/(7 ‘Murasila’ Ex PW-5/2 that on _the,rélévéht date

. and time of occurrence he along with other

policc personnel were busy in routine Ghast of

the area when they found 2 motorcar standing

aside on the road and in which the appellant
] ‘namely Jehandad Khan was sitting ‘on the

. NAWAB  (D.8) . Hon'bie Mr. Justice Muhammad Nacem Anwar ©

Hot’ble #r. Justice Muhammad ljaz Khan . - =

Thani

i .'appeals b;c'aring'No. 243-M of 2022 and 259-M _
‘the appellants as well as _learned Astt:-A.G.

i appearing on behalf of the State were heard in

' rcpb'ﬁ'ed-'by‘ PW-5 némcly Ubaid I{han through. -

3L

"mo‘

x«w




driving seat and as such on search of the said”
motorcar, a white/red-colour polythene bag with - .

‘thef writing of "QQJBJ%/ " CHA ND was found in |

the- trunk of the said motorcar and on search of

the same 18 paékcts ‘of Chars eaéh‘weighiﬁg |

630 grams total 11 340 grams were recovered

s ahd oilt of each ‘packet 10/10 ‘grams w.c-':re'-

. separatcd for the chemxcal analys,ls of F.S.L and.

~ 18 samplcs wcre scaled in parcels Nol to 18

N whereas the remaining stuff w'as.seaicd _1_n parcel:

No. -~19 and the oihcr fnatérials Le. two number

piates and othcr belongmgs of the appe]lant
were scaled .in parcels No 20 & 21 WIth
monogram of “U.N” Subsequemly, the ¢o-
appellant namely .Farhan Khan was  also
nominated as an accused in the instant case

6. - It ‘may be noled that ‘in criminal

cases. in order to brmg, home charge agamst an’

(\}'/'hcouscd pcmon the prosecullon is bound - to

e
prove their ¢ case beyond, any shadow of doubt

-\Jg - and as such in the -nalconcs cases too in ordex

to bring conviction or to maintam conviction

they are bound to prove the safe custody of the

NAWAR (D.B) Hon'tle Mr. Justice Muliammad Naeem Anwar
Hon'ble M. Justice Muhammad fjaz Khan




parcels cont'ain'ing samples and the contraband -

and in the process they have to prove that the A

parccls were safely transmitted from the spot to
‘ ‘_‘thc'policc' station, and that they 1'c’:mai.nc_dA safe

“and secure-in the police station and the samples

. " WEIC _lr-an_smiﬂ’cd fr_ém the police Statior) to fhg
.FSI', 'aﬁd vice;xie/'sa, hé\;VéVér,.i;] ‘th:e' "prcsc.nt
caée 11 is PW;S namely Ubald Khan who is the
'semng officer and as pcr'thc contents of the
' Mwawla éftex the rccovery of the allcgcd ,
_ c'omr‘abahd' and sep'aragion. :101; the sampl_es/ :

_' .pvarcc']s_ and arrcslr.of 1hc 'ac‘CU-Séd, le .onl)-r‘ sént

the _ 'Mwﬁs'ila’ o' the p.oliccA ‘sta{iqﬁ tﬁl}éUgh’

constable namely "‘NAoorb.Réhma.n. -;ind the

;

.p:‘cparc‘d-'on the spot. The seizing ofﬁécr.hot

only remained mum in the .'Mumsila' regarding

the scndmg of samplcs to lhc pollcc stataon but»

' too hc has not uttcrcd a -smgle word tha{' m«facl
it was hc who blought the parcels ﬁom the spot -
and dcp051ted the same m ‘the Mali Khana

, the‘rcforc, on the ai/a‘ilablc ' record, -the

NAWAG (D 8) Hon'hle Mr. Justice Muhammad Nacem Anwar,
Hon'ble Mr. Jusﬂro Muhammad ljaz Khan

- ‘Mursila’ is completely silent that as to what

' hféppénc;d to all the pé‘fccis which were a.llege‘dliy_' .

’\;L7whcn he appearcd in the Court as PW-5 there




proéecoﬁ'on has not been able to.'establish that as,
to \?;Jho has brought the .péree}s of the samples.
R o o ‘- - | . as well':'ls'lhe co.n"tmbahd frorﬁ;lhe spot to police
| station. ]n' the statement o.f the rec‘ovefy witness
L o | namely ‘Abu_ Zar Ghiéffar Muhafir, who
| | appeared in Courl as PW- 2, he too has not
' ‘ | . w'uueu,d a single word that as to who took the
_oarcelsléamples contaioing contrabarid from-the
spof to thei police ‘s'l’a'ti_o_n, therefore, 'iq view o.f
;‘.uch lacuna in the cese, the prosecution has not
been able to"prove (hat as to who brought the
samplc from the spot to the po llce staﬁon:
7. “It .is also relevant“to menﬁon here
g B , - that thoug,h ‘as per the ‘Mursila’ report lhe‘
' | ‘ allcgcd recovery has becn made on-11.12. 2021 R
at 10:30'p.m., h0wever_, the. extracts of register SR |
No. 19 which Q_cre exoioited as Ex.PW-Z/l‘
doee not show that as to v;lhen_ thesc'v pércels

were deo(}sil’ed in the Mall Khana. The fecord .

further. sho.\’fvS that aie per the extraqts of 'register
No. 1.9 the case property .was taken by .t‘he
'seizing' . ofﬁce;wcum.-l nvesti_g.ating' Officer .
namvcly Ubaid :Khan on " 1'4.]2.20241' _fo;'ﬁlc

purpose of producing the same in the Court, 5#* L
. i *5\

4 i"‘ -~ .

, . . e

NAWAS  (D.8) Hon'ble Mr. Justice Muh N Anwar zz“

Hon'ble Mr. Justice Muhammad ljaz Khan o
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howevcr; 1jhe ;eéord‘ v&o’uid show that the present
aﬁpc!lar;t was -produced befo're the local -
: Magis&ate on 1222021 ° and then on
l4.]2.2921, how‘cvcr,' the ‘o.rdc~r sheets o'f. the
' I;)cal Magistratc 'wéuld_show t'l;}at" on n.one of
daie,; the case ,plzopet"ty was produced béf’ore,
hi?n, 1hcrc~iforc, lhé aforcsgic_i éntry in the register
No. 19 goes:a long way fo do.ubt‘th.e safe
custody of the qontrabénd inside the “police
station, allegedly recovered from fhe éppcllan@. '
In view of thc above the prosecution has not
_ been able to cslab'li§H the safe trar;smivssion of "
- the samples/ parcels from lhc.qut to the police
'ste_ztion and within .,lhe:PoIice Sl'at-ion. |
8.'. ' . The rcc,ord also shows that aﬂe'l--
the allegcd recovery of the comraband the.‘
.DCpl.-l(}'- Comn;issior_)‘c;' Malakar;d has hcld a
-press conference é\nd the pictures of the same’

\X(Gu'f: uploaded on the official website of the D.C

(/.and the aforesaid picturc and the extracts from ',

“

hc website were confrorited to ‘PW-Z'hamely
Abdy Zar Ghaffar which were exhibited as

EXPW-2/X-1 10 ExPW-2/X-3, the afordsaid
‘ ' o " . -. ' - /
exhibits. manifestly shows that in-fact a press ‘

ﬁ\?

Py - NAWAD (0.B)  Hon'bic Mr. Justics Muh dn Anwa pe “r : :
e .- Hom'dbie Mr. Justice Muhammad Ijaz Khan i
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conference has ‘been held by the Deputy -

Commissioner along with the levy officials

including the seiiibg'ofﬁcér, however, the foot -

notes on the af01csa1d cxh1b1ts prcscnt a tolally

du“[‘olcnt story by slalmg, lhercm 1hat -on lhc -

‘ prgvious nights the In-charge' namely Noor-ul-

" - Hussain whi]e'acting on. the information - of

g

. NAWAR (D 8} Hon'bic Mr Justice Muhammad Naeem Anwar

D.S.P Malakand has _found'the. motorcar on the "

fpadside and from where the contraband hé;
been 1‘9covércd.,_‘]‘hcsé cxhibits further s_ho.w that
the _casé préper}y is l'ying on the table and the
]_n-charéc namely .Noor-u]{l-lu.ssain ére‘_.beih.g-
awarding two honorary ‘badges. 'It 'n;.erits to

mention here that ihe aforesaid movement of_ the

case property all éround to different offices éast'

.a serious doubt on thc safc custody of the same

which also ﬁnd suppont From the facl that it was-

@aileged]y 1ccovcred on 1. l2 ”02] at- 10:30 p m.

/and as pcr the enlncs in reg,lslcr No 19 the same

“has been deposited in the Mall Kham‘i but with -

'no date mentioned therein, which non-
mentioning  of - the date becomes .more

‘significance in Vicw of the above holding of a

_ Hon'ble Mr. Justice Muhammad ljaz Khan

B} N Y
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®- - press conference and - producing the case .

. property 1o the print and electronic media.

9. T As discuSsed.hcreinabove that in

recovery of the.contraband, .takir'l'g-of samples

TR -+ _from it, sending of parcels from spot to police . -
A» s‘iat;ion,':inside the police ‘Statio’n and frbrn the
pollce siauon to thc I*SL and then from thc E

ISL 0 lhe pollce station_ dnd durmg th1<:

'proces-s its sajI‘c custody has to be established,

o B R otherwise.benefit-of any break in the chain has . -

1the p'rese‘t_lt;case prdsﬁe‘cufioﬁ‘ﬁas not been able

10 prove lhe -same m a requ1rcd manner as |
h]ghllg,hted in lhe prceedmg) Paras therefme ‘
‘the appe,l]ants arc entitled for _its beneﬁts; In

; R 3 B 1hc casc of “Jnved Iqlml v/s The. State” |

a establish edeh and every stcp from the stage of

' rccovery, making:of ‘sample parcels, safe

-

" NAWAB (DB} Hom'blo Mr. Justice Muhammad Nacem Anwar o
: . Hon'ble Mr. Justlce Muhammad Ijaz Khan P

i N C o7 parcotic cases the proseciition has to prove the

to be given to an accused person, however, in

@repoﬂed as 2023 SCMR 139 it was held by the N

-Xpex Court that it is duly of the prosccuuon Lo f

custody of sample parcels and iransmission of

 the sample- parcels  to  the  concerncd -




-labora'tory.‘ Such chéir'x has io be 'establish‘éd

by lhc plosccutlon and if any lmk Is missing in -

,such hkc oIl“cncce the beneﬁt must be

cxlcndcd to thc accuaed Sumlally, in the case

of “Muhammad Sohaib & anotlzer v/s The

State” reported as 2022 SCMR 1006, the

Hon’ble Apex Court has held that .alt‘ho'ugh

'Jahang,n Khan IIC (PW—]) clalrned 1hdt'

~ Moharrar Investigation for safe-'oiisto_dy for

-compldmdnl had hdndcd over the samplc

- parcels o him which he further handed over to

sonding them to Forensic Science Laboratory,'

- who accondmg to Jahcmglr Khan H.C. (PW-1)

‘Pc‘;hawclr The: sa;d Moharrar Investxgatlon,

,kcpt thc samplc parccls in safe custody was -

never produced by the prosecution. So the

-

_ sai‘cly of sample parcels was not established ,

by tyhe, prosecution.. Ajmal Khan, Coolstable,-

q/concemed Laboratory was also not produced o

- whdfllegediy took the'sample parcels to the -

In that- cvemuahty, ploseculmn falied o

establish safe 'custody and safe transmission of -

the sample parcels to the concerned quarter -

NAWAR (0. B) Hon'ble Mr. Jushce Muhammad Naecm Anwar ‘.
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e W . add the p‘r_osc&uti‘oﬁ~ could not- give any -

S -+ plausible explanation for not producing said

‘ ~ important witnesses. The said defect in the

“prosecution case goes into. the root of the case
.o | cré'aling serious doubt regarding thé‘narco{icé' :
dnd its 1ccovery leew1se, in 1hc case of '

“Ivhaq v/s The State” reported as 2022

- o | S ' -‘ ) SCMR 1422, the I—Ionfb]é' 'Supreme Court 'haS‘

N held that the fost ilﬁportant thiﬁg we obsc,rvc .
i‘s- i’H‘at ncithcf .th(::. safc cUsto-dy.“n'or' the safe
tmnsmlssloﬁ of lhé scalcd sample parccls‘ to "

'the L’oncemed laboratory Was estabhéhed by

. ’th-c prosr-:qut‘ion becatise n'either ﬂqc Molﬁ’arrar' )
nojr the Constable Coﬁc.ci'nc;d ('17(3?‘3‘71446') wh‘o .

.“*depc')‘siu-:d tﬁe sdid paricclvs‘ in thc, cgﬁcgfned .

ng(_):ratorsl \'\_/2'18. ‘prondu-ccd.. o is- 'als'o j'a'

- cia‘CUInsta'héc that vrecovery 'w-as :efféetcd on
17. 07 2010 whercas the sample parcc]s were

,ic;elvcd in the sald laboralory on 20.07. 2010. : “

Q\aﬁd prosu',ution i silent as to whcre rcmdméd;
these 'sample-; v;‘aarp-ejl's -during‘ thi; p'(':riod,
m-car‘xing thereby £h’ai the clement of lampering.

. with is quite apparent in this case In the case’

NAWAB (D.B)  Hon'ble Mr. Justice Muhammad Nagem Anwar
B .- Hon'ble Mr. Justice Muhammad Ijaz Khan ~




@ . L o o of “Abdul Ghafoor W/ The .Stare & another”

“ reported as 2022 SCMR 819, t'h-c:'fll-éﬁf‘bl.c.
- e . ~.},2\}')c‘x‘C0urt Bag:obsctvea lthe'lt heino'uéness of
-lhc ohaxg,(, and. hugc quantrt& of thc allcg,ed - -~
'conlnaband .nolwuhstandmg, the piosecuuon
wés under a .bounden rcspo;sibiiity_to dt‘jve."
~ho'1.1l16_ .thc.‘cl"nargc by “ial'oving cach l'im/b of ips

o ' T T ‘ca.sc that essentially inc!udcd:product_ion of : -

the witnéss, ta_s'.kcd"wivth the rcsp‘onéibil‘i‘ty:o‘f :
li‘éln_Slﬂi&if)g the sagnpks 16 the .'ofﬁcc _(;f g
'(,hemlcal Examiner. Ia:]u:é [; d;c\;asté.tilngly .
appallmg, with umedeemabie consequences a
~ that cés_t away thé en'tlre cas-e. Reliance couldf' A.

also be madc on the followmgjudg,ments-‘ | o S \f:

(D 3 “Abdul Ghafoor _v/s The State & —
another” repor lcd as 2022 SCMR 819. ' -

- o o - - (2) “Zafar I(h(m v/s The State” rcpontcd as
S . 2()22 SCMR 864 o

v

- (3) “Dilawar Al A The State” 1cp01tcd as
" 2022 SCMR 1066,

17 4) “Subhan Ullah v/s The State” rcportcd as

O\/ 2022 SCMR 1052
10, ~  The xjccopd also shows that ncither

in'the ‘Murasila’ nor in the ICCOVEry memo nor

-

NAWAB (D B} Hou'ble r'lr Justice Muhamm1d Naeem Anwar Pr X
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in the aﬁplicatiqn'addressedA to the F:S.L,' thé_

factum that three number of ~:n-10nograms of o

“UN" were  affixed on the samples. are

Amc,n_ti,oﬁed, ho.wcvc‘r,., m ‘A"tllie ‘ épplicﬁtio’n
s éddrcssed to thé I‘%I Ex. ‘PW-S/ l,Ao:n!y bgars .
‘;ti’xé ent;y -o'f"l/ll mo'riogralﬁ of ‘-‘U.N” areS
‘ (.)M‘;J)“’ Jé-‘ RPVCRTS d;-,{‘/hﬁ‘a‘,, but' 'whén thc saﬁle
was recuvcd by the F.S.L éut-hql.ti‘ties, fhé)} wcr:e_

carrying 3/3 monograms, which éspect. of the

v

: éasc_ :to_g 'casﬁ a serio_usj' doubl' -“6vér the
-authenticity 'o__f 1hc F .’SL’ .'re};ort. Under ‘t}ic‘ R}llcs
and as -per the ju&gmg{qt of jApex Couﬁ m order :
: iQ e_hsu're 'l:he presence of ythc s_'ci'/._:mg ofﬁgzpr on.
;1he .spbt anvd;_to .‘cn-su're- the A'jfailrlnéss baln-d -
i;npa;tig:ity it hag bef_;-l_; bheld that the ssgi?‘,ing |
| officer ghoul_d in.scribe,thc 'abb'rc;'iatic_)‘n_df’ _l_ﬁs ‘

own name and failure to do so the benefit of the -

same has to be exiended to the accused. Such

flaw was f?ﬁnd “fatal bv lﬁc Hon’ble Apex

A-Cpurt in the casc “ Khtar I(']balvi vs The State”

NAVVAB (D.B) Howble Mr: Justice Muhammad Nacém Anwar -
- © Hon'ble Mr. Justice Muhammad ljaz Khan, - s
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reported as 2015 SCMR 291 by observing that
the most important ‘Tactor in that connection,

which compounded all those doubts and raised

.

“a big question mark. upon the ve/racity of the

]jrosecution's case apainst ‘the appellant, was

that after allegedly recovering the contraband

substance ‘from the'bo‘ot of the motorcar driven

- by the appellant the parcé]s of.the recovered

.

substance were ~sealed with a monogranri -
reading as SJ and it had been disclosed by Mati-

u;:Rehman (P.W.2) before ‘the ‘learned trial

~
-

~ .

- Court that the said monogram béldrigcd 16 one
Sameen Jan Inspector who was not even posted

at the relevant Police Station at the time of the

-

alleged’ recovery from the appeliant and as a .

mati‘cr of fact at the said time the said Inspector -

advance any explanation whatsoever as to why

the recovery officer namely Assistant Director

v

Hon'bic Mr. Justlcc‘Muhammad ijaz Khan s
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- scals of the parccls prepared by him and as 0

-16-

Rehmat had not put his own monogram on the

-

. why he had used thc monogram of some other

officer who was not even posted at the relevant

Police Station at the relevant time. Similarly, |

this Court in the casc of “Usman Shal v/s The

State” reported -as 2022 YLR- 8§21 has aiso

reitcrated the same stance by holding that the

scizing officer while appcearing before the Court

. as, P.W-Z,.' dcﬁOScd in his Court's statement ihé{ '

after recovery of contraband, he separated

samples for-I'SL, purpose and scaled in parcels -,

Nos.t to 8-and remaining stuff in parcel No.9
with' a  monogram "of "“MK" which, hc

categorically _admitted ~ that same i§' not

" pertained to his name and in-fact the same

stands for Mukhtiar Khan, S.I ., who wa§' stated

to be present with the complainant. ‘The alleged

recovery-scems 1o be doubtful, rather hints at

something 1o bc planted by cofnplainar;t,

NAWAD '{D.8)  Hon'blo Mr. Justice Muhammad Naoem Anwar
Hen'ble Mr. Justice Muhammad {Jnx Khan ..
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because said Mgkhtign{ Khan S1 ‘;vas, never c{ited-
" as a wil‘ne.ss‘, dufri.ng _procécding§ ip the instant "
casc. 'I‘h_ié Qitnes;s, after few r-r'iorﬁenté,iin his *
cx‘oss+e}<arhi’nﬁtioﬁ ‘contradicted'. Irus _own
L o -'stait'ch}eﬁt by ‘dlepos'ing that-‘f'Mukhtiar Khan S.L
was present ~in' the P.S. at Lhat vgt;y time. The
T | MK - monogram was lyir:g with me .-in the
oﬂicial‘\'zan»“". Bel tﬁat ;as il m_.ay,-t:he Seizing
_ L Ofﬁcér":pqrsuant tlo» spy, inf'orlﬁati:gn, ~sl.1ou.ld
. . have been required to have his own 1ﬁonog1;am
. B ' o ' ~_'wil‘hjﬂm lclters "Rk" .in his pos"se'ss.ion_ to have
gtre'ngthened ,;iqd suBstantiated hifs- yersion’a but .
- - | }19;1i§r1jp§cd the épisédg ina caSL.la;l.mann_cr."
‘ll.‘. | .' Thé fecéi'd'aiso'éﬁows that in t]‘uzis". )
. SR N c'ésé it was PW-5>n_a}mely Ubaicf Khaﬁ, the -

seizing . officer “who got the information

3

regardiﬁg the motorcar and - it was he who

Y/ “supervised the whole pfocc_cdiﬁg;; of the alleged

recovery ol contraband, however, - the
BN\ S

‘Murasila” would show that he acted in. dual

& % ~ : '
o Y anacity i lainant of the instant cace
g 3 - capactly 1.¢. as complainant of the instant case .

NAWAD - (D.B)  Hon'ble Mr. Justice Muhammad Naeem Anwar
Hon'ble Mr. Justice Muhammad ljaz Khan




-

0\

S 18-

as well as an livestigating Officer. It has been

an admilted part of thc'eyidencé that he has

never  been . authorized by . the " competent-

éuihority to investigate the instant case and thus

“he after the preliminary proceedings of the
 recovery of the‘ cbhtrabahd separalcd and -

prcpdrcd thc samp!es on 1he spot also

plocccdcd to prcpaxe 1he site plan draﬂcd the

| '-appllcallon lor th(, puxpoqc of F. S.L and
produqed accused bef‘ore the Court, 1akin_g casc

_ property . from’ 1hc Mall Kh&na, and not

prodté‘cin.g‘ the same beforc the '-COUrt as

discussed _.above, - therefore, ‘his. this™ ..

self-assigning .invéstigation' g(_)es'a long way to -

delcat the very spirit of a fair and honest

 investigation. Under the law a complainant and -

an accused person afe considered to be two .

opponcms/rivals ~and "as 'Such " they ' are

/(7 contcstmg panle'; suppomng lhur lespectlvc

Y

/plcas whus,as th(, 1ole of an. Invcstlgatmg, E

Oﬁ" icer  is  to unearth the truth An-

Knvesu g,ailng, Ofﬁcel cannot be cxpected to bc

_a party in the case and ‘tha't'is what the relevant

law on g‘dbj_e'ct speaks. Rule No-.~25'.2'1(3)' of

q.‘

NAWAB. (0.B) Hoir'hte Mr Justice Muhammard Naeom Auwar

Hoble Mr. Justice' Muhammad Yjaz-Khan . et




The Police Rules, 1934 as well as Atticle 18
~of The Police Order, 2002 being relevant for - -
S  the present coniroversy . the same are

, rep-roduce‘d below;-

*+

125.2(3) - - Within the limits of his charge he
. Is_the chief investigating officer, and as such
he shall conduct all investications in persons,
S0 far as _ circumstances permit. His
responsibility in this matler must be
carefully maintained. Should it be necessary,
owing to the absence of the sub-inspector or.
_ ) any other cause, for a subordinate lo -
. S - undertake an investigation, the sub-inspeclor
- ‘ shall salisfy himself by perusing the case
diary and  questioning the investigating
officer that the investigation has been Jully
and properly conducted, shall remedy what is
* defective, and take over the investigation as
soon as he is free to do S0, excepl in a case
originally investigated by an assistant sub-

A : inspector where fre will be guided by rule.
Article 18, Separation  of investigation
Sfunction.- : '
o o , (1) There shall be separation of investigation
B \’!\J R ) . . Y SRS
N Srom other fimctions of the Police. .
: (2) Subject - {0 clause - (3), the District
RS nvesligation Branch shall investigate, under
B the supervision _of the ilead - of Districi .
' EREN ", . ! _ lnv_esiigulion Branuch, all cases registered in the .
. : - " District.

(3) The. Provincial Police Officer may notify

the offences which shall be investigated by the

investigation officer in the police station under .
the supervision of the officer-in-charge of the o p
police station and if an offence in a case is '

required to be investigated. by the District

Investigation Branch then the entire case shall

be investigated by - the District - Investigation

Branch, - T

4 Lhe District Investigation Branch, other

than in the Capilal City District or g City

District, shall be headed by a police officer not

below the rank of a Superintendent of Police

and shall consist of such other police. officers as

the Provincial Police Officer may determine,

-

The aforesaid rulc unlnistakabiy

- requires an Investigating Officer to di p-out the

NAWAD (D.B}  Hon'ble Mr. Justice Muhammad Nacem Anwar
. . Hon'tle Mr. Justice Muhammad tjaz Khan-
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truth "and actual facts of the case and he

e

should not be guilty of a partisan approach; Ini
view of the above legal aspect of the case if
applied -tothe case of the appellants, it is

established that the cormplainant by acting as

an Investigating Officer could not be expected

fairness and transparency especially when the:

appellants in their statements. recorded under
section 342 - Cr.P.C have alleged a specific
plea of malafide involvement by the local levy
officials. Tt istalso relevani (o mention here
that in the recent past the: trend of acting by
the complainant as an Investigating Officer in
narcolics cases have been, deprecated by this
Court as well as byvauous Courts: of the
counlly dnd i has bccn qcuously observed
Lhat a- (omplamanl could not bc an

Invcsug,dtmg, ()fﬁcm as such practlce gocs a,

long way 1o dcfcat the objcct,of a fair, honest

Hon'ble Mr. Justice Muhmnmad ljax Khan
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" appropriaté ~ that  the . person who |

291 -

and, transparent investigation.. In the case of

_"‘S'i.'atc{ through Advocate Genéral, Sindh v/s

Bashir_and others” reported s PLD 1997 .

vSuprgln‘w" Court 408 it was held by the Apex )

H

~: important witness for the defence also and in .

- ‘case the head of the police party also becomes

the Tnvestigating Officer, he may n_dt be able

-

. to -discharge his duties as- required of him

- under thc.l’olicg Rules. In the case of “Fizhad .

vs The State""'rcported as 2022 P-Cr.LJ 279

it was .heilld th'c ‘Sind}‘y High C_ourt fihat ‘it~ 1s
- also pertiﬁ(;nt to mention .heryé that mthls case |
.k':bmp]ﬂai‘riéni_/ ‘iIP Mphgmméd Khan 'hgd ot o
ovniy» 'lod'ge:d. "-FfR- ‘bijt“.al;so,"; é;)pc.luct:éd,-. - |
%;nv'es'ti ggtiOh’..Q'{; the cgsé hiiﬁéclf as'\%}gll" és hc
/ﬁiln‘sel'l‘f.lo'dl“( ihe..caée"}j‘ropcrt‘y’l ‘fo.r__ Cﬁ}emi#:al B

- Examination. In our’ view ‘it .is/was not ‘o

-

o B ’ . ) mach “
NAWAB . (B.B) Hon'ble Mr. Justice Muhammad Nacem Anwa e
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complainant of a case could investigate the

same case. and took the narcotic -item for

report becausé in order to keep all faimess of
thing the rule “of . propricty - demands thal it’
must  be inv’éstigatcd' by an independent

officcr but not by the com‘f)]ainar;t himself. In

the case of “Zeenat Ali .v/s The Slaie”.'

reported as 2021 P Cr. LJ 1294 it-was held by

the Islamabad High. Court that in the present

" case the complainant had himself conducted

the investigation of the case, however, the

person who .was complainant. of the casc in

Qrd(j,r to keep all f_éirness of thing cbﬁld not

investioate the .same tase, which must be -

. investigated by an indcp‘cndqﬁt officer but not
q/db; the “complainant himself. Investigation™ by
e | ' '

complainant whilc functioning as Investigating
Officer is a biascd investigation. -

12.° [t is also relévant to mention here

. .

that it is the casc of prosecution. that a'motorcar

NAWAD {D.B) 1ton'bic Mr. Juslice A i1ad N Anwar

" Hot'ble Mr. Justice Muhammad {ax K‘t':,an
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was found parked on the roadside and on search

RN o S ‘of the trunk of thé said motorcar the aileged '

TN aed -recovery of contraband has been made,

hdwcycr, this story by itself appears to be

unteasonable and does not appeal to sanity that”

¥

| , S : . as to. why the appellant would be on the driving

seat of the motorcar and that too at odd hours of

a cool winter night, without having any justified
rcason for his presence on the spot. It is also

relevant mention here that it is not the case of

| ' . prosécution that the said motorcar .belongs to

also the case of pro'sccut_'i_on that the contraband

was not recovered [rom a visible place rather it .

Awas, lying in-the trunk (u-i,ﬁ)' of the said

" motorcar and. thus the prosccution has not been

’ A\ sable to prove'Wiih reasonable and considerable

. /\,b ~on the spot as well as his conscious knowledge

b3
g poshe 7
- e e
'NAWAB . (D.B}" Hon'ble Nir. Justice Muha}rumad Naoer;\ Aﬁwar
v G . . . Hon'ble Mr. Justice Muhammad ljoz Khan

. - . . . . . " ° -
- , . .

. ) the appcilant namely Jehandad Khan and it is

0\ piece of evidence the presence of the appellant



. .
*

" about the aliegéd contraband lying in the trunk -

. . of the motorcar,

-

13. As far as the case of éo;appell;int
. .namely Frarhan Khan'i‘s concerned; admitted.])"
he was ne'ith'cr al;l'c;;sled on thi; spot nor any-‘
recovery of 901‘111'al;an.<_1 was made - from’ his
: pei‘sgj?la.} possession 'o} .on his p'o.inl'ationi ‘and .
s_ince while ,disallssiqg the case of tﬁe co-
| 'a};pcllant ﬁ_amcly Jchandat_j..}(h.an,'. .il»has bcenl
‘ held tilat the prosccdlion has not been abllveA 10
prove, the. ‘safc‘ lr;c.ms.mi.ssioln' - of tl‘hc:
parcels/samples 'conl'ain.ing éonlrabaﬁd i’roni the
spot. to the ,pol‘icc slél"ion énd is 'safc cust'tody" -
ingidc the police stal’iozl.a;s .vircll as."conscious
}{nov."l_edgg of the cgntfabaf{dbh lns parl, .

thercfore, on the basis 6f the aforesaid lacunas.

-

>

C @hc casc of prosecution as well as the ground

q/{mluswcly attracted to the ‘case of prescnl. '

appellant namcly Ik mhan Khan, he is enhlled for ‘

. its benefit in shapc of his acquittal.

.

NAWAD {D.B] Hon'ble Mr. Justice Muhammad Naeem ﬂl‘IVPF'h:> : . N
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14 As far as conviction of appellant
under - sections .171/471/420/34 * PPC
e

concerned, suffice it say that the appellant is
employee of police department and as per the
report. of. [Excise & Taxation Officer
Ex.PW5/19 placed on file the in-signed
number plat was allotted to the squad of the
Chief Secretary - of Khyber Pakhtunkhwa
however, the prosecution has.not been able to
brought on record an iota of evidence that as
to who is the owner of the ‘motor car or as-1o
whether the motor car is the-ownership of a
private “person or is the property of a

government  department or of police

department.  As lar as the recovery of two

q}-’grecn number plaies from the trunk of the

motor car is concerned, suffice it to say that it

is not the case of prosecution - that subject

motor car is the ownership of the appellant

T h') é

NAWAB (0.8). Hou'bio Mr. Justu:c Muhammau Naeem Anwar Rl
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Jehandad and as in the case of recovery of

contraband from a place. in the motorcar,

which is not visible, it has been held that it =

was the duty of the proéecutio‘n to -prove the .

conscious knowledge of the e{ppellant, thé'.

.aforesaid principal fully attracts to the case of

. two green number plates, as to-this extent too

prosecution. was duty bound to prove those

-

"green number plates which were recoycfe_d

from an invisible place of the moforcar were

-

laying with the. know'l'edge of the aippellant;

however, the prosecution has not made any

appreciable - efforts, to prove the conscious . ‘

knowledge of the appellant, therefore, leg’al{y

sentence under these heads téo are not -

. sustainable. - : e

Q giving benefit to an accused, it is not essential

that therc should be'.lﬁany grounds for the

»

same, cven a single doubt is ‘sufficient to

. . ] . LAt k',)§
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extend its benefit to an accused person as it is

the cardinal principle  of - qri‘;ﬁihal

_administration-Of 'ju'stice that let hundféd L

guilty persons be aéqujttcid'but one. innocent

-

person should not be convicted. In the casé of

“Bashir Mutammd Khan v/s The State”

) reported as 2022 SCM-R' 986, ‘thc Hon’ble,

/:\pcx' Court ]1as_'héld that singlé éircumsta’hcc.

~ -

¢reating reasonable doubt in a pfudent mind

about"thc,gui'l.t of acduﬁed makes him cnﬁitlcd

.'to._‘it's'f)cl‘}cﬁ-ts,. noi aé a matter of gré;:c and

' co_nceSsi-on_1~ but as a '111?1(1&1":0F right. The .
- .coln\_/i_clibn' inuéﬁ be based; Qn'unimpeaphabié; .
- __{ruslwoﬁhy and reﬂabl_é éyidcnpef Any doubt -
-~ arising in pr(;sccul';i:on_'é cgseis to bc .AFCSO!\{ed :

N in faVouerfthc aﬁchscd-'and-»k;i]l'den ‘o.'f p_r(j:of is
“zi.]waysf on prbsécutidn to brovt-: ‘:its case

beybnd reasonablc . shadow of "doubt. '

- Similarly, in the cas;e of “Khalid Mé']zlntlokl _

alias Khaloo v/s Tfre State” reported as 2022

SCMR ‘1148, the Hon’ble Apex Court has
reiteraied the same ‘ra_tién_al b’yobs'erviing that |

in - these circumstances, a- dent’ in the

NAWAR (DB} . Hon'ble K. Justice Muhaminad Nacem Anwar -5 ef S
: . Hon'ble Mr. Justice Muhammad ljaz Khan . phasgs
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" prosccution's case has been created, benefit

R o ) o - ofWh‘ic}‘]. }nus(bé,givcn”to lhc{gppcllang. It‘is
o R o a “Schll,llc‘d ,l;‘awl that  single. circumstance |
| c‘rezil‘iﬁg' maso'nablc dou.l:)t_: in a pnhxdent,‘miﬁd'f B
ab'olm ‘tht-:"v-guill ‘ of a‘ééused makcs him
_- entitled 10 its beneﬁts,AnolAa'sva"ma,t't‘er\of .
. grace and cOﬁccssion but as ; mat-‘gerfd‘f- rigﬁt.
. - o lhe g:onvicti‘on .znﬁst bc “based '6n

unimpcac.ha_blc, _'trilst:worthy and reliable

cvidence. lh the ecasc of “Muhamniad

- 'Man_sl:'a Vs Tlx_e'Smte” repc}x“tcd as 2018

SCMR 772, the J_—on1"b!e Apcx‘Coﬁrt haé‘valso‘ .

_' heldfthal@h‘iic giving the benefit of doubt 1o
- ‘ - o B an aé.cuscdvit i‘s h'.ot ncdeséér’y thét’ there 's]iéij]d'
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T he State” 1cp011cd as 1995 SCMR ]345

,!’~ -~ ', o 1i1e Hon’ble Apcx Couu has hcld that thc

i oS o ' COINiCth". In Lhc case of “Tariq Pervaiz v/s\, ,

c.onc'ept of bcncﬁt 01' doubt to anracc\u_sed‘ :

person is deep-rooted in our country. For

- giving him benefit of doubt, it is not -

o 'hecéésai’)/ ‘that there should be - many

cir¢umstances creating doubts. If there is a
circumstance which. creates reasonable doubt

“in a prudent .mind about the guilt of the

acéuscd,'then the accused will be entitled to

_ the benefit not as a matter of grace and.

concession bul as a matter of right. Reliance

in this behalf can be made upon the cases of

' g o B " Tarig Pervez v. The State (1995 SCMR -

Akmm ¥, lee State (2009 SCMR 23()) and

NAWAB . (0.8) " Hon'ble Mr. Justice Muhammad Nacem Anwar-
Hownie Mr. Justice Muhammad |jaz Khan

lor what has bccn dlscussed"

_above, this Cour’i is of the firm vicw that the

1345),3-6'/1'1,‘11(1(71 Qadir and 2 others v. The

State (2008 SCMR 1221), Mubammad

Mahammad Zaman V. The State. (2()]4




I . prosccution has failed -to prove its case.
ag'z_iin'st the appellants beyond- reasonab'lez

doubt, thereforc, -their conviction cannot be
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OFFICE OF THE - *

CAPITAL CITY POLICE OFFICER,
PESHAWAR

.ORDER.

This order will dispose of the departmental appeal preferred by Ex-Constable
Jehan Dad Khan No. 2127, who was awarded the major punishment of “dismissal from
service”” under KP PR-1975 (amended 2014) by SP/HQr: Peshawar vide OB No. 3045, dated
16.11.2022.

2- Brief faéts leading to the instant appeal are that the defaulter Constable was
proceeded against departmentally on the charges of his involvement in a criminal case vide FIR
No. 125, dated 11.12.2021, u/s 9(D) KPCNSA, PS Levy Post Malakand.

3- He was issued Charge Sheet and Summary of Allegations by SP/HQr: Peshawar.
DSP Complaint & Enquiry, Peshawar was appointed as Enquiry Officer to scrutinize the conduct
of the accused official. The Enquiry Officer after conducting departmental enquiry submitted his
findings in which he was found guilty. The competent authority in light of the findings of the
Enquiry Officer awarded him the major punishment of dismissal from service.

,_zx""-" T T .

e
4- - He was heard in person in Orderlyﬁoom During personal hea:rmg, he was given

an opportunity to prove his innocence. Howeverv' he failed to submit any plaus1ble explanatlon in
his defense. Therefore, his appeal for setting asxde the punishment awarded to him bt SP/HQr:,

" Peshawar vide OB No. 3045, dated 16.11.2022 is hgreby rejected/filed being also fime barred
for 04 months and 12 days.

“Qrder is announced”

CAPITAL CITY POLICE OFF ICER,N
PESHAWAR

AN =A
Nofggzé\fif 30 /PA, dated Peshawar the & 3/ 08/2023

Copies for information and necessary action to the:-

SSP/Investigation Peshawar.

AD/IT CCP Peshawar.

EC-II, AS & PO.

FMC along with complete Fouji Missal.
"Official concerned.

DR W




BFFORF THE WORTHY NQPTCTOR GF*NTRAL OF POLICE KHYBFR

PAKHTUNKHWA PESHAWAR

RI"VlSlON PETITION UNDER RULE 11-A OF KHYBER PAKHTUNKHWA
POLICE RULES, 1975 (AMENDED 2014) AGAINST ORDERS DATED 2824-
- 30/PADATED 23.08.2023 OF CAPITAL CITY POLICE OFFICER PESHAWAR

Reépected Sir,

1.
2.

4.

6.

That llhe’aplplicanl, was appointed as Constable in year 2007,

That the applicant served Police Department for 16 years and performed duties with full zeal, zest
1o the'entire satisfaction of Competent Authority. '

That, on 11.12.2021. the applicant was accompanying his firends in,a vehicle and was unaware of

narcotics in it, when Police halted us and after recovering narcotics, charged him along with his -

friend in Criminal case vide FIR No. 125 dated 11.12.20621 w/s 9(DYKPCNSA PS Levy Post

Malakand. A ' ‘

That, the applicant after enquiry was awarded major punishment of dismissal from scrvice vide

order dated 16.11.2022, issued by the SP/ HOrs: Peshawar at a time when the ;1pplicz;.nl was

hehind bars and hence could not file departmental appeal in time. '

That. the applicant was acquitted vide Hon ble Peshawar High Court, Darul Qaza, Swat Order

dated 15.03.2023 and thereafter filed departmental appeal. hi-lr»wcver same was rejected for beihg

time bharred for 04 months and 14 days. ' »

That, as per Rule 11 of ‘Police Rules, 1975 limitation of time for filing a;ﬁ;eal shall he onre
“month from the date of receipt of irﬁplngned order.

That, once the applicant. falsely and mistakenly charged in the FIR was acquitted by the Hon’ble

High Court, he is entitled for all back benefits legaliy. Refeience is placed on Circular Order No,

01/2020.

I

That the applicant was erroneously charged in FIR which damaged his reputation. Also the

applicant belongs to poor family hackground and is the sole sorrce of livelihood of his family.

PRAYER:-

Keeping in view the above, it is therefore, requested that above mentioned dismissal

.orders dated 16.11.2022 & 23.08.2023 may kindly be set aside and applicant may kindly he reinstated

i service, please.

b

A

Your's obediently,

Jor (Jnnoral 0( Po!tcn
‘(le wer Pabhtinkhwn

j AL I Hoes
i INEZRR (S lr\,n\|

QNG EASs
P30 e

30 Teg smr'

]L ) & B

VAL 150 iy

CIMGHAR

P s, Jehan Dad

:::I l:'r-'s; Fa- FC No. 2127/ CCP
Alamet 22y

Maob: 0315-9016004
0300-9010425




OFFICE OF THE i
INSPECTOR GENERAL OF POLICE v
KHYBER PAKHTUNKHWA
Central Police Office, Peshawar.

NN O ~ e '
No.S/ L4475 123, dated Peshawar the<> [/ & {’/2023,
To: The  Capital City Police Officer.
oo A .. Peshawar. . o _
© " Subject: 7T T REVISION PETITION. I TooT T o e T T e e

Memo:
_ The Competent Authority has examined and filed the revision petition submitted
- o» E\"[-(L Jchdn Dad {\hcm \40 712“or CCF Peshawar;-against the pumshment or dmmlsscu T

uom service aws 1rd<.d b\ SP HQrs vide Order Endst: No. 332[-27/PA/SP dated ]6 11.2022,

being badly time bqrrcd

The applicant may please be informed accordingly

W,;Z T

--(AFSAR J-\\I)

Registrar, )

For Inspector General of Police, _
- Khyber Pakhtunkhwa, Peshawar

S S
S .
T })‘/
T

|

P
&
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" Service Appeal No.1956/2023.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR. ‘Lg

Service Appeal No.1956/2023.

Ex-Constable Jehandad Khan No.2127 of CCP Peshawar................................ Appellant.
YERSUS
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others............. Respondents.

REPLY BY RESPONDENTS NO. 1,2&3.
Respectfully Sheweth:-

PRELIMINARY OBJECTIONS:- Dated

A o

24

Khyber Pakhtukhwan

Sesrvice Tribunal

Diary No.

That the appeal is badly barred by law & limitation.

That the appeal is bad for mis-joinder and non-joinder of necessary and proper parties.
That the appellant has not come to Hon’ble Tribunal with clean hands. ‘
That the appellant has no cause of action and locus standi to file the instant appeal.
That the appellant is estopped by his own conduct to file the instant appeal.

That the appellant has concealed the material facts from Hon’ble Tribunal.

That the appeal is not maintainable being devoid of any merit.

REPLY ON FACTS:-

1.

Incorrect. The appellant was appointed as constable in the year 2007 in the respondent

department. He has not a clean service record and contains 02 bad entries and 01 Minor

punishment on different occasions during his service. The performance of the appellant during
A—— I

service was neither satisfactory nor up to the mark and his involvement in a criminal case vide

FIR No.125 dated 12.12.2021 u/s 9(D) KPCNSA PS Levy Post Malakand with a huge

quantlty of 11 KG & 340 grams Chars speaks volume of his inefficiency. In this regard he

was issued charge sheet with statement of allegatlons and to dig out the real facts a regular

PN

6

inquiry was conducted, wherein the charges were proved. The appellant also adm1tted in the
W

instant para that he was arrested on the spot by the police after the commission of the offence

‘meaning thereby that the appellant was actively involved in the offence of moral turpitude.

Incorrect. The appellant was proceeded against departmentally on the charges of his
involvement in a criminal case vide FIR No.125 dated 12.12.2021 u/s 9 (D) KPCNSA PS
Levy Post Malakand. Besides commission of Criminal Offence, the appellant being member
of a disciplined department committed professional misconduct aliened with criminality
which falls under moral turpitude as such the above act of the appellant is a bad stigma for
the entire Police Force, which is against the norms of disciplined force resultantly,
departmental proceedings were initiated against the appellant and DSP Complaint & Enquiry
Peshawar was appointed as E.O to probe into the matter. The charge sheet with statement

of allegations was issued to him vide No.312/E/PA dated 27.12.2021. The enquiry officer

during the course of enquiry, had fulfilled the departmental proceedings and after receipt of

"o




ik

the findings, Final Show Cause Notice was issued vide No.312-E/PA, SP/HQrs: dated
o

18.02.2022 and delivered on his home address which was received by his cousin, but he failed
e e,

to appear and defend himself. After fulfilling all codal formalities, the charges leveled against

B . - - 3 . 3
him were proved; hence he was awarded major punishment of dismissal from service vide OB

No. 3045, dated 16.11.2022 under Police Rules 1975 (amended 2014). (Copy of charge
sheets, statement of allegations, enquiry report and FSCN are attached as A, B ,C& D).
Correct to the extent that the appellant was convicted and sentenced for life imprisonment by

the learned Sessions Judge Malakand.

. Para pertains to record of court, hence needs no comments. Furthermore, the prime duty of

police is to protect life, property and liberty of citizens, preserve and promote public peace.
_Instead the appellant committed gross misconduct by indulging himself in moral turpitude
offences which speaks volume of his misconduct and unlikely of becoming a good police

officer.

. Para pertains to record. Furthermore, Court proceedings and departmental proceedings are two

s iy,

different entities and can run side by side. Acquittal in a criminal case would not lead to

i

exoneration of a civil servant in departmental proceedings. His act brought a bad name for the

o

entire force. Similarly, the august Supreme Court of Pakistan in its judgment reported Dr.
Wﬁ

Sohail Hassan Khan and others vs. Director General (Research), Livestock and Dairy

Development Department. Punjab, Lahore and others (2020 SCMR 1708), held that a civil

servant cannot escape from departmental proceedings or consequences thereof on account of
his acquittal/exoneration in a criminal charge arising out of the same impugned transaétion;
these two are entirely different jurisdictions with different standards of proof as well as
procedures; criminal prosecution requires strict proof through a narrowly jacketed procedure
and, thus, State’s failure on criminal plane does not provide shield of double jeopardy to a
delinquent officer. In the case of District Police Officer Mianwali and 2 others vs. Amir

Abdul Majid 2021 SCMR_420 _the august apex Court again held that a civil servant facing

expulsive proceedings on departmental side on account of his indictment in criminal charge
may not save his job in the event of acquittal as the department still may have
reasons/material, to conscionably consider his stay in the service as inexpedient; there are
additional reasons to disregard his acquittal inasmuch as criminal dispensation of justice
involving corporeal consequences, comparatively, requires a higher standard of proof so as to
drive home the charge beyond doubt, an exercise to be routed through a procedure stringently
adversarial, therefore, factuality of the charge notwithstanding, procedural loopholes or
absence of evidence, sufficient enough to sustain the charge, at times occasion in failures
essentially to maintain safe administration of criminal justice out of abundant caution.
‘Departmental jurisdiction, on the other hand, can assess the suitability of a civil servant,
confronted with a charge through a fact finding method, somewhat inquisitorial in nature
without heavier procedural riders, otherwise required in criminal jurisdiction to eliminate any

potential risk of error, therefore, the Tribunal has undoubtedly misdirected itself in reinstating

SR WY




the respondent, considering his chuittal as the sole criterion in isolation to the totality of
circumstances where under he had succeeded to vindicate his position.

Incoirect. The appellant filed time barred departmental appeal, which was thoroughly
'processed and an ample opportunity of hearing was provided to the appellant by appellate
authority but the appellant failed to defend himself with plausible/justifiable grounds, hence
his appeal was rejected/filed on facts and limitation vide order No.2824-30/PA dated
23.08.2023, | |

Incorrect. The appellant then preferred revision petition before the Revision Board, which
after due consideration was also filed/rejected because the charges leveled against him were
proved beyond any shadow of doubt and it was also badly time barred vide No. S$/2283/23
dated 05.09.2023.

The appellant being a member of a disciplined force committed gross misconduct by
involving himself in a heinous offence. Moreover, appeal of the appellant being devoid of

merits and limitation may be dismissed on the following grounds.

’ REPLY ON GROUNDS:-

A.

Incorrect. The appellant was treated as per law/rules. Furthermore, no violation of the
Constitution of Pakistan 1973 has been done by the respondents and the punishment was in
consonance with the gravity of misconduct. As per Khyber Pakhtunkhwa ESTA code,
appellant shall be reprimanded as per quantum of misconduct committed by him and he was
rightly punished as per his guilt.

Para is totally incorrect and misleading as the appellant was issued charge sheet with statement
of allegations due to involvement in the above mentioned allegations.

Incorrect. Detailed departmental enquiry was conducted against him in accordance with
law/rules. Enquiry officer after detailed probe into the matter reported that the charges against
the appellant were proved. The appellant was provided full opportunity of defense to prove
himself innocent, but he failed to prove himself innocent. Hence he was rightly awarded the
major punishment.

Incorrect. The appellant was issued Final Show Cause notice No.312-E/PA, SP/HQrs: dated
18.02.2022 and' delivered on his home address which was received by his cousin, but he failed

to appear and defend himself.

. -Incorrect. The charges leveled against him got proved. The appellant being a member of a

disciplined force, committed gross misconduct. Acquittal in a criminal case would not ipso

- facto lead to exonerate Civil Servant in departmental proceedings. Involvement in a criminal

case of 9(D) KPCNSA is a heinous offence comes under the ambit of moral turpitude.
Incorrect. Court proceedings and departmental proceedings are two different entities which can
parallel as per dicta of august court of Supreme Court of Pakistan. '

Incorrect. The appellant availed the opportunity of personal hearing however, he failed ‘to

advance any plausible explanation in his defense.




| Y

H. Incorrect. Detailed departmental enquiry was conducted against him in -accordance with
law/rules. Enquiry officer after detailed probe into the matter reported that the charges against
the appellant were proved. The appellant was provided full oppbrtunity of defense to prove
himself innocent, but he failed to prove himself innocent. The appellant defamed the image of
police department in the eyes of general public.-

I. Respondents also seek permission of this Hon’ble Tribunal to raise additional grounds at the

time of arguments.

- Prayers:- ‘
‘ ;_Keeping in view the above stated facts & reasons it is, most humbly prayed - that the
appeal of the appellant being devoid of merits and limitation, may kindly be dismissed with

costs please.

(Raham Hussain)
saperintemdent of Police,

(Syed Ashfag Anwar)BS
Capital City Police Officer,
Peshawar.
(Res




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.1956/2023.

Ex-Constable Jehandad Khan No.2127 of CCP Peshawér ................................... Appellant.
| VERSUS
Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar and others.......... SO Respondents.
AUTHORITY.

We respondents are hereby authorize Mr.Inam Ullah DSP legal of Capital City
Police, Peshawar to attend the Hon’ble Court and. submit written reply, statement and affidavit

required for the defense of above service appeal on behalf of respondent department.

HQrs, Peshawar.
(Respondent No.3)

(Syed AsBfagAnwar)PSP
Capital City Police Officer,

Peshawar. ’
(Respondent-N

Khyber Pakhtunkhwa, Peshawar.

(Respondent -§0.02)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No.1956/2023.

Ex-Constable Jehandad Khan No.2127 of CCP Peshawar..........................cccv. Appellant,
VERSUS
Provincial Police Officer, Khyber Pakhtunkhwa;, Péshawar and others................ Respondents.
i | AFFIDAVIT.

We respondents do hereby solemnly affirm and declare that the contents of the
* written reply are true and correct to the best of our knowledge and belief and nothing has
concealed/kept secret from this Honorable Tribunal. It is further stated on oath that in this

appeal, the answering respondents have neither been placed ex-parte nor their defense have been

struck off. / Co;;[

(Syed Ashfaq Anwar)PSP
Capital City Police Officer,
Peshawar.
(Respondent No.1)




CHARGE SHEET, |
o ,'I'I S‘u'perint‘endé‘nt' of Poiice, - Headquarters, ‘Capital City Polica
Peshawar, as a competent. authority, .do hereby, - charge you

the following allegation.

Constable Jehandad Khan No.2127 of Capital City Police Peshawar with

“It has been reported'. by DC/Commandant Malakand Levies

Malakand vide letter No.9487/LC dated 14.12.2021 that you Constable
Jehandad Khan No.2127 were arrested by Malakand Levies with illegal
substance & FIR No.125 dated 11.12.2021 u/s 9(D)KPCNSA; Levy Post
Thana were registered against you. This amounts to gross misconduct

on your part and is against the discipline of the force.”

You are, therefore, required to submit to this office or the Enq:uiry
Officer your written reply within 07-days of the receipt of this charge

sheet. ,

Your written -defence, if any, should reach this office or the
Enquiry Officer within the specified period, failing which it shali. be

presumed that you have nothing to put in your defence and in t:r_hat-

case an ex-parte ac‘&_ion shall follow against you.

Intimate whether you desire to be heard in person.

A statement of allegation is enclosed.

HEADQ‘UARTERS, PESHAWAR

IOAIQ /BRI N pusistineol folder/Cisrges sheet now




' ":_.‘Constabk—i\t

. DISCIPLINARV ACTION |

I, Supermtendent of Poh(.e, Headquarters, Capltal Clty Poluce?‘*
Peshaw \W‘g‘k ompetent authdritys am “of the opinion that "+
f)/_f_ﬁhas renderad him-self liable to be proceeded -

against under the prowsnon of Pollce Disciplinary. Rules-1975 ‘

STATEMENT OF ALLEGATION

"It has been reported by DC/Commandant Malakand Levies
Malakand vide letter N0.9487/L.C dated 14.12.2021 that Constable
Jehandad Khan No.2127 was arrested by Malakand Levies with iilegal
substance & FIR No.125 dated 11.12.2021 u/s 9(D)KPCNSA, Levy Post
Thana were registered against him. This amounts to gross misconduct -
on his part and is against the discipline of the force.”

For the purpose of scrutinizing the conduct of said accused with
reference to the above allegations an enquiry is ordered and
DCDI’ C x~.,\\.,b,(/) O A is appointed as Enquiry

Officer.

2. The Enquiry Officer shail, in accordance with the provisions
of the Police Disciplinary Rules, 1975, provide reasonable opportunity
of hearing to the accused officer, record his finding within 30 days of
the receipt of this order, make recommendations as to punishment or
other appropriate action against the -accused.

3. The accused shall join the proceeding on the gdte time and
piace fixed by the Enquiry Officer.

<

SUPERINT ENT OF POLICE,
‘HEADQUARTERS, PESHAWAR

No. fb} ;L © __JE/PA, dated Pe.shawar the 97/'//9' /2021
1 DQQ” c«o W&% O W\JRI\ ‘ is directed to

finalize the aforementlone%i departmental proceeding within
stipulated period under the provision of Police Rules-1975.
2. Official concerned

dslunend foldarCimngar sitout 1
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DEPUTY SUPERlNT,_NDAVT OF POLICE

COMPLAINTS & ENQUIRY
CCP, PESHAWAR
YL PA, e a DATE 3 / 3 /2022
To: The Superintendent of Police HQrs:, _—
Peshawar. ‘
Subject:- NQUIRY AGAINST CONSEABLE _JEHANDAD KHAN NO. 2127
Memo:
~ Kindly refer to your off:ce Dy No 312/E/PA dated 27/12/2021 on the

subject cited above. : ‘ . k/\lA@, . 5/& -7
ALLEGATIONS - Eh

=]~ 2
“It has been reported by DC/Commandant Malakand Levies Malakand vide
letter No. '9487/LC dated 14.12.2021 that constable Jehandad Khan No. 2127 was
arrested by Malakand Levies with illegal substance & FIR No. 125 dated 11.12.2021 u/s
< 9(D) KPCNSA, Levy Post Thana were registered against him. This amounts to gross
misconduct on his part and is against the discipline of the force”.
PROCEEDINGS:~

To dig out the real facts, the alleged Constable Jehandad Khan No. 2127
was called through summon/parwana but he did not appear to the office of unders1gned for
hearing and failed to submit written statement in his defense.

STATEMENT OF MASI POLICE LINES:-

MASI Police Lines stated that alleged constable Jehandad No. 2127 Wwas
contacted time by time on his cell No. 0315-9016004 but switched off and then his brother
namely - Shihriyar was contacted on his cell No. 0302- 5582683 and informed about the ‘
enquiry and in response that he will be inform him. :
RECOMMENDATION: -

Keeping in view of the above facts, figure, it came to light that alleged
FC Jehandad No. 2127 was ¢ontacted time and again-but he didnt appear the before
the undersigned for hearing. His Brother Shahriyar was contacted by his cell No. 0302-
5582683 from this office land line and informed about the enquiry and he replied that
he will inform him but till date he not appeared before the undersigned for hearmg It is
therefore, the undersrgned is of the opinion that alleged FC Jehandad No.- 2127 may
B kindly be recommended for ex-parte proceedings, if agreed please.” -

Submitted Please.

. - B (S pagesy ‘ Cowr 4
- ) ¢ s M DEPUTY SUPERINTENDENT OF POLICE -

COMPLAINT & ENQUIRY
CAPITAL CITY POLICE PESHAWAR
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FINAL SHOW CAUSE NOTICE

I Superintendenth‘_‘:_p_f_' Police, Headquarters, Capital City
Police Peshawar, as competent authority, under the provision of Police
Disciplinary ~ Rules = 1975 do hereby  serve upon vyou,
Constable Jehandad Khan N0.2127 the final show ‘cause notice. ‘

. v o ) - L :
The Enquiry Officer, DSP Complaint & Enquiry, after completion
of departmental proceedings, has recommended you for ex-parte

decision for the charges/allegations leveled against you in the charge
sheet/statement of allegations, :

- And whereas, the undersighed is satisfied that you Constable
Jehandad Khan_No.2127 deserve the punishment in the light of the
above said enquiry report.

And as competent authority, has decided to impose upon you ‘t:he'
penalty of minor/major punishm

ent under Police Disciplinary Rules
1975. .

1. You are, therefore, required to show cause as to why the
aforesaid penalty should not be imposed upon you and also intimate
- whether you desire to be heard in person. 2

2. If no reply to this notice is received within 7 déys of its receib‘t,
In normal course of circumstances, it shall, be presumed that you have
no defence to put in and in that case as ex-parte action shall be take

against you. ﬁ S
?

SUPERINTENDENT OF POLICE, |
HEADQUARTERS, PESHAWAR -

No.g/ 9 ”&/pA, sb/HQrs: dated Peshawar the ﬁ&Z;_ 12022,

Copy to offiéial concerned
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