BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL.
" PESHAWAR.

SERVICE APPEAL NO. 828/2012

Date of institution ... 19.07.2012
Date of judgment ... 31.10.2016

Umar Khitab, Ex-Constable
R/o Muskan Tehsil Takht Nasrati, District Karak,

(Appellant)

VERSUS

1. The Provincial Police Officer, KPK, Peshawar.
2. The Additional (IGP)/Commandant, FRP, KPK, Peshawar.
3. Superintendent of Police F RP, Kohat. B

(Respondents)

SERVICE HAS BEEN REJECTED AND ALSO AGAINST THE IMPUGNED
ORDER DATED 11.07.2012 WHEREBY HIS REVISION HAS BEEN FILED.

Mr. Aslam Khan Khattak, Advocate, ... For appellant.
Mr. Ziaullah, Government Pleader ... Forrespondents.
MR. ABDUL LATIF , . MEMBER (EXECUTIVE)
MR. PIR BAKHSH SHAH . - - MEMBER (JUDICIAL)
JUDGMENT
ABDUL LATIF, MEMBER:- Facts giving rise to the instant appeal are that

the appellant has been enlisted as Constable on 27.07.2007 in Frontier Reserve Police. That

the éppellant was selected for SSG Course at Jalozai Training Centre Nowshera But he

suffered from chronic disease and the centre authorities relieved the appellant for managing .

treatment. That thereafter respondent No. 3 has taken ex-parte action against the appellant

and dismissed him from service vide impugned order dated 11.1 1.2010. That against the

impugned order appellant filed departmental appeal on 08.02.2011 which was rejected vide

- order dated 19.03.2011, thereafter appellant filed revision petition which was also filed on
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11.07.2012 and hence the inswant service appeal with a prayer that on acceptance of this _

service appeal the impugned orders dated 11.11.2010, 24.03.203 I and 11.07.2012 may be

set-aside and the appellant may be reinstated in service with all back benefits.

2. The learned counsel for the appellant argued that the impugned order dated -

11.11.2010 had been given rétrospectivc effect which illegal and void order as under the
law such effect was not permissible. He further argﬁed that proper inquiry was not
conducted, no show-cau;e notice was served on the appellant hence tl;e impugned order
was not maintainable under the law. He further added that the appellant remained sick thus

the absence was beydnd his control and medical treatment was also permitted by the

concerned authority therefore his dismissal from service was not justified and required

interference of this Hon’ble Tribunal. He further argued that even if the appellant absented

himself from duty, major penalty of dismissal from service was very harsh and not-

commensurate to the degree of offence of the appeilaat adding further thgt in identical case
of absence Muhammad Asghar Constable was given lenient treatment gnd was reinsta_ted
by the respondent-department. He relied on PLD 1995 (C.S) 546 and_200_8‘PLC (S.lC)
1055. He further argued that the appellant also deserved for-similar treatment otherwise it
would tantamount to discrimination against the appellant whiéh was not permissible under
the law and prayed that on acceptances of this appeal the impugned order dated 11.11.2010
may be set-aside and the appellant may be reinstated in service with all back benefits.

3. . The learned Government Pleader resisted the appellant and argued that the appellant
was dismissed from service on 11.11.2010 agalnst which departmental appeal was filed on
08.02.2011 which was time barréd hence the ins_tant service appeal before the Service
Tribunal was not qompetenﬁ He further argued that the appeﬂant al;so filed revision petition
before the relevant authority which was nowhere provided in the rule gnd such repeated
representation would not extend time limitation. He relied on 2013 SCMR 911 and 2015
SCMR 173 and prayed that the appeal being not competent and not maintainable may be

dismissed.

4. - Argumen& of learned counsels for the parties heard and record perused.
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5. From perusal of the record it transpired that charge-sheet was dispatch on the home
address of the appellant but the same was not responded as according to the appellant he
did not receive any such charge-sheet and hence did not participate in the disciplinary

proceeding. Major penalty of dismissal was inflected on the appellant without his

association with the inquiry proceeding and without affording him full opportunity of

defence. The record reveals that principles of natural justice were not met and opportunity
of fair trial as guaranteed under the constitution and the law were not provided to the
appellant, the order of his dismissal thus éuffer f'rom legal infirmity. The record also reveals
that in another similar case of Muhammad Asghar Cpnstable absence of around five
months of the said official was leniently treated and he was reinstated is service and the law
of consistency would demand that equal treatment should also be meted out'to the present
appellant. It is observed that unlike the above case where opportunity of personal hearing
was granted to the said official, no opportunity of personal hearing was given to the present
appellant. In the above scenario, we are constrained to set-aside the appellate order dated
24.03.2011 and remit the case to the appellate authority to examine the same in light of the
precedental caée §f Muhammad Asghar Constable and decide it in accordance with Jaw and
rules bj/ treating him equally to dispel the :impression of discrimination against the
appellant. The case shall be decided within a period of 60 days of the receipt of this
judgment and 1n case it is  not decided within the said period, the appeal shall be treated as
accepted and the intervening period since dismissal of the appellant from service till date

be treated as extra ordinary leave without pay. The appeal is disposed of in the above

terms. Parties are left to bear their own costs, File be consigned to the r?z(dr%m.#‘ r
A
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BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.

SERVICE APPEAL NO. $28/2012
Date of institution ... 19.07.2012
Date of judgment ... 3 1.10.2016

Umar Khitab, Ex-Constable
R/o Muskan Tehsil Takht Nasrati, District Karak.

(Appellant) '
VERSUS
1. The Provincial Police Officer, KPK, Peshawar.
2. The Additional (IGP)/Commandant, FRP, KPK, Peshawar.
3. Superintendent of Police F RP, Kohat. : :
(Respondems)

AND ALSO AGAINST THE FINAL IMPUGNED ORDER DATED 24.03.2011
WHEREBY THE APPELLANT REPRESENTATION FOR REINSTATEMENT IN
SERVICE HAS BEEN REJECTED _AND ALSO AGAINST THE IMPUGNED
ORDER DATED 11.07.2012 WHEREBY HIS REVISION HAS BEEN FILED,

Mr. Aslam Khan Khattak, Advocate. o . F or appellant.

Mr. Ziaullah, Government Pleader : - For respondents.
. MR ABDULLATIF _ - MEMBER (EXECUTIVE)
MR. PIR BAKHSH SHAH - MEMBER (JUDICIAL)
JUDGMENT
ABDUL LATIF, MEMBER:- Fac-t_s giving rise to Fhe-instant appeal are lthat

the appellant has been enlisted as Constable on 27.07.2007 in Frontier Reserve Police. That
the appellant was selected for SSG Course at Jalozai Training Centre Nowshera but he
suffered from chronic disease and the centre authorities relieved the appellant for managing
treatment. That thereafter respondent No. 3 has.taken ex-parte action againét the appellant
and aisn1issed hi‘m from service vide impugned order dated 11.1 1.20.10. That against the
impugned order appellant filed departmental appeal on 08.02.201] which was rejected vide

order dated 19.03.2011, thereafier appellant filed revision petition which was also filed.on
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11.07.2012 and hence the instant service appczﬂ with a prayer that on acceptance of this
service appeal the impugned orders dated 11.11.2010, 24.03.2011 and 11.07.2012 may be
set-aside and the appellant may be reinstated in service with all back benefits. |

2. The learned counsel for the appel]an@ argued that the impugned order dated
11.11.2010 had been given retrospective effect which illegal and void order as under the
law such effect was not permissible. He further argued that proper inquiry was not
conducted, no show-cause notice was served on the appellant hence the impugned order

was not maintainable under the law. He further added that the appellant remained sick thus |

“the absence was beyond his control and medical treatment was also permitted by the

concerned authority therefore his dismissal from service was not justified and required

interference of this Hon’ble Tribunal. He further argued that even if the appellanf absented

himself from duty, major penalty of dismissal from service was very- harsh and not

conﬁnensurate to the degree of offence of the appellant adding further that in identical case-
of absence Muhammad Asghar Constable was given lenient treatment and was reihstated

by the respondent-department. He relied on PLD 1995 (C.S) 546 and 2608 PLC (S.‘C)-
1055. He further argued that the appellant also deserved for similar treatment otherwise it

would tantamount to discrimination against the appellant which was not permissible under

the law and prayed that on acceptances of this appe;ll the impugned order dated 11.11.2010

may be set-aside and the appellant may be reinstated in service with all back benefits.

3. The learned Government Pleader resisteci the appellant and argued that the appellant

was dismissed from se;,rvice on 11.11.2010 agaiﬁst which departmental éppeal was filed on

08.02.2011 which was time barred hence the instant service apbea] before the Ser.vicé

Tribunal was not competent. He further argued that the appellant also filed revision peti_tion

before the relevant authority which was nowhere provided in the rule gnd such repeated

representation would not extend time limitation. He relied on 2013 SCMR 911 and 2015

SCMR 173 and prayed that the appeal being not competent and not maintainable may be

dismissed.

4. - Argumenis of learned counsels for the pairties heard and record perused.



5. From perusal of the record it transpired that charge-sheet was dispatch on the home
address of the appellént but the same was not responded as according to the appellant he
did not receive any such charge-sheet and hence did not part101pate in the disciplinary

ploceedmg Ma}or penalty of dismissal was inflected on the appellant without his

association with the inquiry proceeding and without affording him full opportunity of

defence. The record reveals that principles of natural justice were not met and opportunity

of fair trial ‘as guaranteed under the constitution and the law were not provided to the

- appellant, the order of his dismissal thus suffer frOm legal infirmity. The record also reveals

that in another similar case of Muhammad Asghar Constable absence of around ﬁve

months of the said official was leniently treated and he was reinstated is service and the Jaw

of consistency would demand that equal treatmeént should also be meted out to the present
appellant. It is observed that unlike the above case where opponuhity of personal hearing
was granted to the said official, no opportunity of personal hearing was given to the present
appellant. In the above scenario, we are constrained to set-aside the appellate order dated
24.03.2011 and remit the case to the appellate authonty to examine the same in hght of the
plecedental case of Muhammad Asghar Constable and decide it in accordance with law and
rules by treating him equally to dispel the impression of discrimination against the

appellant The case shall be decided within a period of 60 days of the receipt of . this

. Judgment and in case it is not decided within the said period, the appeal shall be treated as

accepted and the intervening period since dismissal of the appellant from service tl] date

be treated as extra ordinary leave without pay. The appeal is disposed of in the above

terms. Parties are left to bear their own costs. File be consigned to the re/egr_c;m.% r
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St BEFORE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,
PESHAWAR.
SERVICE APPEAL NO. 828/2012
Date of institution ... 19.07.2012
Date of judgment ... 31.10.2016
Umar Khitab, Ex-Constable :
R/o0 Muskan Tehsil Takht Nasrati, District Karak. .
: (Appellant)
VERSUS
1. The Provincial Police Officer, KPK, Peshawar.
2. The Additional (IGP)/Commandant, FRP, KPK, Peshawar.
3. Superintendent of Police FRP, Kohat.
‘ ' (Respondents)
APPEAL AGAINST THE IMPUGNED ORDER DATED 11.11.2010 WHEREBY
THE APPELLANT HAS BEEN DISMISSED FROM SERVICE FROM 25.05.2010
AND ALSO AGAINST THE FINAL IMPUGNED ORDER DATED 24.03.2011
WHEREBY THE APPELLANT REPRESENTATION FOR REINSTATEMENT IN
SERVICE_HAS BEEN REJECTED AND ALSO AGAINST THE IMPUGNED
ORDER DATED 11.07.2012 WHEREBY I—HS REVISION HAS BEEN FILED.
Mr. Aslam Khan Khattak, Advocate. ... For appellant.
“~—_\ Mr. Ziaullah, Government Pleader P .. For respondents.

. |
@ MR. ABDUL LATIF S .. MEMBER (EXECUTIVE)

MR. PIR BAKHSH SHAH .. MEMBER (JUDICIAL)
JUDGMENT
ABDUL LATIF; MEMBER:- Fac%ts giving rise to the instant appeal are that

the appellant has been enlisted as Constable on 27 .07.2007 in Frontier Rgserve Police. That
the appellant was selected for SSG Course at iJalozai Training Centre Nowshera but he
suffered from chronic disease and the centre autlilori_ties -relievedA the appellant for_ managing
treatment. That thereafter respondent No. 3 hasiaken ex-parte action against the appellant
and dismissed hiﬁl from service vide impugneél order dated 11.11.2010. That against the
impugned order appeliaﬁt filed departmental apﬁeal on 08.02.2011 which was rejected vide

order dated 19.03.2011, thereafter appellant filed revision petition which was also filed on




11.07.2012 and hence the instant service appeal with a prayer that on acceptance of this

service appeal the.,,t,mpugned orders dated 1111201 t), 24.03.2011 and 11.07.2012 may be
set-aside and the appellant may be reinstated in s%ervice with all back benefits.

2. "The learned eeunsel for the éppellant argued that the impugned order dated
11.1 1.2010 had peen given retrospective effect iwhich illegal and void order as under the
law such effect was not permissible. He further argued that proper inquiry was not
conducted, no show-cause notice was served on the appellant hence the impugned o_rder
was not maintainablée’ under the law. He further"’?added that the appellant remained sick thus
the absence was beyond his control and mecfical treatment was also permitted by the
concerned authority tne'refore his dismissal frc:)m service was not justified and required
interference of this Hon’ble Tribunal. He furthet' argued that even if the appellant absented
himself t"rom duty, major penalty of »d;ismissjal from service was very harsh and not
commensurate to the degree of offence ot the appel‘!ant adding further that in identical case
of absence Muharhimad Asghar Constable was'i‘ééfilven lenient treatment and was reinstated
by the respondent-department. He relied on PLD 1995 (C.S) 546 and 2008 PLC (S..C)
1055. He further argued that the appellant also fdeserved for similar treatment otherwise it
would tantamount to discrimination against'the iappellant which was not permissible under
the law and prayed that on acceptances of this appeal the impugned order dated 11.11.2010
may be set-aside and the appellant may be remstated in service with all back benefits.

3. The learned Government Pleader re31sted the appellant and argued that the appellant
was dismissed from serv1ee on 11.11.2010 agalnst which departmental appeal was filed on
08.02.2011 which was time barred hence the%instant service appeal before the Service
Tribunal was not competent. He further argued tihat the appellant also filed revision petition

before the relevant authority which was nowhere prov1ded in the rule and such repeated-

. representation would not extend tlme hmltatlon He relled on 2013 SCMR 911 and 2015

SCMR 173 and prayed that the appeal bemg not competent and not mamtamable may be

dismissed.

4. Arguments of learned counsels for the patrties heard and record perused.
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5. - From perusal 6f the record it transpired tfhat charge-sheet was dispatch on the home
address of the appellant but the same wés not fesponded as according to the appellant he
did not receive any such charge-sheet and her?lce‘did not parﬁcipate in the disciplinary
proceeding. Major penalty of dismissal was..z inflected on the appellant without his
association with the inquiry proceeding and \ivithout affording him full opportunity of
defence. The record reveals that principles of nejtural justice were not met and opportunity
of fair trial as guaranteed under the constituti{on and the law were not provided to the
appellant, the order of»his dismissal thus suffer f;'orh legal infirmity. The record also reveals
that in: aﬁother similar case of Muhammad Asghar Constable absence of around five
months of the said official was leniently treated and he was reinstated is.service and the law
o-f consistency would demand that equal treatmeént should also be meted out to the present
appellant. It is observed that unlike the above éase where opportunity of personal hearing
was granted to the said official, no opportunity (if personal hearing wés given to the present
appellant. In the above scenario, we are constrélined to set-aside the appellate order dated
24.03.2011 and remit the case to the appellate a.iithdrity to examine the same in light of the
precedental case 'of Muhammad Asghar Constabile and decide it in accordance with law and
rules by treating him equally to dispel the Eimpression of discrimination against the
‘appellant. The case shall be decided within a period of 60 days of the receipt of this
judgment and in case it is not decided within 'th%e said period, the appeal shall be treated as
accepted and the intervening period since dismjissal of the appellant from service till date'
be treated as extra ordinary leave without pa}i. The appeal is disposed of in the above

[

terms. Parties are left to bear their own costs. File be consigned to the reford ropm.

ANNOUNCED

31.10.2016 %
— (ABDUL LATIF)
S— MEMBER
(PIR BAKHSH SHAH) -

MEMBER



19.10.2016 Counsel f(ér the appellant and Mr. Thsanullah, ASI
alongwith Mr. Ziaullah, GP for respondents present.
Arguments heard. To come up for order on

2(—1° -/

(PIR BAKMSH SHAH)

5 MEMBER
1

(ABDUL LATIF) -
MEMBER| -

121.10.2016 ~ Counsel for the appellan and Mr. Ziaullah, GP for respondents
- present. The learned Member Judicial Mr. Pir Bakhsh Shah is on leave
therefore "order could not be znnounced. To come up for order on

Bi=(e—/t. j B N,

(ABDUL LATIF)
MEMBER

31.10.2016 Counsel for the appellant and Mr. Ihsanullah, ASI alongwith Mr.
' Ziaullah, Government Pleader for respondents present Arguments heard and
record perused. :

Vide our detailed judgmf:n:,t- of today placed on file, this appeal is

disposed of as per the said detailed judgment. Parties are left to bear their own

“costs. File be consigned to the recotn"d room.
ANNOUNCED : ' ,
31.10.2016 . = : /

(PIR BAKHSH SHAH) (ABDUL LATIF)
MEMBER MEMBER

[N
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Counscl for the appellant and Mr. Usman ASI alongwu{
Vi
Mr Ziaullah, GP for respondents present. Algumcms could not he

R

heard due to learned Member (Judicial) is on official tour to D.I

Khan. Thercfore, the case is adjourned to %) ——3"/é for- -

arguments.
Member
LR e, iy
31.03.20 16y - Counsel for the appellant and Mr. Ihsanullah ASI(Lega) A
' Sl g R
alongwith Asstt: AG for respondents present. Counsel for the
appellant requested for adjournment. To come up for arguments
. :
on 16.06.2016. o :

s :

MEMBER

16.06.2016 - Counsel for the appellant and Mr. M“T?ﬁ’ammad J(mf—u P r

- r‘.
. respondents present. Learned counsel for the appellant requested for

adjournment. Adjourned for arguménts to /9 /0" @ before D.B.

R . R\

. | ) MEMBER

, S
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10.3.2014

copy whereof is handed over to the learned Sr. GP for argumen't.;s-‘ Qgi .

22.7.2014.

22'_7.201 4 Appellant with counsel and Mr. Ihsanullah, ASI (Legal) on

behalf of respondents with AAG present. Arguments could not be

heard -due 1o incomplete bench. To come lip for " arguments oY

18:1.2015. - ' IR
08.01.2015 ' Counsel for the appellant and Mr. Muhammad Adeel Bu t;

AAG for the respondents present. The Tribunal “-_:;.i's" :
incomplete. To come up for arguments on 25.05.2015.
| %
. - 'Reader.

25.05.2015 | Counsel for the appellant and Muhammad Jan, GP for the
respondents present. Counsel for the appellant requested for .-
- adjoﬁrnment due to general -strike of the. Bar. Adjourned t

28.10.2015 for arguments before D.B..
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- 1552013 Counsel for the appellant and Mr. Ihsanullah, ASI (Legal) for

" 'the respondents with Mr. Muhammad Jan, GP present. To ‘come up

for wrltten reply/comments on 15.8.2013.

1 5.8‘..201‘3 Counsel for the appellant and lhsanullah, ASI (Legal) for
respondents with Mr.Usman Ghani, Sr.G.P present. Written reply has
not been received on behalf of the respondents. On the request of the

' repreéentative'qf the respondents, another chance is given for written

' repIy/éomments, positively, on 20.12.2013.

' 20.12.2013 Counsel for the appellant and Mr. Ihsanullah, AZ{ (Legal) for
' respondents with AAG present. Joint written reply on oehalf of =
fespondents received, copy whereof is handed over to the learned

counsel for the appellant for rejoinder on 10.3.2014.
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 Appehrb Sashon.
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5 | i,3.11.2’0112. | | C_o:unsel for _the-‘appe'l-l_ént_.p:ésent and_lheard'r Cdnteﬁd_ed t.h-at '~ithe:—-fi o
- : appéllahf ibe.ing'polilce cénétéblé@aé-ééléetga& 'fof SS‘G 'c-oursé "at".JalQ“z"ai § o
~ Training (éleht'rAé:'Nowshera"but due to his chronic disease, the al';thdrities: e
' relie\;ed- hiim .for managi.ng treatment. but he;.'was dismissed from service
_v'.ide 01(1(.1 date.:ld.‘ ! 1.1 1.2010, (_')n. the ground of absence, without [:‘gl-[:lllAing |

the legal requirements and that too with retrospective effect. The ap’pellén_l

breferred a departmental appeal for his reinstatement on 11.10.2011 but

_the same ‘was rejected: on 11.7.2012 being time barred. Counsel for thé

appellant further contendéd that the appellant has been discriminated as -
one Ashgar Igbal ex-constable dismissed on the ground of absences was

reinstated in service. The impugned order.is very harsh and did not

commensurate with the guilt of appellant. In suﬁport' of his arguments
- regarding. limitation, filing of revision petition and giving retrospective

eftect to the impugned order he producéd 1985-SCMR-1178, PLD-1995-

SC-546 and a copy of police rules regarding submission of revision

.petition‘ which are 'placed on file. Points raised at the Bar need .

consideration. This appeal is admitted to regular hearing subject to all . .
legal objections. The appellant is directed to deposit the security amount

and process fee within 10 days. Thereafter, notice be issued to the

~"respondents. Case adjodrned to- 12.2.2013 for submission of written l'éply.

13112012

for further - '

This case -be .put before the Final Bench_

proceedings.




11.10.2012

Counsel for the appellant present and requested for

adjournment. Case adjourned to 13.11.2012 for preliminary hearing.

mber.




6.9.2012

Counsel for the appellant present and heard partially.

"Contended that the appellant was enlisted as constable on 27.7.2007

in FRP, KPK. He remained absent from duty w.e.l. 2552010 ull
11.11.2010. He was proceeded against and dismissed from service

from the date of his absence, vide order dated [1.11.2010. The

et

appellant preferred a departmental appeal on 8.2.2011 but the same
e ———

was rejected on 24.3.2011. He also submitted an application/revision

petition for re‘—instatement but the same was also rejected on

11.7.2012 being time barred.

It is pointed out that the departmental appeal as well as
revision petition both are time barred. Moreover, the appeilant has
admitted his abjsence from duty- due to his domestic problems in his
departmental appeal while in the revision petition he has stated that
he was ill and unable (o attend to his duty. Regarding submission of
revision petition, the counsel for the appéllanl relied on PLD-1995-
SC-546 vide which the appeal of one Abdur Rehman was remanded
1o the Punjab Service Tribunal by the Hon’ble Supreme Court of
Pakistan, to decide ii on merit. The lcamned gounsci tor the appeliant
18 dirccled to- produce the relevant r_ulcs regarding provision of
review petition in the K.P.K Police Rules. ACasc adjourned to

11.10.2012 for preliminary hearing.

Membex
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o/ l S FORM “A”
| - FORM OF ORDER SHEE'I

" Couit of | _ -

Cgsc S0 S 8 28/2Qﬁ2 .......................... OF coersiseeresneirecreenenencaens

Serial No. of Order or . Date of Order or Order or other Proceedings with Signalure of Judge or Magistrate and-

Proceedings Proccedings that of partics or counsel where necessary
' 2 ' ) ) ’ 3 . -

19/07/2042 . - The appeal of Mr's Umar Kh:.tab
preSen'bed teda}’ by Mr Aslam Khan Kha‘ttak
Advocate, may be entered in the Ins'b:.tu’cn.on

register and put up to the WQrthy Chaiman‘

for prellmlnary hear:mg.

. Th:.s case is entrus’ced to Prlmary

Bench for prelmmary heamng to be put up

‘there on é = g ——20[} i
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BEFORE THE KHYBER PAKHTUNKHWA SER VICE

TRIBUNAL PESHAWAR.

| ). Dre. §L8)12
Umar Khitab MMM /

.......... Appellant.

VERSUS

The Provincial Police Officer, KPK, Peshawar & others

......... Respondents
Affidavit

S.No | Description of documents Annexure | Pages
1. Memo of appeal 1-4
2. Application for condonation of 5-6

delay if any with affidavit
3. Appointment order of appellant “A” 7
4. Impugned order dated “B” 8

11/11/2010
5. Representation “C” 9
6. Impugned order dated “D” 10

24/03/2011
7. Revision “E” | 11
8. Impugned order dated “F” 12

11/07/2012
9. Order dated 20/08/2011 - “G” 13
10. | Vakalat nama In

original
Dated (3/07/2012 U JehnteS
- Appellant
Through ﬂ%«
Aslam Khan Khattak

Advocate, Peshawar.
Cell #0315-9754894




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR.

 ptfedah 023

Umar Khitab, Ex-Constable Resident of Muskan Tehsil Takht
Nasrati, District Karak.

.......... Appellant.

VERSUS

1) The Provincial Police Officer, KPK, Peshawar.
2) The Addl: (IGP)/Commandant, FRP, KPK, Peshawar.

3) Superintendent of Police FRP, Kohat.

......... Respondents

APPEAL AGAINST THE IMPUGNED ORDER
DATED 11/11/2010 VIDE ANNEXURE “B”,
WHEREBY THE APPELLANT HAS BEEN
DISMISSED FROM SERVICE FROM
25/05/2010 AND ALSO AGAINST THE FINAL
IMPUGNED ORDER DATED 24/03/2011
VIDE ANNEXURE “D” WHEREBY THE
APPELLANT’S REPRESENTATION FOR
REINSTATEMENT IN SERVICE HAS BEEN
REJECTED AND ALSO AGAINST THE
IMPUGNED ORDER DATED 11/07/2012
VIDE ANNEXURE “F”, WHEREBY HIS
REVISION AT ANNEXURE “D” HAS BEEN
FILED.

Prayer:

On acceptance of appeal, the three
impugned orders vide Annexure “B,D&F” may
be set aside and the appellant may be reinstated
in service with all back benefit.



" Respectfully Sheweth:

Brief facts leading to the instant appeal are

as under: -

1)

2)

3)

4)

5)

6)

That the appellant having been enlisted as
Constable on 27/07/2007 in FRP, KPK, vide

Annexure “A”.

That the appellant throughout his whole service
has performed his duties with utmost of his
capabilities and to the entz'résatisfaction of his

SUuperiors.

That meanwhile the appellant was selected for
SSG  Course at Jalozai Training Centre

Nowshera.

That the appellant suffered from chronic
disease and the Centre Authorities relieved the

appellant for managing treatment.

That thereafter the respondent No.3 has taken
Ex-parte action against the appellant and has

dismissed him from service vide impugned

order dated 11/11/2010 at Annexure “B

That the appellant has filed representation vide
Annexure  “C” to respondent No.2, for
reinstatement in service with all back benefits

which has been rejected vide Annexure “D”.



7) That thereafter the appellant has filed revision

before respondent No.lat Annexure “E” which
was filed vide Annexure “F” and hence this

appeal inter-alia on the following grounds:

Grounds:

4)

B)

)

D)

That the impugned order dated 11/11/2010 at
Annexure “B” been given retrospective effect
which is patently an illegal and void order
which cannot be given any effect to under the

law.

That no show cause notice has been served
upon the appellant and nor any inquiry has
been conducted in the matter which led to the
conclusion that only one side action has been
taken against the appellant which is not
permissible under the law.

That the appellant was sick ddring the entire
period and was permitted- by his authorities
Jor medical treatment and thereafter his
dismissal from service is not their just and
correct orders which needs interference by
this Hon’ble Tribunal. |

That the charges of absence from duty if even
proved would not justify the imposition of



major penalty of dismissal from service but in
such circumstances the absence period shall

be treated as leave without pay.

E)  That previously Muhammad Asghar Igbal Ex-
Constable No.1428,who was absent from duty

_ Jor a total period of 5 months and 1 day has
been reinstated in service and lenient view

was taken vide Annexure “G”. So the
appellant whose absence period is 5 months

and 16 days is also entitled for reinstatement

in service otherwise it will be discrimination

which is not permissible under the law.

F)  That the three impugned orders at Annexures
“B.D&F” are illegal, malafide, without
Jurisdiction and without lawful authority and

are liable to be set aside.

G)  That the appellant seeks leave of this Hon ble
Tribunal to rely on additional grounds at the

time of arguments.

It is, therefore, prayed that on
acceptance of appeal, the three impugned
orders vide Annexures “B,D&F” may be set
aside and the appellant may be reinstated in
service with all back benefits.

ULhtel
Dated 1%07/2012 Appellant
Through e
Aslam Khan Khattak
Advocate, Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR.

Umar Khitab ... Appellant.

VERSUS

The Provincial Police Officer, KPK, Peshawar & others
......... Respondents

APPLICATION FOR CONDONATION
OF DELAY IF ANY

Respectfully Sheweth:

The petitioner prays for condonation of
delay if any on the following grounds:

Grounds:

A)  That the grounds mentioned in appeal may be
treated as the integral part of this application for
condonation of delay if any.

| B)  That it is the settled law, of the august Supreme
Court of Pakistan that the cases be decided on
merits instead of technicalities such as limitation.

C)  That the petitioner is a young man and was sick
and if the delay if any is not condoned, his whole
life shall be spoiled.

1t is, therefore, prayed that on acceptance of
this application, the delay if any may be condoned
to meet the ends of justice.

Dated 15/07/2012 UBcted
Applicant /Appellant
Through @Z,
Aslam Khan Khattak

Advocate, Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Umar Khitab ... Appellant.

VERSUS

The Provincial Police Officer, KPK, Peshawar & others
e Respondents

|
|
|
|
|
; .
: Affidavit
I, Umar Khitab, Ex-Constable Resident of Muskan
Tehsil Takht Nasrati, District Karak ' do hereby
solemnly affirm and declare on oath the{ggntents of this
application for condonation of delay if any are true and
correct to the best of my knowledge and belief and
’ I nothing wrong has been stated by me in the matter.
|

UMiteh

DEPONENT
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) . Recruitment Session, July-2007
r ' , Position in Merit list: SI: No. 129
ORDER. '

* . Takht-e-Nasrati District Karak, having Height, 5'-9 % ", Chest 33"x35", Education
10", Date of birth 20.04.1978, is hereby enlisted as Constable, BPS-5 (2415-

_ 115-5865) with effect from 27.07.2007 in ERP NWFP. He is medically fit and also -
- verified to be of good Charactér by tﬁe local Police. His service is liable to be

womramana, S8

. : : - ' ;i:‘ﬁf)’l'd/":siw s L

- Mr. Umar Khitab S/O Mir Qalam Khan r/o Yaghi Mosakan , Tehsil

terminated within 14 days notice with out assig'ning any reason.

i
He is allotted constabulary No. 5333/ FRP NWFP
OB. No. ﬂz_ ' :
Dated_ . 27- 7 /2007 " /L\/Q\_/P ;
. - i
™ ) . ' (MUBARAK ZEB) o
. ‘ . District Police Officer, Karak. }
' ; ” ’ Do Jé[;ﬁ '
; ;
N 0 ;
L
i .
b
i | -
|
? iR
| ' )
i ?
.-'l 1 :
0. ) .
b N ¢
13 f i
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From: - The Provincial Police Ofﬁcer,. ~
* Khyber Pakhtunkhwa, Peshawar.. ~ «

To:- | The Addl: IGP/Commandant,
FRP, Khyber Pakhtunkhwa
Peshawar.

~ No. 9'0’) J 7 /Legal, Dated Peshawar the: // /é 7 /2012

Subject:- APPLICATION FOR RE-INSTATEMENT IN SERVICE.

Memo:- - .
" Please refer to your office letter No.-8082/EC dated 30.11.2012,
on the subject cited above. - B

The apphcatlon of Ex-Constable Umer Khitab No 1370 of FRP

- was exammed by the competent authority and filed being time barred The -
T _

apphcant may be mformed accordingly.

His service record/enquiry-file received with your memo: under

. | - (MO FAYAZ KHAN)
. | I AIGLEGAL
' For Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar.

M

reference is returned herewith for record please.

e ————r -y e

!
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¥
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g
b
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: } . . ; o 8
No, )7,;)06 EC dated Peshawarthe .o 9/98 /2011 {é""

Superistendent of )u,.u, FRP Kohat Range w/r (o his Memo: No. | L07/1:C c;z:\,d

— Sy ke s

—————— i -

, : | o . _,éﬁhé?w"’zé_&_

ORDER.

"*-.,
"h)

. e U-mr» Y »‘/L
Ihis order shail dzsposc an the appcal of Lx Constable

Muhammad /\wim [gbal No.1428 against the o:dcx of SP FRP X\ohdl Ranoc :

wherein iy TOANRE dlsthdll'kd rom i service.

Brief f' acts of the case are that he absented himself from duty

w.e.£22.09.2008 1ill the datc of discharge from service for a total period of O:» '

months and 01 day without any leave/permission of the con"mtcnt autherity. 1

was issued enar g sheet and statement ofaileﬂauom and Inspccto. Gt.l Races
]han was appointed as Enquiry Otficer. He was served with show causc notice to
which fus reply was not received. He was a}: in ox'mf‘d 1hlou0h N"wspdpu Dai 5»'

CUMASTHIRIQ™ dawed 16.02.2009 to.resume his duty but he did nomw any..cc,d. o

Thercfore he was discharged from service by the SP FRP Kohat Range vide his

(i3 NOLTOT daned 23.02.2009. : | | e plles

Elc was heard in person . T take a lenient view and re-insiated .

him in service and lhc per .od of absence is tr ﬂl'ed. as feave withou! pay.

, : s
- L
£ > ‘\‘
. a A o ; 1) . X
%@ 2 -1l . i1 1G /\,on fn‘.nwm
\%Z;, : ‘ ronttcr Reserve Police .
\'Z Rpn, ., ! Khvocr xlm unkiiwa Peshawar, - .
. ‘o, Edys ¢ - I
. - =, 7

LCopy of above is forwarded- for mfr m,.-.,a and necossary “act 6 :, the

23.07.200 1 s scr\'icc record alongwith cicpanmcmai filc arercturncd hcziev\"zt.h.'

(,L/L/D/Qc//)é
J
S

SES’?QR ntendoni of Poiice,
Ri Kohat Range,
- RKehat .
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Seffice Appeal No.828/2012 S g
Umar Kh/ltab Ex- Constable Resident of Muskan Tehsil Takht Nasrati, District Karak........ .........Appeﬁant.
VERSUS
1. - Provincial Police Officer,
Khyber Pakhtunkhwa, Peshawar
2. Addl: IGP/Commandant,
Frontier Reserve Police,
Khyber Pakhtunkhwa, Peshawar.
3. Superintendent of Police FRP,

Kohat Range Kohat.................. Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS

PRELIMINARY OBJECTIONS

LN

That the appeal is badly time barred.

That the appeal is bad for mis-joinder and non-joinder of necessary parties.

That the appellant has no cause of action.

That the appellant has not come to this court with clean hands.

That the appellant is estopped due to his own conduct to file the instant Service Appeal.

FACTS

—

Pertains to the appellant record needs no comments.

Incorrect, that during the short length service, the appellant found a habitual absentee as before it

_he remained absent from duty on various occasions for a long period of 299 days and his absence

was treated leave with out pay with fine Rs: 500/-(order attached as Annexure A’)
Correct to the extent that the appellant along with others were selected to panakot SSG Jalozai

training centre at Nowshera.

. Para No. 4 is false and incorrect, hence denied. Nether application for leave is submitted nor it is

sanctioned in favour of the appellant. He was absented himself from training Course from Panakot

SSG Training Centre Nowshera with effect from 22.05.2010. It is pertain to mention here that
information report regarding the absence of the appellant received vide Memo: No. 339/PA/EF
dated 28.07.2010, with further stoppage of pay subsequently his pay was stopped by the respondent
No. 3 vide office memo: No. 997/PO ‘dated 04.08.2010. (Copy of memos of stoppage of pay is
attached with as Annexure B & )]

Para No. 5 false and incorrect hence denied. On the allegation of absence, the appellant was
issued/served with show céuse notice and then served with charge sheet on his home address
through postal registration vide No. 919 dated 06.10.2010 but the appellant failed to submit this
reply or appeared before the competent authority then he was dismissed him from service (Copies
of show cause notice) and charge sheet as annexure D &E)

Correct to the extent that the departmental appeal of the appellant was thdroughly examined and

rejected on sound grounds.

That there is no revision of 2th appeal in law.

—
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.+ GROUNDS

Aﬁ.ﬂ " Incorrect, the order is legally justified and in accordance with law,

i

B. Incorrect, hence denied. As the appellant was served with show cause notice and charge sheeted

which is already explained in the preceding paras of facts and the enquiry officer recommended him

for further departmental action , subsequently the competent authority served the appellant with

final show cause notice on his home Address i.e Takht Nasrati Tehsil Takht District Karak to postal

registration vide No. 978 dated 20.10.2010, but the appellant did not bother to submit his reply or
appear before the competent authority to defend himself (copy of Final show cause notice is
attached as annexure- E) and after fulfilled all the codal formalities he was dismissed from service

as per law/Rules.

C. Incorrect, that the appellant was absented himself from training Program with out leave or prior
permission of his superiors and after fulfilled all the codal formalities required as per law, the
competent authority correctly passed an order of his dismissal from service.

D. Incorrect, the appellant deliberately jfailed to perform lawful duties with out leave or prior
permission oF his superiors, therefc;re, the competent authority dismiss the appellaht from service_:
from the date of absence i.e 25.05.2010.

E. Incorrect, every case has its own facts and mérits while the case mentioned in the para is not at par
with the case of appellant.

F. The orders of replying respondent are justified and in accordance with law.

G. That respondent may also be permitted to adduce Additional grounds at the/, time of arguments. -

PRAYERS

It is therefore, most humbly prayed that in the 1i ght of afore mentioned facts/submission the instant

service appeal may kindly be dismissed with cost.

Khyber Pakhtunkhwa Peshawar.
(Respondent No. 1)

Addl:IGPé%andant,

Frontier Reserve Police :
Khyber Pakhtunkhwa Peshawar.
(Respondent No.2)

SnperinMFRP,

Kohat Range, Kohat.
(Respondent No.3)
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This erder relates te the Pega:irtmental Eaquiry
agaiast Congtable Wmar._Khit.q‘p Ne. ’1370/FRP of Kohat Range
Kehat he has absented hlmself from duty w1th effect frem
31, @& 2008 te ®1.0,.2@@3 @7 99 2@@3 to 17 99. 20@& 27 @9 08
to 24.17.2008, 24.11.2008 ta 23.97.2009 tetal 299 days

witheut amy leave er prier p_er_miﬁssi,on"ﬁ:'om the semier efficers.

He was served;with @ha;ggiShéet~amdu8gmmary‘ef allega~

tien, He was alse heard im persen on.éﬁ,‘butA&id net preduce

any cogent redson tewards h1s w111fu1 abse_

Fay alse fime Rs. 500/-.

o No. HSS .. | .

Superintefident éf Policé,
bated ig'o g'__ /23@‘? Aq&g, Kehat.Range, Kehat

@rder annsunced

Cepy te the:- _
1: SRC/PO FRP
2. OASI FRP

3~_D,qﬂ13;,




.+ From : The Principal,
' Panah Kot, SSG Training Centre,
Nowshera.

To - The Superintendent of Police,

Khyber Pakhtunkhwa Reserve Police.

Kohat.

No. ___3_3_2_____/PA/EF, Dated Peshawar the > & 1070010,

Subject: PAY STOP

Mcemo:

Constable Umar Khattak No. 1370 of your district has absented
himself from lawful duty af Panah Kot, SSG Jallozai Training Centre, Nowshera
w.e.from 22.05.2010 till to-date

It is, therefore, reguested that his salary may i)lease' be stopped and’

report may be sent to this office for further necessary action.

7

PRI ,
Panah Kot, SSG Training Centre,
Nowshera.

ENSSG Training Centtc\Show Causc Notices Dated 31.12.2009.doc




From:

To:

No. ?5? 7

The Superintendent of Police,
FRP Kohat Range

The Principal,

Cle

Panah Kot, 556G Training Centre, _

Nowshérq

Subject:
Memo:

desired.

L

PAY STOP

Kindly refer to your mem’o:No.‘339/P‘A /EF dated 28/07/2010.

@é Superintendent of Police, Frp

/PO, dated Kohat the ___ 4/ / ;/3/ /2010

Pay of Constable Umar Khitab No. 1370 has been éfopped, as

/.,

Lt

Kohat Range, Kohat

rrd




LCAUSESNOTICE

WHERE AS YOU (Cowst. [men I/, mﬁaé Np27a . Whike

T

-

. . —
posted at p/{mll /éf(’ ((5{ Jalodal /'a?m,.m.f/'m{’vc

r 77

e Nonihas qlle berf Yon b Yo pfy bee SYVIe/ 0P AL

Your above act amounts to gross mlsconduct under the NWFP Removal

From Service (Specnal Powers) Ordinance — 2000
NOW THEREFORE I Mr, Muhammad Khurshid, -Superintendent of Pohce
FRP Kohat Range Kohat in exercise of the power vested upon me under the aforesaid

rules hereby call you /;.Vq\/Fc.Lﬂ;. (Lan ey gl Lelb N 157D -

to show cause ‘as to why depértmentél action for major puniéhment be not take.r; égai;st
you under the aforesaid rules. .

Your reply to the show cause notice must reach to the. office of the
undersigned within seven days' of the receipt 6f this show cause notice. In case your reply
is not recelved within the stipulated perlod it shaII be p’resumed that you have no defence

 to offer and ex-parte departmental action w1II be taken against you and also state in writing

whether you desire to be heard in peréon or otherwise.

@ Supen'ntem{ent Of ®Police, R,
i Kohat Range, Kohat .~




o CHARGE SHEET
= e 1L MR, KHURSHAID KHAN, SUPERINTENDDNT OF POLICE, FRP KOHAT as

c.ompc_tent authority, hereby charge you Constable Umar Khltab No. 1370/FRP Kohat posted at

Pannah  Kot, SSG Jalozai Tr‘umng Centre Nowshera (‘OMMl'ITI“D THE FOLLOWING
- IRREGUI. ARITIFS-

You absented yourself from official duties w1th cffect from 22,05.2010 till to date

from SSG, l.!lOLdl Training Centre Nowshera

2. By reasons of the above, you appear to be guilty of misconduct Under Section — 3 of the NWEP

(Removal from Servic.e) Special Power Ordinance 2000, and have i'ezldcred yourself liable to ail or any

of the penalties specified in section ~ 3 df the Ordinance ibid.

3. -You are, therefore, required to submit your written defence within seven days of the receipt of

this Charge Sheet to the Enquiry Officer/Committees, as the case may be.
4, Your written defence, if any, should reach to the Enquiry Officer/Committees within the specified
period, failing which it shall be presumed that you have no defence to put in and in that case ex- -parte

action shall be taken against you.

5. Intimate whether you desire to be heard in person.

6. A statement of allegation is enclosed.

| (MUHAMMAD KHURSHID)
ﬁf - ' S SUPERINTENDENT OF POLICL,
&

{ ] o ' : FRP, KOHAT
No._i2szt) - 0
_— - 14

-

{1,
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o FINALSIIOWCAUSENOTI(‘I"-“":' - |

I /htul'ammal( /Clauuv’%/(v‘// /LLUP‘— %/()//:pr ohat

~as competent authority, under the North West F rontler Province Removal from Sew;ce

tol OWS:-

v

(1) That consequent upon the completmn of. enquxry conducted against you by
the enquiry officer for wlnch you were given opportunity of hearing vide

office commumcanon No. / 4 y,— 44//4’ dated o§ /lv/ dav-and
(i) On ;,omg, lhlough the. A

ﬁndmg ‘and recommwdatmu ol the enquiry

A
3

committee. the mnterml on rccm«l and other connected plpr‘lt fnchiding

Syourdedenee the sadis commitiee.

I am satisfied that you have committed the following acts/ omissions
specified in.section3 of the _s_aid Ordmance- R

N

cwj/w/c ama« /d(m ,uv mo/qgwe/ﬁw
@///cw( p{&hog w ¢ f«s» )Z/of/?om f/// (- olcte -

- As a result thereof, I, as competent authonty, have tentatively decided to
' '1mpo~e upon you the penalty of pumshment undel Sectlon 3 of the said Ordinance.
You are, therefore, requtred to show cause as to why the aforesaid- pemlty
- should not be xmposed upon, also mt1matc whethel )ou desne to be heard in persons.
Ifno 1eply to thls 1’)0th€ 1s recelvcd thhm ﬁfteen (13) days of its dchvmy
in the normal course of 01rcumstances i shall be presumed that you have no dcfcnce to
put in and in that case an exparte action shall be tdI\ml agamst you

The copy of the ﬁndmgs of the enqmry commtttee 1s enclosed

v o SUPERINTENDu t-OF POLICE,
S -+ FRP, KOHAT

/ﬂ

(Special Power) Ordinance, 2000. do hereby sch upon/L o Umay K&clcl, 1750 as



BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

Appeal No.828/2012
B J
Umar Khitab, Ex-Constable

VERSUS

Provincial Police Officer KPK Peshawar and others

APPELLANT’S REJOINDER.

Respectfully Sheweth:

Preliminary Objection:

That none of the objections raised by the
respondents are sustainable.

ON FACTS:
1) Needs no comments

2) Incorrect. Para No.2 of appeal is correct and its
reply is incorrect.

3) Needs no comments.

 4&5) Incorrect. Grounds 4&35 of appeal are correct and
its replies are incorrect.

6) Incorrect. That the respondents have incorrectly
rejected the appellant’s representation.

7) Incorrect. That the appellant thereafter has filed -

revision before respondent No.l according to law
but has been rejected illegally.

GROUNDS:

A) Incorrect. Ground A of appeal is correct and its
reply is incorrect.



-

B) Incorrect. That no show cause notice has been
served upon the appellant and nor any inquiry in the

matter has been conducted and so the three -

impugned orders at Annexures “B,D&F” are illegal
under the law and are liable to be set aside.

CtoF) Incorrect. Grounds C to F of appeal are
correct and replies of the same grounds are
incorrect. ‘

G) Incorrect. That the respondents may not be
permitted to rely on additional grounds at the time

of arguments.

It is, therefore, prayed that on acceptance of

- appeal and rejoinder, the three impugned orders at

Annexure “B,D&F” may be set aside and the appellant
may be reinstated in service with all back benefits.

Dated 3/03/2014 whites

Appellant
Through :
V2 L

(ASLAM KHAN KHATTAK)
Advocate, Peshawar.

—— — .




BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR.

Appeal No.828/2012 ]
Umar Khitab, Ex-Constable |
VERSUS

Provincial Police Officer KPK Peshawar and others

AFFIDAVIT

I, Umar Khitab , Ex-Constable do hereby

solemnly affirm and state on o ath t hat all contents of

my knowledge and belief and nothing wrong has been

stated by me in the matter.

DEPONENT

|

|

|

|

appeal and rejoinder are true and correct to the best of |
| | |

|

J




KHYBER PAKHTUNKWA SERVICE TRIBUNAL, PESHAWAR

No._ 1876 /ST .  Dated 8 /11/2016
To- . .
The Superintendent of Police FRP,
Kohat.
Subject: - - " JUDGMENT.

I am directed to forward herewitlh a certified copy of Judgement dated A

31.10.2016 passed by this Tribunal on the above subject for strict compliance.

Ehc]: As above

GISTRAR
KHYBER PAK KHWA
SERVICE TRIBUNAL
PESHAWAR.

1o %7




