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JUDGEMENT

FAREEHA PAUL, MEMBER (E): The scrvice appeal in hand has been

instituted under Scction 4 of the Khyber Pakhtunkhwa Scrvice Tribunal Act,
1974 against the order dated 22.02.2019 of respondent No. 1, whereby
application of the appc}]ant,-for counting of his service w.c.f 18.04.1992 to
30.06.1996 towards qualifying service and condoning the intervening period
w.e.f. 01.07.1996 to 12.11.2000 and treat it as leave without pay to bridge
the gap between the previous and present service for the purpose of pension,
was not considered. 1t has been prayed that on acceptance of the appeal, the

mmpugned order dated 22.02.2019 might be set aside and the respondents



might be directed to count the previous service of the appecllant w.c.f.
18.04.1992 1o 30.06.1996, towards qualifying service and condone the
intervening period w.e.l. 01.07.1996 to 12.11.2000 by trcating the said

period as Icave without pay to bridge the gap for the purpose of pension.

AN

2. Briel facts of the case, as given in the memorandum of appeal,
arc that the appcllant joined a project of Iisheries Department as an
Electrician vide order of the Project Director of Fisheries, Khyber
Pakhtunkhwa Pcshawar dated 18.04.1992. His scrvices werc regularized
vide order dated 17.10.1992. Iis services were terminated through an order
dated 09.06.1996. lle was appointed again in Fisheries Department as
Llectrician vide order of the Director Fisheries dated 13.11.2000 and posted
at Carp Hatchery & 'I'raining Centre, Peshawar. He submitted an application
on [7.12.2018 to thc respondents for counting of his previous service
rendered by him in the Fisheries Department towards qualifying service and
condoning the intervening period w.c.f. 01.07.1996 to 12.11.2000 and to
treat the said period as leave without pay to bridge the gap between the
previous and present service for the purpose of pension. Application of the
appellant was duly supported by a judgment dated 31.03.2010 of the
Honourable  Court ol Senior Member Board of Revenue, Khyber
Pakhtunkhwa in casc of Muhammad Riaz Kanungo of Upper Dir whereby
not only his previous service was counted towards his qualifying service but
the intervening period of more than ten years was also condoned and treated
as cxtraordinary leave without pay to bridge the gap between his previous

and present service. Respondent No. 1 wrote a letier to the respondent No. 2
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recruited as Blectrician BP I
s Eleetrician BPS- 03, with two years probation period, vide order

dat 3 3
ated 13.11.2000. 1lc further argued that the service period in a project

which was wound up on 30.06.1996 had no relevancy with his fresh

appoimntment. Learned DDA requested that the appeal might be dismissed

0. - ’l‘h'i‘ough the instant service appeal, the appellant has impugned
a letter dated 22.02.2019 of the respondent department through which his
application for counting the service he rendered in a project and the period
between his termination from project and appointment on regular basis in
the respondent department was not considered. Arguments and record
present before us show that the appellant was appointed as Electrician in the
lisherics Department in a project in 1992. His appointment order was issued
by the Project Dircctor on 18.04.1992. The first twolconditions of his

appointment were as {ollows:

“I Ilis services would be liable to termination on the expiry of the
project period of “Pak Second Aquaculture Development Project in

NWIP.

2. On the expiry/competition of the project SADP in NWIP his service
will stand terminated and shall not confer on him any right of

I
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absorption elsewhere or regularization of his services

Later on his scrvices were regularized by the Project Director on 17.10.1992
on the same terms and conditions as laid down in his initial appointment

order, which mcant that his initial period of appointment for six months was
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for his comments on the application and after having received the commen
i i ¢ ; ce

application of the appellant was rejected vide order dated 22.02.2019; hen

the instant service appeal.

ice ritten reply.
3. Respondents were put on notice who submitted w, p):
We heard the learned counsel for the appellant as well as learncd Deputy

District Attorncy for the respondents and perused the case file with

connccted documents in detail.

4. Learned counsel for the appellant, afier presenting the casc in detail,
argucd that the impugned order dated 22.02.2019 was unlawful, void,
arbitrary, illegal and without lawful authority. He argued that before
termination, services of the appellant were regularized. He further argued
that the respondents did not consider the order of the SMBR passed in
similar nature casc and unlawfully rejected the appeal of the appellant. Ie

requested that the appeal might be accepted as prayed for.

5. Learned Deputy District Attorney, while rebutting the arguments of
learned counsel for the appellant, argued that the appellant was appointed as
Llectrician  in - BPS-03 by the Project Director Fisheries, Khyber
Pakhtunkhwa, Peshawar in the office of Project Manager 2" Aquaculture
Development Project .and as per condition No. 2 of the appointment order,
on the expiry/completion of the project, his services would stand terminated
and it should not confer on him any right of absorption elsewhere or
regularization of his service. As per terms & conditions of his appointment
order, on the expiry of the said project, his services were terminated with

cffect from 30.06.1996 vide officc order dated 03.06.1996. On the
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illing all the codal formalitics, as a regular employee, on 13.11.2000. H
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then, submitted an application for counting his project service and the period
between his termination from project and regular appointment towards
pension by treating the later part as leave without pay. L.earned counsel for
the appellant referred to Pension Rule 2.3, which dcalt with the temporary
and officiating scrvice. He further referred to FR 22 to strengthen his

argument for counting the previous service and giving its benefit in the new

appointment.

7. lrom the above discussion, one point is extremely clear that from
1992 1o 1996, the appellant was a Project employce and when the project
compcicd its lilc, services of the appellant were terminated and that
termination was very much in linc with the terms and conditions of his
initial appointment order. lrrom 1996 to 2000, he was not employed in any
government department on regular basis. 1t was in November 2000 that he
got appointed against a rcgular post in the respondent department. All the
benefits of service accrued from the date when a government/civil servant
was appointcd on rcgular basis. He could not claim any benefit of the period
during which hc was on contract in a project which was for a specific
purposc and for a limited time period. Morcover, his terms of appointment
that hc accepted at the time of appointment in the project in 1992 clearly

stated that his services would be terminated on expiry of the project period



j crminati here would not
and that his appointment in the project and termination from t

y hey are allowed on
services. As far as pensionary benefits are concerned, they

he le: unscl for the
the basis of regular service. As far as reference of the learned co

: ‘ned, the same did not
appcllant to Pension Rule 2.3 and IR 22 was concerned, the sa

apply on the appellant as he was a project cmployee and not a regular
government/civil servant. As regards his refercnce to a judgment of the
Senior Member Board of Revenue in case of Muhammad Riaz, a Patwari
appointed for Scttlement Operation in Mardan was concerned, we could not
draw any parallel of the present appellant with that case as after winding up
of that sctt]cménl opcration in Mardan, all the patwaris were adjusted but
Muhammad Riaz was left out and he was adjusted, later on, from the date
when his other colleagues were adjusted. In case of the appellant, his
services were terminated as per his terms and conditions and no example
could be quoted before us that any similarly placed cmployce of that project
was given the bcn.cﬁt that had been sought by the appellant in his service

appcal.

8. In view of the above discussion, the appeal in hand is dismissed being

devoid of merit. Cost shall follow the event. Consign.

9. Pronounced in open court in Peshawar and given under our hands

and seal of the Tribunal this 13" day of June, 2024,

(FARTAHA PAUL) (RASHIDA BANO)
Member (19). Mecmber())

*Fazle Subhan PS*
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3% June, 2024 01 Mr. Noor Muhammad Khattak, Advocate Mr. Asif

Masood Alj Shah, Deputy District Attorney for the respondents

present. Arguments heard and record perused.

02.  Vidc our detailed Judgment consisting of 06’ pages, the
appeal in hand is dismissed being devoid of merit. Cost shall

follow the event. Consign.

03 Pronounced in open court in Peshawar and given under
. - . 7ath :
our hands and seal of the Tribunal on this 13 day of June,

2024,

(FAREFJIA PA (RASHIDA BANO)
Member (13) Member(J)

*azal Subhan PS*



