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12(2) CPC Petition No. 573 /2024

S.No. Dale of order 
proceedings

Order or other proceedings with signature of judge

] 2 3

14/06/2024 The Petition U/S 12(2) CPC in appeal no. 1299/2019 

submitted by Secretary Health & other respondents 

through Section Officer Litigation. It is fixed for hearing 

before Division Bench at Peshawar on 25.06.2024. Original 
file be requisitioned. Parcha Peshi given to the 

representative of the respondent department.
By the order of Chairman--
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

1. Secretary to Govt, of IGiyber pakhtunkhwa Health Department
2. Director General Health Services Khyber Pakhtunkhwa

Petitioners
VERSUS

Dr. Lai Zari, Ex-Deputy Director (BPS-18), Population Welfare Department, FATA 
Merged Area Secretariat, Wai'sak Road, Peshawar.

Respondent
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

1. Secretary to Govt, of Khyber Pakhtunkhwa Health Department
2. Director General Health Services Khyber.Pakhtunkhwa.............

A

Petitioners

VERSUS

Dr. Lai Zari, Ex-Deputy Director (BPS-18), Population Welfare Department, FATA Merged Area

RespondentSecretariat, Warsak Road, Peshawar

PETITION UNDER SECTION 12f210F CIVIL. PROCEDURE CODE 1908 AGAINST THE JUDGMENT
OF THE HONORABLE TRIBUNAL DATED 14/04/2023 IN SERVICE APPEAL NO. 1299/2019

Khyher Pakhuikhwa 
Service TribunalRespectfully Sheweth:

OSurv No. I3\ 7 J
'.FATS:

Pateci—Z_Z7 / t
1. That the respondent had filed Service Appeal bearing No. 1299/2019 before theServijfe" 

Tribunal Peshawar

2. That the respondent concealing the material facts from this Honorable Tribunal that the 
Health Department is the parent department, however, the petitioners has not made 
Health Department as party and thus she succeeded to get Ex-parte judgment dated 
14/04/2023 {copy of Judgment attached).

3. That the impugned Ex-parte Judgment dated 14/04/2023 is liable to be set-aside on the 
following grounds:-

GROUNDS:

A. That the impugned judgment dated 14/04/2023 has been obtained by the respondent 

on the basis of fraud, mis-representation and concealment of facts, hence the impugned 
judgment is liable to be set-aside.

B. That the respondent had been performing and enjoying double service benefits 
fraudulently i.e. from Population department and Health Department at the same time 
which is gross misconduct.

C. That the respondent concealed her removal order from the Health Department in order 
to conceal her second appointment for which she will be proceeded.

D. That in order to cancel her second appointment in Population department, she mala- 
fide did not cite Health Department as a party.

Prayer:

In view of the above, it is requested that the judgment of the Honorable Service 
Tribunal dated 14/04/2023 may be set-aside and the petitioners may be allowed to properly 
defend the case, please.

iArr^Mamrro^ Aslam)
H^vt. of Khyber Pakhtunkhwa 

Health Department 
{Petitioner No. 01)

Secreta

jur. Muhammad Saleem) 
Director General Health Services 

Khyber Pakhtunkhwa 
{Petitioner No. 02)



' I BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR• /
f

1. Secretary to Govt, of Khyber Pakhtunkhwa Health Department

2. Director General Health Services Khyber Pakhtunkhwa............. Petitioners
>.

VERSUS

Dr. Lai Zari, Ex-Deputy Director (BPS-18), Population Welfare Department, FATA Merged Area 
Secretariat, Warsak Road, Peshawar Respondent

PETITION UNDER SECTION 12f210F CIVIL. PROCEDURE CODE 1908 AGAINST THE JUDGMENT
- OF THE HONORABLE TRIBUNAL DATED 14/04/2023 IN SERVICE APPEAL NO. 1299/2019

AFFIDAVIT

I Dr. Muhammad Saleem Director General Health Services Khyber Pakhtunkhwa 
do hereby state on oath that contents of the above petition are correct to the best of my 
knowledge and nothing has been concealed.

ffTlSTi \
if?

Deponent'-V'

t.
r:"'

Dr. Muhammad Saleem 
Director General Health Services 

Khyber Pakhtunkhwa
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before the kHYBFR PflkHTUNKHWA SERVICF TBTRUmAi

PESHAWAR

APPEAP. MO. 12 yy

Dr. Lai Zari, Ex: Deputy Director (BPS-18),
Population Welfare Department FATA (Merged Area)
Merged Area Secretariat, Warsak Road, Khyber Pakhtunkhwa, Peshawar ' 

.................... ................ ................................................................

W-i'l-
I-' '

/2019
j. *»

b.

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa, Peshawar
2- The Principal Secretary to Chief Minister

Peshawar. '
^ PeshawaT*^^^ population welfare Department, Khyber Pakhtunkhwa

4-The Director General Population Welfare 
Pakhtunkhwa, Peshawar.

Khyber Pakhtunkhwa,

Department,
i

RESPONDENTS

gFtmMT .1,1. .eAii..., TM, -

me "''"BOmmil Of

i

FHE

REJECTED ON MO1 GOODGROUNDS

PRAYER:
f

^PP®®' ‘he impugned orders da-e^
the aonerfan?'' very Idndly be set a^de and
the_^ellant may be restored onTer orininai "fSiaF-t--.

seiiion^ Thir tne Te^^dents maY~Tamrer-meaie~^ 

grant back benefits to the appellant for the
m s'loi'l) tilUhlfddismiss^! 
tzi.5.2015) till the date of reinstatement (25.6.2019^ ' r-other remedy which this august Tribunal dedms fit tfa't
also be awarded in favor of the appellant
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i R/SHEWETH:
ON FACTS:

i,
k
>1 Br/ef facts giving rise to Urn orpsent aoo&^i■i

under:-
!(

1. That the appellant was appointed 
Population Welfare Department (FATA)as Assistant Director in the 

(Merged Area) videnow
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Service Appeal No.3299/2019

]
i

TRIBUNAT

• i

Date of Inslituli- 
Date of Decision

ion 02.30.2019 
14.04.2023

CBPS-IS), Population Welfare - 

Merged Area Secretariat, Warsak

Dr. Lai 2ari, Ex; Deputy Dii-ector 
Department FATA (Merged Area), : 

Road. Khyber Pakhtunld:wa, Peshawar.
I

(Appellant)
VERSUS

1 he Chiel Secreta■ !

■■y, Khyber Pakluuekhwa, Peehawar and'rhree others.

(Respondents) i

Noor Muhammad Khattak. 
Advocate

' A^iifMasood Ali Shah, 
Deputy District Att

Mrs. Rozina Rehi 
Miss Fareeha Paul

;

For appellant.

orney
For respondents.

Member (J) 
•Member(E)

nan

JUDGMFNJT .
MaaterO}: The appeltathes invoked ihe jurisdiction of 

'Itis Tobunal through e.bove titled appesl with the prayer

“Oe acceptance of this 

tlatcd 25.06,2019 and 06.09.2019

Rozina Rehinan

as copied below;

appeal the impugned orders

may very Jdndly be set
V

aside and the appellant may be restored 

post i.c. Deputy Director

her original 

(BPS-IS) with all back 

hsaefits including seniority. That the respondents

farther please be directed to grant back benefits

on
)

may
\

to the
y

oppeilant for the intervening period i 

dismissal

i.e. H .e.f the date of
f.

(21.05.2015) till the date of reinstatement
(25.06.2019).''

i
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Brief facts leading to filing of the instant appeal are that 

appellant was appointed as Deputy Director in the Population Welfare 

Department (FATA), now Merged Area vide order dated 26.07-2606. 

During service, she was promoted to single cadre post of Deputy 

Director (BS-18) on the recommendation of Departriiental Promotion 

Committee. She was suspended on some allegations, where-after, an 

conducted and she was dismissed from service. She filed

2.

iif t■ 1

!

inquiry was

review petition which was also rejected, where-after, she filed service 

appeal which was accepted with direction to the authorities to conduct 

de-novo inquiry. Accordingly, de-novo inquiry was conducted and she 

awarded major penalty of reduction in lower grade for a period of 

year. Feeling aggrieved, she filed review petition which was

\vas

one i

Irejected, hence, the present service appeal.

We have heard Noor Muhammad KJiattak Advocate learned3. i

' counsel for the appellant and Asif Masood Ali Shah learned Deputy 

District Attorney for the respondents and have gone through the record 

and the proceedings of the case in minute particulars.,

Noor Muhammad Khattak Advocate, learned counsel for 

appellant, inter-alia, contended that the impugned notification dated 

25.06,2019 w'hereby major penalty of reduction in lower grade for one 

yeai- was imposed is against law, facts and norms ofjustice, hence, not 

tenable and liable to be set aside. He contended that the dc-novo inquiry 

so conducted by the Secretary Irrigation was against law, Khyber 

Pakhttanichwa Government Servants {Efficiency & Discipline) Rules,

2011'and spirit of judgment of this Tribunal dated 31.08.2018 as it had - >i-., .

been obsen-ed by this Tribunal that. statements of Secretary Social ,.<1-
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Weljate aiid Members of Procurement Committee as well as Technical 

Committee should have been recorded in the presence of the appellant 

with opportunity to cross-examine them but despite clear, directions, 

ihcir statements were not recorded nor the appellant was afforded an 

opportunity to cross-examine them. It was further argued that 

again a deliberate attempt was made by the Inquiry Officer to give safe 

passage to the responsible officers by making the appellant scapegoat 

for tite second time. That no regular inquiry was conducted

once • ^
r
!

j

i

1
in the

matter which as per Supreme Court judgments was necessary! Reliance

- was placed on 2008 SCMR-I369, 2020 PLC (C;S) 1291 and 2011 PLC 

(C.S) mi.
1 ,

\
I
I

i
Conversely, learned Deputy District Attorney 

appellant was appointed as Woman Medical Officer (BS-17) wlio 

promoted to BS-18 and

contended that
I
i
1was
I1 was posted as. Deputy..Director Population 

Welfare Program in the erstwhile FATAf-He submitted that she was;

suspended on 18.02.2014 with immediate effect 

involvement in the irregularities committed in the procurement of 

medicines, therefore, charge sheet alongwhh statement of allegations 

was seiwed upon her and she submitted written reply which was found 

unsatisfactory; that the competent authority after peiusal 

examination of the inquity report, imposed major penalty 

appellant after fulfillment of all codai fonnalities, Lastly, he submitted 

that as per judgment of this Tribunal, appellant 

service for the purpose of de-novo inquiry and after dc-novo inquiry, • 

competent authority imposed major penalty of reduction to lower..

on account of I

t
t

I

t
■i and ;

on the

was reinstated into

I
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year and that she. was punished aftergrade/post for a period of one 

fuinilmecit of all codal formalities.

6. After healing the learned counsel for the parties and going
;
I

I
through lire record of the case with their assistance and after perusing

are of the opinion that some

r!
fthe precedent cases cited before us, we 

alaring discrepancies were noticed by this Tribunal in the earlier round

of litigation and it was concluded that the inquiry was not conducted in 

just, fair and transparent manner.. Relevant para frpm the judgment of 

this Tribunal dated 31.08.2018 is hereby reproduced for ready’

I

i;
i

i

I

reference:
t

"Perusal of reply of the appellant to the charge sheet and 

statements of allegations revealed that purchase committee- 

headed by the Secretary Social Sector (FATA) alongwUh 

others members was constituted after obtaining 

approval fi'otn the Secretary Social Sector (FATA). Bids 

invited were opened on the directions of the-Secretary SS by 

a broad based committee having representation of relevant 

stakeholders. Comparative statement wai signed by the 

concerned and finally by the Secretary Social Sector 

(FATA). In case there were deficiencies in the comparative 

it not the responsibility of Secretary 

concerned as Head of the department to take corrective 

measure/stop the proces.s? He can’t be absolved._of his. ■ 

responsibility. The inquiry committee should have recorded 

..statements of members of purchase committee/technical 

committee and thereafter should have analyzed their.role in

(
I

seve}7

\
5

;
J 1
k

f

i

i

{

;k !
!Statement was \

1
I

'_yj .’
Nft ■;

Ih-
I

I

j'; ; . *rr, •—• - - • •
I.—^..

:



j
J

5

their findings, ^diile responding to the charge at Sr. -No.- b 

of the charge sheet the appellant in her reply slated that

[representative of A&C Department was, included, to' 

participate in the proceedings of .the 

committee on

i
i
Iprocurement

the verbal advice of SSS (F). Why this fact 

was not got verified from the Secretaiy SS to meet the ends ' 

of justice? While in reply to charge at Sr.,no. dshe leveled

i

\

certain accusations against Mr. Fakhar Alam. .Store..Ke 

and Mr. Muhammad Kat

eper

. It ivai' the duty of the inguiiy 

committee to have recorded their statements, but the report 

was eilent on this issue.

I
nran

1!
f

I

In addition to this reply furnished to the enquiry committee 

by the official respondents was also worth perusal. In this 

rejAy fingers were pointed out toM’ards..Secretary.Social.

(FATA) being responsible for certain lapses. It 

quite strange why the Secretary Social Sector 

associated with inquiry proceedings? Was it 'intentional 

otherwise? Fairness demanded that, his statement should 

have been recorded to counter the allegations leveled,by. 

the appellant those -contained in the official reply We 

apprehend that the appellant was made scapegoat to 

the skin of others. Action of the

I
I

Sector was t

not

or

I
:\

i

save

enquiry committee also

goes against, the spirit of E&D Rules. 20! 1. Firstly
i

statements of all concerned, including Secretary should 

have been recorded in the presence of the appellant and 

thereafter opportunity of cross examination

\
f

should have

‘
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been given to her. It is a serious departure from the laid 

sufficient for making the 

proceedings illegai/unlawfuL The inquiry’ committee also

down procedure and is

proposed disciplinary action against Mr. Fakhar 

Store Keeper and Mr. Rashid Ahmad but during th

Alain,

e course

of hearing official respondents when...confr.onted 

point were clueless. Similarly.

J

on., this

documentaty evidence 

action against the 

officials of AGPR as proposed by the enquiry committee

no

was produced to substantiate that

I

i

taken. ” i

In view of the above, appeal was accepted by this Tribunal 

impugned order,was.sel aside. Respondents,were directed to conduct 

de-novu inquiry against the appellant sfrictly, in accordance with law. 

The de-novo inquiry report is available on file which shows that charge 

sheet alongwith statement of allegations

and

e

I.
1

1

j i

wer{j nevei- sei-ved upon,

appellant. As per Rule-10 (I) (b) of Khyber Paldrtunkhwa Government 

Sejvants (Efficiency & Discipline) Rules,

;
i

:

2011, if the

authority decides that it is necessar>' to hold an inquiry against the 

accused under Rule-5, it shall pass an order of-inquiiy'

competent\ !

!

in writing which . 

shall include the grounds for proceeding, clearly specifying the charges

i

alongwith appoitionment of responsibility. )

1. In the instant case, upon the direction of this Tribunal for de- t
/A

K'<

mquiry, charge sheet alongwith statement of allegati 

served u^on the appellant as per law. It will

novo
ions was not

not be out of place to

mention here thap framing of charge and its 

statement of allegations is not mere a fonnality but it i

I

communication alongwith (

i

mandatoryIS a
s

k

:

■t r
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pre-requisite which is to be followed. Despite directions by this 

Tribunal, Secretary Social Sector being head of the Department

not examined in the presence of appellant in order.,to provide her a
; :.

proper opportunity of cross-examination. Statement of members of the 

Purchase Cominittee/Teclinical Committee were also not.recorded in. 

the presence of appellant. The appellant had leveled certain allegations 

against Mr. Fakhar Alam, Store Keeper and.MK Muhammad Kamrah 

but tl-teir .statements'were not recorded despite directions and again the 

de-novo inquiry is silent on this issue. Secretary Social Sector (FATA)

'vas responsible for certain lapses but again he was not associated with 

the inquiry proceedings and tire appellant was made scapegoat to save 

the shin of others. De-novo inquir>' was not conducted in accordance 

with Khyber PakJitunklrwa Government Servants (Efficiency & 

Discipline) Rules, 2011 as neither the statements of ali concerned 

recorded in tire presence of the appellant nor she was given any 

. opportunity of cross-examination. Nothing was brought before this 

Bencli in order to show any action against Secretary, Storekeeper and 

other officials of AGPRs and Rule-ll(4) of Khyber Pakhlunldrwa 

Government Servants (Efficiency & Discipline) Rules, 2011 was 

• violated as their statements were not recorded,in the presence of 

accused appellant. It is also on record that show cause notice was also 

hot sci-ved upon the appellant. The ,report of de-novo Inquiry is also 

silent in this regard ^ahd that's why no reply was submitted bv the 

appellant, Inquiry report v/as also not provided.' As per Rule-14(4Xc) of 

Khyber Pakhtunkhwa Government Servants (Efficiency & Discipline) 

Rules, 201 l,,the competent authority shall provide a copy of the inquiiy..^
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yi* i mport to the accused but in the instant case, inquiry report was provided 

the previous date of hearing to the appellant. Admittedly she 

condemned unheard as no chance of personal .hearing was'afforded to 

her. It has been held by the Supreme Court of Pakistan that where the 

civil servant, was not afforded a chance of personal hearing, before 

passing of termination order,, such order would be void ab-iniliq 

Reliance is placed on 2003 PLC (C.S) 365.

For what has gone above, the impugned order of imposition of 

penalty with disciplinary proceedings wherefrom ttj'?su!ted,„is.set aside... 

and appeal is accepted as prayed for. Parties are left to„b.ear,,,the,u' own., 

costs. File be consigned to the record room. . '
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ANNOUNCED. •:
■: 14,04.2023..
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GOVERNMENT OF KHYBER PAKHTUNKHWA 

HEALTH DEPARTMENT

AUTHORITY LETTER

Mr. Safi Ullah Focal Person (Litigatlon-ll) Health Department Civil 

Secretariat is hereby authorized to attend/defend the court cases and file 

comments on behalf of Secretary Health Government of Khyber Pakhtunkhwa 

before the Hon'ble Khyber Pakhtunkhwa, Service Tribunal and lower courts.

^•^(^AHMOOD ASLAM) 
Secretm^^ Govt, of Khyber Pakhtunkhwa 

Health Department
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