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12(2) CPC Petition No. 573 /2024
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Order or other proceedings with signature ijudge—

2

14/06/2024

_ ~ The Petition U/S 12(2) CPC in appeal no. 1299/2019
submitted by Secretary Health & other respondents
through Section Officer Litigation. It is fixed for hearing

{before Division Bench at Peshawar on 25.06.2024. Original |-

file be requisitioned. Parcha Peshi given to the
representativé of the respondent department. '

By the order of Chagirman- -




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
| R CRycpe Pelifien wo 573 /Za:?/b;

1. Secretary to Govt. of Khyber pakhtunkhwa Health Department

2. Director General Health Services Khyber Pakhtunkhwa

-

VERSUS

Petitioners

Dr. Lal Zari, Ex-Deputy Director (BPS-18), Population Welfare Department, FATA
Merged Area Secretariat, Warsak Road, Peshawar.
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<0 BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR
\ |R(3) CPE Petrition Wo - 575 /20201

1. Secretary to Govt. of Khyber Pakhtunkhwa Health Department
2. Director General Health Services Kh\,;ber_Pakhtunkhwa e are it et raesneer ennnrnas Petitioners

fﬁ

VERSUS

Dr. Lal Zari, Ex-Deputy Director (BPS- 18) Population Welfare Department, FATA Merged Area
Secretariat, Warsak Road, Peshawar Respondent

PETITION UNDER SECTION 12(2)OF CiVIL, PROCEDURE CODE 1908 AGAINST THE JUDGMENT
' OF THE HONORABLE TRIBUNAL DATED 14/04/2023 IN SERVICE APPEAL NO. 1299/2019

: Kgyhe:- Pakheakhwa
©erv
Respectfully Sheweth: . ce Tribunag

" Diniy No. _(’“7 ,3

FATS:

1. That the respondent had filed Service Appeal bearing No 1299/2019 befor(é the
Tribunal Peshawar

2. That the respondent concealing'the material fa'cts from this Honorable Tribunal that the
Heaith Department is the parent department, however, the petitioners has not made
Health Department as party and thus she succeeded to get £x- parte judgment dated
14/04/2023 {copy of judgment attached).

3. That the impugned Ex-parte Judgment dated 14/04/2023 is liable to be set- aside on the.
following grounds:-

GROUNDS:

A. That the impugned judgment dated 14/04/2023 has been obtained by the respondent
on the basis of fraud, mis-representation and concealment of facts hence the |mpugned
judgment is liable to be set-aside.

B. That the respondent had been performing and enjoying double service benefits

| fraudulently i.e. from Population department and Health Department at the same time
which is gross misconduct. _ ' _

C. That the respondent concealed her removal order from the Health Department in order
to conceal her second appointment for which she will be proceeded.

D. That in order to cancel her second appointment in Population department, she mala-
fide did not cite Health Department as a party.

Prayer:

In view of the above, it is requested that the judgment of the Honorable Service
Tribunal dated 14/04/2023 may be set-aside and the petitioners may be allowed to properly
defend the case, please.

Ay
ood Aslam)

Secretar ovt. of Khyber Pakhtunkhwa
Health Department
{Petitioner No. 01)

‘ﬁﬁr. Mu;am;ad Saleem} |

Director General Health Services
Khyber Pakhtunkhwa
{Petitioner No. 02)




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR .

\.[
v‘s
é-' 1. Secretary to Govt. of Khyber Pakhtunkhwa .Health Department _
2. ‘Director General Health Services Khyber Pakhtunkhwa ....................... NOESR Petitioners
VERSUS

Dr. Lal Zari, Ex Deputy Director (BPS-18), Populatlon Welfare Department FATA IVIerged Area
Secretarlat Warsak Road, Peshawar - et v Respondent

'PETITION_ UNDER SECTION 12(2)0F CIVIL, PROCEDURE CODE 1908 AGAINST THE JUDGMENT
~ .~ OF THE HONORABLE TRIBUNAL DATED 14/04/2023 IN SERVICE APPEAL NO. 1299/2019

AFFIDAVIT

| Dr. Muhammad Saleem Director General Health Services Khybe'r Pakhtunkhwa
do hereby state on oath that contents of the above petition are correct to the best of my
. knowledge and nothlng has been_concealed

DePOn ent

!; L~ 4. s I]:‘-u ‘. . .
) ':;'. 3 ~ '.',"". £ : . *
o -~ Dr.;uha%mad Saleem

Director General Health Services
. Khyber Pakhtunkhwa -
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- BEFORE THE KHYBER PAKHTUNKHWA SERYICE TRIBUNAL
' PESHAWAR :

apPEaLNC. [0 (7 /2059 . -

Or. Lal Zari, Ex: Deputy Director (BPS-18),
Population Welfare Department FATA (Merged Area), BT
Merged Area Secretariat, Warsak Road, Khyber Pakhtunkhwa, Peshawar

' e st rs et re e rerreessnsn s APPELLANT

VERSUS

1- The Chief Secretary, Khyber Pakhtunkhwa, Peshawar, . - .

2- The Principal Secretary to Chief Minister, Khyber Pakhtunkhwa,
Peshawar. " ;

3- The secretary population welfare Department, Khyber Pakhtunkhwa
Peshawar. : ] o

4- The Director General Population Welfare Department, Ay - -
Pakhtunkhwa, Peshawar.

APPEAL UNDER SECTION-4 OF THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL ACT, 1974 AGAINST THE IMPUGNED
ORDER DATED 25.06.2019 WHEREBY MAJOR PENALTY OF

P e

REDUCTION TO LOWER GRADE HAS BEEN IMPOSED ON THE

GROUNDS

PRAYER: IR .

That on acceptance of this appeal the impugned orders. date
25.06.2019 and 06.09.2019 may very kindly be set aside anc
the appellant may ‘be restored on her original postTe-
Deputy Director (BPS-18)_with all back benefits including

seniority. Tha e respondents may ' ease be
‘directed to grant bacl. benefits to the appellant for the

intervening period ie. w.ef. the date of dismigss!
(21.5.2015) till the date of re-instatement (25.6.2019). #i:-
other remedy which this august Tribunal deems fit that
also be awarded in favor of the appellant.

R/SHEWETH:
ON FACTS:

Erief facts aiving rise ro e present aﬁnea! are ag

unaer:-

1.  That the appellant‘ \.«fas appointed as Assistant Director in the
Population Welfare Department (FATA) now (Merged Area) vide




. B
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL o
| , | PESHAWAR S s
Service Appeal No:1299/2016 |
Date of Institution - .02.10.2019 :
Date of Decision . 14.04.2023 )
: o N
Dr. Lal Zari, Ex: Deputy Director (BPS-18), Population Welfare -
Department FATA (Merged Area), Merged Area Secrétariat, Warsa_k '
;. . Road, Khyber Pakhtunkiiwa, Peshawar. |
: L {Appellant) -
i ' .
The Chief Secretary, Khyber Pakh tunkhwa, Peshawar and three others,
(Respondents)
Noor Muhammagd Khattak, _ o a
Advocate ' For appellant.
" ASif Masood Al Shah, _
Deputy District Atlorney For respondents.
Mrg Rozina Rehman’ Member @
Miss Fareeha Payl ‘Member (E)
. ' JUDGMENT - o :
: Rozina Rehman, Member(J): The appeilant has invoked the jurisdiction of
this Tribunal through above titled appeal with the prayer as 'cop_ieri below:
: “Or acceptance of this zppeal the impugnedi orders
: dated 25.06.2019 and 06.09.2019 may very kindly be set N
. ! _ N
- aside and the appellant may be restored on her original

post Le. Deputy Director (BPS-18) with ap back

; benefits ins:lud:ing seniority. That the respondents may
A - : ‘
_' - 1‘\ further please be directed fo grant back benefits to the
e

appellant for the Iintervening peviod i.e. w.e.f the dste of

j . | dismissal (21.05

2015) €ill the date of reinstatement

(25.06.2019). "
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Brief_‘ facts leading to filing of the instant .appeal are thai

9.
" appellant was appointed as Deputy Director _\.in the Pdpulétion ngfar.e
Department (FATA), now Mei'g'eci' Area vide order dated 26.07.2006.
During service, she was 'promolted to siﬁgle cadre pbét' of Deputy } .
Director (3BS-18) on the fecomrnéndation' of Depart:mental Promotion
Committee. She was susiaended on some 'allégations; 'whe'lj;a-éﬁer, an
inquiry was conducted and she was ﬂismisséd from ser\_ficé. She filed
" review petition whicﬁ was also rejected, where-after, she filed service '
appeal which was accepted with direction tﬁ the authorities to c_o;xduct. :

“de-novo inquiry. Accordingly, de-novo inquiry-was conducted and she

was awérded major penalty of reduction in lower grade for a period of :
~one vear. Feeling aggrieved, she .ﬁjed review petition which. was _ i
rejected, hence, the present service appeal. o i
3.I ’ We Have heard Nbor Muhammad Khattak Advocate learned
“counsel for the eippg_llént and Asif Masood Ali Sha;h learned Deputy
District Attorney for the respondents and'ha\_fe_ golne tilroﬁgh the record 1
and the proceedings of the case in minu-te particulars.
4. N’oo.l.' Muhammad Khattak Advocate, learned counsel for
appellant, inter-alia, contended_.that the impugnedl notification dated
25.06.2019 whereby major penalty of reduction in. lower gradg for one ;
year was imposed is against law, facts and norms of justice, hence, not
) tenable ar.ld. liable to be set aside. He csmt_gﬁded_ that the d?’%“?}’? i_r]q}_l_i_ry
so conducted by the ‘Secretary Trrigation” was ‘apainst ‘law, Khyber .
Pakhtunkhwa Government .Servants (Efficiency & Iiscipline} Rules, ;
201 L"and spirit ofjudgmeﬁt of this Tribunal dated 31..08:2018 as it _h-ad cn ,.E_;-_- s

been observed by this Tribunal that statements of Secretary Social ——Ji,’

1
R [



- Welfare and Members of Procurement Committee as well as Technical
Committee should have been recorded in the presence of the appellant

with opportunity to cmss—examine them but despite clear. directions,

their statements were not recorded nor the appel!ant was afforded an -

opportunity to cross-examine them. It was further algued that’ once
again a deliberate attempt was made by the Inquiry Off'cer to give safe
passage to the responslble officers by makmg the appe]lant scapeéoat
for the second time. That no regular inguiry was conducted in the
matter whjch as per Supreme Court Judgments was necessary Reliance
was p]aced on 2008 SCMR-1369, 2020 PLC (C: S) 1291 and 2011 PLC

(C.S) 1111,

5. ) 'Convmselv Ieamed Deputy Dlstnct Attorney contended thnt
appe]iant was appointed as Woman Medical Officer (BS l?) wlio was
promoted to BS-18 and was posted as. Deputy D;reclor Population
Welfare Program in lhe erstwhile FATA “He submltted that she WHS
:;uspeslded on 18, 02 2014 with tmmediate effect on ‘account of
involvement in the irregularities commltted in the .p'rqcm_'ement of
medicines, therefore, '6T1arge sheet a.IQng\#itl1 statement '_o.f a.IIegaIidﬁs
was served u.pon her and sh’e submitted written iepiy which was f'o.und
umdmfactow that the competent authority after pemsa] and
examination of the mquu*y report, imposed major penalty on the
nppcllant after fulfillment of all codal formalities. L'lSTfy, he submttted
that as per judgment of this Tribunal, appc]lar_lt_Iwas-_réin_stated into
. ser\.fi-cc for the purpose of de-novo inquiry.and_after dc_—novq_-inquiryl,- :

the competent authority imposed major penalty of reduction to lower, ..

RN
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|
grade/post _for a period of one yéar and Itl:1at she':'was puﬁiéhed after
fulfillinent of a;ll__ codal for'maiilt‘ies.l
6.  After hearing the learned counsel .f;or .the parties and -.gc}iﬁg .*
. : ‘ _ ;
through the record of the case with their assistance and after perusing
the precedent cases cited before us, we are of the .opinion that some
glaring discrepancies were noticed By_ this Tribunal in the-earlier rounci 3
of litigation and it was concluded that the inquiry-f was not c'n-)nducted in :
j__”EE.. fair and transparent manner., Relev.ant para from _t_he- jpu"_:dgm_er_lt_of J t
(his Tribunal dated 31.08.2018 lS hereby reﬁrodﬁced for ready’ !
. : . : i
reference: 1
“Perusal of reply of the ap-peﬂant fo tﬁe chal}fge s?izeet and - E
sra.remems of af!egarfdns revealed that pﬁréhase committee: }
-r'readed by 1.'!19 Secrem;;_j} Soéz'a__l Sector (FAT4) ..fr!ongw-ﬁirh‘. }
seven others members was conétffu'ted after abtéf:i;’ng
approval from rhé Secretary Social Sector (F./'I.TA).. Bids I
. . |
invited were opened on the direcrfqm- of If’IE'SeCI’Eta.“}; SS by T
a broad based _con{mirre{e having representation of relevant
stakeholders. .Compa_rarive statement was signed by the i
_ : o _ . . .
concerned _and finally by the Secreiary Social Sector ‘
(FATA). In case there were deficiencies in the c}:c.:-mp‘:_ératfve _ |
i statement was it not the respgﬁsz’bf!ﬂj{ of - ,. écre@y {
; 7 “concerned as Head of the department to lake corr-ec"rive ;
] / rn;_qsxﬂu_‘gf;'rqpﬂ the process? He can ’_th be. alg_sblved,_of hlfs.
], responsibility. The inquz’:yﬂcozﬁn;ir{ge's_}'_zqufd_have ,req@'rﬂ'.:fed_ |
. [ e, Statements Of members of purchase co;nmi{rée/rechhicai' U
1 committee and rhereaﬁer should have analyzed their role in ﬁ(‘ '
. |

B i e
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5
their findings. While responding to the charge at Sr. No. b

of the charge sheet the appellant in her reply stated thar

representative  of A&C  Department was, z'nc!z{déd_ 10

participate  in  the proceedings  of the

committee on the verbal advice of $S5 {F). _W_J'_ry__-_;}afs Jact

was not got verified from the Secretary 85 to meet the ends

of justice? While in reply to '(,jh;:zrge at.Sr. no. d she ?evee’ed '

. certain accusations against Mr Faa’char A!am Store. Kecper

and Mr. Muhammad Karm'an It was the dury of r?ne rngw‘r-y

committee to have r.ecordea’ their sra_temems, buf 'rhé report

\

was eilent on this fss ue.

In addition to this repfy Surnished to n’ze enquzry commzttee

by the offi c:a! respondents was a!so worrh perusaf In ff'ns

reply f ingers were pointed out towards ...Secrermy_:-.Socfat'._..-..

Sector (FATA) Qe{ng responsible for certain Zapges.. It- was
quite .sfrancre why the. Secrerm Y Socza/ Secror _not
assocrated with inguiry proceedmgs? Was it :nreﬁnmraf or
_ o:hc’rwrse? Fairness demanded th'ar his _statement. shou!d
have been recorded 10 counrer the ab’eglanons .’evdea by
me appellant fhose contamed in the official reply. We
apprchend that the appelfanr was maa’e scapegoat fo save
the skin of ot_her.s.-Acrzo;j _of ﬂ?e enguz‘ry commfftc:é also
goes ._agaz‘nsr_ the spirit of E&D Rules 201 1_._ frrsrly
statements of all -concerned, f'nch}dr‘ng .Se'crerary'shr}uld

have been recorded in the presence of the appe!.’anr and

merea;zer Opportunily of cross examination shoufrz’ have

procurement’

mpegp iras o

. prozia. o
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been given to her. It is a serious departure from the faz'd

a’own procedure and s sufficient  for makang tffe

proceeamgv u’{ega."/m!awfuf The inquiry cominittee afso

proposed disciplinary action against Mr Fakhar Afam
Store Keeper and My. Rashzd Ahmad but during the course

of Ji'eanng official respondents when conﬁcm{ea‘ on.. this |

point were cfuet'ess. Stmilarly, no doczmzenfary evidence

wyas ;deuced to substantiate that action against the

officials of AGPR as D

‘opased by the enquiry commilee

was faken, ”

In view of the above, appeal was acceptéd. by thxs Tubunal and

impugned order ‘was_ set aside, Respondents were directed to conduct
de-novo inquiry against the appellant stricily in accordance withl law.
The de-novo inguiry repart is available on file which shows that charge

sheet alongwith statement of allegations . were never served upon

appeliant. As per Rule-lO (I) (b) of Khyber _Pél{h{unkhwa'Gcwernment

Servants (Efficiency & ‘Discipline) Rules, 2011, if. the competcm

authority decides that it is necessaty to hold an inquiry against the

accused under Rule-5, it shall pass an order of-inquiry In writing which -

shall include the grounds for proceeding, cIcarly spemfymg the chargo:,

_ :1]0]1&\‘»'11211 apportionment of resp0n51b111ty

7. In the instant case, upon the direction of this Tribunal for de-

novo mquiry, charge sheet alongwith statement of a[legatio'ns_was-not

served upon the appellant as pcr law. It w:ll not be out of pIdce to

mention here that. framing of charge and its commumcatlon alongwith "~

statement of allegations is not mere a formality but it is_a mandator-y,_;_ S




p:e-wquw]te thh is to be followed Desplte dlrccnons by this

Tubunai Secretary Social Sectm being head of the Department was

not exam;_ngd in the presence o_f a_ppe[lant 'z__n _o.rd_e_:r__,t_o provi_de hér a

~ proper opportunity Q;f'v_grqs\,s'.-ex“ami_nation. Statement-of members of the
Purchase Committee/Technical Committee were also not.recorded in.
the presence of appellant. The appe]lan_t had Iéveled'cez"tain':al'legat'ions

against Mr. Fakhar Alam, Store Keepér and M Muhammad Kamran'“

but thmr ';tatemcnts were not recorded desplte durectlons and agam the
de-_novq i__n_quiryis silent on ﬁhis issue. Secretary Social Se,ctbr (FATA)
‘was responsible for certain l.apses but agairi'he was not a-ésoci"ated Wiih
the inquiry p'ro;:eedings and the :;ppellan_t_ wa?ma_dg_iéc-_agegqat to save
the skin of emers.:]';)e-novo inquiry was not'cond_u(;'ted in accordance
with  Khyber Paldltunlfa-hwa Government Seljvants. (Bfficiency &
Discipline) Rules, 2011 as neither the statements of all céncgmed were

recorded in the presence of the appellant nor she was given any

. opportunity of cross-examination. Nothing was brbught-before_ this

Bench in order to show any action against Seéretary,'Stm'ekeeper and
other officials of AGPRS and Rule- 11(4) ot K.hybe: Pakhtunlchwa
Government Servants (Efﬁmency & Dlsmplme) Ruleq 2011 was

vloiated as their statements were not recorded.in the presenée of

accused appellant. It is also on record that show cause notice was also

not served upon thé ‘appellant. The report of. de-novo mquu‘y is also

silent in this regard :and that's why no réply was submitted by the

appellant, Inquiry repbrt was-also not provided: As per Rule-1 4(4j(c) of

Khyber Pakhtunkhwa Government Servants (Efficiency &\'-Dliscipiine')

Rules, 2011, the competent authority shall prox;ide-'a copy of the-iﬁqili__ry..-:-_




T u.po:t to the accused but i in the instant case, mqulry repoz t was pr owded !
1
on the. prewous date of hearmg to the appe!lant Admjttedly she ‘was i
condemned unheard as no chance of parsonal hearmg wis afforded to ;
!
her. It has been held by the Supreme Court of Paklstan that whele the 5
: !
i civil servant was not afforded a chance qf-.persdnal _ht-:agi_j'}g_. ._before j
‘ passing of 'terminétioh order,. such order would be vo:dab-mzlm :
Ol . ) BT ’ {
L -, _ ‘ 1
B Reliance 18 placed on 2003 PLC (C S) 365. ;
g. Fm what has gone above, the 1mpugned order ot 1mp031t10n of 1
penalty with discipl:inar.y proceedings wherge_fygr;_l_‘ ;;_17§_511]_t_e,_g:l_,,‘,]__s_,_s_gt;,as_md_e.,., !
and appeal is accepted as prayed for. Parties are left to bear theiv.own._ !
costs, File be consigned to the record room. i
ANNQUNCED. | |
: | ALy - |
":
.i !
1 }
’;
’ '
’ *Maazem Shuah® 1
1 i
i '
'i .
1
|
| |
| g
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28" & GOVERNMENT OF KHYBER PAKHTUNKHWA
‘HEALTH DEPARTMENT I

AUTHORITY LETTER

Mr. Safi Ullah Focal Person (Litigation-11) Health Department Civil
Secretanat is hereby authorized to attend/defend the court cases and file
comments on behalf of Secretary Health Government of Khyber Pakhtunkhwa

before the Hon'ble Khyber Pakhtunkhwa, Service Tribunal and lower courts.

—-#-'7'9-.

MOOD ASLAM) .'
~ Secre to Govt. of Khyber Pakhtunkhwa

Health Department




