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1 15.04.2024 The implementation petition of "Mst. Sobia

submitted today by Mr. Noor Muhammad Khattak
Advocate. It is fixed fdr implementation report before
Single Bench at Peshawar on o .Original file be.
;'équisitioned. AAG hés noted the next date. Parcha Peshi
given to counsel for the Petitioner.
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BEFORE THE KHYBER PAkH:TUNKHWASERVICE TRIBUNAL

PESHAWAR
Execution Petition No. 00(&? - [2024
In Khyhcr Pakbiukhwa
~ Scrvice Tribuna
Appeal No. 3989/2021 - 19/9 /9 £
Dated.‘.ﬂs—&iﬂ«‘-‘

Sobia D/o Said Kareem

ASDEO (Female), District Mardan

R/0 Irum Colony, Nowshera Road, Mardan | |
e cerrnareas PETITIONER

VERSUS

1. Government of Khyber Pakhtunkhwa through Secretary
Elementary & Secondary Education, Peshawar.
2. Director Elementary & Secondary Education Department,
- Peshawar.
. 3. Chairman Khyber Pakhtunkhwa PUb|IC Service Comm:ssuon ‘Fort
G Road, Peshawar Cantt.
N 4. Secretary Khyber Pakhtunkhwa Public Service Commission, Fort
N Road, Peshawar Cantt. .
o District Education Officer (F) Mardan _
. Sub Divisional District Education Officer (F) Mardan.
........... RESPONDENTS

o ;1

S EXECUTION PETITION UNDER SECTION 7(2)(d) OF
R THE KP SERVICE TRIBUNAL ACT 1974, RULE 27 OF
THE KP SERVICE TRIBUNAL_ RULES 1974 READ
WITH SECTIONS 36 AND 51 OF THE CIVIL
PROCEDURE CODE AND ALL ENABLING LAWS ON
THE SUBJECT FOR THE IMPLEMENTATION OF THE

JUDGMENT DATED 03[11[2023 IN LETTER AND
SPIRIT.

l
}
‘.
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.R/SHEWETH:

1- That the petitioner filed service appeal bearing No.
3989/2021 before this august Service Tribunal, against
the impugned notifications dated 28/02/2019 &
20/03/2019, whereby the respondents disowned the
‘appointment notification of the petitioner.

2- That the appeal of the petitioner was finally heard on
dated 03/11/2023 and as such the ibid appeal was
allowed with the following terms by this august Servuce
Tribunal:
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In view of the above discussion, we set-aside the
impugned orders dated 28/02/2019 & 20/03/2019
and reinstate the appellant into service for the
purpose of denovo inquiry with direction to
respondents to provide opportunity of personal
hearing, self-defense and cross which are pre-
requisite of fair trial and to conclude the inquiry
within 90 days after receipt of copy of this
Jjudgment. Consign”, Copy of the judgment dated
03/11/2023 is attached as annexure...uvvevearerassvnnernnns A

3- That after obtaining copy of the judgment dated
03/11/2023 the same was submitted with the’
respondents for implementation of his grievance coupled
with an application, but the respondents/ department
failed to do so, which is the violation of the judgment
supra. Copy of application is attached as annexure....... B

4- That petitioner having no other remedy but to file this
implementation petition.

It is therefore, most humbly prayed that on

- acceptance of the instant execution petition the
o respondents may kindly be directed to implement the
K Judgment dated . 03/11/2023 passed in Appeal No.
o 3989/2021 in letter and spirit. Any other remedy which
this august Tribunal deems fit that may also be awarded

in favor of the petitioner.
%?46«}@

Sobia

THROUGH:

NOOR MOHAMMAD KHATTAK
ADVOCATE SUPREME COURT

AFFIDAVIT
I, Sobia D/o Said Kareem R/6 Irum Colony, Nowshera Road,
‘Mardan, do hereby solemnly affirm that the contents of this
Execution Petition are true and corréct to the best of my knowledge

Wbelief and nothing has been concealed from thisW-Court.

EPONENT
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KﬁﬁE_R_PAKIlHi NK HWf\ SERVICE TRI BUNAL PESHA WAR
Service Appeal No. 3989/2021

BEFORT: MRS. RASHIDA BANO ' MEMBER (1)
MR, MUHAMMAD AKBAR KHAN . ... MEMBER E) .

‘ Soma D/O Said Kaleun R/O [rum (,oiony NOWQheI‘a Road, Mar dan
(Appellanr)

VERSUS

B Jovernmcnt of Khyber Pal\htunl\hwa through Secretary Eiementary &

Sccondaw Education Civil Scuetauat Peshawar.
-2 Directm Elementary & Secondary Education Depaltment Peshawm

'(,imuman Khyber Pakhtunkhwa Public Service Commlsmon Fort Road

Lt

- Peshawar Cantt.

Peshawar Cantt.
5. District Education Officer {I"). Mardan..
-6 Sub-Divisional District Education Officer (F), Mardan.

. .. (Respondents)
Mr-. Noor Muhammad Khattak S -
Advocate : - For appellant
Mr.Muhammad Jan |
: District Attorney L For respondents
Date of INSHEUtion. ....oovovreeeveros 22.03.2021 -
"Date of Hearing.:....ooovvevieineinne 03.11.2023 -
Date of Decision.......... RO 0311, 2023
- *&«?
@ ctp , . 4
. - ‘(‘J w , JUDGMENT
"5 @AQ .
n, e ~ .
D _ RASHIDA BANO MEMBER (J): The instant serv1ce appc,al has been
msmuted under section 4 of the Khyber Pakhtunkhwa SCI vice Tnbunal
- Act 1974 ‘with the prayer copied as below:
D

‘ “On acceptance of this qppeﬂl the impugned notlﬁcatlon

dated 28.02.2019 and 20.03. 2019 may kindly be set aside

: VAR
e fae oo tlchws -
wh ';’v,w"ﬁ:b:mn! and the appellant may graciously be reinstated with all
Pryee) WIS adatd . T ) .
. ' . back benefits with costs.” \
) -

......

4. Secretary Khyber Pakhtunkhwa Public Service Commission, Fort Road.,
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2. Brief facts of the case, as given in the memorandum of appeal. are

that pmsuant to advertisement No. 5/2009 dated 13. 06 2009, |ssued by

nsaondcnt N04 the appellant bemg disable, applied agamst the post of

Female Assistant District Education Officer (BPS-16), allocated agamst 2%

'quold of d1sablc c1nd1dates appearing at Serial No.10 of the advernsement

' She appealed in test & interview, quallf ed the same and accoldmgly vide

Notmcatlon dated 28.02.2012, she was appointed against the said post and

was performing her duties when all of sudden respondent No.2' vide

th,iﬁcafion dated 28.02.2019. disowned her appointment notil.lcat,ion and.’

dnected the respondent No.5 to recover salaries and othu allled benefits

. drawn by her Appellant filed writ petition beanng 2206/2019 whlch was

sent to this Trlbt1|1al with direction to treat it service appeal vnde order dated

. 24.02.2021, hence the instant service appeal.

3. Respondents were put on notice who submitted v‘vritten:
replies/comments on the appeal. We have heard the learned counsel for the
appellant as well as the learned District Attorney and perused the case file

with connected documents in detail.

4. Learned counse! for the appellémt argued that impugned orders are

against law, facts and norms of natural justice, hence not tenable and liable
to be set side; that the appellant has not been treated in accordance with

law= as’the Aappellant was not afforded appropriate opportunity to defend her -

.. cause as enshrmed in Article 10-A of the Constriction-' hence the

_lespondents acted WIthoul jurisdiction; that is well settled law that regular

inquiry is must before nnposmon of major penalty of removal frOm service,

- which however was not done in case of appellant. ..
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" to treat wr;,_t petition as service appeal. Record further reveals that Publlc
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5, Conyereely_. learned DlS'[l ict Attorney for the 1espondents has
umtended thdl lhe appellant could not produce any cogent ploof and legal

]muttmtlon in support of her stand rcgarding her recommendauons by the .

public ser vice commnssnon and it-was found that the recommendation letter

by the pubhcservuee commission was [ake; that the appetiant could not

prove that she has been recommended by public service commission,

therefore her claim regarding her appearance before medical board and her -
-service rendered makes no legal ground; that due to the above reason,

servxccs of the appellant has been disowned by the respondents after-due -

plocess of law alongwnh the recovery of salaries 1ece1ved by her; that

'appeal of the appellant is baseless and without any cogent proof and

justification, therefore is liable to be dismissed.

6. Perusal of record reveals that when after performing duties for long
seven: yea1 by the appellant, respondents found that recommendatton letter :

" of the Publjc Service Commission in respect of the appellant was fake»

bogus and all of a sudden appointment order of the appellant was dnsowned

without providing any opportunity of self—defence Appellant challenged

"her disowning of appointment order dated 20.03.2019 in a writ petition

bcarmg No 2206-P/2019 which was sent to this Tribunal by the worthy -

Peshawar ngh Court Peshawar vide order dated 24.02. 2021 W1th direction

_Servie'e (ibmmission advertised four posts of female Assistant Diét_ri’ct ..
| Ofﬁce1 (Di-sable- Quota BPS-16 vide advertisement No 5/2009).-Appellant
being- qua_li.fled having degrees of B.Ed and M.A app]ie'd,,fortbe po§t of,
ADEQ, p'laced. on record letter dated 27.05.2010 for interview was issued ‘
byv Khyb_et .Pakhtunkhwa Public Service Commission, which vi'fould suggest:

-that ap_pellant had applied for the post. It is also importait to-note appellant‘

o V!;t &
Hervice Tribuna?
SN
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placed on reeord application form submitted to Public Service Commission.

: /\]}]’)L”illll. ~was appointed upon recommendation of Public ‘Service
Lommrsmon vide note dated 28.02. 2012 alongwith three others on drsable A

quota by' respondent. In pursuance of the order, the appel-lant._assumed the

charge on 20;02-2017 and started performing her duty. After assuming

duty the process of verification of her document started. The directorate of

educatlon verified that appomtment order dated 02-02- 2017 in respect Of

the- appellant has been checked with office record and was found correct.

“ ‘Letters dated 14.04.2012, 24.04.2012 and 21.05. 2012 of Dy DEO (F)~
}Maldan Dy Controller of Examination, Umverszty of Peshwar and
- Asqrstant Secretary BISE Peshawai would show that educatronal and
~p10tessronal eertrﬁcates/decrees/DM(,s have been venhed trom the

conc’erned Board/umversttres and were found correct. After verrtrcatron of

antecedents of the appellant, salary of the appellant was actrvated in the.

dlstlrct account office Mardan and thc appellant served for almost seven )

_years, until her appointment order was withdrawn vide order date 28-02- .-

2019.

7. Smce no inquiry was conducted either by education department or by

publlc servrce commission and upon query of this trlbunal the respondent

could not ascertam as to what was the source, which pomted out that )

1ecommendatton in respect of the appellant were fake, rather we were

rnformed that it was due to.rumors in the department that some 1nd1v1dual

entered the system 1llegally and upon verification, it was lound that

documents of the appellant as well as other were fake. Due 1o mcomplete

informationand absence of inquiry, we are confined to the avarlable record '
- to evaluate ‘the stance of the rerondents with respect to theu clarm We

“have obaerved that the appellant was equipped with- the prescrrbed :
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plal:lnanon as well as experience required for the post of ADO. Sufficient

mate I‘dl ls avail lblL on record to show that the appellant h'\d applled for the o
subject post. The process of advertisement of the post until ﬁnal selection
and he—r' posting against the- post is in order and ln a sequence which.took'
‘almost tlnee years fulﬁllmg all the codal formalities and the appellant:
-'served a_galnst the post for seven years performing her duty to the entire
satist‘acti_on of her superior, which is evident from the 'commendation
‘l certiﬁcat—es, awarded to thé appellant. As per practice 1n “vogue, the :
: ,'.respondents.- placed requisition for recommendation of 4 posts of ADO
_(Female) whereas the commission recommended caitdidates,' wlnch does' _
“not exceed the requisite numbe1 It is un- -believable that a lengthy process
| of selection spreading over three years of time and. culmmatmg mto
:selec‘tlolt of the appellant being lemale would be mancuvered by her
1llegallv Antecedents of the appellant had gone thtough the | plocess of
‘Veu‘lcatlon and everything was clear during her initial appomtment Wh]Ch .
s ewdcnt from 1econd of the respondents, which is un- dlsputed and not ..
- lake /\ppomtment order of the appellant was 1ssued by the competent
authority, ‘which also is not disputed. Similarly, her medtcal fitness, :
lpreparatlon of service book, her posting against a post by district educatlon
officer- and her salary are also not fake and are un- d1sputed The appellant
'~ has selved agamst the post for quite longer and has developed vested rtght :
‘ -over the post but was relieved of her duty overnight thhout obscrvmg the

legal formalltles under the pretext that her 1ecommendat10n letter was fake.

.{,

- It was the statuto;y duty of the appomtmg authority to check and re-check

the appomtment procedule wlnch howeve1 was done in case of - the

appellant well before time, but later in time, the respondents demed its own

acts and to '[hlS effect. the Supreme Court of Pakistan in its judgment : :

e et



'repcu'_h;%d ac 1996 SCMR 1350 have held that authority having it'self.
) appointed civil servant could not be allowed to take benefit of its lapses in-

order 10 terminale service of civil servant merely because it had itself

comn{itted an irregularity in. violating procedure governing appointment.

A\ppomlmem of the appellant was made by competent authonty by

tollowma the prescribed procedure, petitioner were havmg no nexus with

the mode of selection process and they could not be blamed or pumshed for

~ the la\itles on part of the respondents. The order affecting the rlghts of a

-pelsorl had to be made in accordance with the principle of natural ]ustlce
mde1 t']kmo away the rlghts of -a person without ‘compl)mg Wlth the
| plmmples of natural justice had been held to be rllegal Government was
not vested with the authority to w1thdraw or rescind an ondu if the same
h-a'd taken- l'egal effect and created -certain legal rlghtsln favor .ot the

appellant Rellanee is place on 2017 PLC (CS) 585.

g. It is a well settled legal ploposmon that 1egulal mquuy is must-
before imposition of major penalty of removal from service, whereas in

- case of 'the appellant, no sucllinduiry was conducted. The Supreme Court,

]ofPalustan in its Judgmem reported as 2008 SCMR 1369 have held that in

_ case: of 1mposmg major penalty, the pl inciples of natur al justice required -

that a legular inquiry was to be conducted in the matter and opportumty ot

:defense and pelsonal hearing was to be provided to the civil servant

proceeded agamst otherwise civil servant would be condemned unheard '

and major penalty of dismissal from service would be imposed- upon him
without adopting the required mandatory procedure, resulting in manifest

' ll]JllSthC ln absence of proper disciplinary proceedings, the appellant was‘

condemned unheard. whereas the pr1n01p1e of Audi Altelm Partem was

always deemed to be imbedded in the statute and-even if there was no such '
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EXPress: pmv]sion it would be deemed to be one of the parts of the statute

_' as no adverse action can be taken against a person wnthout p10v1dmg right -

of l_iear_i.n.g to him. Réliancc is placed on 2010 PLD SC 483,

9 Ip v-iew of’ the above cli‘scussion we set-aside the impug‘hed orders
ddled 28. 02.2019 and 20.03.2019 and reinstate the appellant mto selv1ce for .
- | : the purpose of denovo inquiry with direction to respondents to prov1de
OppOI'tlmltV of personal hearing, se]t defense and cross which are pre-
1equ151te of fair trial and to conclude the inquiry within 90.days after lecelvpt._
of copy of this 1udgment Costs shall follow the event. (,011s1gn |

& 10. PI -onounced in open court in Peshawar and g/ven una’el our hands

and seaZ of the Tribunal on rhls 3" day of November, 2023.

(MUHAMM BA CQ/N) , (RASHIDA BANO)

Member (E) . Member (J )
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VAKALATNAMA |
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR. '
APt £ £ No___ /2024
;. o | (APPELLANT)
g Li A —_ (PLAINTIFF)
- (PETITIONER)
VERSUS ” |
(RESPONDENT)
);@P"\ Df/f/) {7[ o : '(:'DEFENDANT)
hereby appomt and constitute Noor Mohammad Khattak O

Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as my/our
‘Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
Advocate Counsel on -my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive 6n my/our behalf all -
sums and amounts payable or deposited on my/our account in the

above noted matter.

Dated. [ ]202 - @/ |

R

CLIENT

ACCEPTED

NOOR MOHAM D KHATTAK
ADVOCATE SUPREME COURT

WALEED/ADNAN

UMAR FA“RQ‘ )Q MOHMAND

A - MEHMOOD JAN | 5
OFFICE: - | - ADVOCATES | -
Flat No. (TF) 291-292 3" Floor, :
Deans Trade Centre, Peshawar Cantt.
" (0311-9314232)




