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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.  ¥igher Pakhtukhwa

| Piary No ’Z
Service Appeal No: 97/2024 ' ) ;
Dated-%—é é/&

Hamid Khan, SS (IT) BS-17, GHSS Kalu Khan
SWaADI vt i s b s e s s e e AP pellant.

VERSUS

Government of Khyber Pakhtunkhwa through Chief Secretary
K OLRBIS oot bt Respondents

OINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS No: 1 to 4.

,Respeétfully Sheweth:-

The Respondents No. 1 to 4 submit as under: -

PRELIMINARY OBJECTIONS.

1 That the Appellant has got no cause of action/locus standi to file in the
instant case before this Honorable Tribunal.

[ ]

That the appellant is not an aggrieved person within the meaning of Section-4
of Khyber Pakhtunkhwa Service Tribunal Act-1974 read with Article, 212 of
the constitution of Islamic Republic of Pakistan, 1973.

(98]

That the Appellant has concealed material facts'& record from the ambit of
this Honorable Tribunal in the titled case. -

£

That the Appellant has not come to this Honorable Tribunal with clean
hands.

That the matter in hand is based on mala fide intentions for gaining illegal
service benefits of seniority from the Department against the SS IT (BS-17)
postin violation of the Section-4 (2) of the Appointment and Regularlzatlon
of Services Act, 2017 on age-wise basis . '

e

(=)

That the titled case is barred by law and limitation Act 1908.

That the appellant has correctly been placed on seniority list No. 68 instead
of 36 in the final Seniority list as stood on 31-12-2021 in accordance with

~3



the provision of Section-8 Civil servants Act 1973 read with of Rules 17 {a)
of APT rules 1989 by the Department in view of the Service record of the
appenant

8 That service appeal No. 2069/2009 case titled Abid Noor VS Director E&SE
KP Peshawar is not applicable upon the case of the appellant on the
grounds of being at variance in both question of law & facts of the case from
the titled appeal.

9 That the titled case is bad for mis-joinder & non-joinder of the necessary
parties to the case.

10That the appellant is estopped by his own conduct to file the instant case
against the Department. .

11 That the matter is not maintainable in its present circumstances and even
facts of the case rather the appellant is a habitual litigant against the
Department for no good cause of action.

[2That the appellant is not entitled for the -grant.ofseniority atS,No. 36 in the
final seniority list stood on 31-12-2021 under section 4(2) of the Act of
2017 on the basis of old age employee in the Respondents Department.

ON FACTS.

1. That Para-1 pertains to the academic & service record of the appellant
regarding his appointment as an IT Teacher in BPS-16 on purely contract
basis vide order dated 12-09-2014 through NTS, however, his services were
regularized under the Act of 2017 vide order dated 08- 03 2019 by the
Respondent Department.

2. That Para-2 is correct to the extent of Date of birth of the appellant as
(05-12-1981, however, the Burdon of proof regarding the said date of birth
is lies upon the shoulders of the appellant under Article-117 of the Qanoon-
e Shahadat order 1984. '

3. That para-3 is incorrect & denied on the grounds that the final seniority list
dated 31-12-2023 of the Respondent Department has properly been
communicated to all concerned through available channels including the
social media in due process of law, wherein, the appellant has correctly been
placed at Seniority list No. 68 instead of 36 in view of the mandatory
provision of Sub-Section (2) of Section-4 under the Regularization of
Services Act for IT Teachers of 2017 which says that:-

Section-4 Determination of Seniority: -
(1) The employees whose services are regularized under this Act
or in the process of attaining service at the commencement of



this Act shall rank junior to all employees belonging to the
same cadre, who are in service on regular basis on the
commencement of this Act, & shall also rank junior to such
other persons, if any, who, in pursuance of the
recommendation of the Commission made before the
commencement of this Act, are to be appointed to the
respective  cadre, irrespective of their actual date of
appointment. :

(2)  The seniority inter-se of the employees, whose services are
regularized under this Act within the same cadre, shall be
determined on the basis of their continuous service in cadre.

Provided that if the date of continuous service in
the case of two or more employees is the same, the employees
older in age shall rank senior to the younger one. (Copy of the
seniority list dated 31-12-2021 & Act of 2017 are attached
as Annex- A & B.

4. That Para-4 is incorrect as the appellant has correctly been placed at S.No.
68 instead of 36 in the tentative seniority list dated 31-12-2021 of the SST
(IT) in BPS-16 notified by the Department in view of the Rules ibid, where
against no Departmental Appeal has been filed by the appellant, hence, got
final & notified on dated 31-12-2021 for the perusal & information of all
concerned including the appellant.

. That Para-5 is correct to the extent of the final seniority list dated
31-12-2021 of the SST (IT) BPS-16, wherein, the appellant has been placed
at S.No. 68 as per his service record in the Department.-

. That Para-6 is incorrect as the appellant is not an aggrieved person within the
meaning of Section-4 of Khyber Pakhtunkhwa Service Tribunal Act-1974 read
with Article 212 of the constitution of Islamic Republic of Pakistan 1973
furthermore, the appellant has got no cause of action to file instant appeal
nor his filed any Departmental appeal against the final seniority list dated
31-12-2021 to the appellate authority till date.

. That Para-7 is incorrect & not admitted as the act of the Department with
regard to the final seniority list dated 31-12-2021 of the SST (IT) BPS-16,
wherein, the appellant has been placed at S.No. 68 as per his service record
in the Department is within legal parameter.

. That Para-8 is also incorrect & denied on the grounds that he has correctly
been placed at seniority No. 68 in the final seniority list dated 31-12-2021
of the SST (IT) in BPS-16, therefore, the appeal in hand is liable to be
dismissed on the following grounds inter alia: -
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A.

GROUNDS: -

Incorrect & not admitted. The stand of the appellant is illegal and liable to
be rejected as the act of the Respondent Department with regard to the final
seniority list dated 31-12-2021 of the SST IT in (BS-16) TC is legally
competent & liable to be maintained.

Incorrect & not admitted. The plea of the appellant is against the facts &
relevant citation of Law & Rules on the titled appeal, wherein, the appellant
has been treated as per law & policy by the Department under the provision
of Article 04 & 25 of the constitution of 1973.

. Incorrect & not admitted. The statement of the appellant is misconceiving

and even against the facts as agitated in the foregoing paras of the reply on
behalf of the Respondents.

. Incorrect & not admitted. The stance of the appellant is illegal & liable to

be rejected in favor of the Department in view of the above made
submissions by the replying Respondents in the titled appeal before this
Honorable Tribunal.

Incorrect & not admitted. The impugned Seniority list of the dated
31-12-2021 is in accordance with the ndandato'ry pro.'vi'sion of Section-4 of
the Act 0of 2017 read with Section-8 of Civil Servants Act 1973 as well as with
Rule 17 (a) of the APT Rules 1989, whereby, the appellant has been placed
at his correct Seniority No. of 68 in the said seniority list. Therefore, the
claim of the appellant is liable to be rejected with the prayer that the
Respondents seek permission to raise additional grounds, record & case law
at the time of arguments,

Therefore, in view of the above made submissions, the appeal in

hand may kindly be dismissed in favor of the Department in the interest of

justice. _ .
Dated. __/__/2024.

SAMINA ALTA:
DIRECTOR

' E&SE Department Khyber
' ' Pakhtunkhwa, Peshawar.
. (Respondent No: 3 &)
/4

MASOOD AHMAD

SECRETARY

E&SE Department Khyber
Pakhtunkhwa, Peshawar.
(Respondents No: 8% 2)



BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL PESHAWAR.

Service Appeal Nb: 97/2024

~Hamid Khan, SS (IT) BS-17, GHSS Kalu Khan
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VERSUS
Government of Khyber Pakhtunkhwa through Chief Secretary

& Others ..., s e eeneeraenanes Respondents.

AFFIDAVIT

)

‘,;‘,

I, Samina Altaf, Director E&SE Department Khyber Pakhtunkhwa, do |

hereby solemnly affirm & declare on oath that the contents of the instant para wise
Comments are true & correct to the best of my knowledge & belief. It | is further stated
on oath that in this appeal the answering Respondents have neither been placed Ex-
Parte nor their defense has been struck off/cost.

eponent
SAMINA ALTA

. E&SE Department Khyber

 Pakhtunkhwa, Peshawar.
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THE KHYBER PAKHTUNKHWA EMPLOYEES OF THE: ELEMENTARY AND
SECONDARY EDUCATION DEI'ARTB{ENT (APPOINTMENT AND . |
REGULARIZATION OF SERVICES) ACT, 2017.

(KHYBER PAKHTUNKHWA ACT NO. I-OF'2018) .

(F irst published after having. received the assent of the Govemor of
the Khyber Pakhtunkhwa in the Gazette af Khyber Pakhtunkhwa,
(Extraordinary),dated. the 8" January, 2018 ) :

AN. ;
ACT -

.to provide for the appomtment and regulanzanon of the services of certam emplayees
appomted on adhoc or confract basis or appmnted in certain prajecrs in the Elementao) .
and.Secondary Educatzon Department in g ‘
the Province of the Khyber Pakhtunkhwa

WHEREAS it is expedxent o provxde for the. appomtment and regulanzatlon of the services St b
of certain employees appointed on adhoc or. contract basis or- appomted in‘certain:projects in "~ -

- the Elementary and Secondary - Education’ Department in. the Province of the Khyber -~ . % -
_Pakhtlmkhwa,mthe pubhc interest; , o

Itis hereby enacted as follows

1. Short title, appllcatlon and commencement.—(l) Thxs Act may be call_ed the Khyber-_ .
Pakhtunkhwa Employees of ~the Elementary ~and: Secondary Education Department -
(Appommlem and Regula.nzanon of Services) Act, 2017 _

2 & shall apply to.all the' employees in'the- Elementary and’ Secondary Educauon o
Department as defined in clause {c) of. sub—sectlon (1) of section 2 of thxs Act. . o

(3) It shall come into force- at ‘once: and it- shall be deemed to have taken effect
from the date of the initial appomtment of the employees as refened to’ in-clause. (c) of sub-

‘clause.(1) of section 2 of this Act.

2, . Deﬁmtlons --(1) In this Act, unless the context otherwme reqmres

() “Comm:sswn means the Khyber Pakhnmkhwa Pubhc Sennce- .
- Comnnsswn, _ A

C () contract appomtment” means appomlment of a duly qualxﬁed person:; - _' ;
: - for a specific period made otherwme than: in. aceordance W1th the -
prescribed 1 method of recnnunent, l

©) ' Aemployees mean dulyquahﬁed pemons, [}//’ -
| - © httested g0 be
T eel,y
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(2) .. The, expressmns “adhoc appointment” - shall have the same . meaning as.
respectively assxgned to- them in the Khyber: Pakhtunkhwa Civil: Servanls Act; 1973 (Khyber‘

O

()

(iii)

“law or rule” means the law or. rule for the time bcmg in force govermng :

. who are appointed as teachers on adhoc or confract basis by the'

Govemment after 2013 "through National Testing Service but

does not include the teachers engaged on Work charge Jbasis or

who are paid out of contingencies;

‘with the pro_] ject policy; and

who are appomted as Junior Clerk -in ‘the Elementary and - .
Secondary Education: Department by Govemment after 2013
_through Natlonal Testmg Setvme, .

“Govermnment” means the Govemment of the Khyber Pakhtunkhwa, .

the selection’ aud,appomhnent of civil servants;

“project” means,-

O
- (1)

- i)

IT/Computer Teachers in -Computer Iabs Pro_]ects in Khyber ‘

Pakhtunkhwa (Phase-II);

establishment - of -five hundreds (500) IT. Labs in Govemment e

High and Secondary Schools in Khyber Pakhtunkhwa, and

establishment of five hundreds (500) IT . Labs in: Govemment
ngh Schools i in Khyber Pakhtunkhwa (Phase—]]l) and

&) ' "_w;;;“li"

‘who are- appomted in the projects on com:ract basxs in aceordancc G

“teacher” means a teacher of primary, rmddle, econdary or h1gher
secondary school. :

Pakhtunkhwa Act No XVIIT of 1973).

: 3. ' Regulanzatwn of services of employees —(1) Notmthstandmg anything contained

in any other law or rules, the employees, who hold posts till the. commencement of this Act -

* *or il1'30™ June 2017, in respect of thie project as mentioned in sub-clase (i) of clause ()
. -of sub-section (1) of section 2 of this-Act, as the case may be], shall be: deemed to have been -
vahdly appomted on regular basls from the day of the*untlal appomtment prow.ded that- :

O]

ATTESTED (V-

they possess_ the: ‘same: quahﬁcauon and expenence requn'ed for a
rcgular post

- ! Inserted vide Khyber Pakbhm}chwa ActNo.Ilof2019. , = -
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(i)  they have not resigned from their services or tﬁg.ﬁ:inatqd‘i_i.om services -

.on account of miscondict, inefficiency -or any other-ground,-before

the commencement of this-Act '[:]

2[Provided that expiry of the pfoject-as ‘mentioned in sub-clause (i) of . "

- clause-(f) of sub-section (1) of section 2 of this Act, shall not be deemed 2
ground for non-appointment of an’
and] . .

(i) theservice pfomotion Quota of all service cadres shall not be ‘affected. . '

on the publication of their names in the official Gazefte..

4. Determination of seniority.—(1). ‘The .eémployees ‘whose service are ‘regularized.”
 under this Act or in the process of attaining service at the commencement of this ‘Act; shall "~ - -~
rank jupior to all other employees belonging: to the same ‘Cadre; who are i service on--
regular basis on the commencement of this ‘Act, and shall;also@ahk-juﬁibt ‘to such other -

persons, if any, wha, in pursuance of the recommendation;of the Commission made before

the commencement of this Act, are to.be appointed to the Cadre, irrespective of their actual . -

date of appointment.

(2) " The seniority intei-se- of those employess, whose. services are rtegularized " -
under this Act within the Cadre; shall be determined on the basis of ‘their continuous.service. -

in Cadre:

Provided that if the: date of continuous service in the case of-two-or ‘more

employees is the same, the employee older in age shall rank senior to-the younger one..

5. Overriding effect.-— Notwnthstandmg anythjng‘.tb_’the‘com:rary‘ confained_in-aﬁy

othier law or rules-for the time being in force; the’ provisions -of this Act shall have an

" overriding effect and the provisions of any such law orrules to‘the extent of inconsistency to e

this Act shall cease to have effect.

“-~ .. *Replaced:vide Khiyber Pakhtunkhwa Act No. 11 of2019. < _ o [

# lqse&ed‘ﬁde' Khyber Pakhtunkhwa Act No. Il 0f2019." . -

employee on regular basis under this Act; - -

2 . VThc services of the em;iloyees‘ shall be deemed to-hgive;'bean reédari_z;qli only. - .
. Lo o
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DIRECTORATE ELEMENTARY & SECONDARY EDUCATION
KHYBER PAKHTUNKHWA, PESHAWAR.

AUTHORITY LETTER

[, Samina’ Alaf, Director (E&SE) Khyber Pakhtunkhwa Peshawar do hereby
authorized Mr. Muhammad Rizwan, Assistant Director Litigation-11 of this Directorate for
%ubmi'%ion of Joint Pﬂt‘a\Qise Comments n Qervicc Appeal No. 7,8, 9, 10 & 97/2024 case titled

“ - Mchboob Klmn District Swabi Vs Government of l\hybcl Pakhtunkhwa & others, heme an.

-

“authority letter i is hereby issued in favor of the abovc named officer.

Samina Altaf)
DIRECTOR
E&SE Department Khyber
Pakhtunkhwa, Peshawar -

o




