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| ! i 10. That the applicant has filed the present application just to pressurize the respondents.

11. That the August Supreme Court of Pakistan suspended the impugned judgment on
18-12-2019 regardin‘g the Advance Increments on account of higher _qualification in

CP No. 397-P/2017, 409-P/2017, 420-P/2017, 72-P/2019 & 733-P/2019.
12. That the applicant has not come to this Honorable Tribunal with clean hands.

13. That the applicant is estopped to sue due to his own conduct.
14. That the instant application is not maintainable due to non-joinder and mis-joinder of
necessary parties.

15. That the instant application is against thé rules and policy of the Government.

On Facts:-

1. That para-1 pertains to the service record. -

2. That analyzing pay rules (National pay scales) introduced w.e.f. 01-03-1972 for civil ‘
employees, while for the teaching staff separate national pay scales (NPS) introduced
w.e.f. 01-07-1973, it is evident that there are separate advance increment schemes-
acquiring higher qualification for teaching and non-teaching staff. /fw—"”

3. On the introduction of basic pay scales (BPS) in 1983, 1987 1991, advanc
increment schemes on acquiring higher qualification was separate™and different fér
teaching and non-teaching staff as well.

4. Basic pay scale rules of 1983 Notification No. FD(SR-i)1-67/82 dated 24-08-1983,
for teaching staff, the advance increments scheme on acquiring higher qualification
was separately introduced which continued with some amendments till 30-11-2001
and was discontinued w.e.f. 01-12-2001. “Vide Govt. of NWFP Finance Department
(Regulation Wing) letter No. FD'(PRC)I-I/QGOI, dated 27-10-2001 as per para-09:
advance increments to school teacheis on attaining/ acquiring higher qualification
vide No.. FD(SR-11)67/83, Govt. of NWFP Finance Department Peshawar, the 24"
August 1983”, o : :

5. That vide letter No. F D(PRC)1-1/89 dated Peshawar the 7 August 1991, the advance
increments sanctioned by FD vide para-09,of its letter No. FD(SR-1)1-67/82 dated 24-
08-1983 will not be admissible on acquiring/ possessing qualifications for which
higher pay scales are being sanctioned through.this notification which was amended
vide FD letter No. FD (SR-V)2-123/98 dated 22-03-1999 and FD letter No, SO(R-
V)2-123/91 dated 25-09-1995,_ re-cbntinuing the advance increments only on
acquiring higher qualification on which higher scales was rot granted earlier. '

6. That Finance Department Govt. of Khyber Pakhtunkhwa vide its letter No. FD(SR-
I1)2-123/83 dated 31-011998, furiher clarified in the light of para-6(a) that “it is
clarified the order is not applicable to the teachers”. Then, vide Notification No
FD(PRC) 1-1/89, dated 11-08-1991 as pera-5, grant of advance increments to
officials for possessing/attaining higher education qualification: o :
. From 1-6-1991 onwards advance increments shall be allowed without the

condition of 2™ division to the officials in BPS 1-15 for possessing or acquiring
higher educational qualification over and above prescribed qualification in the
relevant recruitment rules to the extent given below: =~
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KHYBER PAKHTUNKWA - | "All communications shoqu be

addressed to the Registrar

"SERVICE TR[B‘[;]N AL, PESH AWAR KPK Service Tribunal and not

any ofﬁcial .b'_y name.

Ph:- 091-9212281

No. \0;[ /ST Dawed_)_/.57/2024 | Fax:- 091-9213262

To
The Director General,

Law and Parliamentary Affairs & Human Right Department
Civil Secretariat Peshawar.

Subject JUDGMENT IN SERVICE APPEAL_ NO. 648/2022, 650-53/22
TITLED MUHAMMAD ISHFAQ AND OTHERS _VERSUS- THE -
GOVERNMENT OF KHYBER PAKHTUNKHWA THROUGH
CHIEF SECRETARY, CIVIL SECRETARIAT KHYBER
PAKHTUNKHWA, PESHAWAR AND OTHERS

Dear Sir,

I am directed to forward herewith a certified copy of judgment
dated 01.04.2024, passed by this Tribunal in the above mentioned service appeals for

compliance.

Encl As above.

(PIR MUHAMMAD KHAN AFRIDI)

ACTING REGISTRAR
KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, .
PESHAWAR.
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Service Appeal No. 648/2022

BEFORE: MR. KALIM ARSHAD KHAN ... CITAIRMAN
MRS. RASHIDA BANO - ... MEMBER (J)

Mr. Muhammad Ishfaq, Assistant (BPS 16), ()1 ice of thc District Attomey»
at Scervice Tribunal, Peshawar.

(Appellant) |
VERSUS '

—

.The Government of Khyber Pakhtunkhwa through Chief Secrctary
Civil Sccretariat, Peshawar. :
The Secretary Fstablishment Department, Civil Secretariat, Peshawar.
The Scerctary Law, Parliamentary Affairs & Human “Rights.

Department, Civil Secretariat, Peshawar.

L 3

4. The Director General of Law and Parliamentary Affairs & Human
Rights  Department, Civil Sceretariat, Peshawar.

(Responderts)

Mr. Noor Muhammad Khattak .
Advocate , ... Ior appellant

Mr. Asit Masood Ali Shah ... Forresponrdents
Deputy District Attorney

Date of Institution..................... 28.04.2022
Datc of Hearing................o.o... 01.04.2024
Date of DeciSIon. ... 01.04.2024

JUDGEMENT

RASHIDA BANO, MLMBFR (J): The scrvice appcal in hand has been

instituted under Sccl'l()n 4of the !&_hybcr Pakhtunkhwa Service 1ribunal A.ct,

$ 1974 with the lollowing praycr:
4 Q
%?%?1, , “That. on acceptance of this appeal, the impugned order
%2.@)?% dated 10.12.2020 may very kindly be modified/rectified td
_Qﬂ the exient that appellant may very kindly be g.‘;i*f}:ﬂ(}ﬁl(i to

the post Assistant BPS-16 w.e.f the date when the post of




(2

Assistant BPS-16 was sanctioncd/cyeated i.e w.e.f 30.01.2013
with all back benefits. Any other remedy which this august
Tribunal dcems fit that may also be awarded in favour of -

the zippcllzm .’

2. Through this single judgment, we intend to dispose of the

- instant service appeal as well as connected service appeals which are-

mentioned below as in all these appeals common question of law and
. H

facts arc involved:

1. Service Appeal No.649/2()22
2. Service Appeal No.650/2022
3. Service Appeal No.651/2022
4, Service Appeal No.652/2022

5. Service App’cal N0.653/2022
3. Brief facts of the casé arc that appellants were serving in the
Law & Parliamentary Affairs ‘Dg:partmc'm."l'hat on promotion-of 19
Office /\ss_i_stants to the post of Supefintcpdcnt, those 19 posts were
lying vacant for promotion. That promotibn quota, 75% was reserved
for sceniority-cum-fitness amongst Senior Clerks while 25% quota was
reserved for initial recruitments. The respondent department advertised
08 posts of Assistants for initiél recruitment against 75% quota. Feeling
aggjricved,. the 'appcllant filed Writ Petition before the Peshawar Lligh

Court which was decided in their favor and the appellants were given

‘promotion to the post of Assistant' (BPS-16) vide order dated

10.12.2020 but with immediate cffect and not from the datc of thcif
eligibility i.e; 30.01.2013. Ieeling aggrieved, they filed departmeﬁtal-
appeal, which was not responded, hence, the ihstani‘ 'servicc- appeal.

4. Respondents were put on notice who syibmittcd their joint

~

parawise comments on the appeal. We heard the learned counsel for
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the appecllant as wcll:-‘.“fas learned - Deputy. I)isﬁrict./\ttorncy for the
respondents and perused the case file with ‘connected_ documents in
detail.

5. [.earncd counsel for the appellants argued that the impugned
order was against law, facts and norms of natural justice;- that the

appellant had not been treated in accordance with law and rules; that

‘the respondents had acted arbitrarily and malafidely; that the appellant

were cligible from the date of sanction of posts, however the said right
was not given o [hém; that the appeliants had been discriminated and
the respondents had.violated the -‘principlc of natural justice. Lastly, he
submitted that undef Section-9 of the Civil Servants Act, 1973 read
with Rule-7 of the Khyber Pakhtunkhwa Civil Servants (Appointment,
Promotion and Iransler) Rules, 1989 the appellant were ﬁlllly eligible
to be promoted from the date o‘f"-creation of posts i.e. 2013. Therefore,
* he requested for acceptance of the instant service appeal.
0. Conversely, learned Deputy District  Attorney arg_ued ithat

promotion was always with immediate effect under the promotion

discrimination had been done against the appellants nor any provision
of the constitution had been violated. FFurther, submitted that the
appellants had no solid ground and prool in support of their claim.

Theretore, he requested for dismissal of the instant service appeal.

7. Perusal of record reveals that appellants are serving in’

respondent  department. That  carlier on strengthening  of Law,

Parliamentary Affairs & IHuman: Rights Department and its lower

policy of the Provincial Government. He  submitted that no
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'f()rlﬁati()ns, 28 posts of Office Assistanﬁs were sanctioned/created by
the l*’inancc [50})&1’“1101’11’ in  the Office of Government
Pleader(renamed/redesigned  as District /\tt()rneysj in val-‘ious'
dcpartment of the Khyber Pakhtunkhwa. Nineteen (19) posts of Office
A;esistants BPS-16 fell vacant due to prom‘otion of 19 Office Assistéﬁts-
to the post of Superintendents in various o-!"ﬁcv.cs of District Attorneys in
Khyber Pakhtunkhwa. It is pertinent to mention here that the Senior -
Clerks including the appellants who were entitled for promotion on’
theses vacant posts ol Office Assistants were not considered rather 19
out of 28 posts ol Office Assistghts were abolished and only 09 posts
were left behind.
8. Perusal of rules/notification notified on 26.04.2017 reveals that
75% posts of Assistants will have to be filled By promotion on the basis |
of seniority-cum-fitness from amongst the Senior Clerks with at least
five year ol experience as Jumor Clerk and Scnior Clerk and 25% will
have to be filled by initial recruitment, but respondents are intending to
infringe upon 75% quota reserved for promotion, because instead of
filling vacant posts of Office Assistants by promoti‘on they abolished
19 posts out of total 28 posts while remaining 9 posts were advertised
| ‘ i
for fresh recruitments. - -
When it is clearly mentioned in the rules that share of promotion quota
is 75% then respondent, arc not c;ompctcnt to alter the statutofy rules

by means of any administrative instruction, 75% quota of promotion

will have to be filled first and thercfore, direct recruitment shall be

made to extent of 25% quota reserved for the same.
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9. It is the respondent deparhnent who wilﬁ’ully delayed process of
promotion of the appellants despite avail-ability of posts, service- rules
‘and more importantly cligibility 0'[’tl‘lc.appcllants in which there was no
fault of the appellant. Thercfore, in these circumstance,'it will be In
fitness Jof the things that let the due right be given to its real
claimants/ofticials. chée appcllan.ts arc entitled to be considered for
‘promotion from date of filling of vacancy, i.c. 29.01.2013, when Office
Assistants were promoted ‘to the posts of Superintendents vide-
notification order dated 29.01.2013 and not from immediate effect as is -_
done by the respondent which is e{/ident from promotion order 0f the -
appellant dated 10.12.2020.
10.  For what has been discussed above, we are unison to accept
instant appeal in haﬁ/d as well as connected service appeals as prayed |
for. Costs shall follow the event. Consign.

11, Pronounced in open courl in Peshawar and given under our

hands and seal of the Tribunal this I' " day of April, 2024

%
=Y @
N M @/

) ;‘%‘ (KALIM ARSHAD KHAN) (RAbI[Il)A BAN())
¥, & ) , Chairman Member (J)
@A :4 .

*M Khan
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(KALIM ARSHAD KHAN)

M Khen

. lLearmed counsel for the appellant present. Mr. Asif- -

Masooad Ali Shah lcarned Deputy District Attorniey for -the Lo

respondents present.

2 Vide our detailed judgment of today placed-on file, we are

L&

.-',;,
.

e

unison to accept instant appeal in hand as well as connected - -

. i . - ) .
servicc appeals as prayed for. Costs shall follow the event. . -

Consign.

3. Pronounced in open court in Peshawar and given under .=~ .

ourhands and seal of the Tribunal this 1 " day of April, 2024, R

(RASHIDA BANO)
Chairman . _ Mecmber (J)




.~ 13.11.2023 1.  Learned counsel. for the aﬁﬁeﬂént present. Mr., Aséd Al ‘ '

Khén learned Assistant Advocate General for the respondents

- present.
2. Learned counsel for the appellant requested for
_ ?1 E adjoﬁrnment on the ground that he has not prepare the brief.
- E=3 - S
. z-i#} ;’; ~ Adjourned. To come up for arguments on 24.01.2024 before
X B | |
| O~ & DB.P.P given to theparties.
(Muhammad Akbar Khan) (Rashida Bano)
Meimber (E) - Member (J)
*KaleemUllah’ : .
24.01.2024 Clerk of learned counsel for the appellant present.
" Mr. Asad Ali Khan, Assistant Advochte General for the
respondents present.
Clerk of learned counsei for the a’ppellént requested for .
: adjournment on the ground that learned counsel _for. the
) A, appellant is busy in Peshawar High Court, Péshawar.
ﬁaﬂ?@x&f\i& N e o _
@ﬁ}’@%} Q Adjourned. To come up for arguments on 01.04.2024 before
e‘«"‘p. ' o .
5

the D.B. Parcha Peshi given to the parties.

(Fareeha Paul) (Salal{-ud-Din)
Member (E) ' Member (J)

*Naeem Amin*




o _ o A

e 19" July, 2023 1. . Junior to counsel for thg appellant present. Mr. Fazal

Shah MOHmand, learned Assistant Advocate General for the

respondents present.

2. Junior to 'counsel for the appellant requested for
adjournment on the ground that -senior counsel for the
appellant is busy Hon’ble Peshawar High Court, Peshgwar.
Adjou’rned-. To come up for arguments on 22.09.2023 before

sc}&NNEOﬁ D.B. P.P'é’iven to the parties. , '
Peap 27T . ~ |
. esha‘ r . R
S (Fareeh ' : (Rash%’ 3 Baﬁiﬁ)
' " Member (E) . Member (J)
*KaleemUllah . .

22" Sept. 2023 1. Learned counsel for the appellant present. Mr. Muhammad Jan,

A District jAttomey alangwith Mr. Jamshaid Khan, Superintendent for the
Sc - - o
-2
RS

[ respondents present.

War. Being not prepared, learned counsel for the appellant requested
A for adjournment in order to prepare the brief. Adjourned. To come up for
arguments on 13.11£2023 before D.B. P.P given to the parties.

.

] | (Muhammad Akbar Khan) (Kalim Arshad Khan)
< FMurazem Shah* » . Member (E) . _ Chairman
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7 07.03.2023 Learned counsel for the épﬁéﬂé.ht present. Mr. Muhammad Adeel

Butt, Additional Advocate General alongwith Mr. Muhammad Ismail,
SCANNED Superintendent for the'requndents pfesent. '
KPS ‘ ‘ a

Peshawar] _ o _ -
Reply/comments on behalf of respondents as well as cost of Rs.

1000/- paid by the respondents which is received by Registrar of the .
Tribunal and receipt of which is placed on file. To come up for rejoinder, if

ahy, and arguments on 08.05.2023 before D.B. P./ given to the parties.

: (Muhammad Akbar Khan)
L Member (E)

08.05.2023 - ' Appellant al‘ongWith his counsel présent. Mr. Asad Ali Khan,

Assistant Advocate General alongwith Mr. Muhammad Ismail,

Superintendent for the respondents present.

preparation of arguments. Adjourned. To comé up for arguments on

19.07.2023 befdre the D.B. Parcha Peshi is given to the parties.

L/

) (Muhammad Akbar Khan) - (Salah-ud-Din)
' Member (E) . ' Member (J)

*Nacem Amin*

Learned counsel for the' appellant seeks adjournment for




23.01.2023

. S.ANo.648/2022

Appellant alongwith his counsel present. Mr.
Muhammad Ismail, S_uperintendent alongwith Mr. Naseer-
ud-DiAn' Shah, 'Z;xssistant' Advocate Ge_nerai for the
respondents present..

Vide previous order sheet dated 22.12;2022,
respondents were given last opportunity for submiésidri of
reply/comments with further direction that in case the last
9pportuﬁit$1 as given is not availed, the next adjournment

shall be‘?sjlibject to prior payment of cost of Rs. 3000/-.

- Today represenfative of the respondents again sought

further tim¢ for submission of reply/comments, therefore,
last opportunity is further extended subject fo payment of
cost of Rs. 1000/-, failing which their right for submission
of ‘reply/comments shall be deemed as struck of.
Appellant stated at the bar that cost of Rs. 3000/- has been

paid to him and in this respect he produced receipt, which

~ is placed on file. Adjourned. To come up for submission

of reply/comments as well as cost of Rs,~000/- on

07.03.2023 before the S.B.

(Mian Muhamiad)
Member (E)
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L/ 22" Dec, 2022 Learned counsel for the appellant present. Mr.
‘ Muhammad Adeel Butt, Addl:AG for respondents present.

Written reply on behalf of the respondents not

submitted. Last opportunity given. In case the last chance -

©
éeﬁ ‘ as given is not availed, the next adjournment shall be
0§¢gd‘$ subject to prior payment of cost of Rs. 3000/-. Adjourned.
4 e}{o?v To come up for submission of rg omments on

23.01.2023 betore S.B.

(Kalim Arshad Khan)
Chairman

e R, < N s
N e
RN : N
N B A "

T
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A Y 29.09.2022_ | Junior counsel for the appellant present.' Mr. Naseer-ud- U

Din Shah, Assistant Advocate General for the respondenfs

present.

Reply/comments on behalf of respondents not sdbmitted.
Learned ASsistant Advocate General seeks time to contact the
‘ respondents for submission of reply/comments. Ad]ourned To

.come up reply/comments on 23.11.2022 before

\}_ A
’ (Mian Muhammad)
Member (E) .
23.11.2022 "~ Appellant present in person. Naseer Ud Din Shah leamed '
- A351stant Advocate General for respondents present. .
E E Kr*@:f .

Pe. . .coar Written reply on behalf of respondent not submitfed.
" ¢ Learned AAG sought further time for submission of Wfitten. ,
| reply To come up for written reply/comments on 22. 12 2022

before S.B.

(Rozina Rehman)
Member (J)
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- L xuveer pakuTUNKHWA SERVICE TRIBUNAL, PESHAWAR
| L ' CHECK LIST B ‘ ‘

o OASETE A, Yshheqs g
L T T ——
1 1 | This Apbeal has been presented by: e o

Whether Coun'sel/AppelIant/Respohdent/Deponents ha\'/e-signeq the ;-

ot o K P pohe
- " TYES I NO '
. ——

requisite documents? - ,
Whether appeal is within time? . ' -
Whether the enactment under which the appeal is filed mentioned?

= Whether the enactment under which the appeal is filed i correct?.
16 | Whether affidavit is appended?

7 Whether affidavit is duly attested by competent Oath Commissioner?
C T 8 | Whether appeal/annexures are properly paged? o
9 "Whether certificate regarding filing any earlier appeal on the subject, |-

Uijsiw| o

furnished? .. -

| 10 | Whether annexures are legible?

| 11 | Whether annexures are attested?

| 12 | Whether copies of annexures are readable/clear?

| 113 | Whether copy of appeal is deliverad to AG/DAG? -
o, 4 | Whether Power of Attorney of the Counsel engaged is at'tested‘ and

B signedMetitioner/appellant/respondents?
|15 | Whether numbers of referred cases given are correct?

_16 | Whether appeal contains Cutting/overwriting?
| 17 | Whether list of books has been provided at the end of the appeal?
18‘< Whather case relate to this court? : ' )
_19 | Whether requisite number of Spare copies attached?
20_| Whether complete spare copy is filed in Separate file cover?
f_21 Whether addresses of parties given are complete?.
22 | Whether index filed? B '

. {223 Whether index is corec
, o~ 24 | Whether Security and Process Fee deposited? On :
Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974

'25 | Rule 11, notice along with copy of appeal and annexures has been sent
g to respondents? On ’ ' T '

\\\\]\x\x\ ARV ANEN IR RY RY Y Y PA Y <

i 26 | Whether copies of comments/reply/rejoinder submitted? On ‘ '
i 27 Whether copies of comments/reply/rejoinder provided to opposite . 0 T
[ {pary?0On - : ' ' S ]
Itis certified that formalities/documentation as required in the above table have beeh
Tfulfiled. o - .
f‘ Name: A/® ov .
Signature: :
Dated:
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR
' . . sca
SERVICE APPEALNO.__© 48 12022 NED
y ~ Peshawar
MUHAMMAD ISHFAQ . V/S . GOVT: OF K.P.&
Co ' OTHERS
1 | Memo of appeal
2 | Affidavit A 5
3 | Coadunation of delay - N 6
4 Sanction order dt: , } A f
-~ 104.09.2012 : A
. | Promotion order dt: '
5 129.01.2013° - B -9
6 Abolition order dt: C '
18.05.2015 /e
-7 | Service rules D - 13
8 |Judgment dt: 19.11.2019 - E 1y —26 "
9 | Promotion & posting orders F&G €6~ F . ~ .‘f
10 | Departmental appeal " H >R —29 o
.11 | Wakalat Nama : . ceeeeens 20
Dated:  /.04./2022
‘APPELLANT
Through:;'
NOOR MOH AD KHATTAK
' ADVOCATE

' 034549383141




Mr. Muhammad Ishfaq, Assistant (BPS-16), Datcd%ﬂ'

@’lé

BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Khyhor Pa Ibhtukhwa

ApPEALNO.__ 648 j2024, Sié%g

Binery Mo,

Office of the District Attorney at Service Tribunal Peshawar

P APPELLANT

VERSUS

. . . 0 .
The Government of Khyber Pakhtunkhwa through Chief
Secretary Civil Secretariat, Peshawar.
The Secretary Establishment Department, Civil Secretariat,
Peshawar.
The Secretary Law, Parliamentary Affairs & Human Rights
Department, Civil Secretariat Peshawar.

- The Director General of Law & Parliamentary Affairs &
Human Rights Department, Civil Secretariat Peshawar.
S BEsEEENEEESENGERSSIAETESNSERENN NSRS RRREaRNEE R BRSO RESPONDENTS

APPEAL _UNDER SECTION-4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974
AGAINST THE IMPUGNED ORDER DATED 10-12-2020
OF THE RESPONDENTS WHEREBY THE APPELLANT WAS
PROMOTED TO THE POST OF ASSISTANT (BPS-16) ON
REGUALR BASIS WITH IMMEDIATE EFFECT AND NOT
W.E.F. 30-01-2013 I.E. WHEN THE POST OF ASSISTANT
WAS SANCTIONED/CREATED AND ALSO AGAINST NOT

- TAKING ACTION ON THE DEPARTMENTAL APPEAL OF

APPELLANT WITHIN THE STATUTORY PERIOD OF
NINETY DAYS

PRAYER: "

R;'E\Esmlﬁ%

That on acceptance of this appeal the impugned order
dated 10-12-2020 may kindly be modified/rectified to
the extent that the appellant may very kindly be
promoted to the post of Assistant (BPS-16) with effect

zg\\,\ \%%w from the date when the post Assistant BPS-16 was
sanctioned/created i.e. w.e.f. 30-01-2013 with all back
benefits including seniority. Any other remedy which
this august Tribunal deems fit that may aiso be °
awarded in favour of the appellant.
R/SHEWETH:
ON FACTS:

Brief facts giving rise on the present appeal are as
under: :




i 1-\/I'hat the appellant is the employee of the respondent
Department and-is serving the respondent Department) quite
efficiently and up to the entire satisfaction of his superiors.

- 2-  That earlier on strengthening of Law, Parliamentary Affairs &
Human Rights Department and its lower formations, 28
posts of office Assistant were sanctioned/ created by Finance
Department in the office of Government Pleader
(renamed/redesigned as District Attorneys) in various
department of the Khyber Pakhtunkhwa.

Copy of sanction order 04-09-2012 is attached as
ANNEXUNC. . cureeresenrtunissrssttertrmntnassasssnsanssnssnssssnsnnsnss Aw;

/ That on promotion of 19 office Assistants to the post of
Superintendents in various offices of District Attorneys in
Khyber Pakhtunkhwa, resultantly 19 posts of Assistaﬁts
(BPS-16) fall vacant.
Copy of promotion order dated 29 -01- 2013 is
attached as aNNeXUre........cccvivireiineererrrenersanessvesnses B )9

/’4- That it is pertinent to mention here that the senior clerks
including the appellant who were entitled for promotion on
these vacant posts of office Assistant were not considered
rather 19 out of 28 posts of office Assistants were abolished
and only 09 posts were left behind.

Copy of abolition order dated 18-05-2015 is attached
AS ANNEXUNC..uieiiiasisassrsnsimasmmnssimasmntinsenssrnsernsersnsss é’ﬁ

5- That as per Service Rules, 75% quota was fixed for
promotion on the basis of seniort7-cum-fitness amongst the
Senior Clerks with at least five years’ experience as Junior
Clerk and 25 % quota for initial recruitment . However, this
time the relevant rules were ignored and the Law
department has ultimately advertised 08 posts of Assistant
without observing 75% promotion quota .

Copy of Service Rules dated 26-04-2017 is attached
AS ANNEXUNC.e1tutarasruraressiestenrarasssrersmnrarasssssrssssnssnrnes O

6- That being aggrieved from the above action of the
respondent department, the Senior Clerks filed a writ
petition before the Honorable Peshawar High Court which
yielded fruit. The august court while accepting the writ
petition has issued directions to the respondents for action
in accordance with law/rules on the subject, relevant portion
of its verdict is reproduced below: ,

“In the circumstances mentioned hereinabove, ‘'this
writ petition is allowed in terms that the respondents
shall strictly adhere to the rules and the quota
reserved to be filled through promotion shall not be
disturbed and the respondents shall consider the

| .
L .



A-

petitioners for promotion‘ strictly in accordance with

law and rules on the subject”. ..

Copy of ]udgment dated 19- 11 2019 is attached as
BMMEXUIE. ..ccooesrnrssssssss s B
That in light of the ibid judgment th_e' respondents issued the
impugned order dated 10.12.2020' whereby the appellant

has been prmoted to the post of!ASS|stant (BPS-16) with

immediate effect and not from the' .due date i.e. 30.1.2013.
That as a matter of fact the posts of Assistant remained
vacant for more than 07 years as such the appellant(s) was
entitle to back benefits due from 30 01-2013, however, the
same was not given to the appellant at the time of
promotion and thus the appellant deprived of this

established and un-alienated nght Copies of the promotion .

and posting orders are attached as.annNexure ........ &y

i
That felling aggrieved appellant preferred departmental
appeal before the respondent No.3 but no response has
been given till the expiry of statutory period of ninety days.
Copy of the departmental appeal is attached -as
ANNEXUNE ..evvurriissiarinremmsremrcrsitrmsrmnsseretseresssnnnsans ;5[;)

That after being highly aggrieved from the act of the
respondents and having no other remedy the appellant filed
this appeal on the ground inter alia as under:-

GROUNDS: o

That the impugned order dated 10-12-2020 of the
respondent department by promotmg the appellant with
immediate effect and by not promotlng the appellant from
the dates when the said posts-were sanctioned/created is
against law, facts, and norms of natural justice, hence not
tenable and liable to be rectified/modified.

[

I
That the appellant has not been treated in accordance with

law and rules by the respondent Department on the subject

noted above and as such the respondents violated Article 4
and 25 of the Constitution of Islamuc Republic of Pakistan
1973. ,

-
That the respondents acted in arbitrary and malafide manner
by promoting the appellant with immediate effect and not
promoting the appellant from the dates when the said posts
were sanctioned/ created. !

) . . i
That according to Article 38 (e) of the Constitution of Islamic
Republic of Pakistan, 1973 the state is bound to reduce
disparity in the income and earning of individuals including

le -7,

persons in the services of the federation therefore in light of




Dated:

- /‘7{'

the said Article the appellant is fully ‘entitle for promotion to
the said post when it became sanctioned/created.

R
4

That the appellant has been drscnmrnated on the subject
noted above and as such the respondents violated the
principle of natural justice.

1
J

That the relevant service rules on the subject have not been
adopted and thus the respondents have contravened the
norms of justice and fair play. ;

That as per Section-9 of the CiviI,i Servant Act, 1973 read
with rule 7 of the APT rules, 1989 the appellant is fully

" entitled to be promoted from thei date when the posts of

Assistant were created i.e. w.e.f. 2013

That appellant seeks permission to advance other grounds

and proofs at the time of hearlng

It is therefore most humbly prqyed that the appeal of the
appellant may be accepted as prayed for.

18-04-2022

MUHAMMAD ISHFAQ

THROUGH: '
NOOR MOHAMMAD KHATTAK
ADVOCATE SYPREME COURT

UMAR FAROOQ MORMAND -
d 4 |

KHANZAD G
ADVOCATES
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR

APPEAL NO. . /2022

MUHAMMAD ISHFAQ VS  GOVT: OF K.P & OTHERS

APPLICATION FOR CONDONATION OF
DELAY IN FILING THE ABOVE NOTED
- APPEAL

R.SHEWETH:

1-  That the appellant'has filed an appeal along with this  application in
which no date has been fixed so for.

2-  That the appellant prays for the condonation of delay in filing the
above noted appeal inter alia on the following grounds:

GROUNDS OF APPEATI_ON:

A- That valuable rights of the appellant are involved in the case hence
the appeal deserve to decide on merit."
| B- That it has been the consistent view of the Superior Courts that cases
should be decided on merit rather on technicalities including the
limitation. The same is reported in 2004 PLC (CS) 1014 and 2003 PLC
(CS) 7e.

It is therefore prayed that on acceptance of this application the
delay in filing the above noted appeal may pleasé be condoned.

Dated: ____ .04.2022

APPELLANT

MUHAMMAD ISHFAQ

THROUGH:
NOOR MOHAMMAD KHATTAK
 ADVIOCATE




~ FINANCE DEPARTMENT |

©“# NoBOUFD/Z2ILDISNER2012-13
A Dated Peshawar the 04.09.2012

The Secretary t6 Govt=af Knyber Pakhtunkhwa, _ :
Law Department. . - ' T TR

SUBJECT:  STRENGTHENING OF LAW, PARLIAMENTARY AFFAIRS & HUMAN RIGHTS
| DEPARTMENT AND ITS ATTACHED OFFICES,
Dear Sir, N _ I

{ am directed to refer to your letters No.SO(G)(LD)(19-2)/2012 dated 13.08.2012 &
No. SO(G)(LD)(19-2)/2012/14335-37 dated 31.08.2012 on the subject noted above and to say that
in pursuance of the approval of the competent authority {Chief Minister), Finance Department
agrees to the creation of 152 posts of various categories, with immediate effect, as per following
breakup:- . C
Law Department: i

S.No, " Name of posts. ‘ BPS No. of post
1. { Naib Qasid. 01 12

: : : - TOTAL: ' 12

Advocate General’s office. ' '

-

‘[_S.No. . Nameofposts. ~ | "BPS [ No. of pos
B Senior Clerk. - - ] 09+ 03 -
. 2. . {Junior Clerk. ' 07 03
! Driver. . -/ 04 ot
C 4, Naib Qasid. o T o4
TOTAL: : 11

Directorate of Human Rights.

S.No. Name of posts, No. of post

1. Administrative Officer. o 01
2, Junior Clerk. 7 04
3. Naib Qasid. ) 05
4. - | Chowkidar. 02
TOTAL: _ 12

Government Pleaders offices.

S.No. Name of posts. No. of post
Ao Office Superintendent. 16 20
AP ITAssistantE: ' - 203
Senior Clerk, 09 20
Junior Clerk, 07 . 20
Naib Qasid. ' . 01 | 30
Chowkidar. : 01 - 24
TOTAL: - 117
G:TOTAL: . 152

The Administrative Department may prepare audit copy(s). alongwith breaku'p in
respect of Govt: Pieaders offices under the relevant DDO code and submit the same to this
«department for authentication, K/M

- a0

_ . | Yours faithfully,

A,
(SYED NOGR AHMAD SHAH)
BUDGET OFFICER-II
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-NOTIFICATION

No. E&A/LD/2-77/2012:-

-

o»i'
A"L

T AWEX 8

GO\’ERNMENT OF KHYBER PAKHTUNKHWA

LAW!PARLIAMENTARY AFFAIRS

N\

!

Dated the Pesh: 29/01/2013

& Hl'UMAN RIGHTS DEPARTMENT

On the recommendations of the Departmental
Promotion Committee. the competent authority is pleased to promote the following
Assistants (BPS-14) of the Government Pleader Offices in Khyber Pakhtunkhwa to
the post OfSuperimendant (BPS-16) on regular basis with immediate effect:

S.NO | NAME OF'THE OPHCIAI / OFFICER

1. “Mr. Akbar Ali {
2 Mr. Muhammad Bilal e
3. | Mr.Afzal Haider Zahid i S
4, Mr. Rizwan Ullah |
5. Mr. Saleh Shah |}
"6 |'Mr. Muhammad Arif i o T
7. I'Wr Mushtaq Ahmad 1
8. TMr. Akhtar Zaman )T
9, "['Mr. Jehanzeb i B
10. | Mr. Asif Khan |
11. | Mr. Khalid Mehmood |

12. | Mr. Syed Mateen Abid Gillani.

13. Mr.Muhammad Qaiser 1

14. | Mr. Shuja-ud-Din

15. | Mr. Muhammad Imran

16. | Mr. Misal Shah

'17. | Mr. Meshkat Ullah

18. Mr. dan Ali

e bt emns e s - et ar et

o

19, [ Mr. Asad Ullah Khan

|
.
b
l
I
b

The above officers on their promotion will remain on probation for an initial

period of one year in term of* Rules 15 of Civil Servant (Appointment. Promotion

& ‘Transfer) Rules.
terminated through a specific order.

)

immediate effect.

Name

Consequent upon their promotion as

 From n

TTo

1989. automatically extendable 1o another year. if not

Supenntendam (BPS-16) on regular basis. the
following Postings / Transfers are hereby order in the public interest with

Mr. Akbar Al

Mr. Muhammad Bilal

Office of the Government
Pleader Bunner )

.

Office of the Director

Human Rights Peshawar

Office of the Government
Pleader Khyber
Pakhtunkhwa. Service
Tribunal Peshawar

!

l‘.

Office of the Government
Pleader Haripur -

1 Mr. Afzal Haider Zahid

o .

[N

Mr. Rizwan Ullah

Mr. Saleh Shah

Office of the Governmegnt
Pleadler Peshawar X%
{

Office of the Government
Pleader Labour Count
Peshawar

T 'Office of the (.uovunment

I’Iuadm Karak

()ffl(.c of the Government

Pleader Nowshera

Office of the Government °
PldeLl Karak -
Office of the Government

I_)leader Nowshera

Contd page 2

Y,
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Endst: No. E& A/LD/2-77/2012/ //(59015’% Dated: 29-01-2013

Copy is forwarded to:

1.

5

—-—

The Accountant General. Khyber Pakhtunkhwa, p
The Ps to Secretary. Law. Parliamentary.

Department.

(Muha

Law, Parliamentary. Affairs & Humg

Department.

3

N

: mad A;"ifeen)f )
Secretary to Government of Khyber P%
I3
: 8

eshawar, .
Affadirs & Human Rights ;

i

6. | Mr. Muhammad Arif Office of the Government | Office of the:Government” =
Pleader D.I.Khan | Pleader Mansehra
| . o -
- 7. | Mr. Mushtag Ahmed Office of the Government | Office of the Government  *
.. 3 Pleader Chitral | Pleader D.I;Khan
© 8. | Mr. Akhter Zaman Office of the Government | Office of the Government -
| Pleader Tank | Pleader Tank .
9. | Mr. Jehanzeb Office of the Government - Oftice of the Government
- e Pleader Bannu ] Pleader Bannu e
10, Mr. Asif Khan Office of the Government | Office of the Government
_ Pleader (Lower) Dir _| Pleader Batkhela 4
_______ 11| Mr. Khalid Mehmood Office of the Government - | Office of the Government |,
- Pleader Lakki Marwat Pleader Lakki Marwal _
12, Mr. Syed Mateen Abid Office of the Government | Office of the Government
Gillani Pleader Labour Court Pleader Abbotabad
Peshawar e
I3.] Mr. Muhammad Qaiser Office of the Government Office of the Government _
Pleader Peshawar Pleader Peshawar
4.} Mr. Shuja-ud-Din Office of the Government | Office of the Government
: Pleader Peshawar Pleader Kohat |-
15.) Mr. Muhammad Imran Ofﬁcle of the Government Office of the Government, |
Pleader Mardan Pleader Mardan - ]
16.] Mr. Misal Shah Office of the Govemmem Office of the Government
17.1 Mr. Mishkat Ullah 1 Office of the Government Office of the Government _
_ | Pleader Kohat | Pleader Hapg
18 Mr. Jan Alj Office of the Government Office of thE Government
Pleader Charsadda
19.] Mr. Asad Ullah Khan Office of the Government
Pleader Khyber
Pakhtunkhwa Service
Tribunal Peshawar

: . Y- !
3. All Government Pleaders in Khyﬁber Pakhtunkhwa, ;
4. All Districts Accounts Officers in Khyber Pakhtunkhwa,
" 5. The Officers Concerned. : ' |
- , -4
6. Personal file of the Officers Concerned. >y -
. b - :

(Sajjad-U r-Reh;'n'_ah.)_-f :
Section Officer (General)




/WEX " .

@@W@mmﬂgm OF KIVBER PAXNTUNKIWA
(FINARS @@,@E@M@W_J

No.BO-lI/FD/3-2/_SNEILD/14-1 5
- Date Peshawar the18.05.2015

Law Department

The Secre tary to Govt: of Khyber Pakhtunkhwa

SUBJECT:  ABOLITION OF POSTS IN SR. GOVERNMENT PLEAERS OFFICES AT

VARIUS DISTRICTS ‘OF LAW, PARLIAMENTARY AFFAIRS AND HUMAN

Dear Sir,

RIGHTS DEPARTMENT DUE TO ECONOMY MEASURES.,

| am directed to your letter No. SO(G)(LD)/15-40/2014-15/13269- 70 dated
08.05.2015 on the subject noted above and to convey Fmance Department's concurrence to the

abolition of the following posts in the offices of the Law Department indicated below with

immediate effect -

S# | - Name of Govt: pleader Addl: Govt: | Superintendent [Assistant) | Total
office pleader (BPS- | + (BPS-17) ((BPS:16)
17) _ : . '
1. | PR400G-Govt Pieader 01 01
Peshawar '
2. | PR4008-Lab: Court, . 01;. 01
Peshawar .
3. | CA4226-Govt: “pleader ‘ 01 01
Charsadda L
4. | NR4222-Nowshera 01 01
4 0. | SU42B7-Swabi , 01 01
* 186, | BD4148-Bunner 01 ' 01 01 03
7. | MD4004-Malakand 01 01
8. | DA4236-Dir. (Lower) 01 01
9. | DP4154-Dir. (Upper) 01 - 01 02
~ | 10. | CL4161-Chitral 01 01 02 -
11. | SH4001-Shangla 01 01 02
12. | KD4078-Kohistan 01 01 02
13. | BM4125-Battagram 01 01 ... 01 03
14. | MA4001-Mansehra 01 | b ' 01
15. | TG4004-Tor Ghar 01 01 | 02
16. | HR4046-Haripur : ‘ 01 01 02
17. | HG4126-Hangu : 01 01
18. | KK4207-Karak i 01 o1
19. | LK4160-Lakki Marwat 01 . ' 01 | 02
20. | TKA012-Tank . 01 01
Total 05 07 (187 | 31
' Yours faithfully,
¥
!
7 (SYED KEBERAHMAD SHAH)
A } BUDGET OFFICER-l
Copy forwarded to the:- f &

1) Accountant General, Khyber Pakhtunkhwa
2) Director FMIU, Finance Dgpartment '

3) Master File. P

g] Dlihf‘mtb 1l
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Awex DT (1D
GOVERNMENT OF KHYBER PAKHTUNKHWA

LAW. PARLIAMENTARY AFFAIRS &
HUMAN RIGHTS DEPARTMENT ‘

-

. .Dated Pe;héwak..the 26-04-2017

NOTIFICATION:

13474 -6 -
No. SO(G)/L.D/15-18/2014 In continuation of this deptt’s Notification No. SO(G)/LD/15-
18/2014/2768-2837 dated’12-01-2016 and in pursuance of the provisions contained in sub-
rule (2) of rule 3 of the Khyber Pakhtunkhwa Civil Servants (Appomtment Promotion and
Transfer) Rules, 1989 and in supersession of all prevuous rules made in this behalf the Law,
Parliamentary Affairs and Human Rights Department, in consultation with the Establishment
and Finance Departments, hereby Iéys down the method of recruitment, ‘qualification and
other condition of service specified in columns 3 to 5 in following table which shall be
applicable to posts in the offices of the Senior Govt. Pleaders as specified in column 2 of the
table given below:-

Sr. # | Nomenclature . Qualification Age Limit’ Method of Recruitment
of Post : -
1 District - - By promotion on ‘the basis of ‘seniority-
Attorney (B-19) cum-fitness from amongst the Deputy
: ' . District Attorney having twelve vyears
service in BS-17 and above with at least
three years service in BS-18. ' -
4 Provided that the length of service for
promotion of persons appointed in BS-18
. . by initial recruitment shalt be seven years
' as such,
2 Deputy District [ a) Practicing  Lawyer | 25-40 ‘+i) 70% by promotion, on the basis of
Attorney (B-18) with 2™ Class LLM years seniority-cum-fitness, from amongst
degree  from a Assistant District Attorneys withifive
recognized years service as such;
University with five
years standing at the ' i) 30% by initial recruitment.
Bar experience;
preferably on civil
side; OR
b) Practicing  lawyer
with 2" Class LLB
degree from a
. recognized .
University with total
eight years standing
at the Bar
experience including
three years High
Court level practice,
preferably on cuv:l
side,
3 Assistant “Practicing Lawyer with 25-35 | By initial recruitment.
District 2" Class LLB degfee or |- years
Attorney (B-17) | equivalent qualificstion
from a recognized
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equivalent
qualification from a
recognized Board;
and

i} A speed of 30 words

per minute in typing.

¥
University with three
years standing at the Bar
experience.

4 Superintendent - - By promotion, on.the basis of seniority-
cum-fitness from amongst holders of the-

R . | post of Assi}.tant with §t~'least five years-
_services as such. :
/"'\ '
:S/ Assistant Second Class Bachelor | 20-32 | ) 75% by promotion, on the basis of
Degree or equivalent years seniority-cum-fitness, from ‘amongst
qualification  from a , Semf)r Clerks w:uth at least five ye?rs .
recognized University. _service as Junior Clerk and Senior
: Clerk; and
: ii} 25% by initial recruitment,
6 Computer i} 2" Class Bachelor 20-32 | By initial recruitment.
Operator Degree in Computer years
Science/Information \
Technology (BCS/BIT
four years) from a
recognized
university; OR
i) 2™ Class Bachelor
-Degree  “from a
recognized university
with one year
Diploma ) in N
Information
Technology- from a.
recognized Board of
Technical Education. :

7  Senior Clerk - - By promotion on the basis of séniority-
cum-fitness f{om amongst Junior Clerks
with at least two years service as such.

8 Junior Clerk i) Matriculation  with | 18-30 i) 33% by promotion, on the basis of

- ' second division or years senlority-cum-fitness, from amongst

Naib Qasids and Chowkidars with twe
‘years service as such who have
passed S.5.C. examination; and
i) 67% by initial recruitment,
Note: For the purpose of promotion, there
shall be maintained a joint seniority list

with reference to the dates of acquiring

| the Secondary School Certificate.

Provided that:

i) If two or more officials have acquired
the S.S.C. in the same session, the
inter-se seniority in the lower post
shall be maintained for the purpose of
determining seniority in the higher
post;

i) Where a senior official does ‘not

possess the requisite qualification at
the time of filling up a vacancy, the

* official next junior to him possessing

the requisite qualification shail be
promoted in preference to the senior
-official or officials.




% © | Naib Qasid - Preferably literate . 18«_10. ‘ _Byjnitial_recruitment. _ .
10 | Chowkidar '| Preferably literate - ] 1840, -.| By.initial recruitment T e

- years _' A

11 Sweeper

Preferably literate =~ 18 40 - - |.By’initial recruitment
. - E -"years.f:f':.- U

Endst; No. & Date Even. oo . R L -

 (Milldndritad A feEﬁ—,—

Secretary to Gdvt. of Khfber Pakhtunkhwa
Law, Parltamentary Affalrs & Human nghts Department:;:x IR

- ..l."'.'
'y

Copy forwarded tb'-

/' I.

Nk v

The Accountant General Khyber Pakhtunldlwa, Peshawar :
All the Administrative Secretanes to Govemment of Khyber Pakhtunkhwa
The Advocate General, Khyber- Pakhtunkhwa Peshawar, .-

The Registrar, ‘Peshawar High. Court, Peshawar.. '

| . All the Senior Govt: Pleaders in Khyber Paldltulﬂd'twa

The Secretary, Khyber Pakhtunkhwa Pubhc Servwe Comrrussron .. L

The Manager, Government Pnntmg Press Khyber Pakhtunkhwa for pubhca’uon -

in Government Gazette. He is requested to send ten (10) copres of the same to
this Department.

The Director of Archlves and leranes Khyber Pakhtunkhwa Peshawar

The Section Officer (R-IV), Establishment Department : T
The Librarian, Establishment/Administration Department Khyber Pakhtunkhwa

The PS to Secretary Law Department, Khyber Pakhtunkhwa

.. (RizwanUllahKhan) .
.7+ Section Officer (General) I

Rl
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. Writ Petition No._ QC/ 30 poir \\?E Ly

I. Mr. Ah Halder, Seruor Clerk, Ofﬁce of Semor Govermnent Pleader
(Dlstrlct Attorney) Swabi.

2. Mr. Faheez Zaman, Senior Clerk, Office of Semor Government
Pleader (District Attorney) Hangu.

3. Mr. Nisar Ahmad, Senior Clerk, Office of Semor Govemment Pleader
(Dlstnct Attorney) Abbottabad. '

4. Mr. Shahid Ali, Senior Clerk, Ofﬁce of Semor Government Pleader
{District Attorney) Malakand.

5. Mr. Muhammad Ismail Khan, Senior Clerk, Office of Senior-
Government Pleader (District Attorney) Karak. :

6. Mr. Muhammad Ilyas, Senior Clerk , Office of Senior -Govemmeht
‘Pleader (District Attomey) Swat. :

7. Mr. Muhammad Ishfaq, Senior Clerk, Ofﬁce of Senior GO\ sernment
Pleader (District Attorney) Charsadda.

8. Mr. Raza Khan, Senior Clerk, Office of Semor Government Pleadcr
(District Attorney) Peshawar.

9. Mr. Zafar Ali, Senior Clerk, Office of Semor Government Pleader
(District Attomey) Nowshera

o _PETITIONER
VERSUS . ‘

1. The Government of Khyber Pakhtunkhwa through Chlef Secretary Civil
Secretariat, Peshawar.
/2’.‘ The Secretary Estabhshment Department le Sec1 etanat, Peshawar

3. The Secretary Law, Parliamentary Affairs & Human nghts Department
Civil Secretariat Peshawar.

4. The Secretary Khyber Pakhtunkhwa Public Service Commnssnon " Fort
Road, Peshawar Cantt.

. RESPONDENTS

...................

O /"
AN ESTEL
NER
r c—lmh Caurt

a\j/

WP2430-2017-Ali-Haider-Vs-State-Full
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CE WRIT PETITION UNDER ARTICLE 199 OF THE @

| . CONSTITUTION OF THE ISMLAIC REPUBLIC.

'OF_THE PAKISTAN, 1973 FOR__ ISSUING

APPROPRIATE WRITS TO THE RESPONDENTS

TO OBSERVE THE RECRUITMENT RULES .

" DATED 26-04-2017 IN THE LETTER AND SPIRIT

AND TO DECLARE THE ADVERTISEMENT

. DATED 10.05.2017 TO THE EXTENT OF S.NO. 27

OF THE ADVERTISEMENT, WHEREIN THE

SHARE OF PROMOTION QUOTA HAS ALSO

BEEN _INCLUDED _FOR _THE _ INITIAL

RECRUITMENT, AS ILLEGAL, UNLAWFUL,

. UNCONSTITUTIONAL VIOLATION OF RULES

. AND__NORMS__OF _JUSTICE, . THEREFORE,

 INEFFECTIVE_UPON_THE RIGHTS OF THE

PETITIONERS. THE _ RESPONDENTS _MAY

FRUTHER PLEASE BE DIRECTED TO FILL THE

PROMOTION QUOTA_BY PROMOTING THE

PETITIONERS _AND _ NOT _ BY _ INITIAL

RECRUITMENT. ANY OTHER REMEDY WHICH

THIS AUGUST COURT DEEMS APPROPRIATE

MAY ALSO BE AWARDED IN FAVOUR OF -
PETITIONERS.

RESPECTFULLY SHEWETH:

Brief facts giving rise to present petition are as under:-

1.  That the petitioner are the law abiding citizens of Pakistan and are
working as Senior Clerk in the offices of Senior Government
Pleaders (District Attorney) mentioned in the heading of writ
petition.

2.  That since from the date of separation of the prosecution wing
from the Law Department till notification of new Rules
(26.4.2017), all promotion of ministerial staft of Government
Pleader Offices were mads on the basis of the Rules of the
Establishment Department of the year 1982 and 2012. However,
Rules for the Government Pleader Offices (now District Attorney)

“are notified on 26.04.2017. Copies of Rules of 1982, 2012 and
2017 are attached as Annexure-A, B, & C. respectively.

3. That it is worth to mention here that in all the above mentioned
Rules of 1982, 2012 and 2017, the post of Assistant is to be filled
in as:- : '

75% By promotion on the basis of seniority cum fitness
from amongst Senior Clerks with five years service
as Junior Clerk and Senior Clerk..

WP2430-2017-Ali-Haider-Vs-State-Full
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25% By initial recruitment.

Thus ds per Recrun'ment Rules the petitioners have 75% promotlon
_quota in the posts of Office Assistants. :

That vide Finance Department metio dated 06. 07 2010 total 24
posts of Office Assistant BPS-14 were .created in the offices of
Government Pleaders at various station, and total 19 persons were
working as Office Assistants against those posts-as evident from
the seniority list dated 24.07.2012. All the 19 Office Assistants

. - were promoted as Superintendent (BPS-16) vide Notification dated
'19.01.2013 on the basis of Rules of 2012 (Annexure-B) _Copies

of posts creation, seniority list and promotion order are
attached as Annexure-D, E, & F respectively.

That the respondents, instead of giving promotion to the petitioners
against those. 19 posts vacated by Office Assistants on their

- promotion, kept the issue pending and finally abolished 15 posts of
" Office Assistant and as such now only 9 posts of Office Assistants
- available as shown in details of strength of Government Pleaders

Offices stood on 20.05.2016. This also shows the malice of the
respondents by giving promotions to 19 persons, whereas denying
promiotion against those 19 posts to low cadre officials. COpy of
list of strength is attached as Annexure-G,

. That the more injustice caused to the petitioners when all the

remaining posts of Office Assistant were advertised for initial
recruitment vide publication dated. 10,05.2017.(at. Sr. No. 27)
without observing 75% and 25% quota. It is also to be noted that
previously all Office Assistants were directly recruited and no
promotion quota for the Senior Clerks was observed for the office
of Government Pleaders (now District Attorneys). Copy of the
Advertisement is attached as Annexure-H.

That despite being senior most, eligible and waiting for promotion
sirice long, the petitioners are deprived _illegally from the
promotion due to illegal and unlawful advertisement dated
10.05.2017, therefore, the petitioners are constrained ‘to file the
instant writ petition on the following grounds amongst the other
inter alia. Copy of Strength List is attached as Annexure-1.
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| - »  GROUNDS:
J
| ) A. That that impugned advertisement to the extent of Sr. No. 27 whereby

posts of Office Assistant meant for promotion are given to initial
recruitment as well as all actions/omissions of the respondents in this
regard are illegal, unlawful, unconstitutional, violation of 75% : 25%
quota, therefore, the same is not tenable and liable to be set aside.

B. That the career of the petitioners has been damaged twice 1% by
abolishing 15 posts of Office Assistants vacated duc to promotion on
29.05.2013 (Annexure-F), and 2" when all the remaining posts are
advertised for initial recruitment. Thus the petitioners have been

. deprived from their legal right of promiotion in an arbitrary manner.

C. That as per quota 75% : 25% (07) posts of Office Assistants come in
share of petitioners for promotion, whereas (02) posts of Office
Assistants come in share of initial recruitment, but the respondents
have advertised all the posts which is a clear violation of Rules
notified on 26.04.2017. (Annexure-C) therefore, the advertisement
dated 10.05.2017 to the extent of Sr. No. 27 is violation of Rules
(Annexure-C).

D. That the fundamental rights of petitioners protected under Article-9,
25 and 38 are violated by the respondent by advertising their
promotion quota posts for initial recruitment.

E. That to have legitimate expectancy and prospects of equal promotion
: cannot be denied to the petitioners under the garb of executive domain
by advertising promotion quota posts for initial recruitment. Therefore
the whole action of the respondents is unlawful, without lawfui
authority and amount to colorful exercise of powers in an illegal
manner.

F. That 75% quota of the posts of Office Assistant has been given and
granted vide Rules dated 26.04.2017(Annexure-C) and being the
Statutory Rules, the respondents are legally bound to observe the
same without any exercise of illegal discretion, and similarly, the
petitioners are also entitled to be treated as such under the law as per

Rules (Annexure-C)

G. That the acts/omission of respondents and advertisement dated

10.05.2017(Annexure-H) is against the spirit of Article-2A, 3, 4, 9,
25 & 38 of the Constitution.

H. That the petitioners seek permission to advance other grounds and
proofs at the time of hearing,.

ANMINER
awar High Court
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It is, therefore, most humbly prayed that on
acceptance of this writ petition the august may be pleased
to declare the advertisement dated 10.05.2017 (Annexure-
H) to the extent of Sr. No. 27 as illegal, unlawful, without
lawful ~ authority,  violation - of  Rules dated
26.04.2017(Annexure-C) and ineffective upon the rights of
petitioners and liable to be set aside. The respondents may
also be directed to abide by Rules and to grant promotion
to the petitioners against 75% quota fixed in Rules against
the posts of Office Assistant, instead of filling through
initial recruitment. Any other remedy which this august
Court deems. file that may also be awar ded in favor of
penttoner -

INTERIM RELIEEF. -

The respondents may be restrained from making
appointment against the posts of Office Asstt: advertised .
on 10.05.2017 at SNo. 27 OR -not to finalize .the.
appointments till the disposal of main rit petiti avoid
legal complication. -

Ali Haider
THROUGH: A ,
(M. ASIF YOUSAFZAT)

ADVOCATE SUPREME COURT,
PESHAWAR.

VERIFICATION:

It is verified that no other Writ Petition earlier has been filed between the
present parties, except the present one.

- DEPONENT
LIT OF BOOKS:

1. Constitution of the Islamic Republic of Paklstan1 1973.
2. Any other case law as per need.

ATTESTED

XAMINER
shawar High Cous
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‘ NOTE: Prior Notice along with the copies of the Writ Petition has already
" been given to the respondents as per amended High Court’s Rules

dated. 23.02.2016 | | 'ﬂl
(M. ASIF YOUSAFZAI)

ADVOCATE SUPREME COURT,
.. PESHAWAR.:

I
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\\  BEFORE THE PESHAWAR HIGH COURT. PESHAWAR.
.-WritPgtitionNo. - T "./\20'17 o I @

Ali Haider FE V/S  Government ofKPK.

..........................

‘ - ADDRESSES OF PARTIES -
PETITIONERS

. l Mr Ali Halder, Senior Clerk, Office of Semor Government Pleader
(District Attorney) Swabi.
P 2. Mr. Feeheez Zaman, Senior Clerk, Ofﬁce of Semor Govemment

Pleader (District Attorney) Hangu. »

3. Mr. Nisar Ahmad, Senior Clerk, Office of Semor Government Pleader
(District Attorney) Abbottabad. :

4. Mr. Shahid Ali, Senior Clerk, Office of Semor Govemment Pleader
(District Attorney) Malakand. '

5. Mr. Muhammad Ismail Khan, Senior Cletk, Ofﬁcc of Semor
Government Pleader (District Attorney) Karak.

6. Mr. Muhammad Ilyas, Senior Clerk , Office of Senior Government
Pleader (District Attorney) Swat.

7. Mr. Muhammad Ishfag, Senior Clerk, Office of Senior Government
Pleader (District Attorney) Charsadda. .

8. Mr. Raza Khan, Senior Clerk, Office of Senior Government P]eader
(District Attorney) Peshawar.

9. Mr. Zafar Ali, Senior Clerk, Office of Senior Government Pleader
(District Attorney) Nowshera.

RESPONDENTS

1. The Government of Khyber Pakhtunkhwa through Chlef Secretary
Civil Secretanat Peshawar.

2. The Secretary Establishment Department, Civil Secretariat, Peshawar.

3. The Secretary Law, Parliamentary Affairs & Human Ri ghts
: Department, Civil Secretariat Peshawar.

4. The Secretary Khyber Pakhtunkhwa Public Service Commission, 2"
_Fort Road, Peshawar Cantt

- PETITIONER

o . AliHaidgzefe
N o THROUGH: J.i?a;g' ,
, (M. ASTF YOUSAFZAI)

ADVOCATE SUPREME COURT,
PESHAWAR

WP2430-2017-Ali-Haider-Vs-State-Full
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JUDGMENT SHEET -
PESHAWAR HIGH COURT, PESHAWAR =
JUDICIAL DEPARTMENT f

Writ Petition No. 2430-P of 2017.

Mr. Ali Haider etc
Versus
Government of Khyber Pakhtunkhwa and others.

Date §fhearing 19.11.2019 . .
Petitioner (by) MMM Asry €ceam 7 cearr oy EXC
Respondent (by) Ve w7 Hfecb vmondod #lintirc g;;ﬁfi
)4 ormom 2l Cras g on e/ @S

| MUSARRAT HILALL 7.- Through the instant petition |

under Article 199 of the Constitution of Islamic Republic .
of Pakistan, 1973, the petitionersA have soﬁght the :
following relief:-

“that accéptance of this writ petitz;on' the =
august Court may be please to declare the
advertisement dated 10.5.2017 to the extent
of Sr. No.27 as illegal, unlawful, without

- lawful authority, violation of Rules dated

' 26.4.2017 and ineffective upon the rights of .

petitioners and liable to be set aside. The

y {LAMINER
/,éush war Higb Coury

/-
-

/" o




R ' . respondents mdy also be directed to abide -
by Rules and to gfantj promotion to the =
petitioners against 75 %-;iquota ﬁxéd in Rules
against the post of Oﬂ’ié;e Assistant, in;steadé

! of filling through ihiticizl recruitment. .'/iny'/' ;
- other remedy which this ’aﬁgust Court deems 3
fit that may also be awarded in favour of .

petitioner.” :

2. In essence, petitioéners are working as Sénior
Clerks in the offices of Senzior Goyernment Pleaders

| .(District Attorney) fully r‘nentionéd in the heading of the
instant writ peti’.cion; that 24 posts were created by
respoﬁdents ip Vt‘he offices of Government Pleaderg at

various station while 19 persons were working as Of_ﬁce
Assistant agaihst those 'posts} ?that vide notification dated
19.1.2013, the above ‘Ofﬁce Assismnts were promofed to

| the P(;st of Supefinfendept (BPS-16); that petitioners i-}yho
were liable to be promoted on those vacant posts qf ‘
Office Assistant under 75% quota fixed for promotion to l;‘
the said post under the relevant rules v;'ere not 'coﬁéidefed

for promotion rather 15 posts of Office Assistant out of "

‘ EXn =R
Pes‘?‘m/g High Couypr
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24 posts were abolished and only nine(09) posts ‘were | |

shown to be available; that the above posts were

advertised by resppnde’nts vide publication dated

1052017 without observing 75% and 25% quota, 50

aggn'éved from the same, petitioners have approached

this Court through filing the instant writ petition. _

3. The respondents on Court order submitted

their parawise comments to the writ petition.

4. | Aijguménts heard and record annexed with
the petition gone through.
5. According to the rules framed in the years - :

1982, 2012 and 2017, 75% of the post of “Assistant” are

reserved to be filled by promotion on the basié_' of

seniority-cum-fitness from amongst the Seriior"Clerks

~with at least five years experience as Junior Cle;k and -

!

Senior Clerk and 25% is to be filled in by. initial =

recruitment, however, in the instant case, it appears that -

respondents are intending to intrude upon 75% quota

EXAMINER -
Cashawar High Cours

v
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reserved for promotion as instead of filing the vacant
posts of Office Assistant, by promotion, abolished 15
posts of ‘Office Assistant’ and the remaining posts were

advertised to be filled through ihitiallrecruitment. ‘

6. We aré of the view tiiat the grievance of the
petitioners is juétiﬁed in law as the respondents are not

| competent to alter the statutory fules by means of’
'administrative _instruction's and where a cadre has a
deﬁ;lité quoté reserved for departmental promotioné ithas
to be filled first and thereafter direct rec'ruitment shail be
made. T_he- respondents cannot abolish the quotg r_ek.sg_l"yggl__u__ B
to be filled by .]_Jfgﬁ‘lqti'gn and desﬁoy fhe chaﬁceé"' of

promotion to those who are already in service since

years. _ ' » R
@ . In the  circumstances  mentioned
1 A hereinabove, this writ petition is allowed in terms that the

respondents shall strictly adhere to the rules and the

quota reserved to be filled through' promotion shall not be

EXAVINER
= war High Cours
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disturbed and the respondents shall consider the
petitioners for promotion strictly in dccordance with law -
and rules on the subject//,,

to11anty
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Hon’ble Justice Musarrat Hilali
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/AN/\/EX‘ ~ '7‘

DIRECTORATE GENERAL OF LAW & HUMAN RIAGH1S 4

KHYBER PAKHTUNKHWA, PESHAWAR

_Phone:-091-9217204

Email: dbir, kpk@gmail:com
‘Website: www. humanrights.kp.gov.pk

ke e | .Plo‘tNo 21, Sector'B-2, Phase-V, Hayatabad, Peshawar. -
e L Dated Peshawar the 10/12/202 //a o _Sz

No. DG/SLT/AD/Promotxon/Z 16/2019.-’ On the recommendatlon of the
' Departmental Promotion Committee the competent authority is pleased to promote

the followmg Senior Clerk (BPS-14) of the Offices of District Attorneys in Khyber _
‘ Pakhtunkhwa to the post of A551stant (BPS 16) on regular basis with immediate . = -

) ','AORDER -

' effect o . . . T
S. No. Name of the Official
1. | Mr.Ali Haider ' l
2. | Mr. Faheez Zaman ]
3. | Mr. Nisar Ahmad. . ‘
4. | Mr. ShahabAli. o =
5. | Muhmmad ismail :
~ 6. | Muhammad llyas
107.) Muhammad‘lsﬁfaq '

1. -

The Officials on’ promotxon will remain on Proba’uon in term of
Section 6(2) of the Khyber Pakhtunkhwa Civil Servant, 1973 read with the
- .amendment Rule " 15(1&4) of the Khyber Pakhtunkhwa Civil Servant =
{(Appointment, Promotion & Transfer) Rules, 1989 for one year, if not extended

ior another year : o , ' ¢
SD-
. DIRECTOR GENERAL
Law and Human Rights Khyber
' . Pakhtunkhwa
No. DG/SLT/AD/Promotlon/Z 16/2019 _ ~Dated Peshaw_éf, the 10/12/2020

Copy Forwarded for Information to:
1. Accountant General, ‘Khyber Pakhtunkhwa i
2. PS to Secretary Law, Parliamentary Affairs and Human Rights Departmenr '
3. PA to director General, Law and Human Rights. . .
4. All District Attorneys Offices in Khyber Pakhtunkhwa.
5. All District Accounts Offices concerried.
6. Official Concerned for Complzance

7. Master File for Record.

ASSISTANT SOLICITOR
(M&E)

/.
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gz AnEX /7 j
DIRECTORATE ‘GENERAL OF LAW & HUMAN RIGHTS‘
KHYBER PAIKHTUNKHWA 'PESHAWAR

Phone: 091-9217204
- Email: dhr.kpk@gmail.com

. chslte www.humanrights.kp. gov.pk
Plot No. 21 -Sector B-2, Phase Vv, Havatabad Peshawar;

L ORDER

3 Dated 17/02/2021

éf’w

No DG/SLT/ /Postmg[]‘ransfer/2~2/2019./ /‘5 Wﬁ“ The Competent Authorr)

is pleased to order the -posting/transfer of. the following ‘Assistant (BPS-16) of -
District Attorney Ofﬁces Khyber Pakhtunkhwa in the best pubhc interest w1th

' 1nnned1ate effect:-

S#| Name of O,fficiai

From

To

L. '| Mr. Ali Haider

Directorate General of
Law-and Human Rights.

District . Attorney ~ Office
Peshawar (Against "the vacant |
post).

2. | Mr.Faheez Zaman

| District Attorney Office

Hangu.

District Attorney Ofﬁce Kohat

| (Against the vacant post)

3.\' 1 Mr. Nisar Ahmad

District Attomey Ofﬁce

| Abbottabad.

District Attorney  Office
Abbottabad (Agamst the vacant |-
post)

4. | Mr. Shahab Ali

District Attorney Office
Malakand at Batkhela.

District Attorney Ofﬁce Swat
(Against the vadant Post).

5.  Muhmmad Ismail

| District Attorney Office

Lakki Marwat, -

District Attorney Office Bannu
(Against the vaéant post) .

6. | Muhammad llyas

District Attorney Ofﬁce
Lower Dir.

District =~ Attérney . Office
Mardan (Against the \acan*
post). :

. Muhammad Ishfaq

District Attomey Ofﬁce
Mardan ’

| District Attorney Office Servue

Tribunal Peshawar (Against the
vacant post)

-SD- -

' DIRECTOR GENERAL

ILaw and Human Rights Khyber . -

No. DG/SLT/AD/Postmg/Transfer/Z-Z/?:Ol9 =

Cooy Forwarded for Information to: ,
L. Accountant General, Khyber Pakhtinjhwa. , ‘
2. PS to Secretary Law, Parliamentary Affairs and Human Rights Departmen' v
3. PA to director General, Law and Human Rights. =
4. All District Attorneys Offfices concerned in Khyber Pakhtunkhwa

5. 4ll District Accounts’ Offices concerned
6. Master File for Record.

Pakhtunkhwa

Dated Peshawar the 17/02/2021

ASSISTXNT SOLICITOR

(M&E) -~
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To, ‘ ‘ o ) .
\ The Worthy Secretary, @ |

) |

Govt: of Khyber Pakhtunkhwa
Law, Parliamentary Affairs and Human Rights Department

Through DIRECTOR GENERAL OF LAW_AND HUMAN _RIGHTS
KHYBER PAKHTUNKHWA. ’

Subject: DEPARTMENTAL APPEAL FOR THE GRANT OF BACK -
BENEFITS ON PROMOTION FROM _THE POST OF SENIOR '
CLERK (PBS-14) TO THE POST OF ASSISTANT (BPS-16). VIDE
ORDER DATED 10.12.2020

R/Sir,
The appellant humbly and respectfully submits as under:-

1. That 28 posts of Office Assistants were sanctioned/created by the
Finance Department in the office of Government Pleader now District

~ Attorney at various Districts as per (Flag-A).

|
i | _
_ 2. That 19 Office Assistants were promoted to the post of Superintendent -
| (BPS-16) in various offices of District Attorney Khyber Pakhtunkhwa
vide order No. E&A/LD/2-77/2012/ 1480-1558, dated 29.01.2013 as |
pér (Flag-B). Resultantiy on their promotion to .the post of |
superintendent 19 post of Assistant (BPS-16) fell vacant. o
3. That the Senior Clerks who were entitled to be promoted on those |
vacant posts of Office Assistant were not considered for promotion -
rather 19 out of 28 posts of office Assistant were abolished as per
i (Flag-C)and only 9 posts of office Assistant were left behind. .
4. That as per relevant Service Rules 75% quota was fixed for promotion
on the basis of seniority-Cum Fitness amongst the Senior Clerk with
at least five years’ experience as Junior Clerk and Senior Clerk and - -
25%quota for initial recruitment. But ignoring the relevant Rules Law
Department advertised 8 posts of Assistant without observing 75%
promotion quota (Flag-D)
5. That the aggrieved Senior Clerk filed a Writ Petition lbefo’re the - |
Peshawar High Court Peshawar. The said writ petition was allowed by

the Hon’ble Peshawar High court Peshawar and directions were issued

that the respondents shall strictly adhere to the Rules and the quota




R

) 'reserved to be- ﬁlled through promotlon shall not be’ dlsturbed and the

i : . o respondents shall con31der the petitioners. for Promot1on strictly in -
I l‘  accordance with Law and Rules on the sub]ect as per Judgment (Flag-
* E) (duly highlighted). |
6. That the posts of A531stant remamed vacant for more than 7 years, due '
to which the applicant was entltled to. back benefits w.e. frorn

o 30.01.2013, but the same were not extended/gwen to the appellant at

the time of promotlon Whlch made the appellant compel to submit
~ this appeal. | | | -

7. That the dlrectlons of Hon’ble Peshawar ngh court Peshawar,
Directorate General Law & Human Rights promoted 7 Semor Clerkto -
the' "~ post of | - Asswtant ~ (BPS-16) - v1de | order.

- No. DG/SLT/AD/Promotlonfz 16/2019/1026- 56, dated 10 12 2020
(Flag—F) who were entitled to be promoted w.e, f 30. 01 2013 |

Keepmg in view the above mentioned facts, it is, therefo re, requested that

- appellant w.e.f. 30 01 2013.

, thls appeal may please be allowed and back beneﬁts may gramously be granted to thO '
_ ‘ s/

(MUHAMM -isnFAQ)]
‘As :
D1rectorate General of Lawl & Human

/C/ghts .

- Copy (in advance) forwarded to the Worthy Se"retary Law, Parhamentary Affairs and
Human R1ghts Department for information and necessary action please ' .

(MUHAMM > BHFAQ)
: -Assistant -
Dlrectorate General of Law & Human




