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bound to obey the will of the legislature & cannot deviate from any 

provision of enactment.

5. That the legislator has authority to legislate as they have mandate' to 

do so by a recognize process and services law do not provides the 

provision of judicial review, hence, execution petition is not tenable.

6. That the petitioner is at liberty to loin service after due process of
law equivalent to his qualification & the Government is not bound

to pay advance increment.
7. That the instant execution petition is time barred under the Limitation 

Act No. IX of 1908. Hence, liable to be dismissed without any further 

proceedings.

8. That the instant execution petition is against the notification dated

27-10-2001 whereby, the basis of the claim of petitioner stood
erased. In the year 2012 the Khvber Pakhtunkhwa Cessation of

Payment of Arrears on Advance Increments on Higher

Educational Qualification Act No. IX of 2012 was promulgated
which was made retrospective from 2001. Hence, the instant
application is liable to be dismissed on this score alone.

9. That the instant Restoration Application & Execution Petition is not 

maintainable in its present form.

10. That the judgment of Honorable Peshawar High Court regarding
the Khvber Pakhtunkhwa Cessation of Payment of Arrears on
Advance Increments on Higher Educational Qualification Act No.
IX of 2012 has been set-aside on 02-06-2021 and the matters are

remanded to the High Court for re-deciding the writ petition

afresh by the August Supreme Court of Pakistan and Honorable

Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06

other Writ Petitions having similar question of law and facts
disposed on 14-06-2023 with the direction to respondent

department to consider the case of petitioners only and others

cannot claim such benefits having not agitated the matter at the

.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.

Service Appeal No. 1564/2018

BEFORE: MRS. RASHIDA BANO
MR. MUHAMMAD AKBAR KHAN...

MEMBER (J) 
MEMBER (E)

Muhammad Hamayun, Ex-Constable No. 173 District Police Mardan.
' ... (Appellant)

VERSUS

1. Regional Police Officer Mardan.
2. District Police Officer Mardan.
3. Provincial Police Officer, Khyber Pakhtunkhwa, Peshawar.

(Respondents)

Miss. Uzma Syed, 
Advocate For appellant

Mr. Asif Masood AH Shah, 
Deputy District Attorney ^ ^ For respondents
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JUDGMENT

RASHIDA BANO. MEMBER (J): The service appeal in hand has

been instituted under Section-4 of the Khyber Pakhtunkhwa Seiwice

Tribunal Act, 1974 with the following prayer:-

“On acceptance of this appeal the impugned 
orders dated 31.01.2014 of respondent No. 1 and 
Order dated 25.05.2004 of respondent No. 2 may 
kindly be set aside and the appellant may kindly be 
ordered to be reinstated in service with all back 
benefits.

Precise averments as raised by the appellant in his appeal 

that, he joined the Department as .Constable on 01.08.1999 and

2. are

performed his duty with honesty and devotion. . Disciplinary 

proceedings were initiated against the appellant on the allegation that



was granted nine months leave and was due to return back for duty on

21.02.2004 but he failed to report back his arrival on due date and

remained absent without any leave or prior permission of the

competent authority. On conclusion of the inquiry, the appellant was 

imposed major penalty of dismissal from service from the date of his 

absence vide impugned order bearing Endst: No. 1535-42/SB dated 

25.05.2004. The appellant preferred departmental appeal, which was 

rejected vide order dated 31.01.2014, hence the appellant filed the 

instant seiwice appeal on 28.12.2018 before this Tribunal for redressal

of his grievances.

Respondents were put on notice who submitted their reply on3.

the appeal.

Learned counsel for the appellant has argued that the absence4.

of the appellant was not deliberated rather the same was due to illness 

of his wife. He next argued that the appellant was awarded major 

punishment of dismissal from service vide impugned order dated 

25.05.2004 with retrospective effect, therefore, the impugned order 

dated 25.05.2004 being void ab-initio is liable to be set-aside. He 

further argued that as the impugned order dated 25.05.2004 

passed with retrospective effect, therefore, no limitation would run 

against the impugned order. He next argued that neither any charge 

sheet/statement of allegations or show-cause notice was issued to the 

appellant nor any inquiry was conducted in the mater, therefore, he 

condemned unheard. In the last, he requested that the impugned

was

was
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orders may be set-aside and the appellant may be reinstated in service
e.)

with all back benefits.
■

•■ r-

On the other hand, learned Deputy District Attorney for the5.

respondents has contended that the appellant was granted nine months

leave and was due to return back for duty on 21.02.2004 but he failed

to report back his airival on due date and remained absent without any

leave or prior permission of the competent authority, which is gross

misconduct on the part of the appellant. He next contended that all the

legal and codal formalities were fulfilled before passing the impugned

orders. He further contended that the appellant failed to avail his legal

remedy before the departmental authority as well as before this

Tribunal, therefore, the appeal in hand is not competent before this

Tribunal being barred by time and is liable to be dismissed on this

score alone.

We heard the learned counsel for the appellant as well as6.

[earned District Attorney for the respondents and perused the case file

with connected documents in detail. •

We will have to decide first that whether impugned order7.

passed by the competent authority vide which the appellant has been

awarded punishment of dismissal from service with retrospective

effect is void ab-initio and no limitation would run against the same.

In our humble view this argument of the learned counsel for the

appellant is misconceived. Though punishment could not be awarded

with retrospective effect, however where a civil servant has been

proceeded against departmentally on the ground of his absence from



©
duty, then punishment could be awarded to him retrospectively from

the date of his absence from duty and the same is an exception to the

general rule that punishment could not be imposed with retrospective

effect. Worthy, apex court in its judgment reported as 2022 PLC

(C.S.) 1177 has observed as below:-

We find that the Impugned judgment 

has totally ignored the record and. facts of this 

case. The department has also been totally 

negligent in pursing this matter and has 

allowed the Respondent to remain absent from 

duty for so long. On the issue of retrospective 

effect, we find, that admittedly, the respondent
has been absent from duty w.e.f. 01.09.2003,
hence no illemlitv is made out by considerins 

his dismissal from there as he has not worked
with the department since the siven date.
(Emphasis provided).

Moreover, even void orders are required to be challenged 

within period of limitation provided by law. Supreme Court of 

Pakistan in its judgment reported as 2023 SGMR 866 has held as 

below:-

“8.

8.

“d. Adverting to the arguments of 

learned A SC for the petitioner that there is no 

limitation against a void order, we find that in 

the first place, the learned ASC has not been 

able to demonstrate before us how the.order of 

dismissal was a void order. In addition, this 

Court has repeatedly held that limitation would
run even a2ainst a void order and an aQ^rieved 

part\^ must approach the competent forum for
redressal of his grievance within the period of
limitation provided by law. This principle has
consistently been upheld, affirmed and
reaffirmed by this Court and is now a settled
law on the subject. Reference in this resard
may be made to Parvez Musharraf v. Nadeem 

Ahmed (Advocate) (PLD 2014 SC 585) where a
14 member Bench of this Court approved the
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said Rule. Reference in this resard may also be
made to^TMuhdmmad Sharif v. MCB Bank
Limited (2021 SCMR 1158) and Waidad v.
Provincial Government (2020 SCMR 2046).
(Emphasis supplied) ”

Perusal of record reveals that appellant was dismissed from9.

service from the date of his absence 21.02.2004 vide which order

dated 25.05.2004 which was required to have been challenged through

filing of departmental appeal within 15 days but appellant filed 

departmental appeal after lapse of long 09 years which is evident from 

his departmental appeal para-4, which is hopelessly barred by time. 

Moreover, his departmental appeal was rejected vide order dated

31.01.2014, while instant service appeal was fled on 28.12.2018 after

lapse of 04 years, 10 months and 26 days of dismissal of his 

departmental appeal, which he was required to file within 15 days of

passing of appellate authority order dated 31.01.2014. August

Supreme Court of Pakistan in its judgment reported as 2011 SCMR 08

has held that question of limitation cannot be considered a technicality

simpliciter as it has bearing on merit of the case.

It is well settled that law favours the diligent and not the10.

indolent. The appellant remained indolent and did not agitate the

matter before the departmental authority and the Service Tribunal

within the period prescribed under the relevant law. This Tribunal can

enter into merits of the case only, when the appeal is within time.

Supreme Court of Pakistan in its judgment reported as 1987 SCMR 92

has held that when an appeal is required to be dismissed on the ground

of limitation, its merits need ndf tCBe^djscussed.
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Consequently, it is held that as the departmental as well as11.

service appeal of the appellant was‘barred by time, therefore,'the

appeal in hand stands dismissed being not competent. Parties are left

to bear their own costs. File be consigned to the record room.

Pronounced in open court in Peshawar and given under our12.

hands and seal of the Tribunal this 29' ^ dap of April, 2024.

>r u/ W/
(MUHAMMAD AKBAR KHAN) 

Member (E)
(RASHIDA BANG) 

Member (J)

^Naeein /I/;?/;?*

■
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22.04.2024 1. Learned counsel for the appellant present. Mr. Arshad Azam

learned Assistant Advocate General alongwith Atta Ur Rehman,

Inspector for'the respondents present.

2, Learned counsel for the appellant requested for adjournment in 

order to further prepare the brief Absolute last chance is given to 

argue the case on the next date, failing which case will be decided 

the basis of available record without providing further 

adjournments and chance of arguments. Adjourned. To come up for 

arguments on 29.04.2024 before D.B. P.P given to parties.

2.. -.i
it5

ffjSi
on

(Rashida Bano) 
Member (J)

(Fareena Paul) 
Member (E)

Kaleenuillah

ORDER
29”^ April, 2024 1. Learned counsel for the appellant present. Mr. Asif Masood Ali Shah,

Deputy District Attorney for the respondents present. Arguments heard

and record perused.

2. Vide our judgment of today placed on file, it is held that as the

departmental as well as service appeal of the appellant was barred by 

time, therefore, the appeal in hand stands dismissed being not competent. 

Parties are left to bear their own costs. File be consigned to the record

room.

Pronounced in open Court at Peshawar and given .under our hands 

and the seal of the Tribunal on this 29'^ day of April, 2024.
/

(Ra^ida Bano).^ 
Member (JudidiSi|^Member (Executive)

sift.
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22"^‘Feb, 2024 1. Learned counsel for the appellant present. Mr. Asif Masood All

Shah, Deputy District Attorney for the respondents present.

These cases involve question of grant of retrospective effect to2.

the impugned orders. Most of these cases are pending since 2018

therefore, the learned counsel were requested to give a date of their own

choice, so that a last chance be given to all of the parties and their counsel

to argue these appeals on the said date of their choice. The learned counsel,

after consultation with each other, agreed that matters may be fixed for

22.04.2024. Adjourned accordingly to the above date, the date is given on

their own choice with the observation that no further adjournment will be

granted on any ground and. in case any of the learned counsel could not

argue, the other counsel would argue and the cases would be decided

forthwith. And in case again further adjournment is sought, all the matters

shall be deemed to have been adjourned sine-die. In that eventuality, the

counsel or parties whenever desirous to argue may make an application

for restoration of the appeals to get those argued and decided. P.P given to

O the parties.

(Kalim Arshad Khan) 
Chairman

(Fareeha Paul) 
Member (E)* Admin Shah*

s'
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Learned counsel for the appellant present. Mr. Atta-ur- 

Rehman, Inspector (Legal) alongwith Mr. Muhammad Jan, . •

District Attorney for the respondents present.

Learned counsel for the appellant stated that issue of 

retrospectivity is involved in the instant appeal and similar - 

nature appeals are fixed for arguments on 

therefore^ the appeal in hand.may also be fixed on the said 

date. Adjourned. To come up for arguments on 10.11.2023 

before the D.B. Parcha Peshi given to the parties.

25.10.2023

10.11.2023

Q IM.
(/>

a a

(Salah-ud-Din) 
Member (J)

(Muhammad Akbar Khan) 
Member (E)

*Naeem Ainin’*

1. Clerk to counsel for the appellant present. Mr. Asif Masood Ali Shah, 

Deputy District Attorney alongwith Mr. Atta-Ur-Rehman, Inspector for 

the respondents present.

10"^ Nov,2023

2. Clerk to counsel for the appellant requested for adjournment on the , 

ground that learned counsel for the appellant is not available today. 

Adjourned. To come up for arguments on 22.02.2024 before D.B. P.P- 

given to the p^ies.

(Rashida Bano); 
Member (J)

(Muhammad Akbar Khan) 
Member (E)

*kamranuUah*



S.ANo. 1564/2018

Junior of learned counsel for the appellant present. Mr. Atta-20.09.2023

ur-Rehnian, Inspector (Legal) alongwith Mr. Asif Masood All

Shah, Deputy District Attorney for the respondents present.

Junior of learned counsel for the appellant seeks

adjournment on the ground that learned senior counsel for the 

appellant is not available today. Adjourned. To come up for(S
7 W' ^

arguments nn 04.10.2023 before the D.B. Parcha Peshi given to the
!0

0 parties.

- \(Salah4id-Din) 
Member (J)

(FareehaFauf) 
Member (E)

^Naeein 'Ainin*

ih4“' Oct. 2023 Junior to counsel for the appellant and Mr. Asif Masood Ali1.

Shah learned Deputy District Attorney for the respondents present.

2. Former made a request for adjournment as senior counsel for

the appellant is not available today. Adjourned by way of last

chance. To come up for arguments on 25.10.2023 before D.B. P.P 

given to the parties 'F

1^
(Kalim Arstkd Khan/ 

Chainn^r,
(Muharrlmad Akbar Khan) 

Member (E)*Mvfazem Shah

f
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August, 2023 1. Junior of learned counsel for the appellant present

Mr.- Atta-ur-Rehman, Inspeetor (T.ega!) alongwith Mr. Asad

Ali Khan, Assistant Advocate General for the respondents

present.

2. Junior of learned counsel for the appellant i-cquestcd for
At

a: 'Cf adjournment on the ground that learned senior counsel For the
■A;
p.

appellant has proceeded to her home due to emergency, hast;

opportunity is given to the appellant to ensure presence of his

counsel and to argue this appeal on the next date positively.

I’o come up for arguments on 20.09.2023 before the D.B.
iiA

Parcha Peshi given to the parties•-r

; '
■•I %

(Salah-ud-Din) 
Member (Judicial)

(Kalim Arsh.ad Khan) 
Chairman!■

- *Nnccin Amin’*

htiChAt-S
i'fe®s-V' '

if fi-Cf/htA
rf.-v

f A.® ....
:-'A

•V

I'\
6 h-■J ;

’t

V

•■r., - .

. -.r. •
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4
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/

Clerk of learned counsel for the appellant present. Mr. Atta- 

ur-Rehman, Inspector (Legal) alongwith Mr. Asad All Khan, 

Assistant Advocate General for the respondents present.

Clerk of learned counsel for the appellant requested for 

adjournment on the ground that learned counsel for the appellant 

has proceeded to his native village due to some domestic 

engagement. Adjourned. To come up for arguments on 20.06.2023 

before the D.B. Parcha Peshi given to the parties.

19.05.2023

<

(Salah-ud-Din) 
Member (J)

(Muhammad Akbar Khan) 
Member (E)

*Naeem Amin*

Learned counsel for the appellant present. Mr. Atta-ur- 

Rehman, Inspector (Legal) alongwith Mr. Muhammad Jan, District 

Attorney for the respondents present.

Learned counsel for the appellant seeks time for preparation

20.06.2023

of arguments. Adjourned. To come up for arguments 

20.07.2023 before the D.B. Parcha Peshi given to the parties.

on

O

(Salahmd-Din) 
Member (J)

all)(Faree 
Member (E)

*Naeem Amin*

-o/-2 8 On

J)
i ist

Merri C&fTfQ
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lii Lawyers are on strike today.19 Jan. 2023

'Fo come up for arguments on 03.03.2023 before the

D.B. Office is directed to notify the next date on the notice

board as well as the website of the Tribunal.

(Rozina Rehman) 
Member (J)

(FareeRiT Paul) 
Member(E)

3'’^’ Mar, 2023 Nobody is present on behalf of the appellant present. 

Mr. Muhammad Riaz Khan Paindakhel, Asst; AG 

alongwith Mr. Atta Ur Rehmari, Inspector for respondents 

present.

On the previous date the matter was adjourned because 

of strike of the counsel and office was directed to notify 

the next date on the notice board as well as on the website 

but even then nobody is present on behalf of the appellant, 

therefore, fresh notices be issued to the appellant and his 

counsel. To come up on 19.05.2023 before DB. PP given 

to the parties.

(Rozina Rehman) 
Member (Judicial)

(Kalim Arshad Khan) 
Chairman

4
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>
ih Miss. Uzma Sycd, Advocate present and submitted 

Wakalatnamat on behalf of the appellant. Syed Naseer Ud 

i3in Shah, Asst: AG for respondents present.

12^'* Oct, 2022

1.earned counsel for the appellant wants to amend the 

memo oJ' appeal in order to challenge the original order 

, dated 25.05,2004 which according to the learned counsel
* s

was not challenged by the ex-counsel for the appellant. 

She may do so within a week subject to all legal and just 

objections regarding limitation, 'fo come up on 

22.11.2022 before D.B.

4 .
(Kalim Arshad Khan) 

Chairman
(f'areeha Paul) 

Member(Executive)

22.11.2022 Learned counsel for the appellant present. Mr.

Muhammad Adeel Butt Additional Advocate General for the

respondents present.

Learned counsel for the appellant requested for

adjournment on the ground that he has not made preparation 

for arguments. Adjourned. To come for arguments before the

D.B. on 19.01.2023.

(Kalim Arshad Khan) 
Chairman

(Fareeh^aul) 

Member (E)

k- 1
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11.05.2022 Appellant in person present. Mr. Naseer-ud-Din Shah, 

Assistant Advocate General for the respondents present.

Appellant requested for adjournment as his counsel is not 

available today. Last opportunity is granted. To come up for 

arguments before the D.B on 27.06.2022.

(Fareeha Paul) 
Member (E)

Chairman

Learned counsel for the appellant present. Mr. Atta-ur- 

Rehman, Inspector (Legal) alongwith Mr. Kabiruliah Khattak, 

Additional Advocate General for the respondents present.

Learned counsel for the appellant requested for 

adjournment on the ground that she has not made preparation 

for arguments. Adjourned. To come up for arguments on 

, 27.07.2022 before the D.B.

27.06.2022

7^t
(Salah-ud-Din) 

Member (J)
(Rozina Rehman) 

Member (J)

27"’ July 2022 Miss. Rabia Muzaffar, junior of learned counsel for the 

appellant present. Mr. Kabiruliah Khattak, Additional 

Advocate General alongwith Mr. Atta-ur-Rehman, Inspector 

(Legal) for respondents present.

Junior of learned counsel for the appellant seeks 

adjournment on the ground that learned counsel for the 

appellant is busy in the august Peshawar High Court, 

Peshawar. Adjourned. To come up for arguments on 

12.10.2022 before the D.B.

' *
I

/

(Salah-Ud-Din) 
Member (J)

(Kalim Arshad Khan) 
Chairman

*rAI
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Learned Add!, A.G be reminded about the omission 

and for submission of reply/comments within extended 

time of 10 days.

15.09.2021

■D
CU

, t;
£
3

4-'o
c

Cha>•
Q.
0)

V
■U
<u
to</)ru
Q.

Ms. Uzma Syed, Advocate, for the appellant present and 

submitted fresh Wakalat Nama in favour of the appellant,- which 

is placed on file. Mr. Kheyal Roz, Inspector (Legal) alongwith Mr. 

Javed AN, Assistant Advocate Gener^al for the respondents 

present.

11.2021|i
<u
Q.

TJ
<U

. TO
3
Q.

CO

Reply/comments on behalf of respondents submitted, 

which is placed on file and copy of the same is handed over to 

learned counsel for the appellant. Adjourned. To come up for 

rejoinder, if any, as well as arguments on 04.02.2022 before the 

D.B.

(Salah-Ud-Din) 
Member (J)

(Atiq-Ur-Rehman Wazir) 
Member (E)

The Tribunal is non-functional, therefore, the case is 

adjourned to 11.05.2022 before D.B for the same.

04.02.2022

V

J^ -
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28.02.2004 but failed to report his arrival on due date 

followed by continuous absence without any leave. This act
I

of the appellant in terms of the impugned order was treated 

as misconduct and consequently he was dismissed from
E

service in exercise of powers under N.W.F.P Removal from
r

Service (Special Power) Ordinance, 2000. Obviously, the 

ground of absence of the appellant was not covered under
E
I

definition of misconduct as i defined in Section 3(l)(b) of 

N.W.F.P Removal from Service (Special Power) Ordinance, 

2000. Apart from misapplication of the ground for 

proceedings, there is a poiht for arguments whether the 

continued absence of the appellant after expiry of his leave
I

could be treated as habitual absenteeism when previously he
[
[

had availed the approved leave. Subject to all just and legal

objections including limitation, this appeal is admitted for
i

regular hearing. Let the respondents come up with their
i
1^

written reply/comments to justify the validity of the 

proceedings culminating in the impugned order. The 

appellant is directed to deposit security and process fee 

within 10 days. Thereafter, notices be issued to the 

respondents for submission' of 'written reply/comments in 

office within 10 days of the! receipt of notices, positively. If 

the written reply/comments are not submitted within the 

stipulated time, the office shall submit the file with a report 

of non-compliance. File to come up for arguments on

:

'A

(

11.11.2021 before the D.B.

i

Chairman
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1564/2018

PreliminaryCounsel for the appellant present.29.06.2021

arguments heard.

Although there is violation on part of the appellant 

himself that on expiry of leave granted to him, he did not

report for duty within the meaning of Rule 28 of the Civil

Servants Revised Leave Rules 1981, which obviously is a

burden on him to discharge but the narrative set up in the 

impugned order is arguable. Section 11 of the Khyber

Pakhtunkhwa Removal from Service (Special Power)

Ordinance, 2000 relates to overriding effect of the Ordinance

viz-a-viz other laws. Accordingly, the provisions of the said

Ordinance shall have effect notwithstanding anything to the

contrary contained in the Khyber Pakhtunkhwa Civil Servants

Act, 1973 and the rules made there-under and any other

laws for time being in force. In view of the non-obstante

clause in Section 11 ibid, if there is any provision in the

Ordinance; and the Khyber Pakhtunkhwa Civil Servants Act

1973 and rules made there-under contain a provision

contrary to the provisions of ordinance, the latter shall

prevail within the meaning of Section 11 ibid. Section-3 of-

the Ordinance ibid enumerates the ground for dismissal.

removal and compulsory retirement etc and amongst them

one is being guilty of habitually absenting himself from duty

without prior approval of leave. This ground is similar to 

ground in clause(b) of Rule 3 of the Government Servants 

(E8tD) Rules,'2011. It is evident from discussion in the 

impugned order about facts that the appellant was granted 

' nine months leave and he was due to turn back for duty onI
t
i.
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22.09.2020
.'s WAppellant present in person.

Requests for adjournment as ftened his learned counsel 

is indisposed today. Adjourned to 2.12.2020 before S.B.

iT'. Chairman

02.12.2020 Counsel for appellant is present. •

Learned counsel requests for adjournment to a date 

after the decision of proposition regarding retrospective 

punishment by a Larger Bench of this Tribunal.

Adjourned to 17.02.2021 before S.B.

(MUHAMMAD jTmAUCIdAN^ 
MEMBER (JUDICIAL)

The learned Member Judicial Mr. Muhammad Jamal Khan is 

under transfer, therefore, the case is adjourned. To come up for 

the same before S.B on 29.06.2021.

17.02.2021

{.
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Junior to counsel for the appellant present.

Requests for adjournment due to general strike of the 

Bar. Adjourned to 20.02.2020 in order to avail the outcome 

of case(s) pending before the Larger Bench regarding 

retrospective punishment.

22.01.2020

Chairman

Counsel for the appellant present and seeks adjournment. 

Adjourned to 06.04.2020 in order to avail the outcome of case (s) 

pending before the Larger Bench regarding retrospective 

punishment.

20.02.2020

A.

(MUHAMMAD AMIW KHAN KUNDI) 
MEMBER

Due to public holiday on account of COVID-19,, the case 

is adjourned to 30.06.2020 for the same. To come up for 

the same as before S.B.

06.04.2020

R

30.06.2020 Learned counsel for the appellant present and seeks 

adjournment. Adjourned to 22.09.2020 before S.B in order to 

avail the outcome of cases pending before Larger Bench of this 

Tribunal, regarding retrospective punishment.

4.
Member (J)



V

\
.r.

■f
■■■:

25.07.2019 Counsel for the appellant present.

Learned counsel states that a number of, cases j . 

regarding similar proposition are fixed for hearing on/ 
28.08.2019. Instant matter, therefore, be adjourned to ai 

date thereafter.

Adjourned to 16.09.2019 for preliminary hearing

before S.B.

f •

Chairman

Junior to counsel for the appellant present.

A request for adjournment is made due to general strike 

of the bar. Adjourned to 25.11.2019 for preliminary hearing 

before S.B.

16.09.2019

\

Chairm

Appellant present in person.25.11.2019

Requests for adjournment on account of general strike of 

the Bar. Adjourned to 22.01.2020 before S.B.
f,

Chairman

■-V

n,



r
.

2^^
•V.

Appellant requests for adjoummeht due to over 

occupation of his learned counsel before the honourable 

High Court.

07.02.2019

Adjourned to 14.03.2019 before S.B.

r .
Chairman

Counsel for the appellant present and seeks adjournment.14.03.2019
!Adjourned to 25.04.2019 for preliminary hearing before S.B.

c-

(MUHAMMAD AMIN KHAN KUNDI) 
MEMBER

Counsel for the appellant present and seeks adjournment. 

Adjourned to 18.06.2019 for preliminary hearing before S.B.
25.04.2019

(MUHAMmD AMIN KHAN KUNDI) 
MEMBER

18.06.2019 Appellant in person present and requested for adjournment 

on the ground that his counsel is not available today. Adjourned to 

25.07.2019 for preliminary hearing before S.B.

(Muhammad Amin Khan Kundi) 
Member
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Form- A

FORM OF ORDER SHEET
r-*

Court of
■; • .

• C
1564/2018Case No.

Date of order 
proceedings

Order or other proceedings with signature of judgeS.No.

1 2 3

The appeal of Mr. Muhammad Hamayun presented today by Mr.
■ ■ •' >.

Fazal Shah Mohmand Advocate, may be entered in the Institution 

Register and put up to the Worthy Chairman ^r proper order please.

28/12/2018'"“*^1-

\l

t

^ trj £__U .

REGISTRAR
This case is entrusted to S. Bench for preliminary hearing to be2--f

put up there on

•i

CHAIRMAN

•J‘

Appellant requests for adjournment as his learned 

counsel is engaged in many cases before the Honourable 

High Court. Adjourned to 07.02.2019 before S.B.

04.2.2019

t
5.

Chairman
% % ■

s1



.<■

.r'l ii-

before the service tribunal KPK PESHAWAR

Service Appeal No /2018

-v

Muhammad Hamayun Appellant

VERSUS
RPO 8d others Respondents

INDEX

S.No Description of Documents ^
Service appeal with affidavit ~
Application for condonation of delay with affiHax/it- 
Copy of order dated 25-05-2004, departmental 
appeal and order dated 31-01-2014 
Wakalat Nama

Annexure Pages1. 1^32, H3.
A, B and
c4. 2

Dated-:26-12-2018 lant
Throuqh

Fazal ShaTrMohmand
- ^ Advocate Peshawar.

Email:-
OFFiCE:-

5



^5:
before the service tribunal kPl^
Service Appeal No_J_^^Jf/2018

SHAWAR

Muhammad Hamayun Ex Constable No 173 District Police Mardan.

........................................Appellant
Kltyhc>r PnkhtuSthwa 

►Service TribunalVERSUS
Diary ISo.

1, Reginald Police Officer Mardan.
2, District Police Officer Mardan.
3, Provincial Police Officer KPK Peshawar,

Duttia

Respondents

RESPONDENT NO 1 WHFPf

ACT 1974
DATED 31-01-2014 PASSFn rv

nn TLjt « nr.. . . ------- BY DEPARTMENTAL APPFfli
OF THE APELLANT FILED AGAINST THF nenpo r»/',TFn qc
Q5.-2004 OF RESPONDENT NO 2 HAS BEEN RE JFrTFnypii cn

PRAYER:-

impugned orders dated 31- 
01-2014 of respondent No 1 and Order dated 25-05-2004 of

^ H ? appellant may
Kfits^ ordered to be reinstated in service with all back

Respectfully Submitted:-

1. That the appellant joined the respondent 
F»fed,o-d«y5°",.““® remained posted to various Police

and S de"ot”„“ ' ''“"“V
Registrar

Department as

n 2. That in the year 2003 the appellant while lastly posted to Police 
Station Rustam Mardan, was granted nine months leave and 

was duty on 21-02-2004. However in the meanwhile hej
was landeo in domestic problems which resulted in mental
attended K """die to have
attended his duties, therefore informed the SHO concerned.

3. That the appellant was dismissed from service bv resoondent 
No 2 vide order dated 25-05-2004, where after he obS 

copy of the order and filed departmental appeal before 
respondent No 1 which was filed vide order dated 31-01 2014
(Copy of the Order da‘ed 25-05-2014, Departmental app^l

1



^6

and Q31-01-2014 is enclosed as Annexure A, B

4. That the impugned order dated 31-01-2014 of respondent No 1 
and order dated 25-05-2004 of respondent No 2 are against the
law, facts and principles of justice on grounds inter alia as 
follows:-

GROUNDS!-

A. That the impugned orders are illegal and void ab-initio.

B. That mandatory provisions of law and rules have badly 
been violated by ^he respondents and the appellant has 
not been treated according to law and rules and the 
sppellant did nothing that amounts to misconduct.

C. That no charge sheet and show 

communicated to the appellant

D. That exparte action has been taken against the appellant 
and he has been condemned unheard.

E. That no inquiry was conducted to find out the true facts 
and circumstances.

F. That the impugned order is not maintainable being 

passed with retrospective effe'ct. .

cause notice were

G. That even otherwise the/absence from duty 
willful nor deliberate rather the was neither 

same was because of 
circumstances-compelling in nature and were beyond the 
control of the appellant as well.

H. That the impugned orders are not speaking orders and 

thus not tenable in the eyes of law.

I. That the appellant was not provided the opportunity of
personal hearing and the impugned order is defective as 
well.

J. That the appellant did nothing that would 
misconduct.

K. That the appellant has about 5 years of service with
unblemished service record and is Jobless since his illegal 
removal from service. ^

amount to

2



A,

L. That the appellant seeks the permission of this honorable 
tribunal for further/additional grounds at the time of 
arguments.

I • ji that appeal of the appellant may
kindly be accepted as prayed for in the heading of the 
appeal. ^

Appellant
Dated-:26-12-2018. Through

Fazal
Advocate, Peshawar

ohmand

affidavit
Muhammad Hamayun Ex Constable No 173 District Police Mardan 

do hereby solemnly affirm and declare on oath that the contents of 
this Appeal are true and correct to the best of my knowledge 

belief and nothii^has been concealed from this honorahls-W^r

Identify DEPONENT

and
nal.

Fazal ShaMVfoT^and 

Advocate Peshawar

-I,

3
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before the service tribunal KPK PESHAWAR

Service Appeal No. /2018

Muhammad Hamayun Appellant

VERSUS
RPO 8l others Respondents 

Application for the condonation of delay if any.

Respectfully submitted:-

1. That the accompanying appeal is being filed today in which no 
date of hearing has been fixed so far.

2. That the grounds of appeal may be considered as integral 
Part of this application.

3. That the impugned order being passed with retrospective effect 
IS void ab-initio, illegal and time factor becomes irrelevant in 
such cases and the appeal is as such within time.

4. That the law as well as the dictums of the superior Courts also 
favors decisions of cases on merit.

Dated:-26-12-2018. Appellant
Through

Fazal ^mand. 
Advocate, Peshawar

affidavit

this plication am true and correct to the best of my knowledge 

TribuS ^ concealed from this honorable

I,

Fazal Sh&ljJVlgjji^nd | f 
Advocatl^eshawar [ j

DEPONENTyv/
to

■ ?
\

4
■2r -.U-
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ORDER.<
A.

This order will dispose-off the appeal preferred by Ex-Constable 

Muhammad Humayun No. 173 of Mardan District Police against the order of District 

Police Officer, Mardan wherein he was dismissed from service vide District Police 

Officer, Mardan OB; No. 667 dated 25.05 ;aQ4^

Brief facts of the case are that he while posted to Investigation Wing 

Police Station Rustam was granted 09 Months leave and he was due to turn back for

duty on 21.02.2004 but he failed to report his arrival on due date. He is still absent 

without any leave or prior permission of the competent authority.^le was charge 

sheeted and served with statement of allegation for the above willful absence 

enquiry committee comprising of the then Deputy Superintendent of Police 

Ileadquaiter, Mardan and the then RI Police Lines, Mardan was constituted to conduct'

an

proper departmental enquiry into the allegation. The enquiry committee completed the
■'r.

enquiry and submitted its findings who found guilty the Constable for the above 

misconduct. The. appellant called for Orderly Room on 25.05.2004 by the District 

Police Officer-,- Mardan but he failed to appear for personal hearing. From the perusal of

was

enquiry papers, it has been noticed that the appellant has gone abroad for earning 

livelihood and there is no hope of his return to join his duty. Therefore he 

dismissed from service.
was

1 have perused the record and also heard the appellant in Orderly 

Room held in this office on 29.01.2014. He failed to justify his absence period and could 

not advance any cogent reason in his defence, appeal time barred so far. Therefore, I 

MUHAMMAD SAEED Deputy Inspector General of Police, Mardan Region-1, Mardan 

in exercise of the powers conferred upon me reject the appeal, not interfere in the order 

passed by the competent authority, thus the appeal is filed.

V I
SAEEDjPSP

De^ty Inspector'peneral of Police, 
Y^-^Mardan Region-I, Mardan.

^ ‘ 72014.._25 3No /ES, Dated Mardan the

Copy to District Police Officer, Mardari for information l and

<^8 JpcJ '’/l S i
/P'- ^ 'A

"A
3''2.W'7 j

necessary action.
i; r^iI:? ■ n. fj-,(

J.:Qpw
■n.
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWx^

PESHAWAR,

SCA.N^iEDService Appeal No. 1564/2018

Muhammad Hamayun EX Constable No. 173 District Police Mardan
;.... Appellant

VERSUS

The Provincial Police Officer , Khyber Pakhtunkhwa, Peshawar and others ,
■Respondents

INDEX

S. Pages.AnnexureDescription of Documents rNo.

1-3Written Reply.1.
4Affidavit.2.

• 5-7Copy of Bad entries & order A3.

8Copy of letter No.207/LB dated 10.19.2021 B4.

9Copy of Authority Letter.5.
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA

PESHAWAR.

Service Appeal No. 1564/2018

Muhammad Hamayun EX Constable No. 173 District Police Mardan
Appellant

VERSUS

The Provincial Police Officer , Khyber Pakhtunkhwa, Peshawar and others
Respondents

Para-wise comments on behalf of respondents;-

Respectfully Sheweth,

PRELIMINARY OBJECTIONS

1. That the appellant has not approached this Hon'bte Tribunal with clean hands.

2. That the appellant has concealed the actual facts from this Hon'ble Tribunal.

3. That the appellant has got no cause of action or locus standi to file the instant 

appeal.

4. That the appellant is estopped by his own conduct to file the .instant Service 

Appeal.

5. That appeal of the appellant is badly time barred.

6. That the appeal is unjustifiable, baseless, false, flawless and vexatious and the 

same is liable to be dismissed with special compensatory cost in favour of 

respondents.

REPLY ON FACTS

1. Para to the extent of enlistment in Police Department of appellant pertains to 

record needs no comments. While rest of para is incorrect because every police 

officer / official is under obligation to perform his duty regularly and with 

devotion because in this department no room lies for lethargy. Moreover, the 

perusal of service record of the applicant revealed that the appellant has short 

span of service i.e 4 years 9 months 24 days including nine months leave in the 

said service period and due to his lethargic attitude his entire service record is 

tainted with bad entries (Copy of list of bad entries with dismissal orders are 

attached as Annexure "A").

2. Correct to the extent that the appellant while posted at PS Rustam and the 

competent authority had granted nine months leave, while rest of para is 

incorrect because the appellant had neither informed the concerned SHO nor 

submitted any application for leave and failed to report for duty on 21.02.2004 

and remained absent from his lawful duty without any leave/permission of the 

competent authority. On the said allegations he has been properly proceeded 

against departmentally by issuing him Charge Sheet with Statement of 

Allegations and enquiry was entrusted to the then DSP HQrs and the then RI 

Police Lines Mardan. The Enquiry Officers after fulfilling of all legal and codal 

formalities, submitted findings and found the appellant guilty for misconduct. The 

appellant was also summoned by the competent authority in .Orderly Floe'/rii un

\

i



39
25.05.2004, but he failed to appear for personal hearing. From the perusal of 

enquiry papers, the competent authority noticed that the appellant has gone 

abroad for earning livelihood and there is no hope of his return to join his duty, 

therefore, he was awarded major punishment of dismissal from service, which 

does commensurate with the gravity of misconduct of the appellant.

3. Correct to the extent that the appellant preferred departmental appeal which was 

also decided on merit because he was provided full-fledged opportunity of 

defending himself by the appellate authority but he bitterly failed to produce any 

cogent reasons in his defense. The same was filed being badly time barred.

It is worth to mention here that he has preferred the instant service 

. appeal with a delay of 04 years 10 months 26 days after his departmental 

appeal.

4. Incorrect. Stance taken by the appellant is totally false and baseless, the orders

passed by the respondents No. 1& 2 are not against but according to law, fact
/

and principles of justice. Moreover, the appeal of the appellant is liable to be 

dismissed being badly time barred besides on the following grounds amongst the 

others.

REPLY ON GROUNDS:

A. Incorrect. Plea taken by the appellant Is not plausible the orders passed by 

the competent authority as well as appellate authority are legal, lawful hence, 

liable to be maintained.

B. Incorrect. That the respondents did not violate any law & rules and the 

appellant has been treated in accordance with law, rules, policy & norms of 

natural justice. Hence plea of the appellant is devoid of any merits.

C. Incorrect. Plea taken by the appellant is not plausible because he has been 

properly proceeded against departmentally by issuing him Charge Sheet with 

Statement of Allegations, but the appellant was not present in Pakistan and

he was gone abroad for earning livelihood. In this connection a letter No. 

207/LB dated 10.09.2021 has been sent to the Director, Federal 

Investigation Agency (HQrs) Integrated Border Management System, 

Islamabad for provision of travel history of the appellant, but still reply has

not received (letter enclosed is attached as annexure "B").

D. Incorrect. During the course of enquiry the appellant was called by enquiry 

officers but at that time he was not present in Pakistan and he had gone 

abroad for earning livelihood, however, after fulfilling all legal and codal 

formalities, the enquiry officers submitted findings and found the appellant 

guilty of misconduct. The appellant was also summoned by'the competent 

authority in Orderly Room on 25.05.2004, but this time too he failed to 

appear for personal hearing, moreover, from the perusal of enquiry papers, it 

has been noticed by the competent authority that the appellant has gone 

abroad for earning livelihood and there is no hope of his return to join his 

duty, therefore, he was awarded major punishment of dismissal from service, 

which does commensurate with the gravity of misconduct of the appellant.



/
/ ■ ■*

E. Incorrect. Para already explained needs no comments.

F. Incorrect. Para already explained needs no comments.
G. Para pertains to personal affairs of the appellant needs no comments.
H. Incorrect. The impugned orders are speaking one and thus tenable in the eye 

of law.

I. Incorrect. Stance taken by the appellant is not plausible, because he has 

been properly proceeded against departmentally by issuing him Charge Sheet 

with Statement of Allegations and enquiry was entrusted to the then DSP 

HQrs and the then RI Police Lines Mardan, after fulfilling all legal and codal 
formalities the enquiry officers submitted his findings and found the appellant 
guilty of misconduct. The appellant was also summoned by the competent 
authority in Orderly Room on 25.05.2004, but he failed to appear for personal 
hearing, from the perusal of enquiry papers, it has been noticed that the 

appellant has gone abroad for earning livelihood and there is no hope of his 

return to join his duty, therefore, he was awarded major punishment of 
dismissal from service, which does commensurate with the gravity of . 
misconduct of the appellant.

J. Incorrect. Para earlier explained needs no comments.
K. Incorrect. Plea taken by the appellant is not plausible from the perusal of 

service record of the applicant revealed that the appellant has short span of 
service i.e 4 years 9 months 24 days including nine months leave in the said 

service period and due to his lethargic attitude his entire service record is 

tainted with bad entries
L. The respondents also seek permission of this honorable tribunal to adduce 

additional grounds at the time of arguments.
PRAYER!-

It is therefore, most humbly prayed that on acceptance of above submissions, 
appeal of the appellant may very kindly be dismissed being a badly time-barred and 
devoid of merits.

Provincial Police Officer, 
Khybe/ I’akhtunkhwa, 

Peshawar.
(Res^^dent No. 03)

"“'Mr
Regional Policy Officer, 

Mardan
([Respondent No. 01)

D i St r tel-Po I i ce Offi ce r, 
^ Mardarf;

(Respondent No. 02)



BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,
PESHAWAR.

Service Appeal No. 1564/2018

Muhammad Hamayun EX Constable No. 173 District Police Mardan
'....Appellant

VERSUS

The Provincial Police Officer , Khyber Pakhtunkhwa, Peshawar and others
Respondents

COUNTER AFFIDAVIT

We, the respondents do hereby declare and solemnly affirm 

on oath that the contents of the Para-wise comments in the service appeal cited as 

subject are true and correct to the best of our knowledge and belief and nothing has 

been concealed from this Honourable Tribunal.

ProvinciallPolice Officer, 
Khybe/Pakhtunkhwa, 

Peshawar.
(Respondent No. 03)

Regional Policy Officer, 
Mardan

(Respondent No. 01)

%

DistricnR^ ffrcer.
l/tHardan. y 

(Respondent No. 02)
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This order wil?. dispo^fe off dep^rtm-gntai 

enquiry conducted auainst Qanotable Hamayun ^o*i73.

"Facts of the enquiry are that the constable 

while posted to investigation Wing PS Rustam was granted 

5 mcnths leave and he was due to turn bac)c for duty 

on 23,2.2004 but he failed to report his arrival on due 

date. He is stiii absent without any leave or prior 

permission of the competent authority.

Facts t

t

t

1
t

tThe constable was Qiarge Sheetdd and served
allegatfion for the abov.e wllfull absence. 

!
An enquiry qonmittee comprising of DSL\/HQrs and R.I,
J^-lnss was constituted to cenduct proper departmental

The enquiry committee 

submitted its findings who

PROCSSDINGS. , 
with statement of i

I

f ^ •
,• ■

i

enquir*/ into the allegation, 

completed the enquiry an' 
found guilty the censtabje for the above misconduct.

I

!-r
: f
I ^

The constable was called for O.R on 25.5,2004i 
* « 'but he failed to appear for personal hearing. From the

CONa^USXON. •
r!
1

■ perusal of enquiry papers « it has been noticed that 

the Constable ha-^ gone abroad for earning livelihood and 

there is no hope of his return to join his duty.

1

)

I i:
tkeeping in view his long absence, the --onst 

^0.173 is hereby Dismissed from service fr 
of hi? absence In e'ferJise of pov^rs vested in mfe 

under NWFl^ Removal from Service 

2000.

data
i

Order announced. 
D at a d.

y : r
T.ct Police Officer, 

U a r d a n.
OFFICE OF THS DISTRIO:. POU CE OF^ICSR^ ilARDV^f!;.,, 
No. J\']^at 

Copies to the'-
1, OSP/KQrs.
2. Pay Officer.
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eX(^ePi /VI ^OFFICE OF THE
district police officer, i|=S?'

lii'MARDAN
Tel No. 0937-9230109 & Fax No. 0937-9230111 

Email! dpQmdn@Qmall.com_
J •• •

• Dated AL/£iZ2021I

I
1To

The Director,
Federal Investigation Agency (Hqrs| ,
Integrated Border Management System, ■ |
Islamabad. ;

Subject; RFOllEST FOR PROVISION OF TRAVEL HISTORY.

Memo

Please refer to the above noted subject.

That Muhammad Hamayun Ex-Cohstable No.173 of this District 

dismissed froni service vide order dated 25.05.2004.due to his prolong 

he availed departmental remedy which was also rejected.
was L .
absence hence 

Later on
Tribunal by filing Service Appeal No. 1564/2018 which is pending,and 

during arguments the Honorable-3udge/mem|bers raised question of his 

being abroad and in this regard issued verbal directions to verify his 

departure arrival, if any, from all Air Ports of Pal^istan through

the said Police Official approached Khyber Pakhtunkhwa Service

concerned

authority. .

It is therefore, requested that! Travel History in terms of

arrival/departure may.-be provided to thi^ office from 25.05.2004 to
11.11.2021; Bio data Of the07.09.2021, before the hext date of hearing .e

abSv€ hdfeed official is as under:-

, Muhamrnad HamayunName: ■
Father Name: Ajab Khan '. ■
CNICNO. . ' 1610'2-2301862-9 ; ■

Village Hathian Lund KhwarTeshsil & District
Mardan. '

1:: ■

Address: .

D?stri

4?' /LB,No
Copy to the Regional Police Officer, Mardan for ■ y;

favour of infQrrnation, please.
.4-

DistrictyPolice Officer 
^Mardan.
V

I

»
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BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER PAKHTUNKHWA,

a
PESHAWAR,A

Service Appeal No. 1564/2018

Muhammad Hamayun EX Constable No. 173 District Police Mardan
Appellant

VERSUS

The Provincial Police Officer , Khyber Pakhtunkhwa, Peshawar and others
Respondents

AUTHORITY LETTER.

Mr. Khyal Roz Inspector Legal, (Police) Mardan is hereby 

authorized to appear before the Honourable Service Tribunal, Khyber Pakhtunkhwa, 

Peshawar in the above captioned service appeal on behalf of the respondents. He is 

also authorized to submit all required documents and replies etc. as representative of 

the respondents through the AddI: Advocate General/Govt. Pleader, Khyber 

Pakhtunkhwa Service Tribunal, Peshawar.

ProvinciaLPoiice Officer,\Khyber Pakhtunkhwa, 
Pesha\war.

I(Respof^id^t No. 03)

Regional Police Officer, 
Mardan

(Respondent No. 01)

DistrictyP^R
^Mardan. ^

(Resi^ndent No. ^2)

i i


