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It was found from the service book & accounts record that the appellant had taken over
charge of her post on 04/08/1994 which was also reflected at Cotumn No. 5 & 6 against her name in -

" the 1¥ Seniority List daied 25/05/199'5 and all these documents were found duly signed by thé

28, S A s
A R

Qp@lldnt (Annexure- H/8-13 Supra). Ilowcvcr “frequent changes at Column No. 1, 3 & 6 in the
)leS(.chCKll Seniority Lists dated 23/10/2012 13/11/2012 & 16/04/2013 (Annexure-K/5-7) has’

ciisptgt_gd the seniority list dated 21/01/2:016 (Annexur e-[(/é).

i) Tendering of “forego ()pmm ” for Promotion on the Part of the /\D;‘)L”dni

The record revealed that in lng,ht of final Scniority List dated 16/04/20!3 (/Inne xure-K A

Supra), the Director had addressed a letter dated 13/06/2013 to the appellant, Follo\r" dbya remmdu

- dated 28/06/2013, with the directions to submit avazlmg or fomo oplzon‘- or"""'r'ﬁrosmctivc

promotion against the post of Senior Clerk available at the D:rcctoratc (Annexwe -L/ 1-2). Th(

” }duly' forwarded by lerarlan

SR S R A DRI AT S T T e T e e

appetlant submitted “forego option on the basis of domestic affaz:.
i Public Library Abbottabad under dispatch No. 1266 dated, 08/07‘/20-13 which also possessed Dna.v

No. 1159 dated 11/7/2013 of the Directorate (Anne,\ure-l/_? 4)#The lC(,OI'd further revealed that th(.

Director, on availability of post of S(,mor Ucn k at 1113:[9 rectorate-in the following year, once again

TSR T T T SR, T

sought opinion of the appellant for prosmctwo plomonon lhlough jetter dated l4/11/2014

" [Annexire-L/5) but the -appellant again submittcd “dec/mca’ option” through application p()%sc%td

“ Diary No. 33/3/1/DA dated 06/01/201 0Ftl1c )uector'\te (Annexure-L/6). However, the COIT\IT‘III'L(,L,

found that SIgnatures of the dppcllant upon bolh {he “forego options” were quite different from those

e PR T T W TR

B A A

ce tlflCdlL arrival report, seniority list and appeal in hand

e T A U R gy

through -which the. ‘»‘"::'dppc“dnl was directed for “acceptance or decline of prospective

R -c&r5 .Supra) However, irrespective of authenticity of her signatures:on

e}; ality=-of the letters of the Directorate regarding availing or otherwise of

it was, whatsoever, found on record that the appellant has exercised two

i) - I)ekrmmt of pr omomm on the basis of sub-judice ("PI A.

The available record revealed that the Departmental Promotion Committee (DPC) had

held as many as five mectings from April, 2013 to January, 2015 (Annexure-N/1-13) wherein it
was found that promotion of the appellant was deferred in the 1%, 39 & 4" meetings held on

©29/04/2013,14/05/2014 & 09/06/2014. respectively dll decision of CPLA pending against her in the

apex court (Annexur

(Annexure H/8-13 Supra).: On thc‘l} ‘thc,r hclnd no clear law / rule was found in support of the letters

e-N/1-9 Supra) while in the 2 & 5" meeting held on 19/08/201% &

d on the basis of forego option(Annexure- NS

22/0172015 respectively, her promotion was deferre
. . . - "‘.]
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RE THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL PESHAWAR.: . *

Service Appeal No. 870/2018

. BEFORE: MRS. RASHIDA BANO ... MEMBER (J)
‘ - MR. MUHAMMAD AKBAR KHAN... MEMBER (E) -

- Ishtiag Ahmad, Ex-Constable No. §33/306 [ilite IForce, Khyber Pakhtunkhwa,
 Peshawar, .

(Appellant)
VIRSUS | -

1. The Commandant Elite Force, Khyber Pakhtunkhwa, Peshawar.
2. 'The Deputy Commandant liite Foree, Khyber Pakhtunkhwa, Peshawar.

(Respondehts)
Miss. Uzma Syced,
Advocate --- - For appellant

Mr. Asif Masood Al Shah,

Deputy District Attorney _—— I‘or respondents
Date of Institution............. 09.07.2018
Date of Hearing ..............29.04.2024

Date of Decision ..............29.04.2024

JUDGMENT

RAS_H IDA BANQ, MEMBER (J):  "T'he service appeal in hand .has

been instituted under Section-4 of the Khyber Pakhtunkhwa Service
Iribunal Act, 1974 with the following prayer:-

.

< % ' “that on acceptance of this appeal, the order

e % Ty dated 30.01.2011 not communicated to the appellant
&

2

. s

‘Z may please be set aside and the appellant may be
; ‘%Z : reinstated  into  service  with all  back and.
m consequential bencefits. Any other remedy which this
- g , august Tribunal deems fit and appropriate that may
G also be awarded in favour of zspppi_lzm.t.” '

)
-

2. Precise facts giving rise to (iling of the instant appeal are that

. the appelant, while serving as Constable in - Llite Force, was

oot . '
mEILL
RN \
S S e
L B o
‘« o . et B
.

-




g duty withoul prior permission o't

&

.proceeded against departmentally on the allegation of absence from

duty with effect from 13.08.2008. On conclusion of the inquiry, the

appellant was imposed major penalty of dismissal from service from

the date of absence vide impugned order dated 30.01.2011. The

appellant challenged the impugned order dated 30.01.2011 through

. “filing " of departmental - appeal on 16.03.2018, which was not
- responded. The appellant has now approached this ‘Iribunal through- " o
- filing of “instant scrvice appeal on 09.07.2018 for redressal of his -

' -g.rie.'\/'_ahc'c:s‘j

3. Respondents were put on notice who submitted their para-wise -

comments on the appeal.

_4; }.carned counsel for the appellant has argued that the ‘abscncc
of the af)pellémt was not willful rather the same was due to some
-domc_sl‘ic problems. He next argued that the appellant was awarded
‘_majm-* pu_n_ishmcnt ol dismissal from serviqc vide impugned order

dated 30.01.2011 with retrospective cffect, therefore, the impugned

order dated 30.01.2011 being void ab-initio is liable to be sct-aside:

He further argued that as the impugned order dated 30.01.2011 was
passed with retrospective cffect, therefore, no limitation would run
‘against the “impugned order. In the last, he requested that the

~impugned order may be set-aside and the appellant may be reinstated

in service with all back benelits. )
5. On the other hand, learncd Deputy District Attorney for the

respondents has contended that the appellant remained absent from

he concerned authority, therefore, he




was rightly dismissed [lom scwncc'llcn&xt ?ontendcd that all the
legal and codal formalities were Tulfilled before passing the impugned
order. e further contended that the appellant was dismissed from
service vide order dated 30.01.2011, however he has filed the
‘departmental appeal in the year 2018, which is badly barred by time,

therefore, the appeal in hand is liable to be dismissed on this score

alonc.
0. We heard the learned counsel for the appellant as well as

learned District Attorney for the respondents and perused the casc file

with connected documents 1n detail.

~1

We will have‘ to decide first that whclhcr impugned order
passed by the competent authority vide which the appellant has been
a\"varldcd punishment of dismissal from scrvice with retrospective
effect is void ab-initio and no limitation Would run- against tl1é same.
In our humble view this argument of the learned counsel for the
appellant is misconceived. Though punishment could not be awarded
with retrospective cffect, however where a civilScr:var‘lt‘has been
proceeded against departmentally on the ground of his absence I'rom-
‘duty, then punishment could be awarded to him retrospectively from
~the date of his absence from duty and the same is an exception to the
general rule that punishment could not be imposed with retrospective
effect. Worthy, apex court in its judgment reported as 2022 PLC
(C.S.) 1177 has observed as below:-

“8. | We find that-the impugned judgment

has 1otally ignored the'record and facts of this

case. The department has also been totally




negligent -in  pursing this matter and has

allowed the Respondent to remain absent from
duty for so long. On the issue of retrospective

effect, we find that admittedly, the respondent
has been absent from duty w.ef 01.09.2003,
hence no illegality is made out by considering

his dismissal from there as he has not worked

with  the department since the  given  date.

(lEmphasis provided). ™
8 Morcover, even void orders are required to be challenged ~
L withinperiod of* limitation provided by law. Supreme Court of
Pakistan .in iis' judgment reported as 2023 SCMR 866 has held as
. below:- o
- 6. Adverting 1o the  arguments  of
Aearned ASC for the petitioner that there is no
Alimitation aguainst a void order, we find that in
the first place, the learned ASC has not been

able to demonstrate before us how the order of
dismissal was a void order. In addition, this

Court has repeatedly held that limilation would

run even avainst a void order and an agerieved

party_must_approach the competent forum_for

redressal of his grievance within the period of

limitation _provided by law. This principle has

consistently _been  upheld,_affirmed _and
reaffirmed by this Court and is now a settled

law on the subject. Reference in this regard

may be made to Parvez Musharraf v. Nadeem
- Ahmed (Advocate) (PLD 2014 SC 585) where a

1 4 member Bench of this Court approved_the
said Rule. Reference in this revard may also be
made o Muhammad  Sharif v.  MCB_Bank
Limited (2021 SCMR_1158) and Wajdad v.
Provincial Government (2020 _SCMR 2046).
(l-mphasis supplied)”

9, Perusal of record reveals that appellant was dismissed from

service Irom the date of absence i.c 13.08.2008 vide order dated

30.01.2011. The appellant was required to have challenged the order

dated 30.01.201 Ithrough filing of departmental appeal within 15 days,




*Nacem Amin*

however the appellantsfiled*deparimental “appeal after lapse of more

than 07 ycars on I_().03:2018, which is badly barred by time. August

| Suprcmé Court of Pakistan in itSjudgmcnt GCo_rled as 2011 SCMR 08

has held that question of limitation cannot be considered a technicality

simpliciter as it has bearing on merit of the casc.

10. [t is well settled that law favours the diligcﬁt and not the

‘indolent. The appellant ‘remained indolent and did not agitate the

matter before the dcparlmenta.l authority within the period prescribed
under the relevant law. This Tribunal can enter into mcn-'its of the case
()llﬂy, when the appeal is within time. Supreme Court of Pakistan in its
judgment reported as 1987 SCMR 92 has held that when .:m appeal is

required to be dismissed on the ground of limitation, its merits need

not o be discussed.

1. Conscquently, it is held that as the departmental appeal of

the appellant was barred by time, therefore, the appeal in hand stands
dismissed being not competent. Partics are left to bear their own costs.

I'tle be consigned to the record room.

12. Pronounced in open court in Peshawar and given under our

hands and scal of the Tribunal this 29-"' day of April, 2024.
/ 'y Of /} ‘

§\

7

WHAN) (RASHIDA BANO)
Mecmber (J)
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22.04.2024 1. Learned counsel fé)'rvthe appeliant preéent. Mr. Asif Masood Ali A “g

Shah learned Deputy District Attorney for the respondents present.

2. ' Learned counsel for the appellant requested ‘.for adjournment in

SraNED

. order to further prepare the brief. Absolute last chance is given to
%; g afgue the case on the next date, failing which case will be decided
{ i on the basis of available record without pfoviding further.*
! -’é » ﬁ adjdurnmenfs and chance of arguments‘. Adjourned. To clo:rme up for

~ “arguments on 29.04.2024 before D.B. P.P given to parties.

(Fareeha Paul) A (Rashtda Bano)
Member (E) _ Member (J)

Kaleemullah ~

ORDER | o o
‘ .29”' April, 2024 1. Learned counsel for the appellant present. Mr. Asif Masood Al Sbah, B

Deputy District Attorney for the respondents present. Arguments heal'd
and rcecord perused.
- . o ' 2. Vide our judgment of today placed on file, it is held that as the'
| departmental appeal of the appellant was barred- by time, therefore, the
appeal in hand stands dismissed being not éompctent. Parties arc left to
béar their own costs. Lile be consigned to the record room.

9

3. Pronounced in open Court ai Peshawar and ¢iven under our hands

and the seal of the Tribunal on this 29" day of April, 2024.

i/
w /N (lé :
- (Muhammad Akbari< &1) : (Rashida Bano)
Member (Exccutive) . Member (Judicial) SN

- RNecear Amin®
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B 10™ Nbv-iZO?i3 1. Clerk to counsel for the appellant present. Mr. Asif Masood Ali Shah,

A Q

. *kamranullah*

" 22" Feb, 2024

*delnan Shahr*

%E} %.
%

Deputy District Attorney for the respondents present.

| 2. Clerk to counsel for the appellant requested foy adjournment on the
ground that learned counsel for the appellant is not available todéy.

Adjourned. To come up for arguments on 22.02.2024 before D.B. P.P

given to the parties.

(Muhammad Akbar Khan) (Rashida Bano)
Member (E) Member (J)
1. Learned counsel for the appellant present. Mr. Asif Masood Ali

Shah, Deputy District Attorney for the respondents present.

2. These cases involve question of grant of retrospective effect to
the impugned orders. Most of these cases are pending since 2018,

therefore, the learned counsel were requested to give a date of their own

choice, so that a last chance be given to all of the parties and their counsel -

to argue these appeals on the said date of their choice. The learned counsel,
after consultation with each other, agreed that matters may be fixed for .
22.04.2024. Adjourned accordingly to the above date, the date is given on.
their own choice with the obsefvation that no further adjournment will be
granted on any ground and in case any of the learned‘ counsel could not
argue, the 6ther counsel would argue and the cases would be decided

forthwith. And in case again further adjournment is sought, all the matters

‘shall be deeined to have been adjourned sine-die. In that eventuality, the

counsel or parties whenever desirous to argue may make an application
for restoration of the appeéls to get those argued and decided. P.P given to

the parties.

(Faree}ﬁw@ '

Member (E)

(Kalim Arshad Khan)
Chairman




*

£
10"y uly, 2023 1. Counsel for the appellant present. Mr. Fazal Shﬁh Mohmiand,
Addl. Advocate General for the respondents present.
2. Counsel for the appellanf seeks adjournment in order to
further prepare the brief. Granted. To come up for arguments on
15.09.2023 befo’re the D.B. Parcha Peshi given to the parties.
. . -Fx . . ) '
AU .
= heE ?f’-“;‘,ar (Fareeha (Kalim Arshyd Khan)
v@g‘\’\&w Member (E) - Chairman
: *tazle Subhan P.5*
15.09.2023 Junior of learned counsel for the appellant present. °

Mr. Muhammad Jan, District Attorney for the respondents

present.

adjournment on the ground that learned senior counsel for the -

9 . .
‘Q@ %S appellant is busy in the Hon’ble Peshawar High Court, Peshawar.
g A |
etgfé\ﬁ\g Adjourned. To come up for arguments on 10.1 1.2Q23 before the
- : _ A
A

D.B. Parcha Peshi given to the partiés. ‘

(Fareé&‘?a/ul) o ~ (Salah4d-Din)

Member (E) - Member (J)

*Naeem Adinin®

Junior of learned counsel for the appellant requested for. N



26.04‘2023 ' Appellant in person present.

Muhammad Jan; learned District Attorney for respondents
present.

Learned Member Executive (Mr. Muhammad Akbar Khan) is
on leave, thérefore, case is adjourned. To come up for arguments

‘on 23.05.2023 bel'bre D.B. Parcha Peshi g'iven to the parties.
N . J |
raa s ANED |
posnawar -}
N - (Rozina Rehman)
Member (J)

*Mutazem Shah*

23" May, 2023 1. Learned counsel for appe]laﬁt p}esent. Mr. Muhammad Jan,

District Attorney for respondents present.

2. Being not prepared, learned counsel for appellant

@ |
Q ‘?ﬁ Adjourned. To come up for arguments on 10.07.2023 before D.B.
S e . .
o
"% \'a‘*)‘ . P.P given to the parties. o
(R i
$A' : . '
(Faree%a\l“wl)‘ (Kalim Arshad Khan)
Member (E) Chairman

*Mutazem Shah*

requested for adjournment in order to prepare the brief.
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03 01.2023

-,

< r,l,r@?&

10.02.2023

Learned counsel for the appellant present. Mr. Naseer-ud-Din

 Shah, Assistant Advocate General for the respondents present...

Learned counsel for the appellant requested that as connected

nature appeal has been fixed for/arguments on 04.01.2023,

oS

therefore the appeal in hand may also'befixed for the said date.

Adjourned. To come up for arguments on 04.01.2023 before the

DB.
(Mian Muhammad) (Salah-ud-Din)
"~ Member (E) Member J)
Dr)& to Rush »F oK /}\M!Lfler&
fuSe (8 dm—/)e_,ﬂ{ 779 [~ Q," 25

I.carned counsel for the appeltant present. Mr. Muhammad

Adcel Butt, Addl. Advocate General for the respondents preserit. _

L.earned counsel for the appellant requested for adjournment
in order to further prepare the brief. Granted.  To come up for

arguments on 26.04.2023 before the D.B.- |

(FAREEHAPAUL) - - (ROZINA REHMAN)

Member (E) | Mémbcr J)




30.06.2022 Learned counsel for the appellant present. Mr. Sheraz Khan " -
HC alongwith Mr. Naseer Ud Din Shah, Assistant Advocate General,’_
for respondents present. : -

Learned counsel for the appellant requested for ad]ournment‘ e
in order to prepare the brief. Adjourned. To come up for arguments“..;‘
on 06.10.2022 before the D.B. . :

(Rozina Rehman) - (Salah Ud Din)

Member (J) 4 Member (J)
06.102022 "~ 7 Junior to counscl for the appellant 'prcsent..Mf: ,"Kabif‘ ’

 Ullah Khattak, Additional Ad\}ocayc General respondents for

[ present. | |
Junior to counsel for the appellant requested for B

adjournment on the ground that his counsel is not available

today. Adjourncd. T'o comce up for arguments on 0‘7.l~1 2022 E

before D.
(Mian Muhamm@l) (Kalim Arshad Khan)
| Mcember (H) Chairman _ SRR
07.11.2022 Counsel for the appellant present. Mr. Muhammad__‘

'Adeel Butt, Additional Advocate General for the respoﬁdenfts.". - o

present.

Learned counsel for the appellant requested f01__ﬁ:i:.--'

adjournment in order to further prepare the brief. AdJoumed To . °°

w&ejﬁ come up for arguments on 03.01.2023. before the D.B.

) :"-‘ B V . 3
g@-’ %P’ . te Cf T .
A (Fareeha aul)/ (Rozina Rehman)

Member (E) . . . Member(J) -




.

06.10.2021 Counsel for the appellant and Mr. Muhar'nm'ad 3
| Adeel Butt, Addl. AG for the respondents present. .~

Counsel for the appellant seeks adjournment for
preparatlon and proper assistance. Request is accorded |
To come up for arguments before the DB on f‘- '
03.01.2022. ' |

(man Mdéammad,)
Merrben - £

03.01.2022 Counsel for the appellant and Mr. As'if- Masood Ali -
Shah, DDA for the respondents present. ' S

Former requests for adjournment in order to further
prepare the brief. Request accorded. . To come up fo_r'
arguments on 10. 03 2022 before the D.B. '

: . Member(E)
Jo-3-2021

o e o ot
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11.01.2021 Junioﬁr‘ counsel for appellant present.

Kabir Ullah Khattak learned Additional Advocate General

for respondents present.

A request for adjournment was.made as issué involved in
the present case is pending before Larger Bench of this

Tribunal.

Adjourned.te~30.03.2021 before D.B.

. ) 4’ -
(Mian Muhamma (Rozina Rehman)
Member (E). . Member (3)

30.03.2021 Due to non availability of the concerned D.B, the case is

adjourned to 28.06.2021 for the same.

P W& . -, *

Syed Noman Ali Bukhari, Advocate, for the appellant

present. Mr. Mukhtar, LHC alongwith Mr. Kabirullah Khattak,

- Additional Advocate General for the respondents present.

Learned counsel for the appellant requested that the issue
of retrospectivity is involved in the instant appeal, regarding
which a Larger Bench has already been constituted. Adjourned.

To come up for further proceedings before the D.B on

06.10.2021. : :

(ATIQ-UR-REHMAN WAZIR) (SALAH-UD-DIN)
MEMBER (EXECUTIVE). | MEMBER (JUDICIAL)
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£ 29.06.2020 * Due to COVID-19, the case is adjourned to 24.08.2020 -

for the same.- ‘ "

24.08.2020 Due to summer vacation case to come up for the
same on 03.11.2020 before D.B.

. ‘;‘. i (393_11 @920 - Ju,nior ;tQ\CQUDSé! for thg,_ab?ellant- and Add{l.::@g} for:-
the respondents present. |

By , The Bar is observmg general ’xstrlke therefore, the
N A \ ERE
matter is ad]

ed to 111, 2021 for hearing before the

D.B. L
G :j - "";

)
A8

(Mian Muhammad) Chairman
: : Member :




03022019 Learned counsel for the eppellant presenr. Mr. Usman
Ghani learned District Atromey alongwith Mr ;Akbar Hussain
SI for the respondents present Learned counsel for the'
appellant seeks adjournment. Adjourned Tox come up “for

arguments on 14.11.2019 before D B.

(Hussain Shah) (M A&(han Kundl)
Member ' Member
14.11.2019 Appellant with counsel present. Mr. Ziauilah, DDA

, , for respondents present. Leerned. counsel for the: .‘ '

appellant seeks adjournment.' Adjou'rnec!., To come up
for arguments on 14.01.2020 before D.B. -

l@‘n?er : o %r\
14.01.2020 _ Due to general strike on the call of Khyber Patkh'tu‘nkhwa
Bar Council, learned counsel for the appel!ant |s not avallable

today. Mr. Kablrullah Khattak, Additional AG for the respondents
present. Adjourned to 24.02.2020 for arguments before D.B.

D . 3/ o %f/d
o (Ahmad Hassan) B (M Amin"Khan Kundi}
o Member S Member

< —

20-2-q0)7 e Reench 4/& ncomPlete
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04. 04. 2019 Appellant in person and Mr. Kablrullah Khattak learneds
’ Addl; AG for the respondents present.

Due to genetéil- strike on the call of Bar Council learned
counsel for the appellant is not in attendance.

Adjourned to 23.05.2019 before D.B.

2_3.05.2019 ; Appellant in person and Mr. Kabirullah® Khattak

learned Addl. AG for the respondents present.
A requestg for adjournment is made due to in-

dlsposmon of Hais: lea'med codnsel.

Adjourhed to 10.07.2019 before D.B.

4 . Member -

AR
“

710.0"7.20'19 o Learned counsel for the appellant and Mr. Riaz Khan

" Paindakheil learned Ass1stant Advocate General present Learned
counsel for the appellant seeks adjournment. Adjourn. To come

up for arguments on 03.09.2019 before D.B.

" Menmber ‘ : Member

v ot et



It %

24.12.2018 Syed Numan Ali Bukhari, Advocate for appellant
i and Addl. AG alongwith Niaz Muhammad Inspector for the

A respondents present.

Representatlve of the respondents states that the
-~ , ‘ requisite reply is in the%’process which shall bé posmvely .

submltted on the next date of hearing.

e T - o =
B ."\_

Adjourned to 30.01.2019 before S.B.

- Chairmai
R 07 -

30012019 Counsel for the appellant present. Mr Kablrullah Khattak
Additional AG alongw1th Mr. Sheraz Khan, Head Constable for the

- - respondents present and requested for adjournment for ﬁlmg of written

L

reply. Adjourned to 19.02.2019 for ertten reply/comments before S B.
V 5 i

(MUHAM&% %\m\l KHAN KUNDI)

MEMBER /.

19.02.2019 Learned counsel for the appellant and Mr.'Kgb_ir,_Ullah
o " Khattak learned Additional Advocate General alongwlifnSheryar
H.C present. Written reply on behalf of reSpondent department

submitted. AdJoum To come up for rejomder/arguments on

.
[
-
RV

- -I\?lIember.

04.04.2019 before D.B.




11.09.2018

Anpellant Deposited
Security & Process Fee

__...\-*——"""
T e K [ )
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06.11.2018

P

‘~

T

24.12.2018

sﬁﬁﬂ

<

Miss. Uzma Syed, .Advocate and Syed Noman Ali
Bukhari, Advocate counsels for the appellant present .

and heard in limine. .

Contends that the major punishment of dismissal
from service has been imposed on the appellant without
with

affording opportunity of hearing and again

retrospective effect.

Points raised need consideration. The appéal is
admitted to full hearing, subject to all legal objectibns.
o ﬂ‘“he appellant is directed to deposit éecurity and process
fee within 10 days Thereafter, notices be issued to the

Y

06.11.2018 before S B.

responc%ents} Elo come up for wrltten reply/comments on

A}
haiman

Due to retirement of Hon’ble Chairman, the Tribunal is.
defunct. Therefore, the case is adjourned. To come up on

24.12.2018. Written reply not received.

Syed Numan Ali Bukhari, dvocate for appellant

and Addl. AG alongwith Niaz Muhdmmad Inspector for the = A‘

respondents present.

The reply By respondenfs is already placed on file.
“To come up for arguments before the D.B on 25.02.2019.
The appellant may submit rejdinder within a fortnight, if so

advised.

- Chairman
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S.No. | Date of order | Order or other proceedings with signature of judge
proceedings T -
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1. 09/07/2018 The appeal of Mr. ishtiag Ahmad presented today by Syed
‘ Nouman Ali Bukhari Advocate may be entered in the Institution
Register and put up to the Worthy Chairmg for proper ordér pl'ease.
| - o - REGISTRAR At~ | g
- ’ . This case is entrusted to S._'B'ench for preliminary hearing to
“ ‘ be put up there on A7 ?j] l 1< . '
i | 07.07.2018 Neither appellant nor his counsel present. Casd to
% come for preliminary hearing on 11.09.2018 before S.B.
M £l ) ‘,
: _ ‘ ‘ “Chairman
i
t
%
T
¢
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APPEAL NO.Z76) /2018
Ishtiaq Ahmad V/S ~ Police Deptt: ”
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APPELLANT
THROUGH: - oy
(SYED NOMAN ALI BUKHARI)
- & .
| (UZMX&YED) - K
ADVOCATES, HIGH COURT

 PESHAWAR




BEFORE THE KPK SERVICE TRIBUN AL PESHAWAR

APPEALNO. B 70 no1s

Khyher Pakh tukkhwa
sService Tribunal

Ishtiaq Ahmad, EX- Constable, No.833/306 O Y |
Elite Force, Kp Peshawar. _ o127 -
. Datcﬁ_oi_;z__ ?
e, (Appellant)
VERSUS
1. The Commandant Elite Force KP, Peshawar. :
2. The Deputy Commandant Elite Force KP, Peshawar.
............................ (Respondents)

APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 AGAINST THE ORDER of
RESPONDENT NO. 2 DATED 30.01.2011 WHEREBY,
THE APPELLANT HAS BEEN DISMISSED FROM
SERVICE AND AGAINST NOT TAKEN ACTION ON
THE DEPARMENTAL APPEAL OF THE APPELLANT
WITHIN STATUTORY PERIOD OF 90 DAYS.

PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE |
Fijedto-day ORDERs DATED 30.01.2011 NOT COMMUNICATED TO
: THE APPELLANT MAY PLEASE BE SET ASIDE AND
- é%ﬁﬁz%% THE APPELLANT MAY BE REINSTATED IN TO
cT(?[ 9 SERVICE WITH ALL BACK AND CONSEQUENTIAL
BENEFITS. ANY OTHER REMEDY WHICH THIS
AUGUST TRIBUNAL DEEMS FIT AND APPOPRIATE
THAT MAY ALSO BE AWARADED IN FAVOUR OF
APPELLANT.




RESPECTFULLY SHEWETH:

FACTS:
Facts giving rise to the preseﬁt service appeal are as under:

1.  That the appellant was the employe of the Police force and was on
the strength of Elite Force Peshawar.

2. That the appellant had been some serious domestic problems
(mother Illness) due to which appellant didn’t performed his duties
so the absentia of the appellant was not willingfull but due to above
mentioned reasons.

3. That, thereafter, the appellant was departmentally proceeded,
without charge sheet, statement of allegation, regular inquiry and
even without showcause notice, the impugned order dated
30.01.2011 was passed against the appellant whereby the appellant
was dismissed from service with retrospective effect which was
also never communicated to the appellant. The appellant recived the
same on 14.2.2018 through its own efforts. The appellant been
agrrived from the impugned dismissal order preffered departmental
appeal, the same was not responded within statutory period of 90
days. (Copy of impugned order and departmental appeal is
attached as Annexure-A & B.

4, That now the appellant come to this august Tribunal on the
following grounds amongst others.

GROUNDS:

A)  That the impugned orders dated 30.01.2011 not communicated to
the appellant and not taken action on the departmental appeal of the
appellant with in statutory period of 90 days is against the law,
facts, norms of justice and void-ab-initio as has been passed with
retrospective effect and material on record, therefore not tenable
and liable to be set aside.

B)  That the impugned order was retrospective order which was void in

the eye of law and according to Superiors Court Judgment reported
as 2002 SCMR, 1129 and 2006 PLC 221. And no limitation run
against the void order. '

C)  That there is no order in black and white form to dispense with the
~ regular inquiry which is violation of law and rules and without
charge sheet, statement of allegation and proper inquiry the
appellant was dismissed from the service vide order dated



- @)

given personal hearing which is necessary and mandatory in law
and rules before imposing major penalty. So the whole procedure
conducted has nullity in the-eye of law. So the impugned order is
liable to be set aside.

D)  That the appellant has been condemned unheard and has not been
treated according to law and rules.

E) That the appellant has not been treated under proper law despite he
was a civil servant of the province, therefore, the impugned order is
liable to be set aside on this score alone. '

F)  That the abscent of the appellarit was not intentially but due to some
| domestic problem and serious illness of his mother. So the penalty
imposed upon the appellant was so harshed.

G)  That no chance of pérsonal hearing was provided to the appellaﬁt
and as such the appellant has been condemned unheard throughout.

H)  That the appellant is young anf efficient but due to some serious
problems he cann’t attend the duties, the department taken so harsh
view, may kindly be taken lenient view and resinstate the appellant
in to service.

I)  That the appellant seeks permission to advance others grounds and’

proofs at the time of hearing.

It is, therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for. '

” 'n ‘0 ‘
V(9
APP‘ECLQANT
Ishtiag Ahmad
THROUGH: Q’

(SYED NOMAN ALI BUIZHARI)

& h&/
(UZMA SYED)

ADVOCATES, HIGH COURT
PESHAWAR

30.01.2011 which is never communicated tpo the appellant, without
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: vou Lonsiable Tshing Ahmad No. 333/ 306 of clite F

banry i 1)(5 2008 an this date.

oree remained absent frormn

' . .

P ey s ‘. ~f 133 1 e L P - . . - M H
; .. - Proper departmental CRQUiY was conducted against you ¢ and- given Al]
P WY bt vou did not appear before the: Lnaquiry of bcc;, but you neit hcz joined the nauLry
_E .

W condeeiad avel

wyen o anncaved far dugv, T seeme fhar you kave no interest in

e anty the enquiry ofoer recomme sided you for major punishment.

i, Muhammad Jqgbal Deputy \,ommdndan t Elite Force KPK. Pcsl’awar as the -

wm.:;,ru i 2uthoriiy g unpom, major penalty of dismissed from service upon you {from the date of

Eatsence,

; . . i B . o sz‘qi“\é\,{‘.‘.{" A s
' E . 1 ‘1 . "
: (M UHA}WMAU FOEAL

Deputy Commandant
; ' £ L Llite Foree Fhyber Pokhtunkhwa Peshawa
L Mo, GERE - o™ JEF, dated Pe shavyui: L}n A O 200

L CENR AL -

' Cony to the
i Drnoty Commandant, Fiie "ouw } Chyher Fulkh umkhwu._ eshawar.
CoEs FHPIHCs:, Blite Forer, K yher Pukhtunkhwa, Peshawar.
¢ “Accountant, Bl !c, F rrcé, Khyber P;ﬁ.khumkhwa, if’e.'sha-“war. | ' ‘; J
) Yo EC/ERC and QASY, Elite 3:701'c , Khyber Pukhiunkh ‘Nd, Pcs] 1awar,




The Commandant Elite Force
Khyber Pakhtunkhwa, Peshawar.

Through proper Channel

SUBJECT: DEPARTMENTAL APPEAL AGAINST THE ORDER
 DATED 30.01.2011, WHEREBY THE APPELLANT WAS
DISMISSED FROM SERVICE.

Respected Sir,
Most humbly it is submitted that:

1. That the appellant was the employee of the police and was on the
strength Elite Force, Peshawar.

‘2. That the appellant had been some serious Domestic Problem (mother

illness) due to which appellant didn’t performed his duties so the
absentia of the appellant was not willing full but due to above
mentioned reasons.

3. That, thereafter, the appellant was departmentally proceeded, without

charge sheet, statement of allegation, regular inquiry and even without

showcause notice, the impugned order dated 30.01.2011 has been
passed against the appellant whereby the appellant was dismissed
from service from retrospective effect. ‘

v
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E)  That no chance of personal hearing was provided to the appellant
and as such the appellant has been condemned. unheard throughout.

2

F)  The undersigned is young and éfficient but due-to some serious
problems he can’t attend the duties, kindly take a lement view and 5
' re-instate the appellant in to service. :

It is therefore, most humbly requested that impugned
order dated 30.01.2011 may be set aside and reinstated the
appellant with all back and consequential benefits.

,«? \ W L/MJ(
Appellant

Ex. constable Ishtiaq Ahmad
Belt No. 883/306

Cell No. 0305-9799192,

Date:16.03.2018
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€ VAKALAT NAMA .‘Pesif\:&r
NO. /20

IN THE COURT OF _ KPPk Sevuice -@‘C\mm@; Qoo

OB s agy Pred | (Appellant)

(Petitioner)
(Plaintiff)
- VERSUS
BINE |
Vol Degkt (Respondent)
‘ ‘ (Defendant)

I/We, (BSD/\H@\\) @V\/\M'\&’

Do hereby appoint and constitute Syed Noman Ali Bukhari and Uzma Syed,
Advocates Peshawar, to appear, plead, act, compromise, withdraw or refer to
arbitration for me/us as my/our Counsel/Advocate in the above noted matter, without
any liability for his default and with the authorlty to engage/appomt any other
Advocate/Counsel on my/our costs. .

I/We authorize the said Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the above noted matter.
The Advocate/Counsel is also at liberty to leave my/our case at any stage of the
proceedings, if his any fee left unpaid or is outstanding against me/us.

S A
Dated 120 A0
(CLIENT)

ACCEPTED

SHmemigﬁ;;mMRl

Advocate ,Peshawar.

&
UZMA SYED
Advocate ,Peshawar.

Cell: (0335-8390122)




‘~ BEFORE THE HON’BLE KPK SERVICE TRIBUNAL PESHAWAR
APPEAL NO. 870/2018

. Ishtiag Ahmad, Ex-Constable, No. 833/306

" Elite Force, KPK Peshawar

................ APPELLANT -
VERSUS ‘
~ ‘Commandant Elite Force KP & others -
‘Deputy Commandant Elite Force
RETTTTTS RESPONDENTS

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS 1 & 2.
Respectfully Sheweth,

Preliminary objections:

1. That appeal is badly time barred.

2. That appeal is bad for mis-joinder and non-Jomder of necessary
. parties. : :

- 3. That appellant has not come to this Tribunal with clean hands.
4. That appellant is estopped by his own conduct to the instant appeal.
5. That appeal is not based on false and fabricated facts.

- .ON FACTS:
1. Pertains to record. H_ence, need no comments.'

2. Correct to the extent that appellant was absent from his lawful duty |
without prior permission from concerned authority. Moreover, no
application for leave had been submitted. He was wilfully absent from
his lawful duty and has rightly been dismissed from service after

. satisfying all the codal and legal procedure. .

3. Appellant was departmentally proceeded after fulfiling all the pre-
requisites, codal procedure and has rightly been dismissed from
service. Over- writing on the receiving date of the dismissal order
reflects clear manipulation and fabrication on the part of appellant.

- Moreover, no departmental appeal' is available on record.

Furthermore, law helps vigilant and not indolent. (Copy of dismissal

order is attached as Annexure-A)




o

(D

4. That the respondents have appfoached this Hon’ble Tribunal to
- dismiss this appeal of the appellant on the following grounds.

- GROUNDS: A
'- “A. Incorrect. Order passed by the competent authority is legal and has
been communicated to appellant within a stipuléted' period of time. -.
- Moreover, over-writing made on the date mentioned on the impugned .
order annexed with appeal reflects clear manipulation and fabrication.
Whereas no departmental appeal preferred by ap,pella'nt is available

‘on record. Hence, impugned ‘order is liable to be maintained.

B. Incorrect. Impugned order has been passed by competent'authority in

accordance to law.
C. Incorrect. Impugned order is passed, in accordance to law, after
fulfiling all the codal procedure and had been communicated to

appellant well within a time.

- D. Incorrect. Appellant had been departmentally proceeded in

accordance to law.

E. ‘Already explained in para-D.

F. Incorrect. Appellant wilfully remained absent from. lawful duty without
prior permission. Hence, action taken against appellant is appropriatel
and justified.

G. Incorrect. Appellant had been departmentally proceeded in

accordance to law.
H. Already explained in para-F.

|. Respondents may also be allowed to advance any additional grodhd
- at the time of hearing the instant appeal.




GD

7 Itis, therefore, most humbly prayed that in the light above-narrated
- facts, appeal may kindly be dismissed for being devoid of merit.

" PRAYER:

IV

Commandant |
Elite Force Kpk, Peshawar.
(Respondent No. 1)

Deputy Commandan
Elite Force Kpk, Peshawar.
- (Respondent No. 2)




| J\IEFORE THE HON’BLE KPK SERVICE TRIBUNAL PESHAWAR

APPEAL NO. 870/2018

:Ishtlaq Ahmad, Ex-Constable, No. 833/306
Elite Force, KPK Peshawar.

............... APPELLANT
VERSUS
1. Co_mméndant Elité Force KPK, Peshawar.
2. Deputy Commandant Elite Force KPK, -Peshawar.

.............. RESPONDENTS

- AFFIDAVIT

o We respondents 1 & 2 do hereby solemnly affirm and declare that the
- contents of this written reply are true and correct to the best of my
knowledge and belief and nothing has been concealed from this Hon’ble

Tribunal.

—

Commandant
Elite Force Kpk, Peshawar.
(Respondent No. 1)

Deputy Commanda
Elite Force KPK, Peshawar.
(Respondent No. 2)

.. ..
iy ..



» | ORDER

You Constable Ishiaq Ahmad;No, 883/306 of elite Force remained absent from
duty 13.08.2008 till this date. |

Proper departmental enquiry was condueted against you and given full
woponnidy but you did not appear before the enquiry officer, but you neither joined the enquiry

vrecseding eonducied ayainst von nor appeared for duty, It seems that you have no interest in

fnas duty the eaquiry officer recommended you for major punishment.

i, Muhammad Iqbal Deputy “ommandant Elite Force KPK Peshawar as the

competreny authoriiy impose major penalty of dismissed from service upon you from the date f

absence. )
1Y g . .
RN I ;"l’\";‘ 1:‘:.'.?'-5";1'
\\i‘\‘d, d\‘ ,‘
(MUHAMMAD IQBAL)
Deputy Commandant
. Elite Force Khyber Pukhtunkhwa Peshawa:
O T ot - , . R :
No. byt g3 s [EF, dated Peshawar the 723 £}/ &/ 201, A
Copy to thew - ' , '

Dty Comunandant, Elite Forez, Khyber Puk htunkhwa, Peshawar.

2. DSP/HOrs:, Elite Foiee, Khyber Pukhtunkhwa, Peshawar.

A, Accourdant, Elite Force, Khyber Pukhtunkhwa, Peshawar.

8, EC/SRC and DASL, Elite Force, Khyber Puichtunkliwa, Peshawar.

& W



