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- proceedings
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15.05.2024 ‘ The implementation petition of Mr. Naveed

Ahmad submitted today by Mr. Noor h{luhammad ‘
Khattak Advocate. It: is fixed for implementai}ion report
before Single Bench at Peshawar on ..'!Origina! file
be requisitioned. AAG has noted the next date. Parcha

Peshi given to the counsel for the petitioner.
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR

Execution Petition No._ 287 /2024
In
Appeal No. 565/2022

Khyher Pakhtukhwa
Service ¥Yribunal

Naveed Ahmed, Ex. Qari, Diary Mot beZ 7
Government Primary School Chamba Gul, oeeal Cron-Qe M
Hangu. T
O, vieeeneno PETITIONER
VERSUS

1. The Secretary Elementary & Secondary Education, Peshawar.
2. Director Elementary & Secondary Education Department,
Peshawar. ‘
3. The District Education Officer (M) Hangu.
.................. wverenses RESPONDENTS

EXECUTION PETITION UNDER SECTION 7(2)(d) OF THE KP
SERVICE TRIBUNAL ACT 1974, RULE 27 OF THE KP SERVICE

TRIBUNAL RULES 1974 READ WITH SECTIONS 36 AND 51 OF
THE CIVIL PROCEDURE CODE AND ALL ENABLING LAWS ON

THE SUBJECT FOR THE IMPLEMENTATION OF THE

JUDGMENT DATED 29/01/2024 IN LETTER AND SPIRIT.
R/SHEWETH:

1-  That the petitioner filed service appeal bearing No. 565/2022
before this august Service Tribunal, against the termination
order dated 23/11/2007.

2-  That the appeal of the petitioner was finally heard on dated
29/01/2024 and as such the ibid appeal was partially accepted
with the following terms by this august Service Tribunal:

"12. As sequel to above discussion, we are unison to
partially accept the appeal in hand by setting aside
impugned orders dated 23/11/2007 & 16/03/2022,
and reinstate the appellant into service by treating
absence period as leave without pay. Cost shall follow
the event. Consign.”. Copy of the judgment dated
29/01/2024 is attached as annexure......euss. crarerans P A

3-  That after obtaining copy of the judgment dated 29/01/2024
the same was submitted with the respondents for
implementation of his grievance coupled with an application,
but the respondents/ department failed to do so, which is the
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violation of the Judgment supra. Copy of appllcatlon is attached -
as annexureB -

|

4- “That petitioner havrng no other remedy but to f le th|s~
implementation petition. \ "

- Itis therefore most humbly prayed that on acceptance of

the instant execution petition the respondents may \klndly be"-f
directed to implement the Judgment dated 29/01/2024 passed = .-

in Appeal No. 565/2022 in letter and spirit. Any other remedy

*.which this august Tribunal deems fit that may also be awarded,n

in favor of the petltloner.

/

ETITIONER
Naveed Ahmed

THROUGH:

ADVOCATESUP\ MECOURT“t

AFFIDAVIT

1, Naveed Ahmed (petitioner) do hereby solemnly-affirm g

the contents of this Execution Petition are true and correct\ to the

best of my knowledge and belief and.nothing has been concealed
from this Honorable Court. | I | ,

?ONENTJff
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHE\W’AR

Service Appeal No.565/2022

BEF "ORE: MRS. RASHIDA BANO ... MEMBER (J) .-
MR. MUHAMMAD AKBAR KHAN ... MEMBER(E)

Naveed Ahmad E\—Qan Govcmment Primary School, Chamba Gul

Hangu. (A ppellant)

VERSUS

‘Secretary to Government of Khyber Pakhumkhwa Elementaly and

Secondary Education, Peshawar.
Decorator, Elementary and Secondary Eduodlion, Peshﬂwar
District Education Officer (M), Hangu.

(Réspo;fzdems)
Mr. Noor Muhammad Khattak
Advocate : ... For appellant
Mr. Muhammad Jan : A
District Attorney N . ‘ ... Forrespondents
. . . !
Date of Institution.........cooooeen 15.04.2022
Date of Hearing...........cocoevvneen. 29.01.2024
Date of Decision......co.ovveoevernnn 29.01.2024° |
JUDGMENT

-1
R

a'no Member (1): The mstant servm appeal has bu,n instituted

! under seclton 4 ot thc Khyber Pakhtunkhwa ‘Service Irlbunal “Act 1974 wnth

'\ e

LA '4""

thc praven COpled as below

&;, )

““On acceptance of this appeal, the impuguedlorder”'@)f
b

s termmaf!on dated 23. l] 2007 may very kmdly be set asule

' -and the appellmt be reinstated into service with all back
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'benems Any other remedy which gtlus august Servnc

Tnbunal deems fit that may also be awsrd in favor of the

appdlant ”

2. | Bru,t facts lcaqu to filing of iiw instant appeal that appellant was

appointed as Qari on contract basis in Education Department in the yéar 2004

and was pcrtormmg his duty with 7cal and zest. Services of the appetlant was
i

reg,ul.irized in hght of the Regulamalxon Act 2005 vide ordz.r datcd ‘

15. 02 2006 wei 23 07.2005. During service. appcllanl was falsely been

:mphcatcd into a er munai case FIR No. 198 chtcd 22 04.2006 undc,r section |

1

302 324, 337 L(l) 4')7 148, 149 PPC polme station Ctty Dlstnct Hangu and

J

- was iater on arrested. ’Jhat appelldm aftet arrest laccd the tr;ak in the

compe!ent court of law and atier complctlon of Lhe criminal trial the appellant ;

4

was acquxtted from the charges leveled ag,amst hlm by Additional Session

Judge-11, Hangu dated 15.10.2021. That appciiant atter acqulttai approachcd

~ respondent No.3 for resuming his“..duiy but the appellant was mformc,d that he

" has- been terminated from’ service vide order .dated 23.11.%007.f Feeling:

aggwevcd he filed departmental appcal which was rejected hence ;he present

(.

S— :'~,—,§.‘N._,.

service appeai L
: ‘}
3. We have heard learned counsel for the appellants and Ieamed Dlsmct.
Kttomey for the respondents anf(;i have gone through the’ re’cc‘)rd and the
proceedm;_,s of the case in minute ‘;)amwiars

4 Learned counsel for the appellant 'li"llcd that dppcllam h;IS not been
treated in accordance with law and rules and respondenls wolated Art;cle 4,
25 and 38(e) of the Constitution of lsllamic 'Répubiic of l"akistﬁnqlie further
argued that the inxxpugnedbgfd&s’ were against Jaw and facts, hei}ce,lhot

tenable and liable to be set aside. He submitted that the whole process had

3
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been conducted in the absence of appolianls and o mquuy \ws condux,led
‘n‘ ;

by respondents who issued the unpugncd u,rnnnanon Oidel He iunhu
argued thdl‘ no show causé n'(.mct': no slalement 01 allegdtlon ‘no chdrgc
sheet has been served upon the ap’pellam. He,submlued that the ap'peilanlv
was falsely implicated in unmnal case and the cominetent authora(y should
suspend the appellant ul‘l the condusuon of criminal case under CSR~194 ;-
but without waiting to lhe conclusion of criminal case, ‘the appellant was
terminated from service Which is violation ofCSR-194. _ . .
5. Conversely, Deputy District Attorney Acontcnded Elwt-alippel"l;ir")g‘ lms
been treated in accordance with law and rule. He furth_gr'cbntended th\zitjs,-j A
appellant willfully absented himself from lawful duty withbut prior
permissioni Afrom competent authority, therefore?.discipli-na'fy‘proceédings
were initiated against him and after fulfillment of all codal formalitigs; he
was terminated from service vide order dated 23.11 2007. 'He further -,

contended that departmental appeal of the appellant is barr’éd‘-by time,

therefore, instant appeal might be dismissed.

6. Perusal of record revéals that appellant was serving in respondent

department as Qari since 2004, when on 22.04.2006 he was involved in <

criminal case bearing FIR No.198 under secti(.m 302, 324, 337(1), 422, 148
and 149 Pakistan Penal Code Police Station City Hangu. Appeltant was
proceeded by the lcspondcm when head master of the school sent notice of
absence to the a;;pelldm on 08.05.2006 and 1em1ndcz of it on 31 03 7007 and
16.06.2007. Headmaster in clear words mentioned thm{ appcllant is involved
in criminal murder case and also advised appellant ti; "'pu_rs‘x.le ‘his criminal

case and submit attendance report which means that respondents are in

knowledge of registration of criminal case against the appellant thén in such:

r Paktfiukhwse
Burvice Tribugad
Yeakoywery



N~

© consisting upon Mulwmmad Hussain, Chanrman and Muhammad Qurcsh
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“a situation they will have to suspend appellant from service under CSR 194.

Morcover notice of abscnce was also issued through publication in one

newspaper, wherein two reason$ were mentloned one was absence and the

“other was mvolvemcnt 0( dppelldnl in criminal case befn mg FIR No 198.

Pubhcauou was issued i clauly ‘l aseer on 25 07 2007 wherein . 15 days werc

'glven for report to the appcliam but before u)mplulon of given period ot iJ

days EDO wdc order ddiLd 31.07.2007, appomled inquiry comlmttce :

Member Inquiry commitiee submiu(,d their leport ‘wherein two reasons were
mentaoned one of abaencc and other was mvo]vemcnt of appellant in

criminal case. No notice was even sent by the mquxry committee to the

: appellant and they u,hed upon notice sent by the Headmastel and pubhcatlon

issued in “Daily laacu newspaper, which was be’rore order of mqmry,
¥

Wthh means lhal app‘ellanl was condemned unheard. by -the .mqmry

. commlttee who lecommendud major penalty wnthout providing chance of

hcarmo Moreover, duthorlty terminated the appellant from service w1thoui
issuing any- ﬂnal sh‘owcaL}se' notice which is evident form impugne,d/or_dér

dated 23.11.2007.

7 Itis a well settled legal proposition that regular inquiry is must before: ‘

: unposmon ol major pumlly of dismissal from service, whereas in case of the

~ was to be conducted in the matter and opportunity of defense and personalA

2

appellant. no such inquiry was wnducu.d The Supneme Court of Pdklslall in

its judgment reported as 2008 SCMR 1369 has held that in case of imposing

maJOr pwalty, the pri.nciples of 11atural justice require that a regular inquiry

hearing was to be provided to the civil servant proceeded against, otherwi’se'

civil servant would be condemned unheard and major penalty ‘of dismissal

i



& ‘ i’

- (CS) 1079 leveled against him in criminal case.

> o ? -
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from service wcmlci be xmpgscd upon him without adoptmg the requmd‘.;‘
mandatory pxoceduxc tcsultmg in mdmfest m]usllu. In absence of proper
dlsCJplmaxy proceedings, ihe qppellam was condcmncd unheard, whereas thc'
principle of audi alterm partem wus .always ‘deemed to be imbedded in the

statute and eveﬁ if' there was no such express provision, it would be deemed to

~ be one of 1he pmtq of the siatule as no adverse action can be taken aoamst

. person thhout p;m iding right of heanng., to him. Reliance is piaced on 2010

PLD SC 483 Pcl LlS’li of impugmd order dalui 23 11.2007 leyeals that serwce,

of the 'appellant were ler mmated but said penalty of termmauon was ahen to

‘Rs.2000 as ma101 pmalty had been prescribed as dl:lmssalfremoval from 5

service and compuisou.y :etnunent beside reduction to Iower post but there -

was 1o pumltv known as termination in Rs. 2{){)0 Tmpugned order was not :

clear to the diu,t i.e. to under what pr ovision of law EDO had restored to

- unknown penalty of tummatxon from service. Relief is placed on 2011 PCC

3,

\..

8. The appullanl was acquitted frobm the charges vide ;udgment dated

-15.10.2021. on lhc basus on which lu, was terminated from service. It hdb bcen

held by the supeno: fora that all acquittals arce certainly honorable Therc can

be no acquittal which may be said to be dishonorable. Conviction of the. ,
g e

appellant in criminal case was lhe, only ground on which he had been dlsmmsed:

from ser vm and the said gxound had subscquemiy disappeared through his acqulttal

'x‘

makmg, ; him re-emerge as a it and proper person entitled to continue his service.

9. It is established on record that charges of involvement of a'ppel‘i‘ar.l't'-in' .

criminal case ultimately culminated in his honorable acquittal by the

¢ competent court of Law. In this respect we have sought guidance from 1988

PLC (CS) 179, 2()03 CMR 2 S and PLD 2010 Supreme Court, 695.
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Llldm 311u earning acquatlai oi 1s. 10 2021 ﬁlgd dcpaﬁmemal appeal on_‘ B s

i

App

12.11 20’)I which was rejected 3 wde mdm datud 16.03. 2022 4 per verdlcts'

of apex LOUII reported in PLD ’?()IO SC 695 before eammg acqu;tm} to. hlc."

depallmuual appeal is lutile attempt by an cmpioycc

L

10.  Itis estabhsln,d on recoad that char ges ofmvolvement m |

<.‘

criminal case u!timately culmlnated in honorable acqulual of thc. Y
appellam by the computenf court of Law In this Iespect we ' have
sought guidance fmm 1988 PLC (CS) 179 2003 SCMR 23 5 ar}d PLD. |

2010 Supreme‘ Court 69) /\ppdlam am,r cammg acqun{al
15.10. 2021 filed dcparlmental appea! on 12. ll 2021 whlch ‘was releclcd"

vide order‘dated 16.03. ?022 as per. vud:us of apex court repor lcd in PLD
2010 SC 695 bclore edmms. auqunual to i:lr, depanlmenlal appca] 1utlle |

atteinpt'byan employee which read-as:

; 'S4, Appeal Limitation - Ciil servant - “sought
reinstaflement in service, after he was acquitted ‘ ﬁbm _
|  murder case. Service Tribunal allowed the appealﬁle.d by
el servant and reinstated him in service---Plea raised
by cmploye:/ban/‘ was. thal uppeal was barred . by‘
limitation. Validity--- Civil servant was acquitted" m"'.
criminal case on 22-9-1998 and he filed his departmen{al -
.appeal on 12-10-1998, l.e. within three weeks of hzsv'
acquittal in criminal case---It would have been a futile
attempt on the part of civil servant to challenge his
remox{al from service before earning acquittal in the
relevant criminal case---It was unjust and oppressive 10
penalfze civil servant for not filing his déparfbwmal
., N
appeal before earning his acquittal in crimihz{(‘ case

which had formed the foundation for his removal from Sy




a':ll\s ' - W7 9
. - - . e ' '

service---Appeal be/()/e Service Tribunal was not barred.
by limitation.” v
Therefore, appeai ‘o'.f _'tfhe appellant is not barred by time.
i1, Itis estabisthd on tccoxd from judgment passed learned by ASJ dated"'jih
15.10.2021 that appellant surr enderad before law on 26.06.2018 wlnch means

‘he was abbcondex till 26 06 70]8 lhcrciore in our humble view appeilant is -

not entitled for bcm,lus of'the perlod which he runamed absconder..

12. As sequel to above dmcussomabave we are unison to partially accepl
the appeal in hand by settma aside 1mpugncd orders dated 23.11 2007 and :
16.03.2022, and reinstate the appellant into service by treating absence period

as leave without pay.‘Cost shall follow the event. Consign.

13.  Pronounced in open cowrt in Peshawar and given under our hands

and seal of the Tribunal on !)n's 29"day of January, 2024.

(M UHAMA mtﬁl&&k K}'{AN) (RASHIDA BANO)

Member ( ]* Member (1)

*M.Khau a

Mﬁ SN Date of Presentation of A;;)lic tion
X ~ Number of Words.._.gn — m.j.w [S—
Copying Fee / S;/ (omt—
Urgent [

Total______:z O/ - ,,',..'_,Mm._.w..
i “Name of Copync;\x — W
Date of Compla Sar T e “)'{?&?:j .
_'éDate of Daii‘:n; y v s o S v o 2""_7/7
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ORDER - lo
29.01. 2024

}..: ¥eamcd counsel for the appellam present."Mr. Mohammad Jan

leamed Dnstrtc& Attorney for therespondents prcsent

2. Vlde oun detalled ~mdg.g,mcnt of today placed on ﬁlc the appea]

in hand is partlally dcccpted by scttmg a31de xmpu;_.,ncd orders dated 3
23.11 2007 and 16.03. 2022 and reinstate the appellant mto servnce by
treating absence penod as leave without pay. Cost shall follow the
evént.A Cohsiign. :

3. Pr :lono.zg:l;éed "in épenéourt in Peshawar and given under oulﬁ hands

and seal. of the § rzbunal on this 29"day of January 2024.

A }A\R &HQAM (RASHIDA BANO)

(MUHAMMAD
Member (E) - Member (J)

*M.Khan
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' VAKALATNAMA
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL |
PESHAWAR. |

EXxCeution No___ 2024

| (APPELLANT)
Nawed Frome/ __ (PLAINTIFF)

(PETITIONER)

| VERSUS
. ~ (RESPONDENT)
Eoky Q/ML (DEFENDANT)
y Navzed /:2/7 mcM/

hereby appoint and constitute Noor Mohammad Khattak
Advocate Supreme Court to appear, plead, act, compromise, -
withdraw or refer to arbitration for me/us as my/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other
- Advocate Counsel on my/our cost. I/we authorize the said
Advocate to deposit, withdraw and receive on my/our behalf all
sums and amounts payable or deposited on my/our account in the
 above noted matter. |

Dated. [ /202 |
‘ | | Q/‘7 r\
o | r{

ACCEPTED

NOOR MOHAMMAL KHATTAK
ADVOCATE SUPREME COURT

WALEED ADNAN

UMAR FAROOQ MOHMAND

A (A4
_ MEHMOOD JAN
OFFICE: . ADVOCATES
Flat No. (TF) 291-292 3 Floor, , .
Deans Trade Centre, Peshawar Cantt.
(0311-93_14232)



