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A JMBEFORE THE KHYBER PAKHTUNKHUWA SERVICES

.

TRIBUNAL PESHAWAR
'Kz’:?"’?" Paldhtaichivwg
C  Aribungy
Execution Petition No. Mﬁ /2024 P 7AWA
In -
Service Appeal No. 625/2022. wuLSce g Jedly
Muhammad fhof Ex-Constable 1172 Police Lines
NOWShea. ... (Applicant/ appellant)
VERSUS
1. Provincial Police Officer, Khyber Pakhtunkhwa Peshawar.
2. Regional Police Officer, Mardan.
3. District Police Officer, Nowshera.
.......................................................................... (Respondents)

APPLICATION FOR IMPLEMENTATION OF ORDER AND JUDGMENT
DATED 15.02.2024

Respectfully sheweth,

The applicants humbly submit as under;

I. That Petitioner/ appellant filed his appeal along-with connected service
appeals before this honorable court with the following prayer;

“On the acceptance of this appeal, the impugned dismissal order dated
29.12.2021 and appellate order dated 30.03.2022 may kindly be set-aside
and the appellant may kindly be re-instated in service with all back
benefits”. -

2. That the captioned appeal was pending before this Honorable Tribunal
which has been allowed vide Order and Judgment dated 15.02.2024. the
operative part is as under;

“In view of the above discussion, instant appeal along-with the connected
appeal, is allowed as prayed for. Cost shall follow the event”.
(Copies of Service Appeal and Judgment dated
F0-:05:2023 are attached as Annexure A & B)
18- 2 2 Y
3. That after the order and judgment of this Honorable Tribunal dated
15.02.2024, the petitioner continuously approached the respondent to
implement the judgment vide his application. (Copy of application is
attached as Annexure C)
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o 4. That despite of all these fa.ct-s the respundents are bent upon violating the
orders of this Honorable Tribunal dated 15.02.2024.

5. That this Honorable Tribunal has'ax'nple- powér to implement its judgment
dated 15.02.2024.

It is therefore prayed that the respondents m'ay kindly be directed to
implement the Judginent-dated 15.02.2024 in its true letter and spirit

Petitioner/ Appellant
_Through

YASI _EEM
Advocate Supreme Court
‘of Pakistan

AFFIDAVIT

It is solemnly .afﬁrm and declare on oath that the cont_ents of the petitien
are true and correct to the best of my knowledge and belief and nothing
“has been concealed from this Honorable court. |

'DEPONENT

~

)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE I‘RIBUNAL
PESHAWAR

I f

Service Appeal No. 625/2022

BEFORE: MRS. RASHIDA BANO cen MEMBER (.J)
~ MISS FAREEHA PAUL MEMBER (E)
- Zia-u r-Rehman Ex-Caonstable Police Lines Nowshera
. (Appellant)
Versus .

|

1. The Provmcnal Police Officer, Khyber Pakhtunkhwa,
2. The Reglonal Police Officer Mardan, Khyber Pakhtunkhwa.

- 3. The Dlstru,t Police Officer, Nowshera.

........ (Respondems)
Mr. Yasir Salim, For appellant
Advocate c
Mr. Asif Masood Ali Shah, e For respondents

Deputy Dis!h'ict Attorney
o : ,

" Date of Institution..........ceeeenen.. 26.04.2022
' Date of Hearing.......................  15.02.2024

" Date of Decision............ feeeeei.15.02.2024.
| | . , .
!, ~ JUDGEMENT

*

FAREiEHA PAUL, MEMBER (E): Through thié single judgment,
we intend to dispose of instant service appeal as well as connected
service _ap;faeal-No. 626/2022, titled “Muhammad Abbas Versus the
Provincial Police Officer, Khybcr Pakhtunkhwa‘ etc.” and Service
Appeal No;. 627/2022; titled “Muhamm%d Abid Versus Provincial Police
Officer, Klilyber Pakhtunkhwa etc.”, as. in all the appeals, common

questions ch law and facts are involved..
| »

2. The 's:ervice appeal in hand has been instituted undef Section 4 of

the Khyber Pakhtunkhwa Servme Trlbundl Act, 1974 against the
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| 1mpugned order dated 29.12. 2021 whereby the appellant was awarded

major punnhment of dlsmlssal from QeWiCu, against which his
departmental appeal dated 10.01.2022 was regretted vide office order
dated 30.03.2022. It has been prayed that on acceptance of the appeal,
the impugned orders dated 29.12-.2021 and 30.03.2022 might be set
aside and the appellant might be reinstated into service with all back -

benefits.

3.  Brief ffac;s of the case, as given in the memorandum of appeal, are
that various posts of Police Constable BPS-.07 were advertised seeking

applications from. candidates. The appél]ant,a having: qualificatiori of:

~ intermediaté, duly applied for the post through online application and

roll number- was issued to him. He appeared in the test and qualified the
test and ph);sical test also. He was appointed by the competent aﬁthority
on the recqmmendations of Departmcntal-Selecfion Committee. After
appointment, he took ovér the charge of his p;)st and started performing
his duties.l %Vhile ﬁerforming his duties, on some anonymous complaint
having allegations against him, a fact finding inquiry was®conducted
vide letter dated 10.12.2021. The appellant aﬁpeared before the Inquiry
Officer (I.0) and denicd all the allegations, however, fhe 1.0 submitted
his {eport vide letter dated 24.12.2021 and held the appellant guilty of all”
chérges. (?ne, "Khalilullah, owner of Shaheen Printing Préss, also
appeared alnd recorded his statement before thé 1.0. Without issuing any
charge sheet and withdut conducting fegular inquiry, the appellant ans

issued findl show cause notice on 28.12.2021 giving him 07 days to

‘@\/7/"
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submit his reply. On 03.01.2021, when he went to the office of DPO @

~ . : . s
Nowshera to submit his reply to the show cause notice, he was informed

that he had already been dismissed from service vide order dated

20.12.2021. Feeling aggrieved, he filed departmental appeal on

10.0,1.12022, which was regretted vide office order dated 30.03.2022; '

. | ;
hence the instant éervice appeal.

4, Reé'poindents were put on notice who submitted their joint written
reply/comrhe:nts on the aﬁpeé]. We heard the leafned counsel for the
appellant és: well as the learned Deputy District Attorney for the
respondents land perused the case file with connected documents in

detail.

_.

3. I.earned counsel for the aﬁpella t, after presenting the case in
deta;il, arg';ui(}ad that no proper proce;lre was followed before the -
dismissa1 orider dated 28.12.2021 was issued. He state_d thét no charge
sheet was served upo.n hi;n nor any regular inquiry was conducted rather
only a fact finding inquiry was conducted and that too in a biased
manner. He further argued that without waif’ing for reply to show cause

o - S

notice, the appellant was awarded  major penalty of dismissal from = -

" service vide order dated 29.12.2021. Learned counsel further argued that

‘the appellatit was nol provided fair opportunity to defend- himself nor
| | , ._
opportunity of personal hearing was afforded to him and hence he was

condemned unheard. He further argued that inqﬁiry officer had admitted
!
in his repott that the appellant, alongwith other dismissed candidétes,

himself appeared for the .examination.. During the fact finding, inquiry, it

-

y -



was never 'prqived. that the paper of the appellant was éctuaily filled by
one Sifatuiiah or that he heléed the appellant in so{l\;!ir’lg', the ;?efpér. So far
as putfing Wfong éntry of c_iate Hof birth in application form was
concerned, Iea;rned counsel! for the appellant argued that it wés not ﬁ'lled.
by the appel]émt himself, rather it was filled by a perso'n. éitting in
Shaheen Computers Kheshgi Payan who mistakenly ‘and uniﬁtentionally
put wrong entry and the same had been stated by the 1.O in his report
also. Learned é:ounsel stated that after noticing his mistake, the appellant
himself brought it into the noticec of ETEA administration upon yhich it
was replied that it was not a big issue a;nd could be rectified at the time
of veriﬁcatioq of documents. He requested .that the appeél might be -

|
accepted as prayed for.

| | :
6. Learneci_ Deputy District Attomey, while rebutting the arguments .
N .

of learned cc!?unsel for the appellant, argued that a complaint was
received to the then D'istr'ict Police Officer, Nowshera, whefein it was
highlight’ed that a person namely Sifat Ullah S/O Farzand Ali R/O‘
Kheshgi Bala, a school teacher, appcared for other candidates in ETEA
test held for r;ecruitment of Police Constables. Complaint further stated
that Zia-ur-Re;hman, Muhammad Abbas and Muhammad Abid sons of
Im’amlAli got t:heir test'passed through the raid Sifat Ullah, who received
Rs. 600,000/%- from each candidate. A fact finding enquiry was

conducted. wherein the enquiry officer highlighted that according to

- ETEA report, the appellant, as well as his two brothers and one person

namely Sifatullah, while submitting online application forms meéntioned
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their date of b;irth as 01.01.1998 and ETEA authorities allotted them roll

numbers according to their dates of birth. When they were asked about

their similar date of birth, tl_ley replied ‘that they had not applied ,

themselves raither"their application forms were submitted by a person

namely Khalil, owner of Shaheen Compu er Kheshgi Payan, who in his

statement discf:losed that it was a human mistake. He further argued that

the enquiry officer collected all relevant material from the ETEA

authorities and recommended major punishment for the appellant He
l

was issued final show cause notice to Wthh he submxlted his reply on

] ‘ : , :
awarded major punishment of dismissal from service. He requested that

the appeal might be dismissed.

7. Arguments and record presented before us shows that the

I ' .
dismissal from service on the ground of using fraudulent means 10 pass

'thexr test arrangcd by ETEA for appomtment as Constable in the

provmc;al police. A fact f'mdmg inquiry was conduc,ted after recelpt of

an enonymolis complaint wherein it was hi_ghl'ighted that one Sifatullah,

a school teacher, appeared for some candidates, in ETEA test. Names of

" the alppell‘ant Zia}ur Rehman, Muhammad 'Abbas and Muhamniad Abid,

{ - .
had been m’entioned by the complainant for whom Sifatullah appeared

~ and solved thelr test papers by recelvmg rupees six lacs each from them.

Durmg the inquiry, it was revealed that date of bmh of all the three

appellants, ?s well as Sifatullah, was the same and they were prov1ded ‘

29.12:2021 l?ut the' same was found "unsatisfgetory, hence he was! @

appellants,I who are brothers, were awarded major punishment .of



roll numbers in series, based on that date. However, during the inquiry,
' | !
- !

it was cla‘rif'iecii that the online forms were not filled by thé appellants,

rather a complter operator filled them and put the wrong information

unintentionall)l. Inquiry Report further states that all the three appellants

apbeared in th‘le examination physically, as verified through the video |

clip provided by ETEA.

8.  If we look at the procedure adopted by the Inquiry Officer in
conducting the inquiry, it is found that he simply got the statements of

the appellants, Sifatullah and the Complter Operator who filled the

!

* online application forms. After getting their statements, he arrived at a

conclusion according to his own wisdom. He failed to take into

consideration! the statement of the complainant of the anonymous -

complaint thaf he had all the evidence which he was ready to share with

the DPO Nowfshera. No effort seems to be made by the Inquiry Officer -

in getting to l:<n0w the complainant and the evidence that he had to

present, in support of the allegations he was leveling against the
I
appellants.

9. After going through the details of the appeal in hand, it has been

|
noted that the entire proceedings were initiated on the basis of an.

anonymous complaint without trying to get any information about the

complainant and documentary evidence to prove the allegations. In this-

regard the provincial government has issued clear instructions that

anonymous complaints should not be entertained. Moreover, there is no

denial -of the fact jthat the appellants appeared in the written test, in
| | | | :

1

1
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" person, and ‘got it passed. They also passed the physical test and were
' 5

resultantly recommended for appointment. As far as order of dismissal s
concerned, despite the fact that se\./en days were éiven for reply to the -~
final show cause notice, the‘ ;:Ompetent authority passed the order ol”
dismissal i,n‘ a hasty manner, on the very next day of issuance of the
notice, which is against the rules. They had to wait for the reply, which
was submitted on the seventh day of the receipt of the shew cause

notice.

. 10.  In viéw of the dbove discussion, instant appeal, alongwith the

\ connelcted ap'peals,is allowed as prayed for. Cost shall follow the event.

Consign. | |

11, Pronounced in open court in Peshawar and given under our

hands apd se?al of the Tribunal this1 5" day of February, 2024,

B

(RASHIDA BANO)
Member (J)

*frazle Subhan, P.S*
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15" Feb. 2024 01, ~Mr. Yasir Saleem, Advocate for the"apf)ellant present.

M:r Asif Masood ‘Ali -Shah, Ii)eputy District Attorney for the

respondents present. Arguments- heard and record perused.

0;2 Vide our detailed judgment consisting of 07 pages, the
! . t -

.a,|peal is allowed as prayed for. Cost shall follow the event.
0
Consign. |

! i SRR
03.  Pronounced in open cbur’t in Peshawar and given under

our hands and seal of the Tribunal on this 15" dayl;of

. (RASHIDA BANO)
Member (E) : Member(J)
|

F. ébruary, 2024: ‘ ' &
(mM

*Fazal Subhan PS® .
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- POWER OF ATTORNE_X
Inthecourt of \ ¢/ é(/w (TWL\/K Q-/L\w
x//,c« L .Ve'rstls“ _ 4/01/{_\

l P_etitioner/Plaintiff/Appellant ..,.f ...... Respondent/Defendant' '

KNOW ALL to whom these presents shall come that I the undersigned appomt

"Ml'. YASIR SALEEM Advocate -§upreme Court of Paklstan,l

(herein after called the advocate) to be the Advocate for the Petltloner/Plamttff/Appellant .
- .or Respondent/Defendant in the above mentioned case, to do all the fo]lowmg acts, deeds
and things or any of them ,that is to say . :

1) To act and plead in the above mentioned-case in this court or any other Comt in - -
which the same may be tried or heard in the first instance or in appeal or review or
execution or in any other stage of its progress until lits ﬁnal decision.

2) To sign, verify and present pleadings, appeals, lcross- objections ,petitions  for
execution, review , revision, withdrawal, compromlse or other petition or affidavits -
or other documents as shall be deemed necessary or advisable for the prosecution L
of said case in all its stages.

3) To withdraw or compromlse in the said case or submit to arbitration any dlfference. '
or d:spute that shall arise touching or in any manne relatmg to the sa:d case. -

4) To receive. money and grant receipts therefore and to do all other acts and thmgs "
which may be necessary to be doné for the progress and the course of” the
prosecution of the said case, Z

5) To engage any other Legal practitioner author:zmg hlm to exercise the power and. :

' authorities hereby conferred on the Advocate whenever he may think fit to do so.
AND I hereby agree to ratify whatever the Advocat e or his substltute shall do in the
promises.

" AND T hereby agree not to hold the Advocate or its substitute responmble for the
result of the said case and in consequence of his abserice from the court when the
said case is called up for hearing .
AND I hereby that in the event of the whole or any part of the fee agreed by meto . .
be paid to the Advocate remaining unpaid., He shall be entitled to w1thdraw ﬂom .

- the prosecution of the said case until the same is paul o

-IN WITNESS WHEREOF I hereunto set my hand to these presents ‘the contents of .
which thave been explained to and understood by me, this ____ day of

2023, S

 Executant/Executants )@ ' ‘

Accepted subject to the terms }egarding Professicnal Fee

YASI SAEEEM

Advocate: Supreme Court of Pak:stan .
Legal Advisor; Services & Labor Law Consultant

FR-4, 4th Floor, Bilour Plaza, Peshawar S ddar,.
Cell No. 0331-8892589 Email: yasirsaleemadvocate@




