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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Execution Petition No. Lf [’({Z /2024 .. pbeakhia
In sy vl AT _
Appeal No. 652/2022 ey o 2212

d M}Lf

Mr. Shahab Ali, Assistant (BPS-16)
Office of the District Attorney at Service Tribunal, Peshawar
............. cverninnnnennnnn s PETITIONER

VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Civil Secretariat, Peshawar.

2. The Secretary Establishment Department Civil Secretariat,
Peshawar.

3. The Secretary Law, Parliamentary Affairs & Human Rights.
Department, Civil Secretariat, Peshawar.

4. The Director General of Law & Parliamentary Affairs & Human
Rights Department, Civil Secretariat, Peshawar.

rreererarevssrassnanEnnnnn RESPONDENTS

EXECUTION PETITION UNDER SECTION 7(2)(d) OF THE KP
SERVICE TRIBUNAL ACT 1974, RULE 27 OF THE KP SERVICE

TRIBUNAL RULES 1974 READ WITH SECTIONS 36 AND 51 OF
THE CIVIL PROCEDURE CODE AND ALL ENABLING LAWS ON
THE SUBJECT FOR THE IMPLEMENTATION OF THE

JUDGMENT DATED 01/04/2024 IN LETTER AND SPIRIT.
R/SHEWETH:

1-  That the petitioner filed service appeal bearing No. 652/2022
before this august Service Tribunal, against the impugned order
dated 10/12/2020 of the respondents, whereby the appellant
as promoted to the post of Assistant (BPS-16) on regular basis
with immediate effect and not w.e.f 30/01/2023 i.e. when the
post of Assistant was sanctioned/created.

2-  That the appeal of the petitioner was finally heard on dated
01/04/2024 and as such the ibid appeal was accepted with the
following terms by this august Service Tribunal:

"10. For what has been discussed above, we are unison
to accept instant appeal in hand as well as connected
service appeals as prayed for. Costs shall follow the
event. Consign.”, Copy of the consolidated judgment dated
01/04/2024 is attached as annNeXure...esssssassens centsernnrarannnars A

R




That after obtaining Copy of the judgment dated 01/04/2024

the same was submitted with the respondents for
implementation of his grievance coupled with an application,
but the respondents/ department failed to do so, which is the

- violation of the judgment supra. Copy of application is attached

as annexure lllllllllllllll SERPEASAANENNNUNNINERENNNGNNNENENENNAR ll_lllllllllllllB

That petitioner having no other remedy but to file this
implementation petition. :

It is therefore, most humbly prayed that on acceptance of

the instant execution petition the respondents may kindly be

directed to implement the Judgment dated 01/04/2024 passed
in Appeal No. 652/2022 in letter and spirit. Any other remedy
which this august Tribunal deems fit that may also be awarded
in favor of the petitioner.

Shaha_b Ali
THROUGH:

NOOR MOHAMMAD/ KHATTAK
ADVOCATE SUPREME COURT

| . AFFIDAVIT
I, Mr. Shahab Ali, Assistant (BPS-16) Office of the District

Attorney at Service Tribunal, Peshawar (The appellant) do hereby

solemnly affirm that the contents of this Execution Petition are true

and correct to the best of my knowledge and b

been concealed from this Honorable Court.

elief was _

DEPONENT



PESHAWAR

APPEAL NO._£.5A___/202%

Mr.Shana_t_afﬁii;fA"s__sistant‘ (‘_BPS-16)', - - e
Office.of the District Attorney at Sexvice Tribunal Peshawar - -~ .
. -;EF_!!!_;:;-?i_u_?_!,l__f!!.,'f_nu_ll;_lul,géacqqruaunu;ulu--;;,qu.'._u APPELLANT .

VERSUS

1-° The Government of Khyber Pakhtunkhwa through Chief
Secretary Civil Secretariat, Peshawar. ) |
2-  The Secretary Establishment Department, Civil Secretariat,
" Peshawar. . E R o _
3. The Secretary Law, Parliamentary Affairs & Human Rights
Department, Civil Secretariat Peshawar. - :
~ 4- The -Director General- of Law & Parliamentary Affairs &
" Human Rights Department, Civil Secretartat Peshawar.
l|||'ullIl‘nllrl--li.!;nlllilllOI|ull;;lil!‘lililliitllllllllllllil RESPONDENTS

APPEAL _UNDER _ SECTION-4_ OF _THE__KHYBER
PAKHTUNKHWA SERVICE _TRIBUNAL__ACT, 1974
AGAINST THE_IMPUGNED. ORDER DATED 10-12-2020
OF THE RESPONDENTS WHEREBY THE APPELLANT WAS
PROMOTED TO THE POST OF ASSISTANT (BPS-16) ON
REGUALR BASIS WITH IMMEDIATE EFFECT AND NOT
W.E.F. 30-01-2013 I.E.. WHEN THE POST OF ASSISTANT
CREATED AND ALSO AGAINST NOT

NINETY DAYS

PRAYER: - o - A

' That on acceptance of this appeal the impugned order

dated 10-12-2020 may kindly be modified/rectified to

the extent that the appellant may very kindly be

promoted to the post of Assistant (BPS-16) with effect

from the date when the post Assistant BPS-16 was

sanctioned/ created . i.e. w.e.f. 30-01-2013 with all back

benefits including senlority. Any ‘other remsdy which

this august Tribunal ‘deems: fit-that mayals he
awarded in favour of the appellant. | S I

‘ .
R/SHEWETH:
Mg.—s—: CoElwA ER
sl SBRE Faukthituklnere
o . ’ : . ‘ 5Br;tf&':{::““
Brief facts giving rise on the present appeal are as -
under: o ' g
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4\\3@7
ORDER
01.04.2024

- \

N

1. Learned counsel for the appellant present. Mr. Asif Masaood

Ali Shah learned Deputy District Aftorney for the respondents present.

‘2. Vide our detailed judgment of today placed on file in main

service appeal No.648/2022 titled “Muhammad Ishfag Vs Law”, we are

~ unison to accept the appeal in hand as prayed for. Costs shall follow the

4

event. Consign.

3. ~ Pronounced in open court in Peshawar and given under our

' hands and seal of the Tribunal this 1° 3ay of April, 2024.

(KALDIW/ARSHAD KHAN) (RAS BANO)

Chairman - Member (J)

A Khan
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BE ;«()m THE KHYBER PAKHTUNKIIWA SERVICE TRIBUNAL
PESHAWAR

Service Appeal No. 648/2022

BEFORL: MR, KALIM ARSHAD KITAN ... CHAIRMA!? A
MRS, RASIIDA BANO ... Mk MBLR( js
' ) ‘”’BWar

Mr. Muhammad Ishfaq, Assistant (BPS-16), Office of the District Attorney
at Service Tribunal, Peshawar. ‘

(Appellant) |
VERSUS

lh{, Government of Khyber Pakhtunkj ywa thr oubh Chief Sccrctary
Civil Scerclariat, Péshawar.

2 The Seerctary Establishment Department, Civil Secretariat, Peshawar.
CThe Scerctary Law, Parliamentary Affairs &  Fuaman “Rights
DdeI’lmCl]l Civil Secretanat, Peshaway.

4.'I'he Director General of Law and Patlldmcntdry Affairs & Human
Rights  Department, Civil Secretarial, Peshawar,

(Respondents)

Mr. Noor Muhammad Khattak e
Advocale ... TForappelant
Mr. Asif Masood All Shah For |'csp0ﬁder1ts
Deputy Districl Attorney
Date of Instiution.......ooovvinnn. 28.04.2022 .
Datc of Hearing.....ooovovvinniinianns 01.04.2024
Date of Decision............... everea 01.04.2024

JUDGEMENT

RASHIDA BANQ, MEMBER (3): The service appeal in-hand has been

“astituted under Section dof the Khyber Pakhtunkhwa Service ‘I'ribunal Act,
1974 with the lollowing praycr:
“That on acceptance of this appeal, the impugned order

dated 10.12.2020 may very l@indly be modified/rectificd to

the extent that appellant may very kindly he promated

- EXAriNeR
e Paky
ST




Assistant BPS-16 was sanctioned/created i.c w.e.f 30.01.2013
with all back benefits. Any other remedy which this august
Tribunal deems fit that may also be awarded in favour of

’

the appellant.”

2. ‘Fhrough this singlc judgment, we intend to dispose of the
instant service appeal as well as connected service appeals which are
mentioned below as in all these appeals common question of law and
Jacts arc involved:

Scrvice Appeal No.649/2022

Service Appeal No.650/2022

Service Appeal No.651/2022

. Service Appeal No.652/2022
5. Scrvice Appeal No.653/2022

Ll N -

o

3. Brief facts of the casc arc that appellants were serving in the
Law & Parliamentary AlTairs Department. That on promotion of 19
Office Assistants to the post ol Superintendent, those 19 posts were

v

lying vacant 'i'olr promotion. I'hat promotion quota, 75%%was reserved
. 1 ,

for seniority-cum-[itness amongst Senior Clerks while 25;% quola was
reserved for initial recruitments. The respondent dcpal'tm;:nt advertised
08 posils of Assistants for initial recruitment against 75% quota. Feeling
aparieved, the appellant fited Writ Petition before the 'J.’cshaWar.lligh
Court \.vh.ich was decided in. their lavor and the appcllanfs were given
promotion .to the post ol Assistant (BPS-16) vide order dated
10.12.2020 but with immedizate cffect and not lrom tlﬁﬁ:l datc of their
cligibility i.c. 30.01.2013. Feeling aggrieved, they ﬁlcdidcpartmental
app.cal, whic}fwas not rcs;)ond‘cd, héncc, the instant se_wlic.c appcal. |

4. Respondents were put on notice who submitted  their joint

parawisc comments on the appeal. We heard the learned counsl for

W,




the appellant as well as lcarncd Deputy District Attorney for the

respondents and perused the case file with connected documents in
detait.

5. Learncd counsel for the appellants argued that the impugned

order was against law, facts and norms of natural juistice; that the
- appellant had not been treated in accordance with law ;md rules; that
. b “the respondents had acted arbitrari]y and m.aiaﬁdcly; that the a};pcl]am _
were cligible from the date of sanction of posts, howe'vq' the said right |
_ was not given to them; that the appellants had been disci:riminated and

the respondents had violated the principle of natural justice. Lastly, be

- submitted that undet Section-9 of the Civil Servants Act, 1973 read
with Rule-7 of the Khyber Pakhtunkhwa Civil Servants (Appaintment,
" Promotion and 'l'ransfcr)_ Rules, 1989 the appellant were fully eligible

to be promoted from the date of creation of posts 1.e. 2013, Therelore,

he vequested for aceeptance of the instant service appeal.

6. - Converscly, learned Deputy District  Attorney argued that

* promotion waus always with immediate effect under the promotion

e o almme w

Cpolicy of the Provincial Government. le  submitied that no
discrimination had been done against the appellants nor any provision

of the constitution had been violated. TFurther, submitted that the

i
. - - i . .
appellants had no solid ground and proof in support of their clain.
!
, : i f '
Therefore, he requested for dismissal of the instant service appeal.
] .

7. Perusal - of record reveals that appellants -are serving in

. respondent  department. That carlier on’ strengthening of - Law,

Parliamentary Aflairs & Human Rights Department and its lower
| I | - A\TTESTED
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formations, 28 posts of Office Assistants werc sanct_ionedfcrt:alcd by
the Jinance Department  in the  Office  of Govemment
Pleader(renumed/redesigned  as .!)islrict _ Atmrnc.ys)?' in  various
department of the Khyber Pakhtunkhwa. Nineteen (19) i}JostS of Office
Assistants BPS-16 fell vacant due to promotion of 19 Office Assistants
10 the post of Superintendents in '\?at'i(ﬁls olfices of l)istriéct Attorneys in
Khyber Pakhtunkhwa. It is pertinent to mention here éhat the Senior
Clerks inoludihg the appellants who were entitled ["oril pmmotibn-on
theses vacant poslsl ol Ollice Assistams were not considered rather 19
out of 28 posts ol Office Assistants were abolished aﬁd only 08 posts

were left behind.

8. Perusal of rules/motification notified on 26.04.2017 reveals that

75% posts ol Assistants will have to be filled by promotibn on the basis

of seniorily-cum-fitness from amongst the Senior Clerks with at least

i

five year of experience as Junior Clerk and Seaior Clerk and 25% will

have to be filled by initial recruitment, but respondents are intending to

infringe upon 75% quota reserved Tor promotion, because instead of |

filling vacant posts of Office Assistants by promotion they abolished:

19 posts out of tofal 28 posts while remaining 9 posts were advertised
for fresh recruitments.

When it is clearly meationed in the rules that share of promaolion quota
s 75% then respondent, a’lrcl not competent to alter 'thc.stamtory rules
by means of any administrative -insﬂ'uctian, 75% quota of promotion

will have o be Hed tirst and therefore, direct recruitment shail be

made to extent of 25% quota reserved for the same. :‘TTESTED
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9. It is the respondent department who willfully delayed process of
promotion of the appellants despite availability of posts, service rules
and more importantly cligibility of the appellants in which there was no

fault of the appellant. Therefore, in-these circumstance, it will be in
: : : ',

-

fitness of the things that let the duc right be given 1o its real

claimams/ofTicials. 1lence appellants are entitled to be gonsidered for '

i

‘promotion from date of {illing of v'ak:ancy, i.c. 29.01 .201?:), when Office

Assistants were promoted to the posts of Superintendents vide

notification order dated 29.01.2013 and not {rom immediate elfect as is

done by the respondent which is evident from promotion orclcr_éf the
appellant dated 10.12.2020.

i
I
1

10.  lor.what has been discusscd'abov.c, WG drc uni:son to accept
instant appeal in hand as well as connected service appizals as prayed
for. Costs shall follow the event. Consign. |
1{.  Pronounced in 'upen court in Peshawar and {;iﬁen under bur
/wnd.s and seal of the Tribunal this 1" day of April, 2024.

M @g

(KALIM ARSHAD KHAN) (RASHIDA ISA\IO)
Chairman Member (J)

“Afigshan, of Presetitation of Amﬂ Pl ALl _ZL_f )47
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The Director General,

Law & Human Rights, Khyber Pakhtunkhwa.

THROUGH:- PROPER CHANNEL | @‘75‘

SUBJECT:-  APPLICATION FOR IMPLEMENTATION OF JUDGEMENT

" R/Sir,

1.

DATED 01/04/2024 OF THE KHYBER PAKTUNKHWA
SERVICE TRIBUNAL PESHAWAR.

The applicant humb_ly and_respe:ctfully submits as under:-. |

That 19 posts of Assistants were laid v:acant due to promotion of 19 Assistants-
to the post of Superintendents and the applicant filled an Appeal No. 652/2022 |
before the august Khyber Pakhtunkhwa Service Tribunal Peshawar égainst the
impugned Order dated. 10/ 12/2020, wherein it has been prayedﬂ that the

'pr01r'10"iion order of the applicant/appellant may very kindly be

modified/rectified to the extent that the aﬁplicant/appellant be promoted to the

- post of Assistant BPS-16 with effect from the date when the post of Assistant

BPS-16 was sanctioned/created i.e w.e.f 30/01/2013 with all back begeﬁts.

That the aforementioned Service Appeal has been allowed and decided in. |

favor of the applicant/appellant on 01/04/2024 by the honorable Service
Tribunal that the applicant/appellant is entitled to be considered for promotion

from date of filling of vacancy, i.e 29/01/2013 when Office Assistants were

promoted to the posts of Superintendents vide Notification Order dated -

29/01/2013 and not from immediate effect as is done by the respondent which

is evident from promotion order of the apphcant/appellant dated 10/ 12/2020

vide para 9/N of the enclosed Judgement

It is, therefore, requested/prayed that the impugned promotion order

dated. 10/12/2020 may very kindly be modified/rectified to the extent that the:

applicant/appellant be promoted to the post of Assistant BPS-16 with effect from

the date when the post of Assistant BPS-16 was sanctioned/created ie w.e.f

| 30/01/2013 with all back benefits as per judgement and further requested that the

- applicant/appellant be promoted against the vacant post of Superintendent BPS-17

on conditional basis and oblige.

ENCL:COPY OF JUDGEMENT DATED 01/04/2024

Dated: 08/05/2024

Yours Obediently

ki

ASSISTANT (BPS-16)




VAKALATNAMA % @ o

BEFORE THE KHYBER' PAKHTUNKHWA SERVIC?TRIBUNAL
> PESHAWAR ™ ~=-.

£ 'ﬂ No 202G .
| - | (APPELLANT)
gL\"f (/\Olé % : _ _ (PLAINTIFF) -

(PETITIONER) |

004/ (RESPONDENT)
(DEFENDANT)

hereby appoint and .constitute Noor Mohammad Khattak

| Advocate Supreme Court to appear, plead, act, compromise, =

- withdraw or refer "to arbitration for mefus as myjour .

~ Counsel/Advocate in the above noted matter, without any liability - 23
- for his default and with the authority to engage/appoint any other .78

‘Advocate Counsel on my/our cost. I/we authorize ~the said- -

- Advocate to deposit, withdraw and receive on my/our behalf all® 2

sums and amounts payable or deposited on my/our account in the-

~-above noted matter.

_Dated___/ /202

UMAR FAROOQ MOHMAND .

_ : MEHMOOD JAN .
. OFFICE: ADVOCATES
© * Flat No. (TF) 291-292 3 Floor,

Deans Trade Centre, Peshawar Cantt.
{0311-9314232)




