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30/05/20241- 'I'he appeal of Msl. Bibi Asia rcsiibmiUcd today 

by Mr. Tariq Javed Qureshi Advocate. It is fixed for 

preliminary hearing before louring Single Bench at Bannu 

22.08.2024. Parcha Peshi given to the counsel for the 

appellant.
\

By the order ol'CdiairiTian

/

.j



The appeal of Mst. Bibi Asia received today i.e on 29.05.2024 is incomplete 

on the following score which is returned to the counsel for the appellant for 

completion and resubmission within 15 days.
1- ̂ ccording to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service

Tribunal rules 1974 respondent no.l & 2 are un-necessary/improper 

parties, in light of the rules ibid and on the w.ritten direction of the 

Wcrtiiy Chairman the above mentioned respondent number be. 
deleted/struck out from the list of respondent.

2- Affidavit is not attested by the Oath Commissioner.
3'^Appeai has not been page marked according to the Index.
4-^Appeal has not been flagged/marked with annexures marks.
sK'Xnnexures of the appeal are unattested.
6-*^Address of the appellant is incomplete be com.pleted according to rule-6 

of Khyber Pakhtunkhwa Service Tribunal rules 1974.
7^ Check list is not attached with the appeal.
^Copy of appeal mentioned in para-3 of the memo of appeal is not 

attached with the appeal be placed on it.
9 Three copies/sets of the appeal along with annexures i.e. complete in 

..'.a respect for Tribunal and one for each respondent may also be 

submitted with the appeal.
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BEFORE KHYBER PAKHTUN lOIWA, SER\'ICE TRXABUNAl.,
PESHAWAR

Sei-vice Appeal No. ^ V/2024

Mst. Bibi Asia Operator cum Chawkidar Public Health Engineering 
Division Lakki Marwat. ft

Versus

Govt, of Khyber Pakhlun Khwa through Secretary Public Health, 
Engineering Dept: and others

Respondents
4

INDEX' *

S.NO. PARTICULARS
Memo of Appeal & Affidavit

ANNEX P. NO
1.

2. True Copies of Appointment order

Copy of writ petition No. 152-B/2019 & Judgment
Copy of termination order
Copies of Judgment of Supreme Court ^

A z3. B&C
4. D tlz5, E
6. Copy of Judgment dated: 06-12-2023 F
7.- Copy of Application and representation 

Special Power of Anorney & Wakalat iiama
G & II

8.

BibiAasia

Dated:2.7-5-2024

r
Through Special Attorncy:- r

il>
Jiinaid Khan s/o Aslam l-San

Through Counsel:-

Tariq^aved Qureshi
• Advocate Supreme Court.

f
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BEFORE lOIYBER PAKHTUN KHWA, SERVICE TRIABU VAL
PESHAWAR

.j

r*

ij Service Appeal No. 72024 /5^.sV
^9--.Mst. Bibi Aasia W/O Aslam Khan,

R/0 Toor Lawang Khel, Tehsil Ghazni Khel, District Lakki Marwat.
V

r Appellant
i

Versus

1. Govt, of Khyber Pakhtun Khwa through Secretary Public 
Engineering Department, KP, Peshawar.

2. Director Public Health, Engineering Department,' Peshawar.

3. S.E, Public Health, Engineering Departriient Bannii.

Health,
.4

5

4. X.E.N Public Health Engineering Department Lakki Marwat.
Respondents!

SERVICE APPEAL UNDER SECTTON.4 OF THF riVTT
SERVANT ACT. 1074

PRAYER IN APPEAL:

ON ACCEPTANCE OF THIS APPFAT THE>1'^ f,-' -r? t •ay I

APPLICATION FOR REINSTATMENT OF APPELLANT
MAY PLEASE BY ACCEPTED AND RESIIf.TANTT V THF
APPELLANT MAY GRACIOUSLY BE RETNSTATFD IN
SERVICE WITH ALL BACK BENEFITS./F

Respectfully Sbeweth!
The appellant most humbly submits as under:-

1. That the present appellant was appointed upon recommendation )f the
Departmental Selection Committee, vide order No. 2702/E-16 Datel: 

05-2017 as “Operator
23-

chowkldar” (BPS-03)” in the respotidents 

■ department after passing through interview and proper procedm 

compliance of above referred Appointment'Order, the appellant 
the charge. {Copy of Appointment order is attached as Annexiire-/ }.

cum

e. In

assumed
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BEFORE KHYBER PAKHTUN KHWA, SERVICE TRIABUTIAL,
PESHAWAR

Service Appeal No. /2024■i

Mst. BibI Asia Operator cum Chowkidar,
Pubic Health Engineering Division, Lakki Marwat.;

■| pellant
il

Versus

1. S.E, Public Health, Engineering Department Bannu.

2. X.E.N Public Health Engineering Department Lakki Marwat.
^___Respondents

SERVICE APPEAL UNDER SECTTON.4 OF THE rtvn.
SERVANT ACT. 1974.

PRAYER IN APPEAL:

ON ACCEPTANCE OF THIS APPEAL. ' THE
APPLICATION FOR REINSTATEMENT OF APPFT.T.ANT
MAY PLEASE BY ACCEPTED AND RESULTANT! .V THF
APPELLANT MAY GRACIOUSLY BE REINSTATED IN

/VI SERVICE WITH ALL BACK BENEFITS.

Respectfully Shcweth!

The appellant most humbly submits as under:-

1. That the present appellant was appointed upon recommendation 

Departmental Selection Committee, vide order No. 2702/E-16 Date
of the 

d: 23-
05-2017 as “Operator cum chowkidar” (BPS-03)” in the respokdents 

department after passing through interview and proper procedure. In 

compliance of above referred Appointment Order, the appellant assumed 

the charge. (Copy of Appointment order is attached as Annexure-A}.
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■■ 2. That one of the appellant’s co-villager namely Akbar KJian filed petiti 

12(2) C.P.C against the judgment & decree passed in favour of Sarwai 

fatlier in-law of appellant, which was dismissed by trial court 

revisional court but in writ petition No. 152-B/2019 the Honourable 

Court passed judgment wherein the appointment of appellant 

illegal, whereupon the respondents / department 

termination order vide order No. 1915/309 dated: 28-05-2019 

petition, judgment and termination order are attached as Aiinex-B, C &{ D}

3. That tlie decision of Honourable High Court was challenged 

Supreme Court of Pakistan, whereupon the August Supreme 

Pakistan set-aside the judgment of Hon’ble High Court with observatio 

the appellant is not appointed through judgment & decree passed in fivour 

of Sarwar Klian rather appellant was appointed on merit. The A 

Supreme Court remanded the 

Judgment of Supreme Court is Annexure-E)

on u/s
i Klian
£
I 3II byas w

High

was ;alled
:

issued appe lant’s:

. {Copy c f writ

in the Aagiist 

Coirt of 

1 that

r

;

igusl

'Opywrit petition for fresh disposal, ((

4. That thereafter the Hon’ble High Court after hearing of arguments b

parties dismissed the writ petition No.l52-B/2019 vide judgment datec 

12-2023.

! the

; 06-
(Copy of Judgment is Annexure-F)

5. That after dismissal of writ petition No.l52-B/20!9, preferred an applic 

to respondent No.4 for re-instatement of appellant but the
ition

same waf not
entertained by the respondent No.4, whereupon the appellant preferr 

departmental appeal in shape of representation to the respondent No.3 

01-2024, which

ed a

oii3I-
was not decided within the specified period.{Copi< 

application and departmental repre.sentation are attached as Annex-G &
s of

vy H}
6. That the appellant being aggrieved and having no other efficacies 

except to file the instant appeal for the redressal of his grievances before this 

Hon ble Tribunal on the following amongst other grounds.

edyreiT

GROUNDS:

A. That the act and omission of the respondents whereby they refuse to 

the appellant are against law, facts, hence liable to be set-aside.

That as the August Supreme Court of Pakistan has declared that the appel 

appointed on merit hence could not be terminated in the case wherein

rc-ins ate

B.
ant

was
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landowner quota was challenged, hence the termination of app 

against the law, illegal, unlawful and void ab initio and liable to b 

down and appellant is liable to be re-instated with all back benefits.

;llant is

e turned

C. That after dismissal of writ petition No.l52-B/2019 the] respondents /
department is under obligation to re-inslate the appellant with nil back

benefits because the appellant was wrongly terminated and the said ji 

whereupon the appellant was, terminated was set-aside by the 

Supreme Court of Pakistan, hence the appellant is liable to be re- 
with all back benefits.

idgment

August

instated

D. That the termination of the appellant from her service without adopting

proper criteria and codal requirements by the respondents was declared
illegal by the worthy Supreme Court of Pakistan and therefore,

instatement of appellant with all back benefits is just and proper to

the agonies of appellant.
* *

E. That the appellant had been made victim of discrimination, de 

partiality and favoritism without any just and reasonable 

offending the fundamental fights of the'appellant as provided 

constitution of 1973, hence the respondents refusal to re-instate the af 
is liable to be set at naught.

A

the re

remove

merits,
thereby 

by the 

pcllanl

cause

F. That the appellant was neither party to the said 12(2) petition n 

appointed in pursuance of judgment and decree passed in favour of 

Khan rather the appellant was appointed

at was

Serwar
on merit and (he judgment c f High 

Court whereby the appointoient of appellant was called illegal, was 

naught by the August Supreme Court of Pakistan, hence tlie
set-at-

lant isappe
liable to be re-instated with all back benefits.

G. That the appellant was condemned unheard, her departmental appeal \ 

properly adjudicated in the manner as provided by the law. Further no 

of personal hearing was given to the present appellant in order to redr 

grievances w'hich .shows the malafide of the Respondents, hence 

interference of this Hon’ble Tribunal.

H. That refusal of respondents to re-instant the appellant with all back ben. 

illegal, against the settle norms of justice and is against the fundai

'as not

ihance

;ss her

needs

:fits is

nenlal
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n.V
:v; , rights of- appellant provided by the Constitution of Islamic Rep 

Pakistan.
iblic OfV <

I. The appellant crave for leave of the Hon'ble Tribunal 
grounds at the time of arguments.

to raise alditional

iv

IT IS, THEREFORE. MOST RESPECTFULLY PRAVFn THA ON 
ACCEPTANCE OF THIS APPF.AT-; ^ ^ ----

The appellant may kindly be reinstated in sprvirpj: I.

with all back benefits.
-1

Any other relief, though not snecificallv asked 

^ems appropriate to the Hon’hre THhnnal

II. for.

may also
'i:

be granted.

Dated: -5-2024 Appellant 
Bibi Aasia

Through Special Attorney:-

Junaid Khan sTb A$lam Khan
Through Counsel:-

>
'(/I

Taric^^yed Qureshi
Advocate Supreme Court.

VERiriCATfON;

It is verified that all the contents of the instant appeal are true and correct and 
been concealed intentionally from this Hoif ble Tribunal, nothing has

/ . Deponent

n filed

/]
ihsel
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V BEFORE KHYBER PAKHTUN KHWA, SERVICE TRIABUSAI
PESHAWAR

-‘1
■i:
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Service Appeal No. /2024

'.C
S'

Mst. Bibi Asia Appc lant-t
i:.

Versus

Govt, of Khyber Pakhtun Khwa through Secretary Public Health, 
Engineering Dept: and others

«hi:

Respondents
v:

AFFIDAVITrS
3 r, Junaid Khan s/o Aslam Khan r/o Toor Lawang, Telisii Ghazn|i Khel, 

District Lakki Marwat, (Special Attorney) do hereby solemnly affi 
declare upon oath that the contents of the appeal are true and correc 
best of my loiowledge & belief and nothing has been concealed 
from this Honourable Tribunal.

I'm and 
. to the 

or withheld

i:
Identified By: Deponent

h
Tarlq J(aved Qureshi
Advoca^fe, Supreme Court, CNIC:

11-201-4705875-5Lakki Marwat3
V
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Office of The Executive Er gineer /
Public Health Engineerini Division Lakki

AyoA /E-16,
Dated: SL'K ! a C/2i I17

V.

iX No.
35’

Office Order

On the recommendation of District Selection Committee, as per its minutes of the meeting he 
Division Lakki Marwat for appointment for class-IV, Mst. BibI Aasla W/O Aslam Khan rMir mq

d on 03-03-2017, PHE

11201-767 1490-8 R/0 Village Tor 
Lawang Khel Tehsil and District Lakki Marwat is hereby appointed as Operator Cum Chowkidar on water sup ply scheme Daulat Ml'r 
Lawang Khel and Tor Lawang Khel @8040/- per month plus usual allowances in BPS-03 (8040-325-17790) against Vacant Post in
PHE Sub Division Lakki Marwat on the following terms and conditions.

1. She will get the pay at the minimum of BPS-03 (8040-325-17790) including usual allowances as admisslljle under the rules. She . 

will also be entitle annual increment as per existing policy.

2. She Shall be governed by the Khyber Pakhtunkhwa civil servant act 1973 at all the laws applicable to 
made there under.

3. She Shall for all intents and purposes, be civil servant except for purpose of pension or gratuity, she Sha I be entitled to receive

such amount contributed by her towards General Provident Fund (6.P.F) along with the contributions m ade by Government to •

her account in the said fund, in prescribed manner.

the civil servants and rules.V

4 ,

i
",

4. Her employment in the PHE Department Is purely temporary and her services are liable to be terminatec 

at 14 days notice or on the payment of 14 days salary in the lieu of the notice! In case she wishes I
days notice will be necessary or in lieu thereof 14 days pay wili be forfeited.

5. She Shall initially, be on probation period for a period of two years extendable up to three years.

6. SheShall produce a Medical Certificate of fitness from Medical Superintendent, District Head Quarter

without assigning any 
3 resign at any time 14

reason
:•

• I

Hospital Lakki Marwat
before reporting herself for duty to the Sub Divisional Officer, PHE Sub Division Lakki Marwat as required under the rules.f; ■

iX 7. She has lo join duty at her own expenses.i-.n: 8. If she accepts the post of these conditions, she should report for duty to the Sub Divisional Officer,

Marwat within 14 days of the receipt of this offer and produce original certificates in connection vijlth her qualifications 
domicile and age. '' '

I HE Sub Division Lakki.■■

'

t:■I.!

/
' 1

Executive Er gineer 
PHE Divlslon-La.i id Marwat

■1.

Copy Forwarded to:

r ? 1. The Superintending Engineer PHE Circle Bannu.
2. The Dlstrift Accounts Officer Lakki Marwat.

3. The Manager Employment Exchange Lakki Marwat.

4. The Sub Divisional Officer PHE Sub Division Lakki Marwat.
f. . ■ .

5. Mst, Bibi Aasia W/O Aslam Khan Village tor Lawang Khel Tehsil and District Lakki Marwat.
f,'

[i.
t;;-

fv. \\
i-

i . Executive Engineer 
PHE DivisionI. Lakki Marwat

y

\r
1-1

■ \

1
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BEFORE THE PESHAWAR HIGH COURT. BANNII RFNrH.
W.PNn. /7m q

Akbar Khan son of Alam Dad resident.of Tor Lawang Khel Distt: 
Lakki Marwat ........................i.Petltioner

VERSUS
1. Govt, of KP through Secretary, Public Health Engineering 

Deptt: Peshawar,
2. Director, Public Health Engineering Deptt: Peshawar,

S.E, Public Health Engineering Deptt: Bannu,
4. XEN, Public Health Engineering Deptt: Lakki Marwat,

SDO, Public Health Engineering Deptt: Lakki Marwat,
6. Deputy Commissioner / Additional Assistant Commissioner 

/ Collector, Lakki Marwat,
Tehsildar, Lakki Marwat,

8, Sarwar Khan s/o Alam Dad r/o Tor Lawang Takhti Khel, 
Distt: Lakki Marwat,

9. ADJ-lII, Lakki Marwat,
CJ-II, Serai Naurang, Distt: Lakki Marwat

3.

5.

7.

10.
Respondents

WRIT PETITION UNDER ARTirLE 190 fllfaim OF THE 
CONSTITUTION OF ISLAMIC REPHBLiC OF PAKISTAN: 1973 FOR;
a. To set-aside the impugned judgment of the Revisional Court and the 

impugned order of the Trjal Court of C)-II, Lakki Marwat who 
dismissed the civil revision petition No.32 of 2018, date of institution 
29-06-2018 Decided 09-01-2019 titled "Akbar Khan Vs Govt, of KP 
etc" by ADJ-III, Lakki Marwat by upholding the impugned order of the 
Trial Court CJ-Il, Serai Naurang dated 11-09-2018, who decreed the 
suit No.22/1 of 2015 titled "Sarwar Khan Vs Govt, of KP & others" the 
petitioner challenged the validity of the aforesaid decree of the. Trial 
Court by filing application U/S 12{2) CPC bearing No.2/12(2], who 
dismissed-the same being devoid of merits and imposed a heavy 
•special costs of Rs.15,000/-- upon the petitioner, which is against the 
law, unlawful, un-constitutional and of no legal effect

b. On acceptance of the Instant constitutional petition, may please set 
aside the impugned order, judgment & decree of the learned Fora 
below and accepted the application U/S 12(2) of CPC bearing 
N6.2/12(2) and remand the case and direct the respondent No.10 (Cj- 
11, Serai Naurang Distt; Lakki Marwat) to decide the case of petitioner

merits after providing opportunity to the petitioner to procure his 
relevant evidence, with costs throughout.

c. The Honorable High Court may further be pleased to restrained the
respondents No.l to 8 with immediate effect, from doing anything 
which they are not permitted by Law to ^

d. Any other relief, consider appropriate, may also be granted.

Respectfully Sheweth:

Brief Facts
f , , ,,

That the petitioner filed an application U/S 12(2) CPC before the SCJ, bakitil.’ 
Marwat, who entrusted the-same to Cj-ll, Lakki Marwat/respondent-lO for 
disposal on merit, on the ground that the suit No.22/1 decided 
31.01.2017 in the Court of CJ-II, Lakki Marwat, the petitioner further 
contended that the same was decreed on the basis of fraud, concealment of

on

^ Tod •’’y

3

1. ’•■■''■nr

on
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facts and misrepresentation and the petitioner was not made as a necessary 
party to the suit^ which is illegal, ineffective upon the rights of petitioner 
and thus requested that upon the acceptance of 12(2) CPC petition, the 
petitioner be arrayed as a necessary party in the suit and then the learned 
Trial Court shall decide the case afresh on merits.' Certified copies of tie 
petition U/S 12(2) CPC, reply, impugned order dated 11-09-2018, judgment 
dated 19-01-2018, memo of sheet, revision petition, suit bearing No.22/1 
and decree-sheet with copy of plaint, written statement, issues, PWs, DV\ 
exhibits & other mi'scellaneous documents etc are enclosed as Annexure A 
to K respectively.
that after that the petitioner impugned the order dated 11-0.9-2018 n 
revision petition, which also met the same fate.
That now the petitioner having no alternative remedy except the insta it 
writ petition and wants to indulge this Honorable Court into the mattt 
inter alia, on the following grounds;

's.

2.

3.

r.

Grounds

A. That the impugned judgment, decree of the Revisional Court and tf|e 
impugned order of the Trial Court are illegal, against the Law and 
to transgression on his lawful authority and violation of the fundament,il 
rights of the petitioner, unconstitutional and of no legal effect.
That the respondents No.lO was legally bound to have had resorted to the 
legal preposition to provide opportunity to the petitioner to establish his 
right on the basis of Principle of Pro & contra evidence, but the responden - 
10 exercising his illegal powers, took aside this legal preposition and 
straight away dismissed the application in limine without providing an 
opportunity to the petitioner to prove his plea through cogent and reliable 
evidence, which is against his fundamental rights.
That the revenue record also transpires the ov^nership of petitioner over 
the suit land, 'but constantly and deliberately ignored this factujl 
proposition of the suit, which indicates transgression upon the illegcl 
power of both the learned Fora below.
That law favors disposal of legal propositions on merits. The impugned. 
judgment & decree of the Revisioinal Court and the impugned order of thu 
Trial Court are Per Incuhum. because for the Court was necessary to dilate 
upon the factual and legal points in the case.
That for doing substantial justice in the true'sense in a hardship case, 
technicalities of law & rule shall not operate'as an absolute bar in the way o' 
court; because, giving preference to the technicalities of law, would defea 
the substantial justice, '
That it was the duty of both the Fora below to unravel tangled skein^bf fact; 
involved in a case to identify material issues and consider all the necessarj 
and relevant aspects of the controversy adjudicated between the parties t 
examine root cause of dispute, so that truth is unveiled for administratiq 

• of justice. /
That acts of Court should not cause prejudice nor should the right add 
interests ofthe parties be effected’by them. / ,
That one who had alleged a fact must be'proved by Pro & contra evidence, 
and order in contravention of law could not be termed as proper judicial 
order, so the impugned judgment, decree and orders are totally against the 
fundamental rights, unconstitutional and unlawful, liable to be set aside and

amoun s

B.*•

C.

D;

E.

F.

i.

G.
;■

K. ■'!)

I
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4 requires the remanding of case to Che Trial Court for disposal on merits In 
the light of material available on file and to be benefited with opportunitins.

Vi It is, therefore, humbly prayed thafthe instant Writ Petition rr 
graciously be accepted, and may be pleased set aside-the impugned 
judgment, decree & order of both the learned Fora below and.remand the 
case with directions to the respondent No.lO [Cj-ll, Serai Naurang Dis 
Lakki Marwat) to decide the case of petitioner on merits after providing 
opportunity to the petitioner to procure his relevant evidence; with 
throughout. ' '

Petitioner y-p

ay •

I

tt;

C0‘ ts
i .

Dated: 24/01/2019 Akbar'Khan,: • :/'/
Through Counsel 

Asghar All Khan, Daim Khei, ASC,
‘j

' j*'

Interim Relief:

That Che Honorable High Court may be pleased to remand the base and din ct 

the respondent No.lO [Cj-ll, Serai Naurang Distt: Lakki MarwatJ to decide the 

case of petitioner on merits after providing opportunity to the petitioner to 

procure his relevant evidence, with costs throughout - '

ij;, Petitioner- 

. Akbar Khan,

' f

i :

! :
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JUDGMENT SHEET

TN THE PESHAWARJHGH_COURTi 
BANNU BENCH.

(Judicial Department)

W.PNn.l52-B of2019
:>

AkharKItan
Vs

Govt. ofKhyhp.r Pakhtunkhwa.
V

JUDGMENT
22.05.2019Dale of hearing_■ ;

Appellant-Petitioner

•r.;

,

Respondent V
/>/7

?

7’'7

MUHAMMAn NASfR MAHFOOZ, J.--^;rhe petitioner has
i'

implored this Court under Article 199 of the Constitution of!'
,*i

ii:

Islamic Republic of Pakistan, as follows:t

1.

V;
"It is, therefore, humbly prayed that the 

instant writ petition may graciously be 

accepted and may be pleased set aside the 

impugned judgment, decree tS order of 

both the learned fora below and remand 

the case with direction to the respondents 

No.I0(CJ-Jf, Serai Naurang, district lakki 

Marwat) to decide the case of petitioner on

‘

r:

iHy
■J..

pHi^e - I - of 8•M.AianVP.S* (SM) .Vr. jttMhr Nnsir

|.

ii
rH

!■

t'

oV
• 1

r' ,
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merits after providing opportunity to the 

petitioner to procure the relevant evidence 

with Costs. ”

This petition is in the nature of vrit of2.
.i

t

certiorari to call upon the official respondents as to why

they have appointed wife of respondent No.8 as

Chowkidar In Public Health Engineering Department,

vide appointment order 23.05.2017. The impugned order

.,
outcome ofpassed by learned Courts below arei*

application under section 12(2) CPC filed against the

order dated 31,01.2017 passed in civil Suit No,22/1 ofit

2015 filed by respondent No.8 to the effect that since he,1
r

had donated land for construction of tube well and water

tank to the official respondents/ department, but they are

not attesting any mutation in their name nor they are

.t

removing water tank from his property. It vvas also
u':

prayed in the suit that on the basis of this donation of

* land, respondents may be directed to appoint class-lV,

servant on his recommendation. Since it was admittedr
1,

that the tube well is constructed on the land owned by.

respondent/ plaintiff, so the suit was decreed on
•;L.

Page - 2 - of 8• W. A lani'P.S “ (S- H) Mr Ju succ !> mt n f Mn hfnni.i

f

i'
b
hi'

!•

I

■
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x: 31.01.2017, this suit continued without impleading

1.
present petitioner, who happened to be brother of

V plaintiff/ respondent No.8, hence the application under
'..

U section 12(2) CPC filed on 27,07.2017.
h-:1.

Respondents contested the said application,3.

I".

wherein they relied on earlier civil suit filed by son of the
i'i
1' ; -;
i' rejected onpetitioner on 29.05.2017, but plaint wasN

21.07.2017 for lack of jurisdiction and lack of cause of
(■

II

action. The said order was assailed in appeal, but appealI '

s 
;'

was dismissed on 19.12.2017, Petitioner also filed civil
i

J. ; 21.03.2016 for declaration of specificsuit on
1

performance on the identical ground ol suit No.22/!> but

his plaint was rejected on 12.11.2016 and the appeal

,r. there from also met the same fate on 19.12.2017,
7-b:

15K. 1 have heard arguments of learned counsel4.
i-
K for the parties and learned Addl; A.G for official-!
V, 1 •.1-

respondents and penjsed the record.

»
No factual controversy relating to donation5,

^1!
.ii ofland and appointment of wife of respondent No.8 Mst.
■it

/
■ x Asia Bibi on the basis of said donation is involved, as

k:
Page - 3 - of8*M.Azu/n//*.S* fS.Bj Mr Jtiiikc Muhauumtl A'at/r
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■;i this fact is admitted by both the parties as weli as their3-
t'-

counsel at the bar. The question that falls for

detennination in the instant petition is the legality or

;y'
otherwise of appointment of wife of respondent No.8 on

■3 .ofthe basis of donation of land for the purposei
construction of tube well. There is no record as to who is

rv. ging the tube well, because learned A.A.G has not 

strongly claimed that the department is managing affairs 

of running tube well, which implies that tube well is 

being managed by respondent No.8 having been

mana3.

3s.
■Jii

;•

r:
r-' constructed on his land.
r-:
h;

Petitioner and respondent No.8 are brothers6.
3'.

interse and the earlier litigation as well as presentI:
litigation bears tiue testimony of the fact that the 

appointment on the post of chowkidar for tube well is an 

apple of discord between, them. The ^ legality of

3,
3I-
1-

t>:
3;i:-' the basis of donation is no more aliveappointment oni
■,>r. it has been settled by the Hon'ble Supreme& issue, onceFi.
■r.
I Court of Pakistan in case titled, “Munawar Khan Vs.

Page - 4 - of 8(S.BI Mr. Juuki' f'Mir Mali/imi, -
•t.[3
}•:
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Muhammad nnd 7 Others (1993 SCMR 1287),Niaz

wherein it is held that:

"As regards the policy of making 

appointments against land grants, we find 

that this amounts to, in fact, sate of public
r-:;

office for property. Not only it is against 

the constitutional law applicable to public 

is not conductive to public

I.;
p

office, but 

interest. What could be done within the

framework of the law was to create a 

margin of preference for, those who make 

such grants, other conditions of eligibilityr'
and suitability and fitness being equal. We,

practice
y

thisoverruletherefore, 

prospectively.”
It is the settled principle that an agreement

.«i

7.
I J"

to transfer land in exchange for employment is void, 

illegal and the same is not enforceable in the eyes of law 

as the same is against the public policy and against the 

public interest-It is also established rule that the parties 

themselves against the public policy, if

,|-1

..1.'
:

I:'
•r.;'
I'

•cannot contract

the agreement is made against it. Reliance is placed on 

judgment reported i titled "Hameedullah and 9in case
■H

Vs headmistress, eovt. Girls School, Chowkar^u others.a•r¥
■it:

fl997SCMR 855). relevant part is quoted below.
■ii

y.K

Page-S-of 8'it •H.Aini’VP.S’ (S.Bj Mr JulUc! Mtil.emmtd t^osir Malifoou
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4-^. ® (7/1 record to“There is nothing in evidence 

show that the appellant was equally
h.

eligible, suitable and fit for the post as
rite Vcompared to respondent No.5. 

appointment is to be based on merits and if 

merits the donor or his nominee is at 

with other candidates, only then

■

1;^ >I . • KI

A on

par
preference can be given .to him. By the

observation referred hereinabove, the
' r

donor or his nominee is not vested with any\
right to claim the post. ”

The legality of,appointment

;•

the basis ofon8.

donation of land treating it to be sale of office is nowi

finally resolved and requires no more determination in
T . m

the instant case. The Rule framed under the Civil

for the appointment of C!ass-lV,Servants Act,

employees inevitably provides publication of post 

through advertisement in daily news paper. In this respect
t

■-

PromotionRule 10 (2) of Civil Servants (Appointment
I'

I-
and Transfer) Rules, 1989 is quoted below.

'
HaP

(2) Initial recruitment to posts which 

does not fall within the purview of the 

Commission shall be made on the 

recommendation of the Departmental —

Selection Committee, after vacancies have 

been advertised in newspapers”;

i

f.
!;
i;I
f

1
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of writ of certiorari, the HighJ.
K For issuance9.

duty bound to grant remedy i.e. in aid of justice 

and for the fulfillment of legal obligati 

any legal provision and the hands of this Court are not

the merits of judgment of

Court is

accruing fromion
ri

Vi-
c.

■y tied to delve deeper into 

subordinate Courts and in case it is found that the same 

has been based in contravention of the established norms

f;
•; /•
-i''

i

of justice and express provision of law, then this court• t
*' 1

to interfere byhas got vast powers of judicial review
■1

it. Nevertheless, thesetting aside orders impugned before 

subject matter is already finally resolved through the 

quoted judgment of Hon’ble Supreme Court of 

Pakistan, so it is past and closed transaction and no court

the same or thwart its

afore

V'
%

grant any remedy to surpasscan

i; whatsoever. Under Article 189 ofeffect in any manner

the constitution of Islamic Republic of Pakistan, the

always binding on the: : judgments of superior Courts 

subordinate Courts and no such relief could be granted.

are
V.-

N*

.•
Consequence to the above 1 have arrived on10.

the irresistible conclusion that the impugned judgment
5 ■
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and decree / orders are in complete oblivion as afore 

mentioned and could not be allowed to sustain in the

■:l?
r:.

/'■

Cc
'ISrJ'

facts and circumstances of the case. Hence, the instant■y

i-r writ petition is allowed and by setting aside impugned

■s order dated■t judgment and decree, the appointment 

23.05.2017 of wife of respondent No.8 Mst. Asia Bibi on
-i,

null & void and thethe post of chowkidar is declared as
■r

vacant and official respondents arepost shall remain
'■'f

% from thedirected to initiate appointment process

of the concerned village council bycandidates

advertising the same in widely circulated news paper and
k'

I thereafter issue appointment order in lair and transparent

-shall bet manner, without favouritism. The process

•a
completed w'ithin a period of one month without fail.f’;

K'

it
hi Announced.
ir 22.05,2019
r
f

i-i;(
V

(].

Si
i

■■1.

ft ■ V

4f/i
r;
j.
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OFFICE OF THE EXECUTIVE ENGINEER PUB LIC HEALTH ENGG:DIVIS10N LAKKI IviARWAT

v"
■I NO 1915

1 •
DATED Lakki the___ 28-05 /20I9

V-:

1
^■j
; \

OFFICE ORDER

hK As per Decision of Honourable High Court Bannu Bench ,Wnt Petition NO.l;;2-B/2019
lowkidar is 
ect.

announced on 22-05-2019, the services of Mst;Asia Bibi W/0 Aslam Khan Operator cum Cl 
terminated from service vide office order No.2702/E16 dated 23-05-2017,witli immediate efr;

EXECUTIVE ENGINEEF

Copy is forwarded to;

l.The District Accounts Officer Lakki Marwat.

2.The Sub Divisional Officer PHE/Division Lakki Marwat.
-■s;

3.The Head Clerk PHE Division Lakki Marwat.

■

4.Mst Asia Bibi W/O Aslam Khan Operator cum Chowkidar WSS: 

Daulat Mir Lawang Khel &Tor Lawang .r';v
.'•■s

k:';
'

■■j

EXECUTIVE ENGINEER

V ",

;-n
fv- . .

;

■I

c

ft
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office of TH6 eXECUTZVE EN Smpnt. 
PUDUC HEALTH ENGG: OWISXON 

LAKKZ MARWAt
i:

1
ij • • •

No._
Dated Lakki the ,^iL/®^2C19.

/>£
V •

i

'’'KceoBEEa

r";:;r;;i;rr Z‘""
^ hari Opisiotor ^mii Oiowkidar Is tenninated
'-f 16 dated '23-05-2017, with Imm“diate effect.

Writ Petition
services of Mst Asia Bibi w/o 

fnjm service vide omce ortler;

^ .

Copf ^ fona^iPcleJi to:

Marwk
.'■■ The Mr Id n.-Tk'4lF''M ■;fC>ivi5ion Ukfcl Marwiit.

l?auU:tMfr cUvktdsr W5S

executive EN SINEEff
♦ .

executive ENGINEER

•f

* »%

l^fU^ r) ‘Tj (TW. 1

■

■

I '
I' \



r,=
I rf' 2-1
I

IN THE SUPREME COURT OF PAKISTAN1;^
(Appellate Jurisdiction)■?

■t-

ft=5; PRESENT;
Mr. Justice Muhammad Ali Mazhar 
Mrs. Justice AyeshaA. Malik

CIVIL PETITION N0.2348 OF 2019 alostrr with <;MA 
No.8621 & 10260/20132 fAgain?;t the judgment dated 22.05.2019 . 
passed by the Peshawar High Court, Bannu Bench in WP No. 152-B of 
2019) •

1

2
r

2=
Sarwar Khan (deceased) through LRs and ...Petitioneif/ 
another (in both cases) :(s)Applican'

'ft.2
Versus

Government of KP through Secretary, Public ...Respondc 
Health Engineering Department Peshawar 
.and others (in both cases)

For the Petitioner/
Applicant(s)

.ft
nt(s)

fti

: Mr. Salahuddin Malik, ASC 
Junaid Khan, in person 
{inCm.10260/2022)

i
8
S
V' For the Respondent(s) : Mr. Zahid Yousaf Qureshi,

Additional Advocate General, KP 
Mr. Fazal Altmed, XEN 
Mr. Asghar Ali Khan, ASC

;■>

i
2;"

8-8
88

: 03.01.2023Date of Hearing

'i ORDER

MUHAMMAD ALI MA2HAR. J.- This Civil -Petition is directed 

against the judgment dated 22.05.2019 passed by the learned 

Peshawar High Court, Bannu Bench (“High Court”) ir W.P. 

N0.152-B of 2019.

7

t*

2^

‘:-v
(•

2. According to the sequence of events, Sarvi'ar Khan (Petitioner , 
No.l in the High Court) alleged that he donated a piece of land 

to the Ihiblic Health Engineering Department, Peshawar snd, in 

lieu thereof, he made a request to the department to appoint his

r.s
0

P r

nominee Ms. Asia Bibi as Chowkidar. Since his request vas not 
acceded to, hence he filed a Civil Suit which was decreed vide

Akbar

■ft:^'8

judgment and decree dated 31.01.2017. Being aggrieved,
Khan (respondent No.9), filed an application under Sect|ion 12

. AITE3TEP

82
P

m'ft'
/—"'t '• -- • 9 r 'C^'v r t A 5 r. o n! .1'

-•*
ft' e
ti,8
82:
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• V (2), CPC which was dismissed vide order dated 11.OS.2018, 
thereafter he filed a Revision Application before the l iarned 

Additional District Judge-Ill, Lakki Marwat which 

dismissed on 09.01.2019. In order to challenge both the 

he filed Writ Petition No. 152-B of 2019 in the High Court, 
meanwhile, Ms. Asia Bibi was appointed as Chowkic 

requested by Sarwar Khan. The memo of the Writ Pjetition 

depicts that Akbar Khan (respondent No.9), challenge d the 

appointment of Asia Bibi on the ground that there was no policy 

or justification to appoint Ms. Asia Bibi on the basis of do lation 

of land and, in addition thereto, he also asserted in ground (c) of 

the petition that the revenue record transpires the owner? hip of 

the petitioner over the suit land which was not considered by 

the lower fora.

* s alsowa
rders, 
In the

(:s.

■K ar as

'.k

v.>.
..--r

r 3. The learned High Court heard the parties and while relerring 

to the judgment rendered by this Court in the case reported as 

Munawar Khan Vs. Niaz Muhammad and 7 others fl993 iSCMR 

1287) held that the legality of appointment on the bssis of 

donation of land has been set at naught by this Court and 

finally allowed the Writ Petition and set aside the impugned 

judgment and decree passed by the lower fora and, as a 

consequence thereof, the appointment order dated 23.05.2017 

issued in favour of Ms. Asia Bibi for the post of Chowkidstr was 

declared as null and void with further directions to the 

department to initiate appointment process through 

advertisement in the vernacular newspapers.

•■7

r'

.'A--

I

.k' 4. To start with, our attention was brought to the appoin 

letter of Ms. Asia Bibi (available at page 110 of the paper
traent
book)

A:!
r:

which demonstrates that she was appointed in view of the 

minutes of the District Selection Committee meeting wh erein, 
besides her, seven other candidates v/ere also considere

7r •r.

t' A;
i.C. d and

her name was mentioned at Sr. No.2 on merit-cum-fitness basis
(10% quota). Whereas the learned High Court cancelled the

'i ’
r. •■■'\or4 L Ihi ’ lfiarr,-b-id

1
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appointment letter merely on the basis that there was no ? olicy,
n the 

n the
rules or regulations which may permit the appointment c 

basis of donation of land and reliance was also made o 

judgment of this Comt (supra), but failed to advert tD the 

minutes of meeting of the District Selection Committee wherein 

tlie appointment was not made in lieu of donation of land.

3.

5. One application (CMA No.l0260, of 2022) has also been 

moved for impleadraent as proper and necessary party by
Junaid PChan s/o Aslam Khan. According to this intervener, he 

has also been appointed on merits. The record also reflects that
\kbar

r

the petitioner Sarwar Khan (petitioner No;l) as well as 

Khan (respondent No.9) both have passed away and theii legal 
heirs Have been brought on the record of this case.

3-:3-

6. According to the petitioners, the appointment of Asi i Bibi 
was made on merits and not on the basis of donation ( f plot 
whereas the counsel for the legal heirs of Akbar Khan trgued 

that the learned High Court only focused on the question of 

appointment on the basis of donation of plot and failed to 

the other crucial issue raised in the memo of the Writ Petition 

with regard to the ownership of the alleged donated land. 
Whereas the intervener claims that, after the High Court order, 
he was appointed on merits in place of Asia Bibi which i :annot 

be disturbed.

’* .

3,

33' iecide
33

3-;
2:

■;

3
33

7. In order to provide an equal opportunity of hearing md to 

thrash out the bone of contention raised between the parties,
3
*■ V

the learned counsel appearing for the parties as well is the 

intervener agreed that the matter may be remanded to the 

learned High Court and we are also of the view that in the High 

Court the sole issue was not related to the right of appointment 
of nominee on the basis of donated land but some other issues

it is

I
.3

I..-' were also cropped up vice versa, therefore, we fee

AllliSTED
Z-Zi

Q-r-\o~S- 
upri/rV? C'-iLi'-r cr raki;!,!.-!
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i »

appropriate to remand the matter to the learned High Co 

decide it afresh.
urt to

if-
■

jf'?r

t 8. As a result of the above discussion, the Civil Petit 
converted into appeal and allowed and the impugned jud; jment 
of the learned High Court is set aside wdth the direct; 
decide the Us afresh preferably within a period of four months. 
The legal heirs of Sarwar Khan and Akbar Khan may f!

on IS

•S'l‘

i on to

fi;hI e the
proper application for impleading them in the High Court to pursue 

the Writ Petition and the intervener Junaid Khan may also 

application in the High Court if he wants to join the proceedings.

1^?
1:^1'

m' ive an
;;;

'iM CMA 8621/2022 has been presented for bringing the legal h;irs of 
Akbar Khan (Respondent No.9) on record, which is allowed a: id the
amended title is already on record.. C.M.A 10260/2022 i^ also ' 
disposed of in the above terms.1^;

1? Sd/.J
Sd/-J
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BEFORE THE PESHAWAR HiCH COURT. BANNU BE^CH: >//?- -/g. /Z019W.PNo.
:• ,

Akbar Khan son of Alam Dad resident .of Tor Lawang Khel Distt: ■; 
Lakki Marwat1:?

iX
Petitioner

V'
i'

jVERSUS ,/
1. Govt, of KP through Secretary, Public Health Engineering 

Deptt: Peshawar,
2. Director, Public Health Engineering Deptt: Peshawar,
3. S.E, Public Health Engineering Deptt: Bannu,
4. XEN, Public Health Engineering Deptt: Lakki Marwat,
5. SDO, Public Health Engineering Deptt: Lakki Marwat,
6. Deputy Commissioner / Additional Assistant Commissioner 

/ Collector, Lakki Marwat,
7. ' Tehsildar, Lakki Marwat,
8. Sarwar Khan s/o Alam Dad r/o Tor Lawang Takhti Khel, 

Distt; Lakki Marwat,
9. ADJ-llI, Lakki Marwat,
10. CJ-II, Serai Naurang, Distt: Lakki Marwat

m
Mi'."
Mi'c:

I'ii- ■:

aIS
I1X--I"
fcv

■'

Respondents

WRIT PETITION UNDER ARTICLE 199 fnfalfO OF THE
CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN. 1973 FOR:
a. To set aside the impugned judgment of the Revisional Court and the 

impugned order of the Trial Court of CJ-II, Lakki Marwat who 
dismissed the civil revision petition No.32 of 2018, date of institution 
29-06-2010 Decided 09-01-2019 titled "Akbar Khan Vs Govt, of KP 
etc" by AD|-ni, Lakki Marwat by upholding the impugned order of the 
Trial Court CJ-II, Serai Naurang dated 11-09-2018, who decreed the 
suit No.22/1 of 2015 titled "Sarwar Khan Vs Govt, of KP & others” the 
petitioner challenged the validity of the aforesaid decree of the Trial 
Court by filing application U/S 12{2) CPC bearing No.2/12(2}, who 
dismissed the same being devoid of merits and imposed a heavy 
•special costs of Rs.15,000/- upon the petitioner, which is against the 
law, unlawful, un-constitutional and of no legal effect.

b. On acceptance of the instant constitutional petition, may please set 
aside the. impugned order, judgment & decree of the learned Fora 
below and accepted the application U/S 12(2) of CPC bearing 
No.2/12(2) and remand the case and direct the respondent No.10 (Cj- 
II, Serai Naurang Distt: Lakki Marwat) to decide the case of petitioner 
on merits after providing opportunity to the petitioner to procure his 
relevant evidence, with costs throughout.

c. The Honorable High Court may further be pleased to restrained the
respondents No.l to 8 with immediate,effect, from doing anythi^ 
which they are not permitted by Law to ^

d. Any other relief, consider appropriate, may also be granted.

2:.:

■A'

Sa
|!K
i:S

;v.v.

‘ir-:.

V

} Today
Re.spectfullv Sheweth:

Brief Facts

That the petitioner filed an application U/S 12(2) CPC before the SC], bakkij:__;
Marwat, who entrusted the same to CJ-II, Lakki Marwat/respondent-10 for 
disposal on merit, on the ground that the suit No.22/1 decided on 
31.01,2017 in the Court of CJ-II, Lakki Marwat, the petitioner further 
contended that the same was decreed on the basis of fraud, concealment of

A

!.1
j. ■■■'r.'ir IP::.' y-

X--'
i’f;
I-3

,.^v, f 'T 5 T i'-xi
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facts and misrepresentation and the petitioner was not made as a necessary 
party to Che suit, which is illegal, ineffective upon the rights of petitioner 
and thus requested that upon the acceptance of 12(2) CPC petition, the 
petitioner be arrayed as a necessary party in the suit and then the learned 
Trial Court shall decide the case afresh on merits.' Certified copies of Che 
petition U/S 12(2) CPC, reply, impugned order dated 11-09-2G18, judgment 
dated 19-01-2018, memp of sheet, revision petition, suit bearing No.22/1 
and decree-sheet with copy of plaint, written statement, issues, PWs, DWs, 
exhibits & ocher miscellaneous documents etc are enclosed as Annexure-A 
to Krespectively.

2, . That after that the petitioner impugned the order dated 11-09-2018 in 
revision petition, which also met the same fate.
That now the petitioner having no alternative remedy except the instant 
writ petition and wants to indulge this Honorable Court into Che matter, 
inter alia, on the following grounds; ' , ' •

I'r'-b

m
1Ih.

3.

■hi:
t'/il

Grounds

i'i
is

That the impugned, judgment decree of the Revisional Court and the 
impugned order of Che Trial Court are illegal, against the Law and amounts 
to transgression on his lawful authority and violation of the fundamental 
rights of the petitioner, unconstitutional and of no legal effect.
That the respondents No.lO was legally bound to have had resorted to the 
legal preposition to provide opportunity to the petitioner to establish his 
right on the basis of Principle of Pro & contra evidence, but the respondent- 
10 exercising his illegal powers, took aside this legal preposition and 
straight away dismissed'the application in limine without providing an 
opportunity to the petitioner to prove his plea through cogent and reliable 
evidence, which is against his fundamental rights.
That the revenue record also transpires the ownership of petitioner over 
the suit land, but constantly and deliberately ignored this factual 
proposition of the suit, which indicates transgression upon the illegal 
■power of both the learned Fora below.
That law favors disposal of legal propositions on merits. The impugned 
judgment & decree of the Revisioinal Court and Che impugned'order of the 
Trial Court are Per Incurium, because for the Court was necessary to dilate 
upon Che factual and legal points in the case.
That for doing substantia) justice in the true sense in a hardship case, 
technicalities of law & rule shall not operate as an absolute bar in the way of 
court; because, giving prefe'rence Co the technicalities of law, would defeat 
the substantial justice.
That it was the duty of both the Fora below to unravel tangled skein of facts 
involved in a case to identify material issues and consider ail the necessary 
and relevant aspects of the controversy adjudicated between the parties 
examine root cause of dispute, so that.truth is unveiled for administratiqii 

■ pfjustice. • ‘ / I*
That acts of Court should not cause prejudice nor should the right a'nd ^ 
interests of Che partie.s be effected'by them. / ,
That one who had alleged a fact must be proved by Pro & contra evidence^, 
and order in contravention of law could not be termed as proper judicial 
order, so the impugned jiidgrnent, decree and orders are totally against the 
fundamental rights, unconstitutional and unlawful, liable to be set aside and

A.
-Ir, •

!

B.

li. c.
V.

r. D.

iti:

B.
' V'

F.

i:
i- !

G.

H.

> .

r
|1I- I
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■■ (jiv: requires Che remanding of case to the Trial Court for disposal on merits in 

the light of material available on file and to be benefited with opportunities.
i ■

■

r
I' ’ "!I
•i«- /.It is, therefore, humbly prayed that the instant Writ Petition may 

graciou% be accepted and may be pleased set aside the impugned 
judgment, decree & order of both the learned Fora below and. remand the 
case with directions to the respondent No.10 (C|-ll, Serai Nau'rang Distt;

■Lakki Marwat) to decide the case of petitioner on merits after providing . 
opportunity to the .petitioner to procure his relevant .evidence; with costs' 
throughout.

Akbar Khan,; ;
Through Counsel 

Asghar Ali Khan, Daim Khel, A5C

■ Ir'
I',

•i
1

Dated: 24/01/2019, /

Interim Relief:

That the Honorable High Court may be pleased to remand the tase and direct 
Che respondent No.lO (Cj-ll, Serai Naurang Distt: Lakki Marwat) to decide the 
case of petitioner on merits after providing opportunity to the petitioner to 
procure his relevant 'evidence, with costs throughout. •
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/ i:JUDGMENT SHEET 
IN THE PESHAWAR HIGH COURT,

BANNU BENCH.
I* *m ii

(Judicial Department)

W.PNo.I52-B/20i^

Akbar Khan

s- Provincial Government & ohters.

JUDGMENT
fl6.12.2023.Date of hearing

•I-
Mr. Asghar Ali Khan Daim Khel, 
Advocate.

For respondents;- Mr. Umer Qayum Khan, AAG for 
official respondents.

M/s Muhammad Tariq Qureshi and 
Aman Ullah Jan Khattak Advocates 
for respondents.

For petitioner:-
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FA7.AT. .SUBHAN. J.- Instant writ petition is filed by the

i- petitioner under Article 199 of the Constitution of Islamic 

Republic of Pakistan, 1973 (Constitution) and has prayed asifiv.;
•t

following

Ilf' To set aside the impugned judgment 

of the Revisinal court and the impugned 

order of the Trial court of CJ-II, Lakki 
Marwat, who dismissed the civil revision 

petition No.32 of 2018, date of institution 

29.6.2018 decided 09.01.2019 titled "Akbar
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Khan Vs Govt, of KP etc" by AD-III, Lakki 
Marwat by upholding the impugned order of 
the Trial Court CJ-!I, Serai Naurang dated 

11.09.2018, who decreed the suit No.22/1 of 

2015 tilted "Sarwar Khan Vs Govt, of KP & 

others" the petitioner challenged the validity 

of the aforesaid decree of the Trial Court by 

filing application U/S 12(2) CPC bearing 

No.2/12(2), who dismissed the same being 

devoid of merits and imposed a heavy special 
costs of Rs. 15,000/' upon the petitioner, 
which is against the law, unlawful, un

constitutional and of no legal effect, 
b. on acceptance of the instant 
constitutional petition, may please set aside 

the impugned order, judgment & Decree of 
the learned Fora below and accepted the - 
application U/S 12(2) of CPC' bearing 

No.2/12(2) and remand the case and direct 
the respondent No.lO (CJ-II, Serai Naurang 

District Lakki Marwat) to decide the case of 

petitioner on merits after providing 

opportunity to the petitioner to procure his 

relevant evidence, with costs throughout.
The Honourable High Court may 

further be pleased- to restrained tlie 

respondents No.l to 8 with immediate effect, 
from doing, anything which they are not 

permitted by law to do
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‘v d. Any other relief, consider appropriate, 

may also be granted.”

=■'

Iv.

):•:
i’.-
r
V' . Facts of the case, in brief are that Sardar Khan,2. •'!•

now deed and succeeded by his legal heirs, instituted a suit

& No.22/1 of the year 2015, for declaration and perpetual
•I injunction that he is owner of 1/234 shares in the landedi'i

property bearing Khata No.65 Min, Khasra No. 1296, Khata
V

No.73 Min Khasra No.i297 to the extent of 19/212 shares.

total 0.10 marlas of Mouza Tor Lawang Khel, District 

Lakki Marwat (suit property) and the Public Health 

Engineering has constructed a tube-well and water tank, but 

the defendants therein, has refused to transfer it in their

.

names and in case of their refusal, they have to remove the

entire structure of tube well and water tank and to restore

the suit property to him.

3. This suit was resisted by the respondents and 

after framing of issues, both the parties produced their 

evidence and the learned trial court through its judgment 

dated 31.01.20174 decreed the suit in favour of respondent. 

Here, it is to be mentioned that on 18.5.2016, the present 

petitioner Akbar Khan filed ah application for his 

impalement as necessary party to the suit, however, his

-w I- H S T i
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application was dismissed on 12.11.216 and appeal against /

the said order was dismissed on 16.11.2017 by the learned

Additional District Judge-II, Lakki Marwat, on the ground

of withdrawal. Record further reveals that in the

interregnum 2 suit titled "Haji Akbar ^an -Vs-

Govemment of Khyber Pakhtunkhwa and others"

(No.220/1 of 2016) "Haji Akbar Khan-Vs-Govemment of

Khyber Pakhtunkhwa and others" (222/1 of 2016) filed by 

the petitioner and suit titled "Raees Khan son of Akbar

Khan -Vs-Govemment of Khyber Pakhtunkhwa and others" 

(297/1) in respect of the same subject matter were rejected 

by courts of Senior Civil Judge/Civil Judge-Ill, Lakki 

Marwat and appeal against the rejection orders were also 

dismissed.

4. The matter did not ended here and Haji Akbar 

Khan filed an application under section 12(2) of the Code 

of Civiol Procure, 198, (Code) challenging the judgment 

and decree passed in suit No.22/I dated 27.7.2017, on the 

ground of fraud, collusion and misrepresentation,

. contending that the suit property, whereupon a tube well is 

installed is his ownership, however, the impugned judgment 

and decree was obtained without arraying him as a party to 

the suit.

- T
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5. • From the facts mentioned in preceding paras, it 

is clear that the petitioner Akbar Khan during his lifetime 

filed two. separate suits in respect of the same subject 

matter, whereas his son Races Khan through suit No.297/1 

of 2017 challenged the appointment of defendant No.5 Mst 

'■ Aasia, however, their suits were concurrently dismissed/ 

rejected by the trial as well as appellate courts, hence they 

were unable to substantiate their claims in respect of their 

title over the suit property, whereas respondent through his 

suit had established his ownership on the basis of legal 

evidence, hence petitioner was unable to prove that decree 

in suit No.22/1 of 2015 was obtained by playing fraud, 

collusion or misrepresentation.

So far as question of appointments of Mst. 

Aasia to the post of operator cum chowkidar on water 

supply scheme Daulat Mir Lawang Khel and Tor Lawang 

Khel is concerned, it is to be mentioned that she

a;
f*:
•->
h

(:

i
1

6.

was

appointed to the said post vide order No.2702/E-I6 dated 

23.5.2017, however, subsequently, vide order No;i50I/E- 

16 dated 20.02.2019, her brother Mr. Shahid Khan
• r

was

appointed to the said post. Record further shows that

through order No.I/E-16 dated 01.01.2020, his brother

Junaid Khan son of Aslam Khan was appointed on the said

.•r •
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,Ki' - post. All the three appointees are sons/dau^ter of Aslam 

Khan son of Sarwar Khan, and the said appointments were 

made on the recommendations of District Seiection 

Committee, hence the appointment of last appointee Junaid 

Khan has no concern with the decree passed in favoaur of 

Sarwar Khan, nor the petitioner could challenged the same 

or lay claim to the said post on the ground of being land

v;-

.
I's•lift
k-.Hi-

donor.

From the above discussed facts on record, it is7.
li'k

held that petitioner was unable to prove that the respondents 

predecessor had obtained the impugned decree due to fraud, 

collusion or mis-representation, hence this writ petition

•. ‘ “

'S;
being devoid of any merits, is dismissed.¥(■(

■■■■

Announced.I&■

06.12.2023.
Ihsan.*/-

(S.B)
Hon’bic Mr. Justice Fazal Suhhan.
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