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FORM OF ORDER SHEET

Court of
- Appeal No. _736/2024
S.No. Date of order “[ order or other proceedings ;'vith sigrlxature ofjudge .
proceedings '
1 2T 3
o 30/05/2024 The appeal of Mst. Bibi Asia resubmitted today‘
by Mr. Tariq Javed Qureshi Ad\_fot:alé. It is fixed for |
\ pl'clim_ilnary hearing before touring Single Benc‘h at Bannu
22.08.2024. Parcha Peshi given to the counsel for the
\ :

appellant .

By the order of Chairmgn




-

{&l“ |

The appeal of Mst. Bibi Asia received today i.e on 29.05.2024 is incomplete
on the following score which is returned to the counse! for the appellant for
completion and resubmission within 15 days.

11/Accordi'ng to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service
Tribunal rules 1974 respohdént no.1 & 2 are un-necessary/improper
parties, in light of the rules ibid and on the written direction of the
Worthy Chairman the above mentioned respondent number be

eleted/struck out from the list of respondent.

2-" Affidavit is not attested by the Qath Commissioner.

3—‘/Appeai has not been page marked according to the Index.

4- Vﬂppta! has not been flagged/marked with annexures marks.

s Annexures of the appeal are unattested. |

6 Adidress of the appellantis incomplete be compmtm according to rule-6
of Khyber Pakhtunkhwa Service Tribunal rules 1974.

7¢_Check list is not attached with the appeal.
Copy of appeal mentioned in para-3 of the memo of appeal is not
atracheo with the appeal be placed on it.

9. Three copies/sets of the appeal along with annexures i.e. complete in
2 respect Tor Tribunal and one for each respondent may also be
submitted with the appeal.

No.v_g 5 /inst;/2024/KPST,

[‘Jt,_}_ﬁ__ _0( /2024,

(-QN' SERVICE TRIBUNAL
~ VKHYBER PAKHTUNKHWA

. o PESHAWAR.
“Tarig Javed Qureshi Adv. -
suprems Lourt at Banng,
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BEFORE KHYBER PAKH' I'UN KHWA, SERVICE TRIABUNAIL

PESHAWAR

?36

s Service Appeal No.

Mst. Bibi Asia Operator cum Clmwkldar Public Health Engmcermg
Dmsmn Lakki Marwat.

Versus

"

Govt. of Khyber Pakhtun Khwa lhrough Secretary Public Health,
Enginecring Dept: and others

2024 e

) Respondents
INDEX -
S.NO. | PARTICULARS ANNEX [ P. NO.
l. | Memo of Appeal & Affidavit B } : 1(
2. | True Copies of Appointment order o A ' .7“
3. | Copy of writ petition No. 152-B/2019 & Judgment B&C Q '
4. Copy of termination order N - D r -'-1"
5. | Copies of Judgment of Supreme Court - E 2]}’17.".,
6. . | Copy of Judgment dated: 06-12-2023 1 - F 1~‘f_g3
7. | Copy of Application and representation G&H :é ) 2;,
8. | Special Power of Attorney & Wakalat nama _ ze-! I
Dated:Z 7-5-2024°
' Through Special Attorney:-
Junaid Khan s/o Aslam Khan
' Through Counsel:-
R ] Tariq Javed Qureshi

" Advocate Supreme Court.
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BEFORE KHYBER PAKHTUN KHWA, SERVICE TRIABUNAL,

PESHAWAR .

Service Appeal No.

-

12024

234

Mst. Bibi Aasia W/O Aslam Khan, o
R/O Toor Lawang:Khel, Tehsil Ghazni Khel, District Lakki Marwat.

A

Versus

1. Govt. of Khyber Pakhtun Khwa through Secretary Public
Engineering Department, KP Peshawar.

2. Director Public Health, Engineering Department,‘ Peshawar.,
" 3. S.E, Public Health, Engineering Department Bannu.

- 4. X.E.N Public Health Engineering Department Lakki Marwat,

SERVICE APPEAI UNDER.SECTION-4 OF THE CIVIL
SERVANT ACT, 1974,

PRAYER IN APPEAL:

ON __ACCEPTANCE OF THIS APPEAL, THE

/3(‘ s €
; C?_ I ‘)_‘"V?")’J"

pellant

Health,

Respandents

anbd P e ey :
Fiodto-qaY pPLICATION FOR REINSTATMENT OF APPELLANT

MAY PLEASE BY ACCEPTED AND RESULTANTLY THE
APPELLANT MAY_GRACIOUSLY BE REINSTATED IN
SERVICE WITH ALL BACK BENEFITS.

Bl s s Do supr

Respectfully Sheweth!
The appellant most humbly submits as under:-

1. That the present appellant was appointed upon recommendation

Of the

Departmental Selection Committee, vide order No. 2702/E-16 Dateli: 23-

05-2017 as “Operator cum chowkidar” (BPS-{B)” in the respondents

- department after passing ‘through interview and proper procedu:

re. In

_ compliance of above referred Appointment Order, the appellant aqsumcd

the charge. {Copy of Appointment order is attached as Annexure-A}.
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BEFORE KHYBER PAKHTUN KHWA, SERVICE TRIABUNAL,
PESHAWAR

Service Appeal No. ‘ 12024

Mst. Bibi Asia Operator cum Chowkidar, ,
Pubic Health Engineering Division, Lakki Marwat.
Appellant

Versus

1. S.E, Public Health, Engineering Department Bannu.

2. X.E.N Public Health Engineering Department Lakki Marwat.
" Respandents

SERVICE APPEAL UNDER SECTION-4 OF THE CIVIL
SERVANT ACT, 1974,

PRAYER IN APPEAL:

ON___ACCEPTANCE _OF THIS _APPEAL, THE
APPLICATION FOR REINSTATEMENT OF APPELLANT
MAY PLEASE BY ACCEPTED AND RESULTANTLY THE
APPELLANT MAY GRACIOUSLY BE REINSTATED IN
SERVICE WITH ALL BACK BENEFITS,

Respectfully Sheweth!

The appellant most humbly submits as under:-

1. That the present appellant was appointed upon recommendation |of the
Departmental Selection Commi-ttee,_ vide order No. 2702/E-16 Dated: 23-
05-2017 as “Operator cum chowkidar” (BPS-03)” in the respohdents
department after passing through interview and proper procedure. In
compliance of above referred Appointment Order, the appellant assumed

the charge. {Copy of Appointment order is attached as Annexure-Al,

L4
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2. That one of the appellant’s co-villager namely Akbar Khan filed petiti

. That the decision of Honourable High Coun was challenged in the A

application and departmental representatmn are attached as Annex-G &

. That the appellant being aggrieved and liaving no other efficacies remedy

GROUNDS:

That the act and omission of the respondents whereby they refuse to re-ins

the appellant are against law, facts, hence liable to be sét—

That as the August Supreme Court of Pakistan has declared that

was appomted on merit hence could not be terntinated in the case whelcm

o

3

on u/s

12(2) C.P.C against the judgment & decree passed in favour of Sarwar Khan

father in-law of appellant, which was dismissed by trial court as we

Il by

revisional court but in writ petition No. 152-B/2019 the Honourable High

Court passed judgment wherein the appointment of appellant was Falled

iflegal, whereupon the réspondents / department - issued appeflant’s

termination order vide order No. 1915!B09 dated: 28-05-2019. {Copy o

petltwn judgment and termination order are attached as Annex-B, C &

f writ

D}

ugust

Supreme Court of Pakistan, whereupon the August Supreme Coturt of

Pakistan set-aside the judgment of Hon’ble High Court with observatio

n that

the appellant is not appointed through Judgment & decree passed in favour

of Sarwar Khan rather appellant was appointed on merit. The A

Supreme Court remanded the writ petition for ﬁ

Judgment of Supreme Court is ‘Annexure-E)

parties dismissed the writ petition No.152-B/2019 vide judgment dated
12-2023. (Copy of Judgment is Annexure-F)

to respondent No.4 for re-instatement of appellant but the same was

entertained by the respondent No.4, whereupon the appellant prefert

departmental appeal in shape of representation to the respondent No.3 og

01-2024, which was not decided w1th111 the specified period. {Copid

except to file the instant appeal for the redressal of his grievances before

Hon’ble Tribunal on the following amongst other grounds.

aside.

thc appel]

1gust
esh disposal. (Copy

. That thereafter the Hon’ble High Court after hearing of arguments by the

: 06-

. That after dismissal of writ petition No.152-B/2019, preferred an applicfition

8 not

ed a

31-
s of

H;}

this

fate

ant |

gt S |
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landowner quota was challenged, hence the termination of appellant is

against the law, illegal, unlawful and void ab initio and liable to bé

down and appellant is liable to be re-instated with all back benefits."

turned

That after dismissal of writ petition No.152-B/2019 the respondents /

- department is under obligation to re-instate the appellant with all back

benefits because the appellant was-wrongly terminated and the said ledgment

whereupon the appellant was. terminated was set-aside by the| August

Supreme Court of Pakistan, hence the appellant is liable to be relinstated

with all back benefits.

That the termination of the appellant from her service without aflopting

proper criteria and codal requirements by the respondents was declared

illegal by the worthy Supreme Court of Pakistan and therefore | the re-

the agonies of appellant.

¥

instatement of appe]lént with all back benefits is just and proper to remove

That the appellant had been made victim of discrimination, demerits,

partiality and favoritism without any just and reasonable cause thereby

offending the fundamental rights of the - appellant as provided |by the.

constitution of 1973, hence the respondents refusal to re-instate the appellant

is liable to be set at naught.

That the appellant was neither party to the said 12(2) petition npr was

appointed in pursuance of judgment and decree passed in favour of [Serwar

Khan rather the appellant was appointed on merit and the judgmen-t af High

Court whereby the appointment of appellant was called illegal, was

set-at-

naught by the August Supreme Court of Pakistan, hence the appellant is

liable to be re-instated with all back benefits.

That the appellant was condemned unheard, her departmental appeal was not

properly adjudicated in the manner as provided by the law. Further no thance

of personal hearing was given to the present appellant in order to redr ess her

grievances which shows the malafide of the Respondents, hence

interference of this Hon’ble Tribunal.

needs

That refusal of respondents to re-instant the appellant with all back benkfits is

illegal, against the settle norms of justice and. is against the fundamental
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VERIFICATION:

s 4

1

(5

,rights of appellant provided by the Constitution of Islamic Republic Of

Pakistan.

I The appellant crave for leave of the Hon’ble Tribunal to raise agditional

grounds at the time of arguments.

. ITIS, THEREFORE, MOST RESPECTFULLY PRAYED‘THA']
- ACCEPTANCE OF THIS APPEAL: ° , :

i. The _appellant may i(indlv be reinstated in -sex

with all back benefits.

ii., Any other relief, thoush not specifically asked

for,

deems appropriate to the Hon’ble Tribunal may

be gré nted.

Dated: -5-2024 E | ~Appellant
' Bibi Aasia

Through Special Attorney:-

x _ -
Junaid Khan s/0 Aslam Khan

~ Tariq Javed Qureshi
Advocate Supreme Court.

Through Counsel:-

It is verified that all the contents of the instant appeal are true and correct and noth

been concealed intentionally from this Hon’ble Tribunal.

Deponent

Note: That no such like petition / Appeal on this subject matter ﬂé:‘arlier bee

before this Hon’ble Tribunal.

| ON

vice

also

ing has

m filed




_ Govt. of Khyber Pakhtun Khwa through Secretary Public Health,

-

- AN AL L DD AL el e

*

BEFORE KHYBER PAKHTUN KHWA, SERVICE TRIABU NAL,

PESHAWAR

/2024

Service Appeal No.

Mst. Bibi Asia

Versus

Engineering Dept: and others

AFFIDAVIT

Appellant

Respondents

I, Junaid Khan s/o Aslam Khan r/o Toor Lawang, Tehsil Ghaznj Khel,

District Lakki Marwat, (Special Attorney) do hereby solemnly affii
declare upon oath that the contents of the appeal are true and correc

'm and-

L to the

best of my knowledge & belief and nothing has been concealed or withheld

from this Honourable Tribunal.

-

Identified By: Deponent

47 . .
-~ 3 _a_@_k
. =

- 7
Tariq Javed Qureshi
Advocate, Supreme Court,

| A CNIC: ~
Lakki Marwat -

11201-4705875-5
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No. 20 E-16|.

Office Order

Dated: 9% /oS /2 17

-

On the recommendation of District Selection Committee, as per its minutes of the meeting held on 03-03- 2017 PHE

Division Lakkl Marwat for appolntment for class-IV, Mst. Bibi Aasia W/O Aslam Khan CNIC No 11201-767
Lawang Khel Tehsil and District Lakki Marwat is herehy appointed as Operator Cum Chowkidar on water sup

Lawang Khel and Tor Lawang Khei @8040/- per month plus usual allowances in BPS-03 (8040-325-17790)

PHE Sub Division Lakki Marwat on the fcllawnr'g terms and conditions.

1. She will get the pay at the mintmum of BPS-03 (8040-325- 17790] includlng usual allowances as admlssrh
will also be entitle annual |ncrement a3s per existing policy. _
~ 2. She Shall be governed by the Khyber Pakhtunkhwa civil servant act 1973 at al! thé laws applicable to the
- made there under, _ _
3. She Shall for alf intents and purposes, be ci\ril servant except for purpose of pension or gratuity, she Sha
such amount contributed by her towards General Provident Fund [G P.F} aiong with the contributions m!
her account in the said fund, in prescribed manner, .
4. Her employment in the PHE Department s purely temporary‘and her services are liable to be terminated
. reason at 14 days notice or on the payment of 14 days salary in the lieu of t.he notice. In case she wishes Y
days notice will be necessary or in lieu thereof 14 days pay wilt be forfeited. .
5. She Shallinitially, be on p._robatian period for a period of two years extendable up to three years.
6. SheShall produce a Medical Céniﬁcate of fitness from Medical Suhérinfendent District Head Quarter
before reportmg herself for duty to the Sub D:wsmnal Officer, PHE Sub Division Lakki Marwat as required
7. She has ‘EOJOII‘I duty at her own cXpenses. .

If she accepts the post of these condltions, she should report for duty to the Sub lesiuna! Officer

3

Mar:.néat withln 14 days of the recerpt of this offer and produce origmal certlflcates in connectlon w

F'J;'

domlc:le and age

/|

/
Executjve E
PHE Division’Lal

Cnp'y F_cr'warded to:

i

1450-8 R/O anage Tor
R ||
ply scheme_e Daulat Mir

against Vacant Post in

le under the rules. She

S

civil servants and rules

| be entitled to receive

ade by Government to

without asslgnmg any

o resign at any time 14

Hospital Lakki Marwat

nder the rules.

IHE Sub Dlwslon Lakkl.

Ith her quallfrcations
]

gmeer
I(| Marwat

Lakki Marwat

1 The Superintending Englneer PHE Circ!e Bannu. )
2. The Dfstntt ‘Accounts Ufflcer Lakkl' Marwat.
3. The Manager Employment Exc"nange Lakk| Marwat.
4 The Sub lesmnal Offcer PHE Sub Dlwsmn Lakki Marwat. .
S Mst Bibi Aasia W!O Aslam Khan thlage tor Lawang Khel Tehsil and Dlstrlct Lakkl Marwat
. _ ,
piierteel ay [y <1y
_ ‘jb WZ{ ~ . Executive Engineer
PHE Division
u.\‘ - -

. Office of The Executive E gmeer ' /

Public Health Engineering Division Lakki
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O BEFORE THE PESHAWAR HIGH COURT, BANNU BENCH.
it I W.PNo.___/S2 -/ /2019 |
i Akbar Khan son of Alam Dad resident of Tor Lawang Khel Distt:
Lakkl Marwat , correrm s Petitioner -
VERSUS

1.  Govt. of KP through Secretary, Public Health Engmeermg

Deptt: Peshawar,

- 2. -Director, Public Health Engmeermg Deptt: Peshawar,
3. S, Public Health Engineering Deptt: Bannu,
4.  XEN, Public Health Engineering Deptt: Lakki Marwat,
5.  SDO, Public Health Engineering Deptt: Lakki Marwat,
6. Deputy Commissioner /- -Additional Assistant Comm:ssmner
/ Collector, Lakki Marwat,
7. Tehsildar, Lakki Marwat, '
8. Sarwar Khan s/o Alam Dad r/o Tor Lawang Takhti Khel

Distt: Lakki Marwat,
9. ADJ-IH, Lakki Marwat,
10. CJ-I1, Serai Naurang, Distt: Lakki Maljwat
: ' ' ... Respondents

WRIT PETITION UNDER ARTICLE 199  {I)(a)(l)__OF THE

- CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN, 1973 FOR: _

a. To set-aside the impugned judgment of the Revisional Court-and the
tmpugned order of the Trial Court of CJ-1I, Lakki Marwat who
dismissed the civil revision petition No.32 of 2018, date of institution’
29-06-2018 Decided 09-01-2019 titled "Akbar Khan Vs Govt. of KP

© etc” by ADJ-1II, Lakki Marwat by upholding the impugned order of the
Trial Court CJ-11, Serai Naurang dated 11-09-2018, who decreed the
suit N0.22/1 of 2015 titled “Sarwar Khan Vs Govt. of KP & others” the
petitioner chailenged the validity of the aforesaid decree of the Trial
Court by filing application U/S 12(2) CPC bearing No.2/12(2), who
dismissed-the same being devoid of merits and imposed a heavy
special costs ‘of Rs.15,000/-. upon the petitioner, which is against the

" law, unlawful, un-constitutional and of no legal effect.

b. On acceptance of the instant constitutional petition, may please set
aside the impugned order, judgment & decree of the learned Fora
below and accepted the application U/S 12(2) of CPC bearing
N0.2/12(2) and remand the case and direct the respondent No.10 (Cj-
1], Serai Naurang Distt: Lakki Marwat) to decide the case of petitioner
on merits after providing opportunity to the petitioner to procure his
relevant evidence, with costs throughout. )

c. The Honorable High Court may further be pleased to restrained the
respondents No.1 to 8 with immediate effect, from dolng anythmg
which they are not permitted by Law to dodeneertics :

d. Any other relief, consnder appropriate, may also be granted

Respectfully Sheweth:

'BrlefFac!.:s . - : . f

tft-

1. ~ That the petltmner ﬁled an application U/S 12(2) CPC before the SCJ, Lakkz
Marwat, who entrusted the same to Cj-11, Lakki Marwat/respondent-10 for
disposal on merit, on the ground that the suit No. 22/1 decided on
3i.[}1.2017' in the Court of CJ-tI, Lakki Marwat, the petitioner further
contended that the same was decreed on the basis of fraud, conceaiment of




e

Grounds

A.

* party to the suit, which is illegal, ineffective upon the rights of petitiorfer

. rights of the petitioner, unconstitutional and of no legal effect.
That the respolndei'lts No.10 was legally bound to have had resorted to the
legal preposition to provide opportunity to the petitioner to establish his

_evidence, which is against his fundamental rights.

" involved in a case to identify material issues and consider all the necessary

"examine root cause of dispute, s that truth is unveiled for administratio
- . of justice. '

: - —2~ (9
facts and misrepresentation and the petitionef was not made as a necessary

and thus requested that upon the acceptance of 12(2) CPC petition, the

petitioner be arrayed as a necessary party in the suit and then the learnpd

Trial Court shall decide the case afresh on merits. Certified copies of the
petition U/S 12(2) CPC, reply, impugned order dated 11-09-2018, judgment
dated 19-01-2018, memo of sheet, revision petitiopn, suit bearing No.22/1
and decree-sheet with copy of plaint, written statement, issues, PWs, DWS,
exhibits & other miscellaneous documents etc are enclosed as Annexure A
to K respectively.

That after that the petitioner impugned the order dated 11-09-2018 jn -

revision petition, which also met the same fate.
That now the petitioner having no alternative remedy except the instapt
writ petition and wants to indulge this Honorable Court into the matter,
inter alia, on the followmg grounds; '

That the impugned judgment, decree of the Revisional Court and the
impugned order of the Trial Court are illegal, against the Law and amounts
to transgression on his lawful authority and violation of the fundamenth

right on the basis of Principle of Pro & contra evidence, but the respondent-
10 exercising his illegal powers, took aside this legal preposition and
straight away dismissed the apphcatlon in limine without providing a
opportunity to the petitioner to prove his plea through cogent and rehablF

That the revenue record also transpires the ownership of petitioner over
the suit land, ‘but constantly and deliberately ignored this factud]
proposition of the suit, which mdlcates I:ransgress:on upon the illegdl
‘power of both the learned Fora below.

‘That law favors disposal of legal propositions on merits. The impugned.

judgment & decree of the Revisioinal Court and the impugned order of the
Trial Court are Per Incurium, because for the Court was necessary to dilate
upon the factual and legal points in the case.
That for doing substantial justice in the true sense in a hardship case
technicalities of law & rule shall not operate as an absolute bar in the way o
court, because, giving preference to the techmcal:t:es of law would defeat
the substantial justice.
That it was the duty of both the Fora below to unravet tangled skein of facts

- "%

and relevant aspects of the controversy a_diudicated between the parties tﬁ

That acts of Court should not cause prejudice nor should the nght and

interests of the parties be effected by them. )

That one who had alleged a fact must be proved by Pro & contra evidenééﬁ‘_ -

and order in contravention of law could not be termed as proper judicial
order, so the impugned judgment, decree and orders are totally against the

fundamental rights, unconstitutional and unlawful, Hable to be set aside and| -




- 9

{_ - requires the remanding of case to the Trial Court for disposal on merlts in.. .
% - the light of material available on ﬁle and to be benefited with opportunitigs.

It is, therefore, humbly prayed that the instant Writ Petition may -

* graciously be accepted and may be pleased set aside- the impugnled
judgment, decree & order of both the learned Fora below and.remand the
case with directions to the respondent No.10 (CJ-1i, Serai Naurang Distt:
Lakki Marwat) to decide the case of petitioner on merits after providing

opportunity to the pet:tloner to procure his re}evant ewcLence with costs
throughout. : : IS

Dated: 24/01/2019 L  Akbar Khan, e
' ' ' " Through Cotinsel
AsgharAll Khan, Daim l(hef ASC

" Interim Relief:

That the Hohorabie High Court may be pleased to remand the ase and direct
the respondent No.10 (Cf- fl, Serai Naurang Distt: Lakki Marwat} to decide the
case of petitioner on merits aﬂer providing opportunity to the petitioner ito
' procure his relevant evidence, with costs throughout o _
B : - S : Pet:tloneru
. Akbar Khan |
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JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT,
' BANNU BENCH.

(Judicial Department)

W.P No.152-B of 2019

Akbar Khan
Vs
Govt. of Khivber Pakhtunkhwa.

JUDGMENT

Date of hearing.__«__- 22.05.2019

Appellant-Petitioﬁer

/QZ;MMW.L; e £

Respondent

| i o
WMM#@M@-

MUHAMMAD NASIR MAHFOOZ, - T'he petitioner has

implored this Court under Article 199 of the Constitution of
Istamic Republic of Pakistar, as {ollows:

“It is, thercfore, hunbly prayed that the

instant writ petition nmyA graciously be

accepted and may be p!err_sed_sef aside the

impugned judgment, decree & order of

ﬂ’ﬁ/ both the learned fora below and remand
f ' the case with direction fo the resﬁondenﬁ
NoJfJ(C.f—H, Sarﬂ;:' Naurang, district Lakki

Marwat) fo decide the case of petitioner on

“M.AznvP.S*  (S.0) Se dustice Muhamned Nosie Mudtfons. Page - l-of 8
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2. " This petition is in the nature of vrit of

.9

merits after providing opportunity to the
petitioner to procure the relevant evidence

with Costs.”

-

certiorari to c-z_ill upon the official re,:spondents as to why
they have appointed wife of respondent No.8 as
C}'tow.rkidar In éuinc Health Engineering .Depanment,
vide appoint..mcnt order 23.05.2017. The im;:)ugned ord;:r_
passed by learned Courts below arc outcome of

application under section 12(2) CPC filed against the

-

order dated 31.01.2017 passed in civil Suit No.22/1 of

2015 ﬁ.le(.i by respondent No.8 to the effect that sint;;e he
had donated ]and for construction of tube well and water
tank o the ofﬁciall -rcspondgntsf df_:partment, bLlll‘the}./ are
not attestinlg any mutation in their name nor they are
removing water t‘ank from his property. It was also
prayed in the suit that on the basis of this donation of
land, respondents ﬁla)./ be directed to appoint class—lv,
servant on his recommendation. Since it was admitted
that the tube well is constructed on the land owned by

respondent/ plaintil"l', so the suil was decreed on

v

“M.AteavP.85¢ (8B} Mr. Jusiice Muhamard Nosic Moifors. Page -2-0f8

Z4
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31.01.2017, this suil continued without impleading
present petitioner, who happened to be brother of
plaintiff/ respondent No.8, hence the application under

section 12(2) CPC filed on 27.07.2017.

3. Respondents contested the said application,

wherein they relied on earlier civil suit filed by son of the

petitioner on 29.05.201?,. but plaint was rejected on

121.07.2017 for lack of jurisdiction and lack of cause of

action. The said order was.assai[cd in appeal, but appeal
was dismissed on 19.12.2017. Petitioner also filed civil

suit on 21.03.2016 for declaration of .specific

performance on the identical ground of suit No.22/1, but

his plaint was rejected on 12.11.201_6 and the appeal

there from also met the same fate on 15.12.201?.

4, I have heard arguments of learned counscl

for the parties and learned Adc'il: AG for official-
respond.ents and perused the record.

5. No factual controversy relating lo donation

‘ of land and appointment of wife of respondent No.8 Mst.

Asia Bibi on the basis of said donation is involved, as

“M.Am/P.S*  [5.8) Mr. hntice Muhanvnuad Nasir Mahfier. Page - 3 - of 8

% '//
; Z-7

o




“counse!l at the bar. The question that falls for

T W EATA .

. Sy

this fact is admitted by both the parties as weli as their

determination in the instant petition is the legality or

otherwise of appointment of wife of respondent No.8 on
the basis of domation of land for the purpose .of

construction of tube well. There is no record as to who 18

managing the tube well, because learned A.A.G has not

strongly claimed that the department isl. managing affairs
of running tube well, \yhi;:h implies that tube well is
being -manag.ed by respc;ndem ‘No.3 having been
constructed on his land. ' _ -

6. Petitioner and respondent No.8 are brothers -

»

interse and the earlier litigation as well as present
litigation bears true testimony of the fact that the

appointment on the post of chowkidar for tube well is an

apple of discord between. them. The , legality of
appointment on the basis of donation js no more alive

issue, once it has been settled by the Hon'ble Su.prcme

4

Court of Pakistan in case titled,q“Muuawar Khan V5.

A Azm/P.S*  (S.5) Mr. Justice Michinenad Nasir Monfuer - Page - 4-0of8
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Niaz Muhammad and 7 others (1993 SCMR 1287),

wherein it is held that:

“As regards .t!:e policy of muaking
appointments against land grants, we find
that this amounts to, in fact, sale of public
office for pra,;)erry. Not only it is against
the constitutional law applicable to public
offfée, but is mot conductive fo public '
interest. What could be done within the

framework of the law was fo creafe &

margin of preference for those wio make -

such grants, other conditions of eligibility
and suitability and fitness being equal. We,
therefore, overrile fhis practice

prospectively.”

7 Tt is the settled principle that an agreement

.

to transfer land in exchange for employment is void,
illegal and the same is not enforceable in the eyes of law.

as the same is against the public palicy and against the.

public interest. Tt is also established rule that the parties

-cannot contract themselves against the public policy, if

" the agreemeﬁt- is made against it. Reliance is placed on

judgment repo'rled 0 case titted “Hameedullah and 9

" others Vs headmistress, govt. Girls Schoof, Chowkara,

(1997 SCMR 855), relevant part is quoted below.

.

M APS* (5.8} Mr. Justice Mutammad Nosir Mutifooz B Page-5-of §
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4There is nothing in evidence on record 1o

. _ o -6-

show that the appeliant was equally
eligible, suitable and fit for the post as
No.5. The

appointment is to be based on merits and if

. : compared 1o respondent
on nierits the donor or his nominee is at
par with other candidates, only then
preference can be given 1o him. By the
observation referred hereinabove, the
donor or his nominee is nor\vestcd ‘with any
right to claim the post.”

8. The legality of appointment on the basis of

donation of land treating it to be sale of office is now

finally resoived and rcquires no more determination in -
1 .

the instant case. The Rule framed _under the Civil

Servants Act, for the appointment of Class-1V,

- 2
»

- »

employees inevitably provides ~ publication of post.

through advertisement in daily news paper. In this respect
Rule 10 {2) of Civil Servants (Appointment, Promotion

and Transfer) Rules, 1989 is quoted below.

(2) Initial recruitment 10 posts which
does not fall within the purview of the
Commission shall be made on the’ |
recommendation of the Deparlmennlrl .
Sefection 'Cammi!!ge, after vacancies have

been advertised in newspapers’';

Page - 6 -of 8

ML A/PS (S.01) Mr. Justice Michanunadt Nusir Malifoor.
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9. For issuance of writ of t;ertiorari, the High
Court is duty bound to grant remedy i.e. in aid of justice
and for the fulfillment of legal obligation accruing from
any legal provision'and the hands of this Court are not
tied to delve deeper into the 'merits. of judgment of.
_su}aordinate Courts and in case it is found that the same
has .been ’Based ip contravention of the established norms
of ju_sti.ce and express provision of law, then this court
‘has got vast powers o.f jlgdi-cial reviclzw to i.nterfere by
setting aside orders impugned before it. Neve‘rtheless, the
subject matter isvalready finally resolved through the

\

afore quoted judgment of Hon’ble Supreme Court of

Pakistan, so it is past and closed transaction and no court.
can grant any remedy to Surpass the same or thwart its
‘effect in any manner v\;ha.tsoever. Under Article 189 of
the ﬁonstitution of Islamic Republic o.f Pahéﬁan, the
judgments of sup;arior Courts are always binl_din'g on th_e
s'libordin.atc Courts and no such relief cou_;Id be granted.

10. Consequence to the above | have arrived on

the irresistible conclusion that the impuéned judgment

M AzanvP.S*  (SB) Mr. Justice Muhommad Nasir Muhtfaos. Page -7-0of 8
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and decree / orders are in complete oblivion as afore

¢

mentioned and could not be allowed to sustain in the
;oo , facts and circumsta-nces of the case‘- Hence, t};e instant
writ petition is allowed and by setting aside impugned
judgment ‘and decree, the appointment order dated
23.05.2017 of wife of respondent No.§ Mst. Asia Bibi on
the post of chowklida.r is declared as ;mil & void and Fh'e
post sha.'d temain vacant and official respondents are
directed to initiate appointiment process from the
candidates of the “concerned village council by
advertising the san*-Le'i_n widely ciréulated news pafJer and
thereafter issue appoil:ltmem order in fair and transparent
manner, wi.thout. favouritism. Thé éroceés -shall be
completed within a period of one mo‘ﬁth. \.&'ithoul fail.

Announced.
22.05.2019

i

M. AP §*
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O_FFICE OF THE EXECUTIVE ENGINEER PUB LIC HE{\LTH ENGG:DIVISION LAKKI MARWAT

NO 1915 Y

DATED Lakkithe . 28-05 /2019

OFFICE_ORDER

As per Decision of Honourable High Court Baunu Bench ,Writ Petition NO.152-B/2019
announced on 22-05-2019, the services of Mst:Asia Bibi W/O Aslam Khan Operator cum Chowkidar is
tennmated from service vide office order No.2702/E16 dated 23 DS 2017,with immediate effect.’

- . EXECUTIVE ENGINEER

_Copy is forwarded to:

1.The District Accounts Officer Lakki Marwat . .
2.The Sub Divisional Officer PHE/Division Lakki Marwat .
3.The Head Clerk PHE Division Lakki Marwat . r_ | N
4.Mst Asia Bibi W/O Aslam Khan Operator cum Chowkidar WSS:

Daulat Mir Lawang Khel &Tor Lawang .

EXECUTIVE ENGINEER;

prested T”"W % ”/‘/(
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Aslam Khan QOpge

-
N Do

U2/E-16 dated

_ AS-.pbx‘ 'Deci'sion of Honourable High
B/2019. aniouirced on 32-05-
:‘é’to':r €unt Chowkidor s terminated from service v
?3705-20?7_', with Imm~=diate effect,

(2> @

FICE OF THE EXECUTIVE EN INERR
O’Punuc HEALTH ENGG: _uxvxlglon
| LAKKY MARWAT
No. L9/ IR °g.
pated Lakki the_iﬂj;.":’{jzo 19,

Court Bénriu ‘B'ench. Writ Petltion
' 2019, the services g Mst: Asia BIDI wyo

de office order

L | EXECUTIVE ENgincen
Copy is foruarded to.. e
i The € o
< Tng Syt Officer PHE S/Division Lakii Marwat.
e The Mo Cirrk $4 L L
I MST Al ani Wy Aslam Khan Operator cum Chowkidar wss
Dau'_-e:!: Mir Lowang '

L
A

/icCounts Officer Lakkl Marwat. - - |
iinisiana _

E Division Lakk Marwat.

Kha! & Tor L:vwang.. '

b2

EXECUTIVE ENGINEER
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IN THE SUPREME COURT OF PAKISTAN
{Appellate Jurisdiction)

PRESENT: L
‘Mr. Justice Muhammad Ali Mazhar
Mrs. Justice Ayesha A. Malik

CIVIL _PETITION NO.2348 QF 2019 'a!.ost,":: with CMA
‘No.8621 & 10260/20:22 [Against the judgment dated 22.05.2019 .

passejd by the Peshawar High Court, Bannu Bench in WP No.152tB of
2019 - | — - o

Sarwar Khan. (deceased) through LRs and ...Petitidnez./
another (in both cases) " Applicant(s)

Versus

' Government of KP thrqugh Secretary, Public ..-Respondc nt(sj
Health Engineering Department Peshawar C 1
- .and others (in both cases)

For the Petitioner/ ¢ Mr. Salahuddin Malik, ASC
Applicant(s) Junaid Khan, in person
: fin CMA.10260,/2022}

For the Respondent(s) : Mr. Zahid Yousaf Qureshi,
. Additional Advscate General, Kl
Mr, Fazal Aimed, XEN
Mr. Asghar Ali Khan, ASC

W

Date of Hearing : 03.01.2023
ORDER

. MUHAMMAD ALI MAZHAR, J.- This Civil Petition is directed
against the judgment dated 22.05.2019 passed by the learned _-
Peshawar High Court, Bannu Bench {“High Court”} in W.P.

No.152-B of 2019. ‘

2. According to the sequence of events, Sarwar Khan (Petjtioner -
No.1 in the High Court) alleged that he donated a piece ¢f land

~ to the Public Health Engineering Department, Peshawar and, in
lieu thereof, he made a request to the dcpa:tmeht to appoint his
_ nominee Ms. Asia Bibi as Chowkidar. Since his.reques-t was not
acceded to, hence he filed a Civil Suit which was decregd vide
judgment and decree dated 31.01.2017. Being aggrieved, | Akbar

Khan (respondent No.‘é), filed an application uhder Section 12 o

1 ety i I’-
- “IP
i L
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CP.2348 of 2019, etc.

{2), CPC which was dismissed vide order dated 11.09

2018,

thereafter he filed a Revision Application before the learned
Additional District Judge-III, Lakki Marwat which wak also
1

dismissed on 09.01.2019. In order to challenge both the ¢rders,

he filed Writ Petition'No.152-B of 2019 in the High Court,

In the

meanwhile, Ms. Asia Bibi was appointed as Chowkidar as

requested by Sarwar Khan. The memo of the Writ Petition

depicts that Akbar Khan (respondent No.9), challengd

appointment of Asia Bibi on the ground that there was no

d the
policy

or justification to appoint Ms. Asia Bibi on the basis of dopation

of land and, in addition thereto, he also asserted in ground (c) of

the petition that the revenue record transpires the owners

hip of

the petitioner over the suit land which was not considered by

the lower fora.

3. The learned High Court heard the parties and while ref

to the judgment rendered by this Court in the case repor|

erring

ted as

Munawar Khan Vs. Niaz Muhammad and 7 others (1993 SCMR

1287) held that the legality of appointment on the ba

donation of land has been set at naught by this Cour

sis of

t and

finally allowed the Writ Petition and set aside the impugned

as a

judgment and decree passed by the lower fora and,

consequence thereof, the appointment order dated 23.01.:!017

issued in favour of Ms. Asia Bibi for the post of Chowkid
declared as null and void with further directions t
department to initiate appointment process th

advertisement in the vernacular newspapers.

4. To start with, our attention was brought to the appoin
letter of Ms. Asia Bibi {available at page 110 of the paper

minutes of the District Selection Committee meeting wherein,

besides her, seven other candidates were also considere

her name was mentioned at Sr. No.2 on merit-cum-fitness

{10% quota). Whereas the learned High Court cancellq

% =2<vna P e T
STTERTED

© o lziamaltaad —

was
o the
rou;gh

book}

“which demonstrates that she was appointed in view of the

d and
basis
d the

tment
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CP.2348 of 2019, e1c, : : - N

appointment letter mefely on the basis that there was no golicy, -
rules or regulations which may permit the appointment gn the:
basis of donation of land and reliance was also made on the

judgment of this Court (supra), but failed to advert tb the

" minutes of meeting of the District Selection Committee wherein

the appointment was not made i liew of donation of land.
5. One application (CMA No.10260.°0f 2022) has also| been
moved for impleadment as pi‘oper and necessary party by
Junaid Khan's/ o Aslam Khan. According to this intervengr, he
has also been appointed on merits. The record also reflects that
the petitioner Sarwar Khan (petitioner Na:1) as well as Akbar
Khan (respondent No.9) both have passed away and their legal

heirs have been brought on the record of this case.

6. According to the ‘petitioners, the appointment of Asig Bibi

was made on merits and not on the basis of donation ¢f plot
whereas the counsel for the legal heirs of Akbar Khan argued
that the learned. High Court only focused on the question of
appointment on the basis of donation of plot and failed to fecide
the other crucial issue raised in the memo of the Writ Pgtition
with regard to the ownership of the alleged donated|land.
Whereas the intervener claims that, after the High Court|order,
he was appointed. on merits in place of Asia Bibi which ¢cannot
be disturbed. ‘ |

7. In order to provide an equal opportunity of hearing and to
thrash out the bone of contention raised between the parties, '
the learned counsel appearihg for the parties as well bs the
intervener agreed that the matter may be remanded fto the
learned High Court and we ere also ol the view that in the High
Court the sole issue was not related to the right of appointment
of nominee on the basis of donated land but some other|issues

were also cropped up vice versa, therefore, we feel it is

f-??}:gx :.ji;:w ??T:E‘ Qh}: ﬁ 1—_\

S e

Cravieve g :
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supremis Capet of Mabygtian
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CP.2348 of 2019, etc.

appro.priate to remand the matter to the learned High Court to
decide it afresh,

8. As a result of the above discussion, ‘the Civil Petitlon is

“converted into appeal and allowed and the impugned judgment

of the learned High Court is set aside with the direction to
decide the lis afresh preferably within a period of four mlnths._
The legal heirs of Sarwar Khan af{d Akbar Khan may file the
proper application for impleading them in the High Court to pursue
the Writ Petition and the intervener Junaid Khan may also move an
application in the High Court if he wants to join the proceedings.
CMA 8621/2022 has been presented for bringing the legal heirs of
Akbar Khan (Respondent No.9) on record, which is allowed and the
amended title is already on record., C. M. A 10260/2022 is also

disposed of in the above terms.

24
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1. _ That the petitioner ﬁIed an application U/S 12(2) CPC before the 5C|, L'ikk:;._

fAnher

R

BEFORE THE PESHAWAR HIGH COU ]E!ANNUBE'NCI-{r

Akbar Khan son of Alam Dad resident of Tor Lawang Khel Distt:
Lakki Marwat [ Ciovaresaistanin Petltloner -

N

. VERSUS ‘ .

a4

e

. . 1. Govt of KP through Secretary, Public Health Engmeermg
Deptt: Peshawar,
Director, Public Health Engmeermg Deptt: Peshawar,
S.E, Public Health Engineering Deptt: Bannu, - .
XEN, Public Health Engineering Deptt: Lakki Marwat, '
" $DO, Public Health Engineering Deptt: Lakki Marwat,
Deputy Commissioner / Additional Assistant Commissioner
/ Collector, Lakki Marwat, '
" Tehsildar, Lakki Marwat, :
Sarwar Khan s/o"Alam Dad r/o Tor Lawang Takhti l(he]
Distt: Lakki Marwat,
9. ADJ-II, Lakki Marwat
10. CJ-II, Serai Naurang, Distt: Lakki Marwat
- ' ' R Respondents

DN

s

WRIT _PETITION___UNDER __ARTICLE 199 ([I)(al}fl) OF _THE

a. To set aside the impugned judgment of the Revisional Court-and the

- CONSTITUTION OF ISLAMIC REPUBLIC OF PAKISTAN, 1973 FOR: o /% .
}

impugned order of the Trial Court of CJ-Il. Lakki Marwat who
dismissed the civil revision petition No.32 of 2018, date of institution
29-06-2018 Decided 09-01-2019 titled “Akbar Khan Vs Govt. of KP
- etc” by ADJ-III, Lakki Marwat by uphalding the impugned order of the
Trial Court CJ-1i, Serai Naurang dated 11-09-2018, who decreed the
suit No.22/1 of 2015 titled “Sarwar Khan Vs Govt. of KP & others” the
petitioner challenged the validity of the aforesaid decree of the Trial
Court by filing apptication U/S 12{2) CPC bearing No.2/12(2}, who
dismissed-the same being devoid of merits and imposed a heavy
-special costs of Rs.15,000/- upan the petitioner, which is against the
"law, unlawful, un-constitutional and of no legal effect.

b. On acceptance of the instant constitutional petition, may please set
aside the impugned order, judgment & decree of the learned Fora
below and accepted the application U/S 12(2) of CPC bearing
Nb.2/12(2) and remand the case and direct the respondent No.10 {CJ-
If, Serai Naurang Distt: Lakki Marwat) to decide the case of petitioner
on merits after providing opportunity to the petitioner to procure his
relevant evidence, with costs throughout.

¢. The Honorable High Court may further be pleased to restrained the
respondents No.1 to 8 with immediate effect, frcm dmng anythmg
which they are not permitted by Law to dodexeewlion

d. Any other rellef con5|der appropriate, may also be granted

Re';pectfullx Sheweth‘.
‘Brief Facts

Marwat, who entrusted the-same to CJ-II, Lakki Marwat/respondent-10 for .
disposal on merit, on the ground that the suit No.2Z/1 decided on
31.01.2017 in the Court of CJ-I, Lakki Marwat, the petitioner further
contended that the same was decreed on the basis of fraud, concealment of

o, s pp b 'E’i i e
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- ) facts and misrepresentation and the petitioner was not made as a necessary .
) \ " party to the suit, which is iBegal, ineffective upon the rights ‘of petitioner ! _
' and thus requested that upon the acceptance of 12(2) CPC petition, the "
petitioner be arrayed as a necessary party in the suit and then the learned \\
Trial Court shall decide the case afresh on merits. Certified copies of the
petition U/S 12(2) CPC, reply, impugned order dated 11-09-2018, judgment
dated 19-01-2018, memo of sheet, revision petition, suit Bearing No-.22/1
and decree-sheet with EOpy of plaint, written statement, issues, PWs, DWs,
exhibits & other miscellaneous documents etc are enclosed as Annexure-A
to K respectively. ' :
2. . That after that the petitioner impugned the order dated 11-09-2018 in
revision petition, which alse met the same fate.
3. That now the petitioner having no alternative remedy except the instant
~ writ petition and wants to indulge this Honorable Court into the matter,
e - inter alia, on the following grounds; e

Grounds

A. That the impugned. judgment, decree of the Revisional Court and the
imp_ugned order of the Trial Court are illegal, against the Law and amounts
to transgression on his lawful authority and violation of the fundamental

~ rights of the petitioner, unconstitutional and of no legal effect.

B. That the respondents No.10 was legally bound ta have had resorted to the M

" legal prepositibn to provide opportunity to the petitioner to establish his
right on the basis of Principle of Pro & contra evidence, but the respondent-
10 exercising his illegal powers, took aside this legal preposition and -
straight awdy dismissed’ the app-licatiun in limine without providing an
_ opportunity to the petitioner to prove his plea through cogent and reliable
_evidence, which is against his fundamental rights.

C.’ That the revenue record also transpires the ownership of petitioner over
the suit Jand, 'but constantly and deliberately ignored this factual
proposition of the suit, which lndlcates transgressmn upon the illegal
‘powér of both the learned Fora below, .

D. - That law favors disposal of legal propositions on merits. The impugned.
judgment & decree of the Revisioinal Court and the impugned order of the
Trial- Court are Per Incurium, because for the Court was necessary to dilate
upon the factual and legal points in the case.

E. That for doing substantial justice in the true’ sense in a hardshlp case,
technicalities of law & rule shall not operate as an absolute bar in the way of
court; because, giving preference to the techmcalltles of Iaw would defeat
the substantial justice. .

F. That it was the duty of both the Fora below to unravel tangled skein of facts

* involved in a case to identify material issues and consider ail the necessary
and relevant aspects of the contreversy adjudicated between the parties t
‘examine root cause of d|3pute, s that.truth is unvelied for admlmstratlun

. of justice. . -
G. That acts of Court should nut cause prejudice, nor should the right and i
interests of the parties be effected by them. . - .
H. That one who had alleged a fact must be proved by Pro & contra evidence..

and order in contravention of law could not be termed as proper judicial
order, so the impugned judgment, decree and orders are totally against the
fundamental rights, unconstitutional and unlawful, liable to be set aside and -
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- v it is, therefore, humbly prayed that the instant Writ Petition may
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_ requires the remanding of case to the Trial Court for disposal on merits in . | .
- ‘r the light of material available on file and to be benefited with opportunities.

" graciously .be accepted and may be pleased set aside the impugned
judgment, decree & order of both the learned Fora below and.remand the
" case with directions to the respondent No.10 (CJ-11, Serai Naurang Distt:
" -Lakki Marwat) to decide the case of petitioner on merits after providihg .
eppartunity to the petlttoner I:o pmcure his relevant evid nce with costs
throughout. S " ’%ﬁg"
. Petifion® :
Dated: 24/01/2019 S  Akbar I{han,. P -
. _ Through Counsel
Asghar Ali Khan, Daim Khel, ASC . .,

.

Intenm Rgllef
That, the Honorabi’e Hr_gh Court may be pleased to remand the tase and a’:recr
the respondent No.10 (C,"-H Serai Naurang Distt: Lakki Marwat} to decide the
case of petitioner on merits after pmwdmg opportumty to the petitioner to
procure his refevant ewdence with costs throughout - -

Pet:tloner

T L : ' Akbarl(h—m

Additional Réuistiar

ATTESTEN

oot mwesr Jiph Comms,
Boxny Reznoh




. JUDGMENT SHEET . :*
IN THE PESHAWAR HIGH COURT

(udicial Departrﬁent)
W.P No.152-B/2019.

 Akbar Khan
Pravincial Government & ohiers.

JUDGMENT

Date of hearing _ 06.12.2023.

For petitioner;-  Mr. Asghar Ali Khan Daim Khel,
: .- Advocate.
For respondents:- Mr. Umer Qayum Khan, AAG for
official respondents. :

M/s Muhammad Tariq-Qureshi and
o Aman Ullah Jan Khattak Advocates
for respondents.

Q T TTILLLEE

petitioner under Article 199 of the Constitution of Islamic
Republic of Pakistan, 1973 (Constitution) and has prayed as

following :-

113

a. To set aside the impugned judgment
of the Revisinal court and the impugred
order of the Trial court of CJ-II, Lakki
Marwat who dismissed the civil rewswn
petltlon No.32 of 2018, date of institution
29.6.2018 decided 09.01.2019 titled "Akbar

o

b S

- BANNU BENCH. e

FAZAL SUBHAN, J.- Instant writ petition is filed by the




Khan Vs Govt, of KP etc” by AD-ILI, Lakki
Marwat by upholding the impugned order of
the Trial Court CJ-II, Serai Naurang dated
11.09.2018, who decreed the suit No.22/1 of
2015 ﬁlted “"Sarwar Khan Vs Govt. of KP &
others” the petitibné; éhallenged the validity
of the aforesaid decree of the Trial Court by
filing application U/S 12(2) CPC bearing
No.2/12(2), who dismissed the same being
devoid of merits and imposed a heavy special
costs of Rs.15,000/- upon the petitioner,
which is against the law, unfawful, un-
constitutional and of no legal effect.

b. on acceptance of the instant’
constitutional petition, inay pleése set aside
the impugned order, judgmeni & Decree of
the llearned. Fora below and accepted the -
application U/S 12(2) of CPC’ bearing
No.2/12(2) and remand the case and direct
the respondent No'.l(] (CI-1I, Serai Naufang
District Lakki Marwat) to decide the case of
petitioner on merits after p;oviding
opportunity to the pétitioner to ‘procure his
relevant evidence, with costs throughout.

c. The Honourable -ngh Court may
further be pleased: to restrained the
respondents No.1 to 8 with immediate effect,
from doing anything which they are not

pémiﬁed bylawtodo C o
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oG I - X -d.  Any other relief; consider appropriate, —
£ - - ‘may also be granted.”
2. - . Facts of the case, in brief are that Sardar Khan,
' now de'ed and succeeded by his legal heirs, instituted a suit
No.22/1 of the year 2015, for declaration and penpetual
1njunct10n that he i is owner of 1/234 shares in the landed-
by .o .
I ,
i S . property bearing Khata No. 65 Min, Khasra No. 1296 Khata_
- No.73 Min Khasra N0.129_7 to the extent of 19/212 shares, .
; Co  : e :_' - total 0.10 marlas of Meuza_Tor Lawang Khel, District
7 . R Lakki Marwat (suit property) and the Public’ Health -

Engmeermg has constructed a tube-well and water tank but -

the defendants thérein, has nefused to transfer.xt in thetr' -

names and in cese of thelr refusal they have to remove the :

entire structure of tube well and water tank and to _restore

the suit property to him. | |

- .3 This suit was resisted by the respondents -and
after framing of issues, both the parties produced. their
evidence and the learned trial court thron'gh its judgment.-"

dated 31.01,.20174 decreed the suit in favour of res;iOndent.

I-Iere it is to be mentioned that on 18.5.2016, the present
petmoner Akbar Khan ﬁled an appllcatlon for his.

impalement as necessary party to the suit, however, his

xftt%?%@
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application was dismissed on i2.11.216 and appeal against

the said order was disi’niésed on 16.11.2017 by the learned
Additional District Judge.-II, Lakki Marwat, on the ground
of withdrawal. . Record furthér re\}éals that in the
interregmum 2 suit titled “Haji Akbar Khan -Vs-

Government of Khyber Pakhtunkhwa and _ others”

{(No0.220/1 of 2016) "Haji Akbar Khan-Vs-Government of

. Khyber Pakhtunkhwa and others" (222/1 of 2016) filed by

the petitioner and suit titled "Raees Khan son of Akbar

_ Khan -Vs-Government of Khyber Pakhtunkhwa and others"

(297/1) in respect of the same subject matter were rejected-

by courts of Senior Civil Judge/Civil Judge-IlI, Lakki

Marwat and appeal against the rejection orders were étls_o
dismissed. } |

4. The matter.dit‘l not ended here and Haji Akbar
Khan filed an appli.catidn under se*ct_i.on 12(2) of the Code

of Civiol Procure, 198, (Code) challenging the judgment

“and decree passed in suit No.22/1 dated 27.7.2017, on the

ground of fraud, collusion and misrepresentation,

. contending that the suit property, whereupon a tube well is

installed is his ownership, however, the impugned judgment

and decree was obtained without arraying him as a party to

the suit.




5. _ - From the facts mentioned in preceding paras, it

s cleér that the petitionér_Akbar. Khan during his lifetime

filed two ,séparg_te suits in respect of the same subject
matter, wliéreas his son Raees Khan through suit No.297/1

of 2017 challenged the épppintment of defendant No.5 Mst

" Aasia, however, their suits were concurrently dismissed/

‘rejected -by the trial as well as appellate courts, hence they

were unable to substantiate their claims in respect of their

~ title over the suit property, whereas respondent through his

suit had established his ownership on the basis of legal

~_evidence, hence pe'titidne'r was unable to prove that decree

in suit No.22/1 of 2015 was obtained by playing freud,
collusion or misrepreéentation. | |

6. - So far as question of appointments of Mst.
Aasia to the post of operator cum chowkidar on water
supply séheme Da_l.J.lat Mir Lawang Khel ’and Tor Lawang
Khel  is concerned, it_isa to be mentiongd that she was
appointed to the said post‘ vide order -i\Io.2702fE-lé dated
23.5.2017, howevei-, subsequently} vide or_der No.1501/E-
16 dated 20.02.2019, her brogher Mr, Shah'_ic._l- Khan was’

appoi_ﬁ_t_ed to the said post. Record - further shows that

through order No./E-16 dated: 01.01.2020, his brother

Junaid Khan son of Aslam Khan was appointed on the said .

)




post. All the three Sppointees are sons/daughter of Aslam

Khan son of Sarwar Khan, and the said appointments were

made on the recommendations of District Selection

Committee, hence the appointment of last appointee Junaid

Khan has no concem with the decree passed in favoaur of

Sarwar Khan, nor the petitioner could challenged the same

or lay claim to the said post on the ground of being land

donor. ~

y 7.

From the above discussed facts on record, it is

held that petitioner was unable to prove that the respondents -

.\

predecessor had obtained the impugned decree due to fraud,

collusion or mis-representation, hence this writ petition

being devoid of any merits, is dismissed.

: 1 : : Announced. -
06.12.2023.

Thsan.*/-

(8.B

)
Hon’ble Mr, Justice Fazal Subhan.
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