Court of_ _

. FORM OF ORDER SHEET

3
Appeal No. _ 741/2024
S.No. Date of order Order or other proceedings with signature of judge
proceedings S
1 2 3
1- 30/05/2024

The appeal of Mr. Rehmatiillah re-filed today ‘by
registércd post through Mr. Zain Ul Abidin Afridi Advocate.
It is fixed for prelimi_nary'_heafing before touring Single Bench
at D.1.Khan 19.08.2024. Counsel for appellant has 'b‘éen

informed telephoxjw'ically :

t
By the order of Chairman
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TO, THE REGISTRAR
SERVICE TRIBUNAL = |
KHYBER PAKHTUNKHWA ' |
PESHAWAR. . * .

~ Zain Ul Ab/dm Afridi
Advocate dupreme Court.

.Respected Sir,

The instant appeal has now became -muture',' and the ;

following deficiencies have also been removed.

|

1. That the deficiency No.1 is now removed and the
address of the appeliant is completed according to rule-.
6 ef the Khyber Pakhtunkhwa Service Tribunal Rules
1974, R

- 2. That regarding deficiency Ne 2,itis the case of the |
appellant that respondent No 1 removed the appellant i |
from service without issuing any notlce charge Sheet

or Enqwry, Thus not available.

Resubmitted

REGISTRAR .
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWAR. S

Zain%bidin Afridi

Advocate Supreme Court
Dera Ismall Khan
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This is an appeal filed by Mr. Rehmat Uliah todéy on 26.04.2024 against the

order dated 30.10.2019 against which he made/preferred departmental appeal/
representation on dated 20.02.2024 the period of ninety days is not yet lapsed as
per section 4 of the Khyber Pékhtunkhwa Service Tribunal Act 3974, which is
premature as laid down in an authority rgp,orted as 2005-SCMR-85(;. |

As sﬁc'h_ the instant appeal is returned in original to the appellant/Counsel.
The appellant would be at liberty to resubmit fresh appeal after maturity of cause

of action and also removing the following deficiencies.

[

1- Address of the appellant is incomplete be compieted according to rule-6
of the Khyber Pakhtunkhwa Service Tribunal rules 1974, |

2- Copies of charge sheet, statement of allegations, show cause notice,
enquiry report and replies thereto are not attached with the appeal be
;:iiéced on it. ' - ¢
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"REGISTRAR
SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

Oy %}/Lr (?/LL

B . PESHAWAR.
Zainul Abidin Afridi Adv.
fhgn Court DA Khan.,
-~
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PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR,
| Service Appeal No. ?{/// /2024
-Re.hr.na'tuliah _ |

Service ::Apbeal _

)
| Discriptionof Documents | Anmexure | . Page(s)
1 | Opening sheet e£c ' | --
:' - Petition with Grounds of |
| Qg Appeal & Affidavit o | 4
| Copy of the CNIC | B
3 &Appoiﬁtment orderis |  A&B [~ 120
annexed |
Copy of the Order Daﬁed | |
4. |11.01.2017 & Judgment &b 3-35
| Dated 23.11.2023 |
| Copy ofaP[E-'m.Li;DEO(F)
! D.[.Khan & : f 4 ?)6

~ -
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| Copy of order ok =

E o
DEO(F) 3t
Copy of Depm'hwl-qﬂ)w?
Director E&S Education F&G. | 204l

Peshawar 8 Receipt

Wakalat Nama

Dated: 2,5-0-#2024

’

| Your Humbly Petitioner
2022

Rehmatuliah

Through Counsel

Zain-

-Abideen . .

Advocate Supreme Court
4

Dera Ismail Khan.




. ow &

B e —————— o s A 4. L LEL < L LI NTIL I XA A1l T HAZTYT . < ‘22BN,

TRIBUNAL, PESHAWAR.
Service Appeal No. ?Lf/ /2024,

Rehmat Ullah Son of Bara khan Caste :St;leman Khei R/O Village
Garah Muhammad Akbar,District ,D.I.Khan.::i
Appellant

VERSUS

1. District Education Officer (Female) Dera Ismail Khan. _
. . R ___'_"‘“‘---—._4_,__,

2. Director, Elementary and Secondary Education Department, Khy‘der

Pakhtunkhwa, Peshawar.

|

\\V\ . _ . (RESPONDENTS) !

SERVICE APPEAL UNDER SECTION 4 OF THE KPK

SERVICE TRIBUNAL ACT, 1974, AGAINST THE

IMPUGNED ORDER/LETTER 'ENDST;I' NO. 21716-21

DATED 30/10/2019, ISSUED BY THE DISTRICT

: EDUCATIQN OFFICER (F}) D.I.KHAI\T I.LE. RESPONDENT

NO.1l, WHEREIN APPELLANT WAS AWARDED MAJOR

PENALTY OF “REMOVAL FROM SERVICE” BY

RESPONDENT NO.1 FOR ABSENT FROM DUTY.
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- Resp'ectfully Sheweth, LS | '

Appellant humbly submits as under;‘—
! 4 . ' Lo
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BRIEF FACTS:

1. Thaf, in accordance with the regulations of the

Government of NWFP presently KPK, as

. | i b

i

- : | S
outlined in Finance Department Letter No. B-

1-22/94-99/FD Vol: 11 Dated 20/07/1999,

-

| | L
and in conformity with Director Education

NWFP Peshawar No. 2644:2710/B641-AB— .
Fixed Dated 11/09/1999, the appellant was
appointed as a Clags—IV (Chowkidar) by the -

Executive District Officer :(écho,ols & Literacy)

n Dera Ismail Khan.




This appqintmelﬁt 1S delineateci in Endorsefnent No.
20114-17, gated-l /10/2007. (bopy o.flthe- CNIC &
Appointment order is ja-.nne;?:eg as A & B)

That appellant was postecll at _GGPS GARA
MUHAMMAD AKBAR?& DIKHAN Tehsil and District

and conditions mentioned in the ibid appointment

'Dera Ismail Khan afterbomplﬁng with all the terms____

_ | .t | .
order Dated 01-10-2007,Thereafter, appellant joined -

duty as assigned by the superiors.

That fhe appellant alWéjs striven hard to dischérge
and fulfil his duties and tasks Eassiwgned to him with
due dilige'ncé and dedicatiori}. Moreover, Serv;ice
record of the appelllénlt 1S otI;erWiS'e .unblemished,
clean and devoid of any adverse .marking, Since,

Nothing of the sort had ever been conveyed to the

" appellant in this respect.

. *That a  spurious & False "FIR No. 99/2016,

Dated 06/06/2016 U/Ss 302/324/34 of the

Pakistan Penal Code, 1860, was lodged against the-

appellant at the Kulachi Police:ES.tatiOn in Dera

Ismail Khan. Resultantly, for the
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apprehension of being arreste_d,-bj the Police,

0 v

@}5‘” Uik hide from the Police for some time ‘and

in this '-regard,--é@ 2 ‘gfr .also - informed “the

Bespohdent.f"' Later oln, Learned. Session Court
D.1.Khan vide Order Dated 11.01.2017. declared -
theé ._\.‘Appel_l_-a_nt : aé ._abs_conde-l‘_"'- but Later on-
Appellant was dctained—/ arre_s.ted by the Local
Police on - Dated | 105.11.2020 and  was
incarcerated_. in D.I.Khan . Jail. ; Subéequently,
after ‘having fuil fledge Trial Af.)pella.nt‘ was
acquitted by the-_Additi_onal Session_s. Judge-I1I,
Dera " Ismail' Khan Vide .Judgme‘nt :Da'teri

23.11:2023(Copy of the Order Dated 11.01.2017. &

Judgment Dated 23.11.2013 are _annexed " as

Annexure. C & D).

That, after acquittal, Appellant approached the
otfice of Respondent NQ.ﬂi-OI"l 01.12.2023 "tb join
his ‘Duty, Wherein, Appellant came to know
.ab.out_: the fact that. vide 1et.tér No. 2291-95 Dated
.03.03.2018_',District Education Officer initiated
the | Dis_ciplinary_ Proceeding  against £he
appéllant, yet_without renderi’ng any ir}fdrmation
or notice to the appella_ﬁt & Later on, oﬁ

30.10.2019, District Education Officer (F) Dera

T T B ERn R L ' g PSSR TS iy 28
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vide Endorsement No. 21716-21 on the basis of
being absent from sei'_vice._ bU-til-:ﬂ“}_? appdia;i?ﬁaé
in custgdy/Jail at said time and _.Appe_llént 'had
no -k_nowledgg__ of his ...removal fyom __s_erv_ige._a_s.‘;_ n‘ol
: no_ti(;et/ _Chg;‘ge Sheet/ I\{elﬁo_val .O;‘der | is
comﬁﬁnﬁcaﬁed /sent to him. . - -'

6. That, \(Nithout.:'any .Ié_d'o,"‘ 'Appéllaht'- moved ‘an
appli'cation- to DEO (F) D.I.Khan vide' (Diary No
6933/ 27-12-2023) - “explaining - therein ° the’
é;easons of being absent il‘l_"orri-":""_tl'lé' 'séx_'{fic'e“ &
inability ' to - join the Duty "but unfortunately

application of the opplicaal; has neither been

X\)v © taken up nor any decision has been given by

DEO (F) D.I.Khan in spite of lapse of more than

‘a month. (Copy of application isl annexed as
Annexure E}. |

7. That thereafter, Appe_llanf preferred .'
Departmental Appeal to the Director Elementary

and Se.condary School, Peshawar but it wasn’t
':enter_tain.ed yet, despite being filed through
_registe_re.d post vide receipt No 84-0.(00py oi'/
Departmental Ap.peal & receipt is annexed us

Annexure F&G).

o e N | . .
Ismail Khan, removed the appeliant from service. .
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- Hence,
‘remedy but to invoke ‘the Appellate Jurisdiction
of this Honorable Court, inter-alia on - the

following Grounds.

GROUNDS:

1. That the impugned order Dated of the respondent

No. 1 is dlscrlmlnatory, arbltrary 1n nature legally
and factually incorrect, ultra—v1res, void, Void ab-
initio, against the rights of appellant and militates

agamst the principal of natural _]ustlce Hence, liable

| to be set aS1de and nulhﬁed

2.That tpe Iappellant is inno.ce_nt' and has beerl
subjected to the penalty, mos;c harsh .in nature fer no
fault orr.his part. Responderlt No‘.{tf"-_faﬂed to regulate -
the departmental inquiry in accordance with rhe_law
& procedure prescribed for the purpose and as.such

erred at the very outset of the preeeedings thus

causing grave miscarriage of justice as well as

preJudlce to the appellant in making: defense.

3. That the éppellant was not served any Sﬁow Cause

3

Notice nor any proper inquiry is conducted in this

passing impugn Order and he had no .knowledge of

s M e iR e
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the said Notification; as 'it"is not served on the"

Appellant.

4. That all the proceedings of departrhentél action
were apparently conducted ex-parte, yet without

observing due process.

5.That it is a matter of record that the appellan{ has

~ been vexed in clear defiance of the law and pfincipl'e_s'

laid by the Superiors cotirts as well as the Tribunal

as  could be _"gathe.red from the facts and

c1rcumsta_nces of the case

o : = Soie ST . :
6. That 1t soulnd.s.\lik.e the appellant "wa'lsr_l’t Igiven_. a fair
chance to ;.)fesent his case, being neither. served with
a show cause nor offered a personal hearing and was

condemned unheard which is the basic ingredient of

Natural Justice.

7. That as it is evident from the record that n_c)
departmenfal inquiry had been conducted in this
reépect' and deprived the_ appellant’ from presenting
his case/ stancé from being | _a;bsent as it was
impossible for appellant to attend h.is' duty a_é he was
firstly absconder a1-1d later on he was incarcerated in

Jail, So, he never absented Ihimse_lf willﬁilly nor
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dehberately but thé c1rcumstances were beyond the

control of ‘Appellant.

8 That the Competent Authority whﬂe passmg the
lmpugn Order dldnt look at the Past Hlstory of -
. Appellant as he never remained absent from hi_s duty
from the date of his appomtment w1thot1t pnorl

approval/ Perrmssmn of the concerned authonty

8. That it seems uﬁjust that the appellant received a |
harsh penalty for a charge of absence, especially if it
doesn’t align with the gravity of the situation.

9. That the appellant’s hiStery of honest service and
satisfactory performance, without any prior complaints,
should certainly be taken into cons_iderattion ttrhen'
. evaluating the situation.

10. Th‘at tﬁe.appellant 1s a law abiding citizen_ ef
;Pakistan, besides this job, he has no othef source of
ineome.and ‘Appellant is the sole bread earner-'of .his
fami‘ly.. |

11. That .t_.he. Ceunls'el for ?aff;@laﬁﬁmav kindly be
allowed to raise additional Grounds at the time. of

arguments.

Rt
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PRAYER B -

In wake of above submissions made above, it

is Humbly prayed _that on ‘acceptance of

' jnstant appeal, impugned order Endst; No.

21716-21 Dated 30/10/2019, may kindly be

‘set-aside and the appellant may kindly be

reinstated into service along _With all back

benefits and any other rel1ef may be granted

to the appellant as deemed fit

Date: 2{ :2024 Your Humbly Appellant-; '
RehmatUllah

= u‘ﬁf

Through Counsel

W

Zam- “AbideenAfridi

Advocate Supreme Court

N




Rehmat Ullah p@@?’)

Venficatlon .

I, Rehmatullah S/0 Bara khan, R/O Dera israail khan .
verifiéd that th_e -above -titled: paras of the @'Pfy‘m.iare
‘true to the best of my knowledge and belief and nothing

has been concealed so far.

el P
Affidavit
I, Rehmatullah S/O Bara khan, R/O Dera ismail khan

do hereby solemnly affirms that the content of this

ifis true to best of my knowledge and personal

~ belief and nothing has been conceaied so far.

"
Dated:  2§.042024

0
) —
Deponen‘c' ‘;;I l s




Attested to be 1
a True Copy - ‘-j,/’
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S.NO_°  NAME OF CANDIDATE

Office of the executive d:strlct officer (schools.& LIT D.I. KHAN) -

APPOINTMENT ORDER

Under the provision of Gov of NWFP Finance  no B-1-22/91-98/FD Vol |l dated 2

" /07/1999 read with Director secondary Education NWFP Peshawar no 2644-

2710/B-6 a-AB/FIXED dated 11/9/1999 and Gov of NWFP Finance Deptt:
No.SOV/FD/1-6/2000-2001/Admin@SAP)dated 14/9/2000 with the Endst of

Director Secondary Education NWFP No 4692- 1712/8 &AO/Fixed Salary dated
20/9/2000

-The following candidate are here by appointed as CHOWKIDAR-on contract basis in

the school noted against their name on the monthly wages from time to time for
the period of one year with effect from the date of taking over charge.

__NAME OF SCHOOL ___REMARKS

1- °  Rehmatuilah$/O BaraKhan  GPS G.Mohd Akbar NCP
. R/O D.I.KHAN DISTT.

TERMS AND CONDITIONS:

1. The appointment of the above name Class-IV servant is made on temporary

bam for the above prescribed period and wlthout assurance of later
continuation.

2. No pensionary benefits should be avallable and services will be termmated
at any time w;thout any notice/reason.

3. The candidate should provide health medical certificate from the medical
superintend concerned

Sd/-
EXECUTIVE DISTRICT OFFICER
(SCHOOLS&LITERACY) DIKHAN

Endsf--No 2014-17 Dated D.l.Khan the 01/10/07

Copy: ‘to thes

1. Dy District Offtcer (M/F) Primary D.i. khan/l(ulachl
2. District Accounts Officer concerned

3. Headmaster/Headmistress concerned

4. Official concerned '

" EXECUTIVE DISTRICT OFFICER
{SCHOOLS&LITERACY) DIKHAN

I
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f L Case file recelved flom the Court of learned ]udmlal ; | ;

# | | Mag1strate—1{ulach1 D.IKhan. Order sheet dated '

Fo 10.01.2017 perused. - | o
, ) In the light of said order sheet, the casc 1In hand
X\"\m"f . : d AEddi tlcznl ?

_ o 'S\ stands entrusted to the Court of learne wJditions
M"‘\\\ Sessu}ns ]udge -1, DL Khan for disposal in accordance Nlt"l‘. 3
AT ' =7

: ( yefzm; hah)
- Sessions judge, D.1.Khan ‘
Or - 08
11.01.2017
Case file reacwed form the Court of learned Sessmna l
Judge D L Khan Be reglstcred ‘ ;
Accused Rehmat Ullah and ]uuz Ullah sons of Abdur E | E
_- Rehman are abscondmg SPP for State present. . ; _
: i :
: b |
This is a case reglstorcd under sections 302/324/34 PP(, ] {
3 i
vide FIR No.99 datcd ¢6.06. 2016 Police Station Kulachi (D.I, Khan) { :
:
“Challan u/s 512 Cr.P.C was put in court against the | ;
above named accused. Statement of SW Muhammad Shoaib N0.875 : N
was recorded and proceedmgs under section 517 Cr.P.Cwere Imtmted 7( S

against the’ accuscd The Judicial Maglstrate Kulachi (D.1.Khan) dfter,.‘ JO

" recording prosecutlon evidence u/s 512 (,r P.C sent the instant case; 7 }W‘f/
- file for ﬁmher orders B

AT R
T el

~ Prosecution in order to prove its CHS;G against acc-used
‘examined 08- PW&. namely” Muhammdd Rizwan No.7920, Zia Ullah
Khan SHO, Sabu Hussain SI, Aman Ullah Mohartir, Dr. Muh: ‘P’ﬂldd
Younis, Sher Khan Muhammad Raﬁque and Avned Hussam ASI i
while remaining PW was abandoned by APP for the State and L]O“l"“d

the prosecution evidence within the meanmg of Section 5 12 CrP.C

e i 7
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From prosecutlon evidence recorded under sectlon 512 Cr P C N
prima facie case exists against accused Rehmat Ull'\h a;éthalz Ullah
sons of Abdur Rchman ‘Caste Suleman Khel, residents of Gara

"Muhammad Akbar Tehsil Kulachi, therefore, they are declared as

| PI’OClailﬂbd Offenders. Perpetual warrants of arrest be issued against
them and their names be entered in the register of Proclaimed
Offénders In this regard notice be issued to the D.P.O. D.I. Khan. for
entermg hlS name in the rclevant reglster Casc property be kept intact

/,_%i‘-:ssnm‘ﬁ R&ogr{l Room after its completion & uomplla‘uon

,f A Jounced, \ "t
J 0017 1\ ,:; : . o
) v Asghar Shdh/Khilji
' \ § :; ' Acting Sessions Judge/ASJ-,
;‘_\\ -3, ¥ / / \;‘.‘:/ B : D.1.Khan
R““\.f‘“-*-fff’":"/ Nalate
\'-:.':;;;__ - s '

5
;
i
C 3
i
1
.
1
i
/
. !
i :




P S B2 -3 WA
Y = _ s A\\\? \@x 3 Q Q%J\V\Nx 4 > \H\MWV‘ &mx L w
QP i _\_ s « e

o T U
Al\CM . P " Y

i
[

_ »o s - N 7
. \\.»u m\ RS @.LQ ﬁ.\f\ctz @ O\\um\ %uvu m: M\S /6 \&\G \ﬂm\\.\ @\ﬂ W.,_ :

| F\F.L\Q} \b\ ‘\LQ F\:u%kiw Y PNT G\o\«\(\w oA S \.wu\\:b L s..\vw mgcuéf e Xt
1 i\b\\v\ck\\(\\\mﬁu\. <= 3 .G:Q %x%\mm\\m Q&\\t%vmh N /ﬁu £
A .

A A ..@\;mr
\\ﬂM\r\\w Hehd-2 s Qrv\»cﬁv\\m Dt mugw 85 \m&\%\c? Em%\ »@c/ ﬂ
A Qc uur\\w(ti Mm»\m & o

455 .
\\W\\z\\h{ W‘k\\\mﬁr\w&\(\_\w\\k\.\\w \NM\M\QEM\NM%HW \&b\%%ﬂ\
nE\\ﬁ.\\t s VQM\ 2L ST
IR \f\@ \\s%\ TGk uiqﬁmm\ (o2t
_L\C,MN o e b L\Q\ CQ /w 03339 7 u\\w ¢) c%\,, ﬁ
T iy AR E L PR )
\\r.v %\ \u\ lw vz , . A \W.m\xs\s\\\

AT oL i%\ G it ‘
_ ) AN ) g i (2 Mo
v\mlmﬁ\q.\ “ o7 v Ly 6315 92H g M&&\Wb&?ﬁtﬁi a(r /7/7
m

/mﬂp_

L>

TG

-@"’"’fi(ﬁ

Y — .
f(r

4

T T -
4 ’mfl L

- A

o r2 g I
ey ) ) ) \r\—\\\ M\c (\w\nw \\g 2. et L
i mM alh - \.& _\_ o_ wﬁ&% &\ v P;Wh. w\i.!gw“mm\\.uw\\@\mww

g
- -

; E
l
l
P
L
!
4
¥
I

i - ERTE 4 [ VTR, ;
[ %m_ Y .m ey S R T A ._..%‘.\x \\\\. 1 : .)
a g ¥ ( ! . - Lo . e €

B SO A e e —
j.ts;l-.l,ﬂ.lil.i. S = - : e R A - - ~ e (.”e- 1
_!_m.-»._i ‘ un_.;Ht\,.l v n\ ) ..:. -......IMH: o L atal T L S “ PR .\._ . 5 ”. . - .i..o..u/t..r.m ...:.v.rﬂ.ﬂn,. . - . - munae . - camvimand. 2 t ..“L “
A e e & ek B0 T SimEauT W s e e T i 3T T e cm T T i BB L g Tt s A A e b ot e ¢ b s & 4 ST, e . e ——— ¢ aom P S Pt A




v - . . -
! A h\
SN N R

T R \:_... . P
. . ‘.\\&.\...._:._ .m\,v _\

e NN\G\ > N h\\u | : \\ M }unc \;\s, \\ F\\ h\? s A
T3P = i@ el RN
;\,\;G &?K\\ \%\t C@ ,,\Vf A

Ov

R

.__W__\hquQ\\.Cb

_ \ﬂh
o e I

ﬂ\w\h\k%x
. \0 Lol tap pe27 ,\sbmw D, m\\\\;

(e q\c\\.ﬁ
-_‘Ym&;

\.\\EQE Tf\u\_m.\ \,r,, L r\\H\\,f__-..

k
%
\&
if:
I
\“f
> Q¢
Ny
A
g&
N
“z
%a

PU._LT.&\ QS\\. \\r\mt\\:\t\u -
s Gt &\m \mv&a&iﬁ

}b\\,.m‘mu\‘.__\ Km.w\“\ s x\.\ 15 Q\h«\.\ \\

S : ] r\C_ \\\\\.\n\‘
. 4 m.\\..\\w \Mv

Q\.mr\t t\u {\\\C\Qa..i\\n | J L
C\“._\ M\Q\\CQ\PO\W\CEE \VW rm.ﬁ,nnmm.mm\s N&\\\\.\bh\&ui A
F\oas im\m(fe g\g\a Q\\F \N\LGQQK(\{\L.\\\(V.

f&\\
E\_Tm\\«




N

&,‘,g ,,z,wfﬂ“”f

554/56}’2 Y 757

P T
PRI NY L )

AL AN e BT me T meen . C a2




s&%x LA

. M AN ‘sﬁg_rJ - Q.
e EEElOWS /4 ) { N -’ /)
: AT ‘\ 1O\ o

— The State Vs Rehmm Ullah eic

IN THE COURT OF SYED MUDASSIR SHAH TERMIZ! ,
ADDITIONAL SESSIONS JUDGE-IIL, D.I.LKHAN.

SESSIONS CASE NO: 54 OF 2021. - LL '
Date ¢f Institution.....................03.05.202]. \{Eﬁh
Date of Decision............... ......23.11.2023. \é{bﬁ

THE STATE

1. Rehmat Ullah son Bara Khan caste Sul(,mdn Khel 1/0
Karah Muhammad Akbar.

2. Faiz Ullah son Abdul Rehman caste Suleman Khel r'/.u

Karah'Muhammad Akbar. ........... (Accused facing trial)

CHARGE U/S 302/324/34 P.P.C. VIDE FIR.NO.99

DATED 66.06.2016 OF PS KULACH], "z
DERA ISMAIL KHAN, o
o 3 ko Rk ko o sk ok ok ok s RO ok ok o K : ; {
Presence: . Kifayat Ullah Dy. PP for the State : ? i :
" Mr. Qurban Ali Khan Advocate, counsel for acumea’ P
D sokofok oKk 0K F Ok ok R SOk Kok ok Aok ok kK §
' |
JUDGMENT: ?
L. - Accused Rehmat Ullah and Faiz Ullah have faced trial
beforei this Court. in case FIR No.99 dated 06.06.2016 U/S
302/?”4 34 PPC rcgmtexed at Police Station Kuiachi, D. 1.Khan f(n N
V2
N«%ommittmw Qatl -@- Amd of ]uma Khan (brother of compiamant _.

T ws“ SRR N PR
Sher l&han). . - . A
2. "Brief facts of the case as per FIR Ex.PA arc that on. !, E
(J6.06.2016, complha.i.nant n.a.mely_ Sher Khan alongwith the dead ; f

- o ’ b
‘body of g bfighter Juma Khan reported the matter to-the local ; :
. L
-',',«"‘-.‘—".;” "-R\J} \_, % | :
o z/ \ \ \—/\'}\ i i’. :
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The State Vs, Rehinat Uliah etc

Wt

nolice at PS that on the eventfui night he alonbwuh his. brolhcr‘

Juma Khan and Maub J'I“W'Idd Rafique were present at the pla(.e of
‘occurrence for the purpose of irrigating tnelr land, n the meanwhlle
at about 0730 AM, accused persons duly armed with Kaiashnikov

i
:

came there and made ‘Lalkara’ and suddenly started firing at them
as a result of which Juma Khan got hit with the firing of accused

Rehmat Ullah-and expired on the spot while accused Faiz Ullah

. K - {

. _5

also niade firing at complainant, however, he Luckly escape unhurt.

Motive behind the occurrence was stated to be dispute over landed
i

H

0 u*t . The oceurrence was \Afltreqsed by complainant Shar Khan
P P

aad his bm*‘*el Mu : ’-'nn"iad-R_aﬁque. Hence, the present FIQ

1

3. Imtlaily challan u/s 512 _Cr.P.C was submitted'a'gainst the -

accusecl on 19 09 ’70]6 W was examined and thereafti;er
orose{:ution was invited to produce 1ts ewdence n ab:;cntla of

H

accused Accordmgxy, PWS were exammed and on completmn of

proseuutlon eylocnca wde order dated 11 01 2017, both accuscd :

ﬂccused were ar rested and supplementary chalhn agamst Lhem was

submmed in dUL course of 1aw and the case file was entmsled to the

- - court for trial. L\L this stage accused Rehmat Ullah was In custody -
VI o . b a

befon_ 1‘16 L,omt pm\fhmn% of Sectlon 265-C Cr PC were comphed

_ mth ﬂnd lhe; eqftm rmmai chawe was flamed abamst thc accused |

. on 71 06 2021 0 whtch me/plr:bémo guilty and claimed trial.
: ' : ) ‘. o ’ . o ,

H
H
i

Al

weie iuclared as procla "umed offenders. Howcver latel botim

-
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After framing of charge. the proseeution was directed to produce llb
witnesses in the support of its case.
; ‘ 4. The Prosecution n ~ order o}

prove its case prodiced as many as 11 witnesses. The brief resume

of the prosecution evidence is as under:-

5. PW-1_is Abdul Majeed No.229, in his presence

accused Faiza Ullah'_.'h_:;i- the. police party to. the place of

occurrence and pin pointed his spotof presence from where
he with the intention to commit miurder of Sher Khan fived .| -
at him with Kalashnikov. Similarly, some steps ahead he

pin pointed Point No.2 and stated that from this point

Rahmat Ullah fired upon luma Khan with the intention of

' murder with Kalashnikov. The S.I circléd both thé" places

with red pen on the site plan. He correctly 'signed the

pointation memo, which is correct and correctly bears his

signature and is Ex.PW-1/1. (STO by. defence counsel that {

the statement io the above extent is not admissible). He is" :

also marginal witness to the recovery memo Ex.PW-PW-1/2

e

"dated 17.05.2019 vide which in his presence the 1:0 scized
the case property of FIR No.10 dated 20. 01 2019 u/s 15
AA/216 as weapon 0{ orlenu: in the prescnt case. In this .
' o respect his statements. under section 161 Cr.P.C were .. ‘

‘recorded by the |, O

1
j

F
%
1

p PW-2 iy’ I)r Muhamm’;d ‘Younus, THO Hnsmtal*’.. S

T
e

Kulachl, he exhibited PM report ot the deceased Juma ;
i

Khan as Ex PM He. also endorsed injury sheet 'md 1m1uest

N\

P I_’W—S is Muhammad Shoaib No.875, wl“;;_) stated

that he was entrusted with the warrants u/s 204 Cr.PC

Ex.PW-3/1 and Ex.PW 3/2 égainst the accused Faiz Ullah |

and Rahmat Ullay. He searched the accused named above in

N . their residence as well in the surrounding areas and. it was

+

SR
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respeet he recorded the statements of nctable of the avea

available overleaf of warrant w/s 204 Cr.PC. His reports on

the back of warrants are EX.PW.-BJ’S and Ex.PW-B,-%W

respectively. Similarly, he was also entrusted with the
proclamation notices u/s 87 Cr.PC Ex.I’W 3/5 and Ex.PW-
3/6 issued against the accused ﬁamcc_l above. He processcd
the notices accmdmgly to law and recorded the statements
'.oi thre,e, notables oveﬂeaf of the same. Ilis report overleaf of
warrants are ex.PW-3/7 & Ex PW-3/8 respectively. All the
exhibits which are correct and correctly bear his signatures

along with marginal witnesses.

>  PW-4 is Muhammad Shoaib No.875. who ‘slated

that on (_)6.06..2016 at about 08:15 PM, complainant Sher
iKKhan along with the dead body of his deceased brother
Juma Khan came to the S aﬁ_d reported (he matter which
"Ihc-, re‘di..l_-{:ed in the shape of FIR Ex.PA. After wri_ljn_g, the
same was read o-ver {0 him, who admitted it correct and

made his thumb impression on his report as a token ol its

corrects’ and  similarly. brother of (.omplalmm nanw.l\ .‘

"\/Euhammdd Rafique "also thumb zmpuﬁsed FIR as a

verifier. He prepared ‘the injury sheet and inquest r:port of |
the deceased Ex.PM/1 & Ex. PM/2 respeclwel He sent the

“dead body fo the hospnal for autopsy under the escort of
conbtab}e Rlzwan # 7920. After registration of FiR,

handed uver the copy of FIR to the nweshg,dlmn staff.

e l‘\?\ -5 s Ahmad Hussam Sl hc is malbmal witness

p()&sewon one blood stamed Qameez along with shalwar
"whm. in Lokor ha\fll‘lj: cut marks on it in the P.S. 1O sealed

the same mto p'\rcel No.3 hd\mf‘ 3/3 -scals of the

o monog,l ams o! %H Rew\aery memo is L,orreu and conuliv

bear h]S swnamre as well as the signatlure of co—mai;,mdl

ivitness Snmla ly i'ri his. presencc, the LG took into
Ipmscamon from the plac\, of occurrence biood stained carth -
and ten empties and sealed the same into pcucd No.t & 2

respuh«elv Thc L O also kibnbd 1he empti

o the 1ec0vcry Ex.PW-5/1 vide whu.h 1.0 took into his
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into parcel. In this respect L.O prepared recovery memo
EX.PW-5/2, which is correct and correctly bear his

signature as well as the signature of co-marginal witness.

» . PW-6 .is Mubhammad Rizwan No0.7920, he stated

that he was present in.the P.S. Moharrir of the P.S handed
over to him mjury sheet, inquest report of deceased Juma

Khan along with dead body, which he further brought to the

conducting autopsy on the body of deceased, the doctlor

handed over to him blood stained shalwar and gameez of

the deceased along with PM documents, which he further

handed over to the L.O. 1.0 recorded his statement under :

Section 161 Cr.P.C.

e PW-7 is Zia Ullah Inspector Pnli_cc Line Peshawar,

.who submitted challan u/s 512 Cr.P.C against the accused:

%

of FIR proceeded to the spot where complainant along with
eye witness Rafique Khan was present. Dusing  spot
inspectic'n'l‘ he collected blood stained earth l'r(_nﬁ the place
_of deceased and sealed the same_ihto parcel # 1 (Ex.P-

1).Similarly, near the place of éccﬂsed, he collected ten

emplies of 7.62 bore which were lying in a scattered.

position and sealed into parcel No.2 (Ex.P-2). In this-respect

he prepared regovery memo in the presence of marginn}
- witnesses Wh]Ch 18 Px rC. He dlSO prepdred site’ plan on the

~ pointation of complainant whu,h is Ex.PB. He recorded the

statements of PWS under Sectlon 1-61 Cr.P.C‘..-He went 1o '

\‘*Lhc houses of accused for their dI‘t@S‘l bul neither the

: RS accused wue |0und nor any ll‘lLi‘llTlmdlln&, were récovered

- and in this i‘cspcct he prepared house search memo Ex.PCAL.

He-aiso recorded statement under Section 161 Cr.P.C. After
investigation, he returned to PS where constable Rizwazn #
7920 brough blood-stained garments of deceased alongwith

PM documents which were given to him by the doctor. He

100k into possession the same vide recovery memo Ex.PC/2

> PW-8is Sa_bir Hussain SHO, he after receiving copy -

 Civil Hosp-ital Kulachi-and handed over 1o the doctoi. After )
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HBAFFRIGHLS wiere sealed IHle 13&55&1'&;;3,3 (BX.P=3) At 'ghi_ﬁé
juncture he also recorded statements of PWs under Section {
161 CrP.C. As accused were absconding, therefore, he b
applie‘ﬁ for issuance of warrants under section 204 Cr.P.C
vide application Ex.PY and for issuance of proclamation
under Section 87 Cr.P.C vide my application Ex.PZ. FSL
report n respect of blood-stained articles and'empties
avaifable on file which are Ex.PK and Ex. PR/ After
completion of investigation, he handed over the case file to
the SHO for submi-ss,ion of challan under Section 5172
Crp.C. | |

oy

#  PW-9 is Constable Safi Uliah No.1262, he stated

that accused Rahmat Ullah during interrdgalion admitied
before the L.O that he couid point out the spot of OCCI.il:l‘(:I]Cﬁ,
- At which the accused led us the place of occurtence and on
1'_eaching:-;_there, he pointed out the place of occurrence. He
also pointed out t-he place of his presence as well as accused
Faiz Ullah and deceased Juma Khan. In this respect 1.0
prepared pomtauon memo Wthh is Ex. PW 9/1. (STO from
defence that the pointation memo is inadmissible in
ev1den<,e in view of ‘Qanoon-e-Shahadat as being only a
statement before the police).

v
~

PW-10 is Abdul Rasheed OIN, on 05.11.2020. the

accused-Rahmal Ullah after getting interim pre-arrest bail
-appeared before him in the P.S so he formally arrested hlm_

- and prepared his. card of arrest Ex. PW 10/1.

e

PW-11 is Abdul Rasheed SHO, he stated that, on

10.12.2020, BBA of accused was recalled so he arrested
- accused and t‘)‘-lled his ‘card of arrest Ex.PW- 171 Hr:
CUrsory. mlelmuatnd lhe accused in the P_,S. On 11.]2.2()20.
he -pro_du_c_ed accused hefore conccm_éd [Hagqa Magistrate jor
- polic custody vide application Ex.PW-l 172, two days
.custody was granted. He further in ilerrogated the accused.
On 12.12.2020_ accused Rehmat Ullah admitled the

- occwrence and led the police party o the ce of
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palat No.2, vide pointativg meme Bx.PW-1/1. He recorded

statements of PWs, On 13,12.2020, he again produced the

accused before {laqa Magistrate for further police custody

vide application Ex.PW-11/3, which was disallowed Qngi_

accused was remanded to judicial fock up. After compl&;lion'.;
5
of investigation against accused Rehmat Ullah, he handed |
i
aver the case fite to the SHO.. i
5. After ciose of the prosecution evidence, statement of |
| o o g
accused facing frial U/S, 342 Cr.P.C were recorded wherein they
. ) ' . - - | $
denied the charge and professed their nnocence. However, the
accused lacing trial neither opted to be- examined on Oath rior
wished to produce any evidence in their defense. i
6. | have:heard theJeamed Dy.PP for the State assisted by
learned counsel for the complainant and learned defence counsel for
the accused and have thoroughly perused the record.
7. - Learned Dy.PP for the state opened the case and Stath '

. , . B

that there is no malafide on the part of the complainant/prosecution
: _ _ 3

to wrongly implicéte the accused for the commission of oﬂ’ené:e.

H
I3

1

- The record "prima facie .connécts them with the commission of

i
§

-oi_“i‘_‘e_hg-e;_-’[‘ hat . the prosecution “has_fully iestablishied the- charge

~ against the accused 'through cogent and convincing evidence,

'
i
f

(hse rafore; the accused be convicted.
W : a - S

O .
8. " ' On the otlier hand, learned counsel for the accused while
i

. opposing the arguments-of the Prosecution, contended that accused -

1
1

-are falsely implicated by the complainant. Thege is no dlriect'-
1 nelt

{
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'.'-_r\; E N .,;
svidsace against the aceused fasing tdal. Wiatlve behind the
A occurrence has not been explained as well as proved by the ‘f
. - prosecution. That there is no previous enmity. There are SO many _ .
contradictions in the statements of witnesses, therefore, the case of _i
accused is fit for their acquittal. Lastly requested that they be
| | |
acquitted. P
9, The main case of prosecution is that accused facing trial i
' | :
are charged for committing Qatl-e-Amd of Juma Khan, brother of
: ' 3 . N ;
' Lol ’
the complainant, hence the present case vide FIR Ex.PA was _
: : 5 i
\ . . : "
registered at Police Station Kulachi, D.1.Khan. L |
16. Perusal of case file reveals that case of prosecution ;is :
. : : I ‘
mainly based upon the direct evidence of two eye witnesses Le.
complainant Sher Khan and Muhammad Rafique (brother of .
complainant). However, in the present case, although .earliec during _
. : (B :
: : ! §
g tria complainant. appeared- before the court on some dates ‘of '
£ : _ P ’
¢ - hearing, however later on disappeared and despite hectic efforts
prosecution failed to produce-complainant and private witnesses .\
- - . .. . i . H
v before the court and at last-SPP for the state closed prosecution Tf_i "
' L Kvidence. In such'a scenario when the complainant and private PWs
’ aber . e B ' i
- I__.:“\“‘:t}k\.)\\ | . . . . I . . ' % '
VS s._;s\-’{‘ does not turn up in the court for evidence, despite issuance {of
- repeated summons, notices as well as NBWAs, then the court can
drop the testimony of the complainant and private PWs. Morcovier,
in criminal cases, the complainant (often the victim) plays g3V |
. . . . _ i
‘ BN AN
P

PR RN ARG RO R

ara DT e At Amaa sty Salie T e
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. rols ard their coopeldtien is essentin} for the plUBr}Lutlu!‘l i yamwccl |

effecuvel . If the complainant refuses to cooperate or repgatcdly

falls to appear in the court, it can affect the outcome of the case.

R

. According to the contents of FIR, complainant has

3
¢

alleged that on the eventful night, he alongwith his brother Juma

Khan and Muhammad Rafique were present .at the place of

: [
occurrence for the purpose of irrigating their land, in the meanwhile

at about 07:30 AM, accused persons duly armed with Ka]ashnik(%\f _

i

came there and made ‘Lalkara’ and suddenly started firitg at them®

- . as’a result of which Juma Khan got hit with the firing of accused
' 1

Rehmat Ullah and expired on the spot while accused Faiz Ulllaih

also made firing at complainant, however, he Luckly escapéd
: : :

. b . ) . . |
unhurt. The perusal of record shows that no description of alleged .

landf’pfof)erty is either disclosed by complaimant or his PW to the 10

nor anything in black & white is available on file which could

suppoit the version of corﬁplainant'., Even FIR is silent about of
description of the alleged land. No title document of said land {is

pr_oduc?ed by prosecution to prove the facts that'com‘plainant pal"‘ty

\,,/"7 have ;:,01 such pioperty No e\fldence matcllal 1§ brought on record

A
2008

which'shows that at the tlme of alleéed occurrence ‘the accused
\ w.\\\ ' § b
_ ! : E
&\seﬁ“‘ Q\@aﬁ pan) came to the spot and present occurrence took place in suchi a
DAL
‘)t(“} 1

there is a dispute between the parties over - property,

P

|

[P VER PR,

i

mode jand manner described in the FIR except mere allegations. .

Admittecly; it s very much evident from'the contents of FIR that -

3
N

Smpnrs = oot

i P Tt syt




- :uled out. Smnlarly, it is clear from the contents of F 1. R. thal both

-~ recovered from point ‘C’, though there was allegation df

- peints attributed to 'the accused and the deceased normally itis not |

Page 10 of 16 *
The State Vs, Rehmat Uh’ah etc

therefore under such circumstances f‘alse implication cannot be

accused were duly armed with Kalashnikovs and site plan sugge_ét i

that they were standing at point 2 & 3, but 10 empties were

Ve,

i

!

4

indiscriminate firing with autom-etie weapon i.e. Kalashnikovs upon
the deceased, complainant and PW'Raﬂque de the latter weE
shown at point No.4 & .5. The complainant, eye witness Raﬁqtée
and the‘deceased vhere ata very short distance but the_fc.;_rmers.d'

not receive any bullet injuty. In this regard statement-of 1.Q.is also

worth perusal who during cross examination admitted that “it

correct ‘that in the attending circumstances of the present case qua

p0551ble it someone attack the other palty with the 1ntentmn

murder wn:h firearms like Kalashmkov he coula not survive Lhe

death;.’_-’-Likeszé,_ it is also _‘_c_he stance of complainant'tha't bdth

L

aceused _félci'ﬁé trial were armed with KalashnikoVs and-ljoth

them have been nommated for fi rmg at the deceased as well

7

\u¢

l. \\t

FS] and as per F‘SL report BEx.PK/1 “ten crime (,mpties mark
Cl to C1 ﬂ\are that of 7.6’.—‘_ bbre and werc fired from one and t

same 62 MM borc weapon

’of‘neel ;1 ecovered IO emplles ﬂom the spot whleh were senl to tihc

¥
H

re
}
i
1d

}

i
13
H

18

H
!

!

E

oi

of

39

’% \\\ comp!amant and PW Rafique. Durmg spot mspechon mvebugatmg i
- |
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12, ° | o Thei‘e iS no cav_i\l\with_ thegzo es old prmciple of ulnnnal
justice that burden of oroot al_'Ways lies;‘" upon the shou’idcts‘\\‘of i

NOA
9

prosecution beyond any reasonable doubt l.have ~heard the

o

subnusston of the learned counsel f0| the accused as well as tearned

Dy:PP.appearing on behalf of the State and gone throup!,h

:
the evidence brought on the record by the prosecution with due,

deep and wnth ‘valuable 3351stance rendered by them From pcnuscti

AN ’ I

of evldence brought on the record by the plosecutlon it shows

e \I,J-\ .o ,_\) o ])
that prosecut:on evidence is pregnant wnh maJor ‘and material
S _
contradictions. In order to prove‘-‘t_]'}é':.occmrence, prosecution has
(He s .
L .

examined as many as eléveii“6fficial witpesses, however, there s
L

1
also no supporting corroboratory circumstantial- evidence in the

case. Constable Muhammad Rizwan No

PW-6, deposed that he was sitting at PS

7920 while examining as

at about 08:45 AM when

\ i
v
/Q body was brought Eo) the PS in Datsun/D'lla and 1n51dc the I’S on a

the dead body was brought. This stance jof the PW totally negates

the version of complainant as according to the contents of FIR,

-
139

comploinam'alongwith dead body of his broth‘er-reported the matter

at PS on 06 06 70!6 at 08:15. PW 6 further stated that the dead

\\N . !
Wwees
w@cm But this fact was not dlsclosed by tl[:e complamant at the time

of lodgmg of report. Moreover,- contents of FIR reflect that

occurrence ook place at 07: 30 and the matter was _reported to the
‘ !
local police at 08:15, while one of thé marginal witness of the

recovery memo namely Ahmad Hussain S.1, dur

. At vema aw




. “hours h raving four officials including the O in otﬁc1a I vehic

\ v’

W

\\\'3‘

13.
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examination stated that he,al@“gwith S| left'the i”S at about 0840

Y

1eached there within one houx to the spot

In the absence of ocu[ar-éccbunt only initial report of tlE]

t.

'complamant in the shape of FIR is available before the court which -

|
can be compared with the statements of ofﬁcial witnesses. 1t is tlj.e

! . P
stance’ of -complainant in FIR, that on the eventful night he

aleng\#ith_"his brother Juma Khan and Muhammad Ratique we;

pxesent at the phce of occunence for the purpose of irrigating then

land, hewevu PW-§, (I O) during cr 0ss exammatlon admitted that
\

the place of oceurrence as well as its surroundings area, all are
barren. Besides, 1.0 also admitted that,lno articies used for the

.pmpese of agriculture like spade, Vahola, Kahi etc were 1ec0ve1ed

|_ t
. |
!

ﬁom the spot. Likewise, PW-8 admitted it correct that eye wrtness

\

!
hamel){ Muhammad Raﬁque in hlS statemént u/s 161 Cr.P.C did not

dl%CIO‘%C that when the a.ccused amved on the spot, they hrbt raised

Lalkala and thereaftel firing took place I O further admlttcd that

no’ ev1dence in respect of motive was prowded by the complamant

Rarty. Slmilarly, PW- 8 stated that complamant has not’ charged the

td“ accused for firing upon Raﬁque | i

14, Furthermore prosecutton badly failed to produce the eye _

mtncsses of the occurrence, who' bemg independent and 1mpart1a1 '

-
witnesses were the best evidence available to prosecution for .the

chm_d_ '.,.'

[ R C S R S N
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"

@m\““ over lafded property. On one hand it does not catch the prudence of

HeeauRl: TRe Best svidshes having been withheld, negative ~

inference in terms of Article 129 (g) of Qanocon-e-Shahadat would

~ be drawn against prosecution that had he been produced, he wdl‘l]él

% PR I I ',

o A

e e 0

have testified-against the prosecution version,

15.  Moreover, it is the case of the prosecution that during
. X !

Jinterrogation accused Faiz Ullah disclosed that Kalashnikov

recovered vide case FIR No.lO dated 20.01.2019 u/s 216 PPC/]Si—

- (v

AA is the same weapon which was used in the present casé

.I ﬁ, E
_therefore, said Kalashnikov was also taken into possession vide
recovery memo Ex.PW-1/2 in the present case too. However, no .
FSL report regarding comparison of the empties recovered from t}&e

i

spot and the Kalashnikov is available on case file. Mere recovery of

empties, blood and. blood stained last worn garments of the

]

deceased coupled with- positive Serologist report, in absence of.
direct evidence, would not be sufficient to sustain conviction of
accused in capital charge. Such recoveries are always considered as

e

corroborative’ piece of evidence, which are always taken into

i

: \-ﬁ consideration alongwith evidence and not in isolation.

_\“GL@\\ Coming to .motive whlc}} was set up in FIR as dlspu;te
o ans 20 : o L :

]

a common man that if there was a common motive of the accused

with the complainant party and the deceased, then why the accused |

had only targeted the deceased and had spared complainant and e-'gyc
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react in _'a particular way. Thus, mere abscondence. in view of the
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eOIiitit SHEY WIth ths acuuSed WIS 4n jhe uihsr hapd 1

\

motive 1s established the same is al

.-

it can be the > cause for commission of offence lhan the same is als
| |

a tool for false implication of accused. Motive, itself cannot provide
1

any corroboration to, prosecution case when direct evidence in th_e

case has Further the IO during the

been found doubtful.

1mest1gat10n has a]so not collected any evidence in support of Lhe

i

motive alleged in the report of the comp]amant which could

establish the stance of the p1osecut10n n respect of the motlve

averred in the report/FIR.

17. _ Abscondence of the accused facing trial though was fo

: . !
about more than 02 years but abscondence alone cannot be a

¢
{

3\

SOlTlet]Il'lE.b lhey.

substitute for real evidence. People do abscond in order to save
themséh}es from agony of protracted trial.
dlbappﬁdl‘ because of feal of the pollce and even of the complaman‘

!

party. Abswndence 1S not evxdence by itself, but is a state of mind
. . . 1'

of a person who after being charged either I:E,htly or wro%lv wouIdE

{

i
3

dlSCT&dI[ed and untrustworthy ocular and cir cumstantlai evidence, is.
of no help to the case of prosecunon o B
18. Evidenc’e produced in the instant case carried major,

. contradu.f.[ons which made the case of prosecution doubtful. I urthel

it is well settled puncnple of 1aw that if a single ci'rcumstancc3

creates reasonable doubt in the prudent mind abo

nupia".

ways a double-edged weapon I}f. |

it

.f-"'-- Tl
a.t,_,
Chall et

o r———

ciage o eButoim am. ® Ties el ol
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apglised, thgn he will be eatitled for benefit of doubt as a matj_té_'i' é‘f"

grace and concession but as the matter of right. Rellance 15 plac d

on case titled “Tarique Pervez Vs The statc” reported n 19

rnrrlémn v

m_\.cu

SCMR 1345 by the Honorable Suprem(, Court of Pakistan tha[

o

for giving the berefit of doubt to an accused it 1s notl necessary tl;at
there should be many circumstances creating doubt IF a mee
circumstance creates a 1ieasonabl§ doubt in the prudent mind abt);ut

the guilt of accused, then. he will bé entit;led. to such benefit not ias |
_ : ¢

matter_g of grace and concession but as matter of right. Therefore,-in

this matter the prosecution has failed to prove the charge against the

accused and for the purpose of benefit of doubt to an accused more

than one infirmity is not required. A single infirmity creating

S

reasonable doubt in mind of a prudent mind regarding the truth

of the. charge is sufficient to give the benefit of doubt to the
accused. Further, no satisfactory evidence documentary or oral

available on record to prove the charge against the present accuéied. b

The 'Qrosecul‘idﬁ is duty bomld to prove the charge against *!the_'

F

3 accused pelson beyond any shadow of doubt It is also sett}ed“
A

pr_[l‘ICIDIP of law Lhat 1t i3 better for the Court to err in acqunttal th'm !

A
- ,,,

2

persor; must not be convicted. Hence this point is not proved

beyord Shadow of doubt.”

19. For wi 1’1[ has been dlSCdSSBd above, this court is mclup'led

to hold that prosecution case is
i

L.
P
N,
/(

Lt oo -
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Eafilrpdietions  and whisisver soasoisble doubt s Grvaated p,

prosecuuor- case, bez iefit of the same must be resolved in favoul f_ ]

deceased as a matter of right, therefore, a

Rebmat Ullah and FaiijUila'h are hereby acquitted of the Oi"fcm:fe

charged with .vidc instant FIR N0.99 dated 06.06.2016 registered ét |

Police Station Kulachi under sections 302/324/34 PPC by

extendi-hg ‘benefit of doubt. Accused facing trial are on bail,
thérefpre, their 'sureties be dispharged from the liabilities of bail

bonds.

20.  Case property be kept intact till the expiry period Pf
appeal/revision whereafter be disposed of in accordance with Ia&v.

: ?
File of the case be consigned to record room afier its completion ;

and compilaticsn.

3
r
}
{

]
P
onounced in open courr at D[K!zan una’er my hcum’ and sea’
}
‘l
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To,

d,
- . {.-
The District Education Officer (female), D\“JJ /

_Elementa’ry & Secondary Education,

Dera ismail Khan.

W
V-

APPLICATION FOR REINSTATEMENT IN SERVICE/REPRESENTATION
AGAINST THE IMPUGNED ORDER/LETTER ENDST; NO. 21716-21
DATED 30/10/2019 s

PRAYER

It is, therefore, requested that” on acceptance of this
representation/departrnenta'l application, the impugned ‘order.
Endst; No. 21716-21 Dated 30/10/2019, may kindly be set-aside
and the applicant may kindly be reins}ate; into service along with
grevious benefits and any other relief may be granted to the

applicant as deemed fit to the concerned applicant authority.

: Respected Sir;

Applicant humbly submitted as under:-

T .w&h

4 e e I!_a-:_

Bl AL

-

1. That, in accordance with the regulations of the Government of NWFP,
presently KPK, as outlined in Finance Department Letter No. B-1-22/954- _
99/FD Vol: W dated 20/07/1999, and in conformity with Director

Education NWEP_ Peshawar No. 2644:2710/B641-AB Fixed Dated

N 11/09/1999, Mr. Rehmat Ullah was officially appointed as aClass 1V

{ (Chowkidar) by the Executive District Officer {Schools & Literacy) in Dera

Ismail Khan. This appointment is delineated in Endorsement No. 20114-

17, dated 1/10/07. (Copy of the appointment order is annexed)

o S
"'E_f
n'fi#




; .;'.'?f‘

K

‘applicant joined duty.as assigned by the suﬁe'riors.

3. Thata spuriclaus First info._rmation Report {FIR) Eearing No. 99/2016, dated
é05}06/‘2016, unde‘r_ sections 302_/324/34- qf. the Pakistan Penal Code,
:; 1860; was !odged against the applicant at"'_t-he Kulachi Police Station in

. . | ’
£ -Dera ismail Khan.. Vide order 11/1/2017 the applicant was declared
i, T 1 ’ : e :

S “and held in custody. Uktimately, the applicant was acquitted on dated 23-

SR ' *11-2023 by the Additional Session Judge I, Dera Ismail Khan

o ‘ ' Cfficer instructed the applicant to provide written defence within seven

days from the date of the letter. However, the applicant was proclaimed

_ mentioned notification.

5. That, on the date 5/6/2‘019,|the District Education Officer issued a letter
(No, 13697-‘102') to the applicant, demanding an Explanatioh/Defence

within three days. However, the applicant was Absconderat that time |

— T e

n
abaseless case filed against him, which left him uninformed about the

mentioned exp[anatioh letter.

newspaper “RoznamaToqeer" Dated 10/07/2019, requiring the applicant
to confirm his att.e‘nd\ance at the school within one week after the
" publication of the said advertisement. Hdwev_er, during the same pefibd,

the applicant was Absconder, without being aware. of the

Attesta
A True Copy

aforementioned advertisement in the newspaper.

7. That on the date 30/10/2019, Miss.SyedaAnjum, District Education

: ) ) . Officer {F) Dera Ismail Khan, removed the app_lic‘a_nt from service vide

2. That applicant was posted at GGPS GARA MUHAMMAD AKBAR D.L.KHAN -
Tehsil. District Dera Ismail Khan. After conﬁplying all the terms and

conditions, mentioned in the ibid appointment order dated 01—10-2’997, '

’ ‘:abscc}nder sub,séqu_ently’, the applicant was detained on dated 5/11/20.20
4. That, vide letter No. 2291-95 dated 03/03/2018, the District Education

offender/Abscondef at that time and had no knowledge of the above

N '- That the District Education Officer (F) released an advertisement in the

i e e e s —— e mai i



had no knowwledge of his removal from service.

ey
B

8. That subsequently applicant surrender before the court and faced the

L. trial after that applicant was acquitted from the criminal case after which

SENY applicant went to join his job on dated 01/12/2023 on which applicant

came to know about his removal from his service.

Dol T 9. That the applicant is the law abiding citizen and possess well reputation
.. ':'} ;::. . - . . . * .

. amTe in the precincts of the area, beside that this service was the only source
2 o _ of income of the applicant. Applicant is sole bread earner of his family.

10. That the 'applicant has never been remained absent from the service

deliberatelyor wilfully also did not receive any letter or show cause of

removal letter from the concerned department at his residence.

tn wake of above submissions, it is respectfully prayed that. on
acceptan.ce of instant appticatlonihe impugned order Endst; No.
21716-21 Dated 30/10/2019, may kindly be set-aside and the
applicant may kindly be reins'tated into service along with previous

benefits and any other relief may be granted to the applicant as

deemed fit to the concerned applicant authority.

Dated :)"6/@/2023 * Your humble app‘licant,
S & -

Rehmatullah $/0 Bara khanh R/O D.L.KHAN

ADDRESS:MUHAMMALD AKBAR DAKKHANA
KULACH1 TEHSIL KULACH! DIST DERA ISMAIL KHAN

QPG

Endorsement No. 21716-21. However, the petitioner was absconder, and
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- 51':\‘““)]‘ Idst, No-"’ ' 7_! LQ 5 “ Y,

1 WHERL 13, accordlng Yo report of- ::DI:O (F), Ku-achl vide her letterNo.124, dated,
13/03; nethaf youmr, Rchmatuihh Chowkidar GGPS Gara Muhammad Akbar

. ?WHERE ‘{.S;as ,pe":rjlf.»zu report-you have found habitually absent from duty Le:
23/01/. 91%,18/05/2017, 25/09/2017't0 til dete,
‘ : Al . LR .t s _1;:.-_:“.‘4-:3;} P

3, “WHERE ".l';, show Cause Notice was's ed Yo-your by this oflice vide this office

. Endst b 2&91 55, dated 03/03/2018 w:th the dfreclion to submit your defense

In viritis | w'thn 07 ddys of. lhc issié o7 this.novice, but you. have falled to do so.

A WHERE S E.)eplﬂllq\.laﬂ fetter was ser\; ' 10 you by thisuffice vlde this office Endst
No.136 7 102, da»ed 05/06/2019° wit 1 the cirgctlon €6 submit your defense-in

writing  -ithin 03 days of the i;-_su__'e 5 11 _1s.|atter. but you have‘.falled to do so.

* 5, WHERE §, this oifice has called vou far persuna! hearlng dated 01/07/2019 but
\’mrfaiiv 1‘(0 atteiid Lis office : . ."

R [ . '
&, Wherez ; thls orhe has been ‘given al’,JQl’tI‘ ementitn ﬁalrama Taqear dated

'.'10,4’07;’ 19 10 resort his duties in tho srhool w;thm one weeklof the Issue of this

‘sdvértie fnentbut yau have falled to da so,

N

_--?-;”"'Wﬁl‘;"RE 3,_ {‘ Sy@g’g Anjum being competent authar- gatlsfied that you have

commiti o the acts/omlsslons and proved youtselt as absent from Duty.

o Now, The. Xore, the underslgned 'é’s&c,om'petent authorit In c;ﬁcen:lse of powers

o e L . o e s Co X
"}“.':-\h\ conferred Jpon me under tlie sectipn 4 sub rules-b’ {ifi} of I(lwh_er Pakhtanhwa

\A':L;kr I Jle

Attested o be
a True Copy
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The DIRECTOR,” |
ELEMENTARY & SECONDARY EDUCATION,
KPK, PESHAWAR.

DEPARTMENTAL APPEAL/REPRESENTATION AGAINST THE IMPUGNED
ORDER/LETTER Endst No. 21716 21 Dated 30/10/2019

!t‘ is,_ therefore, requested that on acceptance  of  this

represenldtlon/departmental appeal, the impugned order Endst: No, 21716 21

Dated 30/10/2019 may kindly be set-aside and the. appellant may |<md1

remstale

ybe

d into service a]ong with previous benefits and any other relief may be

granted to the appellant as deemed fit to the concerned appeilate authority.

Respected Sir;
" Appellant humbly submitted asunder:-

That,-]n accor‘da'nce with the r'egu[ations of the Gove

: -

roment of NWFP, preémtly KPK,

as oudmr_d in Fmance Department Letter No B-1-22/94-39/FD Vol Il dated

20/07/1999 and in conformaty Wlth Director Education NWFP Peshawar No.

: 2644:2710/864 1-AB Fixed Dated 11/09/1999 the appeIlant was appointed as a Class

\Y fChOWktddr) by mo txpcutwe Dastr}ci Officer (Schools & Literacy) in Dera ismail-

: Khan. This appointment is delineated in Er"ldorlsement No. 20114-17,.dated 1/10/07.-

- Affestedtobe . -

: {Copy of the-appointment order is annexed)
~aTrue Copy - | . - -

- 2. That appellant was 'po sted at GGPS GARA MUHAMMAD AKBAR D [.KHAN Tehsul

: Dtsmct Dera Ismali Khan. Aﬁer compiym{, all the te

-

rms and conditions, mentioned in

i
!
It.
L
{
i
1
N\




_ appellant from service wde Endorscmont No. 21716-21. llowe

absconder at that time,

the ibid appointment order dated 01-1G-2007, appellant joined duty as assigned by

the superiors.

That a spurious ‘First Information Report (FIR) bearing No. 99/2016, dated .

a 0'5/06/2016, under sections 302/324/34 of the Pakistan Penal Code, 1860, was

fodged agalnst the appellant at the Kulachi Police Station in Dera Ismail Khan vide

order 11/01/2017 the appellant was declared absconder subsequently, the .

appollant was dolall'lt_d on dated 05/11/2020 and held in custody. Uitrmately, the

appellant was acquitted on dated 23/11/2023 b\,r the Addltional SE‘S'JOHS Judge-,

Dera lsmall Khan. (Copy ofjudgment is annexcd)

lhat vide Ietter No 2291-95 dated 03/03/2018, the District Education Ofﬁcer
imtlated the d:smplmary proceedmg against the appellant yct wathout rendering any
|nformatlon or notice to the appellant. As the appellant was in cuslody at said time

and had no knowledge of the above mentioned notmcation not havmg served as

such,

That all ;the prdceedinps of departme
parte, yet thhoul obserwng due process..

‘That on 30/10/2019 District Education Officer (F) Dera Ismail Khan removed the

ver, the appellant was

and had no-knowledge of his removal from service.

That after atq'uittal‘ from criminal case the appeliant re

1/12/2023 on which appellant came to know about his removal from service,

That appellant moved an app!icatidn‘to 0EO (F) D.1.Khan vide {diary No 6933/27-12-

2023) exp-laming the inability to join the duty. It is however, unfortunate that the

application has neither been taken up nor any decision is madc thereon by DEO (F}

D.1.Khan in spite lapse of more than a montl-u.(Co_py of application is annexed).

That subsequently appellant surrender before the court and faced the trial after that

appellant was acquitted from the criminal case

ntal action were apparently conducted Gy

ported for this duty on

after which appellant went to join his




job on dated 01/12,12023 on which appeliant came to know about his removal frem
his service."_'/ ) ‘ ‘

- 18 -That the dppellant has never remained absent from the service detiberately or
wilfully also did not receive an'y letter or show cause of removal letter from the
concerned department at his residence. Y

11. That the appellant is the law abiding citizen and posse

ss well reputation in the
..... ~ precincts-of the area, beside that this service was the only source of income of the

appellant. Agpellant is sole bread earner of his family.

&

in wake of above submissions, it

instant:appeal the impugned order Endst; No. 21716-21 Dated 30/10/20_19, may
kindly be set-aside and the appeliant may kindly -be reinstated into service along
_ S

with previous benefits and any other refief may be granted to the appellant as

' deemed fit to the concerned appeliant authority_;

-Dated:  /02/2024 Your humble appeilant,

Rehmatuliah
$/0 Bara khan, R/O D.1.Khan.

ADDRESS:MUHAMMAD AKBAR DAKKHANA KULACHI,
TEHSIL KULACHI, DISTRICT DERA ISMAIL KHAN.

Mob No. ] .
ﬂ/-w

pttestedtobe |
a"?rue Copy

is respectfully pra.yed that on acceptance of -
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VAKLATNAMA

BEFORE THE HONOURABLE S&W‘Ce- ’rﬂbwﬂ"\y KPk ) Pﬂ&““‘“"’w

From_ A PQ G__gﬁ_?_‘_r_\:k__m :

A Plaintiff /Appelant /Petitioner/ Camplainant

VERSUS

_____ggzl‘)ﬁ%ﬂ__xﬂﬂ{ ELLL_

i, _.__.__,___,__n_DEfendarlt;'Respondent/Ac used.

In - Suiy/Cage__ — ___S‘ﬂYlf_'_LQ_ ___B “?,P_ﬂ’;‘:‘!__ —

the above mantioned matter / case and auif
and an my/our behalf, that js tg say,

YWe do here by appoint Mr. ZAIN UL ABIDIN AFRIDI ADVOCATE SUPRIEME SOURT ‘:Mul«o\uw.cl A'ﬂ%

107ize himythem to do ail or any of the folfowing ar s, i:: yfour nanye

M{.LW(& A‘H{
L. To appear, act and Diead for mefus in the above rmentioned ca
may be triect or heard or any other proceedings what so ever,
&tc; on payment of fees Separately for each court by me / us,
> To sign, verify, file, present or withdraw alf
appiication for compromise or withdrawat,
_documants, as may be deemeg naces
of the said case ar all i1s stages, ) . .
. To undertake ex¢cution proceeddings, deposit, draw and receive money, cheques, cash an:; grant receipts
thereof and to do all other acts and things which may be conferred to be done for the progress and in the
course of prosecution of the saic. case, . '
4. To appoint and instruct any ott er Advocate/ legal practitioner authorizing him to exercise tire power ang
©authority "conferred upon the alvocate whenever he/they may think fit o do so and tc sign Power of
Attorney o aur behalf, ' '

{ /w2, the undersignect do hareby agree ty ratify and confirm all acts done by the advocate or
substitute in the matter as my /our ¢ wn acts, as i done by mejus to intents ang PUrposes, and I/ v s gndartake
that | /we uy my/our duJy-autnorizgd agent shall appear in the court on all hearings ang wti inforin the
advocate(s) for appearaqce when ase iy calleg and l/we the undersigned agree ho:r'eby not W hoid
advocate(s) or his/their substitute rézponsible if the said Case be proceed
consequence of my/our absence frory court when it is
adjournment costs whenever orderec by the court

retain himself/themselves, Ijwe the -indersigned do hereby 'ag'ree that'in the event of the whe
fees agreed by me/us to be paid to the advacale(s),
prosecution of the above said case untit the same |
above court and I fwe agree hereby rhat once fee s
case whatsoever, T

SE in tl}iﬁ Court/ tribunal o which the gz
ancillary thereto, includle ) apneal, revisior

/any proceedings, petitions, Appedis, crosy ubjectinns and
or for submission to arbitration of the caiq Cise or any. nthor
sary or advisable by him/them and to conduct presecution or defense

WS authorzed

ihe
ed ex-parte or dismissed in defauit in -
Called for hearing and for the resuit of the said case, the
shali.be of the advocate(s) whicl he/they Mmay receive and
- wlhicle or part of the
if remain unpaid, he/they shall be entitledt to viithddruws from
s paid and fee settied is only for the above said case ang
pald, 1/we shail not be entitled for refund of the same in any

IN WITNESS WHEREOF,' I :Kwe do hereby set my/our hand to these presents,-the contents of whic

D have been
réag / read over, explalned fully and understoog by me/us on

“ate: O ;__m_n_.,_m'_&iiﬁ\_-_‘uéﬂ%_&. ' \ |

Name of Person Appointing the Advocate "\W\G\.}- Ul{ﬂh ( A ‘D ? £ “0..1\5}
1/ - . .

Signtaure; _ A’U{ L-—Aﬂf:j

ZAIN UL ABIDIV AFRIDI -
Advocate Supreme Court.




