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BEFORETHE
"HONORABLE KHYBER PAKHTUNKHWA SERVICE =
. | ' . f
TRIBUNAL =~

' |
Khyber Pakhtokhwa |
Service Fribunal !

Dliat'y N(».Lw
In Re: - Datcd'LL——_ : >0 S— ata‘{

Execution Petition No Séf / 2024

 InService Appeal No. 828/2023 | | |
Decided on: 13.11. 2023 3 R

Mr. Shah Fazil, Director Development Dlrectorate of Sports, Khyber

Pakhtunkhwa, Peshawar
(PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Government of KP through Secretary Establishment, Civil

Secretariat Peshawar.

3. The Government of KP through Secretary Planning and

Development Deparfment, Civil Secretariat Peshawar.

i(Respondents) _
EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT

THE JUDGMENT OF THIS HONOURABLE TRIBUNAL
DATED 13-11-2023.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable

Service Tribunal to submit as under:
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. That an appé'al' was filed for directions to the Respondents to strike

down the illegal and unlawfully issued final seniority list dated 06-
12-2022, before the Honorable Service Tribunal and the same was
heard on 13-11-2023. The said appeal Wasﬁaccepted and the illegal
and unlawful final seniority list dated 06-12-202‘2 was strike down.

Copy of the Service Appeal No. 828/2023 is Annex-A

. That the Honourable Tribunal rendered its judgment‘ dated 13-11-

2023, but the respondent did not implement the judgment dated 13-
11-2023 of this Honourable Tribunal. |
Copy of the judgment dated 13-11-2023 has been Annex-B

. That the judgment dated 13-11-2023 rendered:by the Honourable

Service Tribunal, Reference can be given to the relevant portion of

judgment, produced herein below:

“So publication of names of the regularized employees in the official
gazette is condition pre-requisite for giving ejj"ect/tp their regularization.
Until and unless names of the regularized employees were not published
in official gazette, their services will not be considered regularized in
accordance with above mentioned condition. This condition is embodied in
the statute which will have to be given preference upon all otheré decision
or policy if any on this subject. Respondent names were published in the
official gazette on 29" June 2022 even after issue of final seniority list on
25.05.2022, therefore, they are juniors to the appellant because at the time
of issuance of seniority list, services of the p;’oject' and adhoc employees
were not legally regularized, keeping in view cond;'tion No. 4 mentioned
in general condition of section of the Khyber Pakhtunkhwa Regularization
of Service Act 2018, therefore, in our humble view respondent are not
senior to the appellant who came through passiﬁg competitive exam in
year 2018, who in accordance with judgment of apex court reported in
2013 SCMR 1752, will rank senior to the regularized employees.

In view of the above discussion, instant appeal as well as connected
service appeals are partially accepted to the extent that appellants are
senior to private respondent No. 12 to 36 the project/adhoc/contract
employees whose services were regularized at the strength of Khyber
Pakhtunkhwa (Employees Regularization of Service Act), 2018.

Pronounced in open court in Peshawar and given under our hands and
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Seal of the Tribunal on this 13h day of November, 2023"

4. That the petitioner also moved an application to the Respondents;
for the hnplementétibn of the judgment -dated 13-11-2023 of this
Hon'ble Tribunal but no action was taken on the said application
and the judgment dated 13-11-2023 reﬁdered by this Hon’ble
tribunal is still not implementéd by the Respondents. |
Copy of Application is Attached as Annex-D

5. That due to the inaction of the respondents tlo comply with the
directions of the Honourable Service Tribunal, the execution
petitioner now approaches this Honorable Tril:aunal for directions
to implement the judgment dated 13.11.2023 in the larger interest of

justice and fair play.

Prayer:

It is therefore most humbly prayed that on thé acceptance of this
petition, may it please this honorable tribunal to so kindly direct the
implementation of judgment dated 13.11.2023 in‘?Service Appeal No.
- 828/2023, any other relief that this Honorable Tribunal may deem

appropriate in the circumstances of the ci‘%}lso be given.
Exe Petitioner

Through

oA

(AL1 GOHAR DURRANI)

Advocate Supreme ;COurt
0332-9297427 .
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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BEFORE THE = | R

HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL

In Re: | : P
Execution Petition No-. / 2024
In Service Appeal No. 828/2023
Decided on: 13.i1. 2023

Mr. Shah Fazil, Director Development Directorate of Sports,
Khyber Pakhtunkhwa, Peshawar. |
 (PETITIONER) |

Versus :
|

The Government of Khyber Pakhtunkhwa and others
i(Respc')ndents)

AFFIDAVIT Of, |
Mr. Shah Fazil, Director Development Directorate of Sports,
Khyber Pakhtunkhwa, Peshawar.  do hereby solemnly declare and
affirm on oath:- -
I am personally conversant with the facts and circumstances of the case
as contained therein and the facts and circumstances mentioned in the
enclosed writ petition are true and correct to the best of my knowledge

and belief. | |
Deponent W s

CNIC# /4 /176 _?f;d,-!r- P

Identified by: ﬁ
y
ALl GOHAQ DURRANI

Advocate Supreme Court



|

BEFORE THE
HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL |

In Re:

Execution Petition No. / 20224
In Service Appeal No. 828/20i3
Decided on: 13.11. 2023
MEMEO OF ADDRESSES

Mr. Shah Fazil, Director Development Directorate of Sports, Khyber
Pakhtunkhwa, Peshawar. - (PETITIONER)

Versus

1. The Government of Khyber Pakhtunkhwa through Chief

Secretary, Civil Secretariat, Peshawar.

2. The Government of KP through Secretary Establishment, Civil

Secretariat Peshawar.

3. The Government of KP through Secretary Planning and

|
Development Department, Civil Secretariat Peshawar.,

(Respondents)

Petitioner

Through o
A
(ALI GOHAR DURRANI)
Advocate Supreme Court
- 0332-9297427 :
khaneliegohar@yahoo.com
SHAH | DURRANI | KHATTAK
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INTHE

IIONOUR; BLE RHYBER PAKHTUNKH YA SERVICE i‘RIBUNAL

PrEsSHAWAR

Appeal No. ._Z’E}_/EO%

‘ .'

Mr. Shah Fazil /0 Sardar Hussmn, Senior Managf:r (Qpemnon) 18U,

SLDR, Khyber Pakhtunkhwa, Puhawar

Versus

1. The Govemmem of Khvbe" Iak hmn!dlwa
2.
Thmugh %crctary Lst.abhshme'xt (" ovurnman
Pakhtunkhwa
Civil Secretariat, Peshawar. -
3. Planmng & I)evelopment Denartment, Govt, oﬂf "E_
Th.tougn Segiem,._,r P& D, uovermuult of Khyber f‘ chtunkhwa
- Civil 8 Retretatit, Peshawar,
4. The Fmam‘e Del_z_tmnem Gc“emmenz oi 1{1 .yw ot "r{_;
Civil Se@:rctam'at, Pesh awar. .
5. Mz, Sher Afzal ' IR
SPO, Social Welfare Departmenc |
6. M. Ahmad Nawag, ~ "
Chief Planning ofticer, P{gticu]mrc Depattment.
7. Mr. Abid Noor, :
Director (Tech) Irrigation Dcp,gtment
8. Mr. Abdui Rehmun 1
Dy: Scuetary—u P&D Dep'mm‘:nt
9, M. Syed Qamar Abbas, 7,
_ Chief (Coordinator) P&D Depattment. g
10, Engr. Madir Igbat, )
Project Divector Smmall Dams, Itrigation Department.
11. Mr. Abdul Basit, .
“Senior Planning Officer, | ST & IT Depatonent. |
12. My, Engincer Saleem Shaly,
Dy: Ditector (M&E), Peshawar Divigion,
13. Mr. Akbcar Shahzad Bangash,

Deputy Director (Eco), (M7E}, P&ID Department.

A APEEER S




14.

15.

16.

18.

19,

20.

21

Mr, Asim Riaz Muhammad Ali,
Assistant Chief, PSDP, P&D Deparunent.

‘M, Hidavat Ullah Xhan,

S S e AR

Dy. Director (M&E), Bannu Division.

Muhammad Ayaz,

Assistant Chief (Water), P&D Department.

-

7. Me. Tehisil Zaman, . |

Assistant Cluef (Iudustme 5) P&D Department.

Mr. Engjncer Asif Shahab
On deputation to Uppes SD.A. '

 Mr. Amin Khan Bangash, :
Assistant Chicf, (Rule of law) P&D Department

Ms. Palwasha Rehman, .
AC, PPP Cell, P&D Department,

Mr, Rafig Jan, -
Deputy Director, PHC, Peshawir.

22. Dr. Kashif Nazir

23.

24,

25,

28.

29.

- 30.

SPO-II, Health Depnrtmcﬁt.

Mr. Abdggl Aziz Abbasi,
Awamng post in P&D Dep'trtrm.nt

ui .

Mr. Muhammad Imran Khan,

Taxation Analyst/ SPQ, E\cme & Taxation Den:u:funent

Mz:. Aftab Haider
Dy Director (M&E), Kohat Dw.smn

" 26. Mr. Sikandar Khan,

Director (P&T) PERRA., ATD.

Me. Ham yun Khz\ga

Communication Specialist, (UPU), P&D Depamnenr

Ms. Hina ('._}_L;L o
M&E. Specialist, (UPL)), P&D Department.

Syed Nasir Jamil,
Senior GIS Spedialist, (UPU), P&D.

[
£
R
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31. Mr. Shatzad Khan, -
Deputy Ditcetor (ME&E), \'l.li'd.x 1 Division.

AT U

© 32, M Ashfag Khan,
Deputy Director (M&E), Malaizind Division.
33, Mr. Riaz Noorx,
Utban Economist (UPLD, P&D Qumrrme,x
34, Mr. Adnan Salim Khan, . S 2

Project Ditector MP.P, UPU, P&D Department.

~ 35. M. Afrasiyab Khattak, ,
Dy. Dl,.cc tor (M&E), (HQ) P&D Deparm enf.

i

36. Mr. Engineer Alam Zeb - i
Economist Irrigation Depattment. . 4 i

‘. Respondents
APPEAL. UMNDER SECTION 4 OF TI‘TF KHYBER
PAXKHTUNKFWA SERVICES T RIBEI?\_‘_&&“@QT_, 1974 READ
WITH ALL OTHER LAWS ENABL mgigfmrj {CTION OF
THIS HONORABLE TRIBUNAT, 1T U‘ND?R AR'] I(‘LT 212 QT
THE CONSTITUTION QOF THE ISLAMIC_BF PUBLIC OF

| PAXKISTAN, 1573. TO STRIKE DOWN __l'I_E_W_LLEGA . &

"L.JNIASQFULLY ISSUED FINAL, %IMO Z,jflfi ‘ST DATED

0( -12-2022.
RESPECTFULL Y S’UBMITTED- '
Thc Appellant most earnestly request to submit as undet. e

'

That the Appellantis w otking against the designation menuoned in the
heading of the petition in the Planning Cadre. The Appeham 15 a Civil
Servant, and is before this Honorable tribunal for chress of his

grievance in respect of seniotity of the :mpedant which bcmg patt am

parcel of the terms and conditions of seryice, gwcc e*{clualve

jurisdiction to this honotable tdbunal. for adjudication of the tTlAl‘.tC.l
ander the Constitudon of Pakistan, 1973, the Khybes Pf‘]xl)ul\ A, RESHHY

Civil Servants Act, 1973, the Khybet P'ummukhwq %rvlcc T mhumﬂ

Act, 1974 and thc Rules made under thc two Acts. . U1,

Vo

i. That the Appelant was appointed tmough Khyber P ‘dimnlduxv,x

Public Service Commission as Research Qfficer gn ”“‘ 02-_00'., :




regular civil se ervant. Lhe qppeilant is part of the ')lann,x iy service cadre.
The said appointment of the Appellant were ma.’.ie after pu::pcr
adverdsement., e.ompmuve mmmnations, mterv*ew process and
subsequent uppomurem ordr:r., in accordance w*rn the law and

£

keeping in view all the codal formahttes

Copy of ths,. Aspointment Oldms dre Anhier-A,
Y PP

'
.
¥

That the appellant was subseqxg%:ntly promoted to BP’S-18 on 2.:-10-
2019, and is cutrendy serving w5 Senior Manager (C?'g;crmion) .50,
SLDR, Kbyber Pakhtunihwa, E:gshmvat. It is imocrativc to note that
the appeliant was allowed reg:ti':'ligg of seniority w.ef. mum 24-01-2020

vide notification dated 20-02-202 } - "
(Copy of thg, PLOMOtinn orcten, a:c: Annem-A/ 1)

Copy of uonﬁcar"m dated 20-02- i Anne:x- »s./ 2)

That the Khyber Pakhtuokhwa 1‘“ovmc1'11 Planning Smﬁr Rulcs 018

,:

(hercinatter Rulzs 2018), pmv‘dﬂﬁ for the law regula am the nlar.mng

scrvice cadre and thelr satite scz '\’:cc structure for thc p*ovml of

Khyber Pakhtunkhwa. The said rules pr-a,mde for thf.‘. .zductmn of

Cfficers through Initial sppointment (it tnxeﬁ,{ug. !thbe:"’n‘dmtwluw:

P . - . . . - 2
Public Service Comnmission) in BPS and  om¥a ds through

promaotion and wansfer. v is also statedythat except these two maodes

the Rules deesw’t tecognizes or mengon any other macu-; Thause neley

were  published  duough Nodfcoation  Ne. .”;CT( &/
1/SR/PPD/2018 dated 22-02-2018.
(CODY of the KT PPS Rules .?‘)18 o Anmex-B.,

‘That Rule 4(1) read with Schedule IT to the said 2018 ngLS‘I)tOVIGLa
for the appointment and promeotion of the Pl.iﬁi‘}.lﬂé ucrwu C:;ch e In
accordance with the Rules 2018, no appointmeny ot momutlon can be
brought save as is provided in the Rules.

Ct

That the Khyber Pakhtunkhwa Assembly passed T’Eﬁe Khyber
Pakhtunkhwa Employees (Regularization of Services) Act: 4.(]1 8, \vluch
received the assent of the Govetnor in March 2018. 1hc said Act
resuited in the reguladization of services of cinployees wo;lme against

project posts. , i

L ey e s e
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6. That thc f:on:e-mc.nuoned Act in scction 3 and 4 pmwc}cd for the

‘Legulmzatton of Ad-hoc and pIO]CCt‘ employccs--«and the Said

regalatization was to take effect from the date of the ‘comrnenccment

of the Act, Thc said sections are reproduced as u,;d...r. :

3. Rg‘g/mzﬁvatz‘mz of services q/ ad/m employses, -
Notwithstanding anything contasned iy anyilaw or rules, the
ev sployecs at sub-clanse (i) of clanse (2) qf‘.r:tbref.fzon {1) of section
2 of this Adt, appointed o adhoc ba:i.t a{gaznit civil posts and
/Jo/du.g sueh civil posts till the t,azmzzwzw“zﬂb of this Aut, shall be
dcemed to bave been validly appointed og mgt/ar basis, from the
date of commencerent of this Aut, subjert o, verification of their
guaiifications and other credentials by tfm g‘péz&:gw#wd Government
Departnsen, a L
4. Replarization  of  services of 'Z,Jt't_ijuf cmiplyses.--
No/mzt/nldﬂdzqg anything contatned in gny.low or rules, the
m:,tm yees at sub-clanse (i3) of clanse () of | rtdzm.'rfmrz (1) of section
2 of this Aut, appointed on contract basis agajns? project posts and
holding siuch project posts till the conmmencengyt of this A, shall
be deemed to bave been validly appointed 0;1 wg:r/ar basis from the
date of commersement of this A, .rl!bjw! to ‘wrzf vation of their
gualifications and otlur credentials by thy mmerued Government
Department: Provided that the terms and dmd zozz.r of services af.
eniployees reflected at S.No.5 of he Szberf;f/@ shall further be
governed smnder the National Disaster A’[ezixc{ﬁ?‘}wm’ Authority
Adt, 2010 (Act No. XXIV of 2010)and’, Ryz/aflom wade
theronndery and the termi and conditions of .;e;wwj of eanployees
reflected at S.No.6 &= 7 of the Scheduiz shajf i be gover ned under
the Khyber Pakhtunkbwa Emergency Resene’ Sirvices Act, 2012
(Khyber Pakbiunkbwa Act No. XV aof 20 12)

- That to protect the service sttucture and seniority 0{ 'tl"ic already in-

service Civil Servants, general conditions for regt;‘.axiz'uops in bc ‘tton

5 and seniority in Section 6 were provided for. The two s‘.ec.tzons ;c.ad

et

as under:

5. Generd conditions foz regularization,---For thc purpose of
tegularization of the employe.,s under this Act,ithe Eaﬂoxvmg
general conditions shall ke observed: (i) the setvice promotion
quota of all service cagres shall not be a&ec‘tud (i) the
employees shall possess the same qualification and experience
as required for a regul'u: post; (iii) rhe employéés hive nipt
resigned from their services or rennmutcd from, seryice an
account of miscondact, inefficiency oy any other gr.ounds
before the commencement of this Act; and (iv) the services of
such employees shall be deemed to have been feguladzed onky
on the publication of their names in the Official Gazerte, -

G. Scmomy --(1} Except the employees meuuoned in the
proviso to section ¢ of this Act, whose services are to be
"egula.tcd by their respective laws and rules, all other ‘employees
whose services ate regularized under this Act or in the process
of attaining setvice at the commencement of this Act shall ranlk
Junicr o 111 civil servants belonging to thefsame service ot cadre,




8. That it was mandawty for the respondents to take

as the case m.ly be, who-are in setvice on ragulm basis on the
commencement of this Act, and shall also sk junior to such
* other petsons, if: sy, who, in pursuance of the: fecommendation
of the Commission of Dcpa:ctmm*al Seiecuaa Committee, as
the case may be, made before the commenceinént of thig Act,
are to be appointed to the respective sg wvice of cadre,
irrespective of - their ‘actual date of apponmncnt (2) The
senioiity inter-se of the employees, whmae services are
regularized under this Act within the same sr:.nrjce ot cadre, shall
be determined on the basis of their couimuau.. officiation in
such service or cadre: Provided that if the d:’tc of contiraous
officiation in the case of two or mote ctnpmgcus is the same,
the employee older in age shall rank senior to mc yonngem one.

u‘m account the

said 2018 Rules and follow them in letter and spitit. H vever Wﬂﬂ.t has

resulted foJowmg the commencement of the Act if ,2018 is - hees.

PR

chaos. The first step was te issuc notification dated 09-01-5 020,

o

whereby newly regula mcd worr\porn’.um/ units of" plfmnm,,, &
Developmeat Department fuﬁ'* Planning Cells of Ld;mmauunve
Departments were all « ncarm,d !,n the Planning Cadre’i l BPS- 1( and
above through addition to the qchr'dule I of the said 9018 Rulcs‘ The
regularizations of some people gffcutcd in pursuance; of the Khybex
Pakhtunkhwa Regulatization rs,ct 2018, reveal thatd rhey had the

condition %tlpnhtccl of “not affcctmg the promonoa quom of all

2

services cadres’

ez

(Copy of the Notification dared 09- OerOAO 1s Annex-D.)
(Copy of the regularization orc!ms dated 08- (Ju-”O 1?- 1;Anncx-.?/1 )
R

(Copy of the tegularization ordérs dated 03-07-2018 15'}‘;nnex—l}/ 2.)

o

;

\ P

That respondents however have Borw in COI‘nplc..tt. ncgmon af the law

first by including the wnovel pwmpxe of “"‘1Cll.°10n ﬁs a mode m’

\.
‘

appointment, and more nnportaqu*r to negate nhe pnnuplea settled by
Hosnotable Supreme Court of I Pakistan in ;udgrncnt lfg,oxted aﬁﬁ
SCMR 1752, wheteby the Honourable Supieme Court has deprcaateo.
regularizations, absorptions, and inductions, in any ma'mcz othcr than
by initial appointment. There are guidelines given in the ‘,Z_L}tc“ljudgment,
and the said judgment was endorsed by the Govcmme&r; of Khyber

Pakhtunkhwa Estzblishment Regulation. This'is very relevant also

based on the fact that not only this judgment is stillj ld but also the

e atrnn ny




Government of '[\hybﬂ ""L'.htunld*zwq Estahhshm nt anatkucm
(Regulauon ng) ﬂtldorsed '*mx judgment and sem it to zLu the
administrative Sectetaties of tm: Province on 25-02-2014 This wss in
continuadon of the Office ‘viemomndum of the Cabmet Sec;.et'&uat
Establishment Division of the Gove"nmcnt of Paklsmn dated 31 -01-
2014. The following ate the csseqtml aspects of the ]udgmcnt*

i A ivil servant, who gﬁez passing the Caz//pch!u,'e excann i ferms
of the recruitment ruki, &s appointed on merits, Joves bir ripht to be
considered for promution, when an enplayee fm/v any other
organization s absorbed withont uﬂywii{{pn ar rrzzdertakaqg
competitive process with the back dated .ramgé 7, and &5 conferred
the status of a civil servant in complete dt.trqgard of recruitment
rinles.

7 Absorption of a non-civil servant uo;yerrm‘g mm’m;/ statis of a
Cinil Servant and lifewise absorption of Ciys#Servant fropy non
Cadre post to a mdm post without under ta,é‘ul.'g the C omf).?ntwe

process under the mml;tment ratles. : -

1, Introduction of ary alidation law in the natare of 7),1.'/1;,“« or
purallel legislating onthe subject of service law. 5

i Benefit of a!;rarptza;: exctended singe 1994, with or withous hack
dated seniority, is dcc[amd ultravires of the sz stigution.

v, The m-mzv‘y/qyma/zt /¢ rebiving of the retired Civil Gover: vier:
Servanis being violative of the ¢ U'ﬁzmtz(m are deglared nnlliyy

The apex court further held that: ¥

(a) No non Civil-scrvunt can by tran, vad and appointed by way of
d@br/fmzmz to any cadre, the pmzemm‘ wrovided under Esta Cac’e has
been approved by ihis conrt in the case of M hampiad Arshad silta %

(b) No Civil servant of Non Cadre pust an be transferred ont of cadre 5
be absorbed to a cedre post which is meant for regpitment a/)rmg/;
competitive process. L5 =

(c) The procedure prawmd under ESTA CODE ngm':’: that a p;.r"
wha is transferved and appoinied an deputation mmst be a gopt servant
and such transfer should be made throzgh the pmwu‘ af scheotion. The.
borrowing government bas to establish the exigency in f/Je ferst jJ/az s g

then the person iwho i beisig transferred/ p/med on Dm)t latipn 7] g‘,:aw —

mist have mawching qualifications wgbuh 8 in t/m f e/d will) rey: Ciped
experience, ; e

d) An en, /mr )‘Ja/dw a 05 m;de an »az'lﬁarz o o1 omtzo;:‘ 9_;
4 J ),

aweptzmm! cases Jor a dof nite pmad be.rzdo.r i
Jundamental rights of the serving civil sesyant, ap « i :
rebiring on ontrast are deprived for theip lqutmm. axpectansy ) f
prontation te a bigher cadre, which is voilativg of the § provi it qfffmc/a"
4, 19 and 25 of the constitution of Pakistan. i ‘

() The absorption and vut af sirn promatwﬂ will also & W*).':Qse o ting Je.’f
respect and dignisy of the civid sevvant, wha will be forced fa work ander
their rapidly and nndnly pmmatm’ fellow aﬁ?a‘ar:, thase, who have been
inchided from otler service] cadre rogardless of thetr (zf.'a’mteu ) mierits
and resuits in the compesitive excams (if they have uppeared for all exan
at all), hene are wilative of Art 14 of the constitution,

(@) prénciple of locns poenit ntive id the powerof n,ga’rmr ﬂl/ d dau.rwe step




ir taban br'/ it not a priguiple of law that erder suce passed tecanre
- Drvevovable and jmrl aid vipsed iransavtion, it the vrder i illgal shen
p:vpe.zla/ rightr cannot be dained on the basis of an ale_z,al order.

) /Iu)' backdiied "auwu{y sansot be granted 1o auy: ahsorbee ansd bis

iiter w feniority, o ab.mmtfcr in the Cadre shall be maintaird at
the botiom as proviced nuder the rz(/ev reguiating ¢ */.w senioriyy.

(Copy of letter datggg;i 25—02-201;4@.15 Annex-E.)
(Copy of Office Memorandum dated’Al:B;;1~O 1-?.014 1sAnnex-E /1)

10. That the respondents. issued final semot:ity lmt date.d 31-12:-2018,

11

whetein the appellant is nghtly reflected at Seu,zi] '\'!umbm. at Serial
Number 28 in the category of BPS-17. It is pertm#nt ;oglx;xenuon herein
that subscqucnt to the aforementioned final list QE qemomy issuance,
the appeltlant was promoted to BPS-18 on 92—10~2019

(Copy of the final seniority list dated 31- 12—9018 is Annex-F)

That the lcepondentb then issued a tentative eerua 'ty Lat dated 20-02-

The '1ppeL'mt filed a representation against the mudf %cmonty list i

representation dated 04-03-2020. It is peyunent to mcua_on herein i

the appellant has tll date not i‘ctcive:’n ANy Lespons scion the sai,
representarion.  The representation am'm? other m"wnr‘q had L!’.‘
the plea of how the novelty of addition theough mcm51= n” has bee

affected in the cadre. As the said methed of appointme ,,_t s alien to th .‘&}
Civil Servants Act as well as the rules made tht:ﬁﬁundﬁt. TL-
representation also enuncioxed the principles as faid clmvn in 2013 d
SCMR page 1752 and as to how the ‘said ]udgtnent haa b(.en floutw

through the actens of the respondents, o ! f '

(Copy of the tentative seniority list dated 2.0-02~20 @ . Anncx»G g

{Copy of the representation dated 04—O’a 2020 lSiAIuTI x

¥ i!‘u

nom of the (,1"11 Setvants Setvice Structure. TLe appe.l‘. wha Wi

43

initially showa '*t Seral Number 23 of the ten*“lﬁvc seruotlty h:t Ot 90-
02-2020 for employees in BPS-18, was suddenly and "'m 00 feasoris
whatsoever was sent to serial number 55 of the semo;.:-:v list. The
travesty of justice that has ensued out of this actiod : cannot be

comprehended by any _mcans and is obviously liable to be éorrectcd\_

et 2 0 Dl aan b e e ot ey e e S0




(Copy of the tentative seniosity list dated 23-10-2020 is Annex-FL)
13. That the dppclkmt Laung 'ngncvcd of the 'lctiom of tl*e rcspondent.;
preferred a lcpm.,f:utfmon “through propcr mxmel” before the
competent authority dated 17-11-2020. Thc ssud tepresentation

comprehensively deait in the Jissue sod lnghhgghrcd most of the "

illegalities that had waken place in the promulgation Qi the serliority list
; Xk e

dated 23-10-2020. The said represe.ntaqu'; thasa’t  been

answeted/ replied to as of now. L
. < o
(Copy of the representation dated 17-11-2020 is Annex-1.)

v
e

v .

14. That the Respondents with uvitedor motives alsg’ brought about

another nodficedon dated 22-03-2019, wheteby ~putsiders were

B

encadred in the garb of decision of this Honotable Copu* ‘Tt is pertinent
to mention hetein that the Honorable Court had nowherc mc.naoncd

the inclusion of any of the said employees in the PPS L‘f;«dxe

'\'w'.,
(:

(Copy of the notification dated 22-03-2019 is Anm -] )

1

f ’% :~:
S ' B ‘w B ) L
15. That subscquently eather Lnar; steyiag to mend \vqys»,nd treat i o i
. Co
Appellants at par with other departments, another injustice was }

brought in r.i‘\'ror-.gn notficatton dated (9-01-20Z0, llu\ nottﬁc.;’

thaet
brought in more people and were included o the PP c’adre, all to tivs :

derdment of the Appeilants and their cadre. -;j : o

R

{Copy of the notification dated 09-01-262011s A{znex-x&,

Cas i

. That though ne orders were evet made/ camn.‘;unicatcd'm rcgp' 1

[N
je2y

20-02-2020 and 23-10-2020. The appellant dulv m&m d an apoeal '
before the Honorable Khyber Pakhtunkhwa Servmes, Ttlbunal in

Service Appeal No. 3521/2021 which was deécided m wam:‘ of th};
appellant on 14-07-2021, | " L '

i

B

(Copy of the appeal and order dated 14-07-2021 is Aifénex-L and
P L)
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~

17.

19.

A

15.

That due to the noncomphancc of orders of the Hogtomble beimccs
Tribunal, ‘the Appcllant fled an execution petition tQ gwe effccv; and

n'nplement thc 1udgement datecl 14-07-2021 of ;,hc Honoumble
Tribunal. S g

" {Copy of execution pctitidf}x-is Annex-M.)

. ("
A

. That duting the pendency of the execution petition, on'75~ 02- 2022 the

finai seniosity list of PPS BS-18 Officers was issued wheza the appfllant
has been placed in negation ot t,he law at serdal no. 50. I he appell'gnt is
aggtieved of having been placcd junior to 'the pnv ate 1ebpondent.» who
cannot be allowed to have sergionty better than the, appell tant, The

z

appellant preferred successive §epresenmﬂons in respecf of the.'said
seniority list, but to no avail, and the prescribed 90 day ‘have Iapsad.
(Copy of the final scmonzf' list dated 06-12- .7.02') is AnncxaN )

{Copy of the tepresentadons’ am Annex—‘;’:l/ 1)

v
.3 .

That the appellant being agzrieved in respect of seqmﬁt;r ‘being denied,

now apptoaches this honorable mbunal for mdmgence of this tubunal

LT

amengst otl;cm on the Lououmg groundb

GROUN;;,S_:

Iy
5

o o, LAG Y
A

=

Because the Appellant is an nggﬁeved petson within f-_b'e meaning of

Article 212 of the consttution nt the Islamic Repubhc. of Pakfgtan

1972, R

Because the Fund .wnﬁnml Rights of the ﬁppc.llant havé (, lJccn viclated
in relation to Asticle 4, 8,9, 18 & 25 of th :: ("onstttuﬂoa of the Ishrmx.
Republic of Pakistan, 1973. The said rxghs,a flow out oﬁ the tepms and
conditions of setvice of the appellant 'ma rhz Hnr'om‘a]c mbmmi bmug

whie custodian of the Rights of Civil Servants as ens’h::in’éd in the Civii

Servants Act, the wules made thercunder as ch as l e pxotcctitm‘

afforded by the Constitution of Islamic chubl_;sc of Palut.tan, 1973, is
why the Appellant seeks the redress of their grievances ar.tgl to bting 1o
n end the ordeal the Appeilant is going through due %o the illeg@,

ualawful and unjust acts aad inaction of the Respondents.!

P

Because the law doesn’t recogoize the concept of inclugion. This is a

concept alien to the Civil Servants Act 1974, the rules made thereunder

tukh
P Trihu nsc‘vﬁ,
X n.-




N

- h

Iva L
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2018. |

Because the appellant under the law, is required to b:-.-.piaccd at Serial
No. 18 of the Seniority List wstead of Serjal 50. Became the Officers
mentioned at Serial No. 1, 2, 3, s 8,9, 10, 11 12, '13' '1'4 15,16,17, 18,
19, 20, 21, 22, 23, 24, 25, 26, 97 28, 29, ’0 31, 2 33 3 4, & 35 hwe

been wrongly placed seniot to the appellant.

Because the appellant has been ’g‘ohbed of his semont*r in the gmb of
regularizations of Officers, who Lmder the very lavw ths_j‘ me ch\.\lmzized
cannot in any mode and macnet in any way afrc:ct t;hc effecung of
seniotity of the appellant being a xegu.lnr officer commg thrt‘ugh

competitive process and not through a oaxafhute g :

3

Because the seniorty as Jaid aot oniy A.:f' suasta:"ﬂ l}y against the

Regulatization of Employees Act, 2018, ba.u. also c‘.]em’]v vmate the APT

J
Rules, 1989 to the detriment of the appeliant,

’ueﬂn violated

e 3.(;.'__"

Because the Fundamental Rights of the .Apne]lan!; h‘w

in relation to Ardcle 4, 8,9, 18 & 25 of the Cons ‘ltl')n ()f the Islamic

Republic of Pakistan, 1973. The said Lbhtb ﬁow Quu of the terms and
conditions of service of the anpellant as a (mm Servuut and ace as
enshtined in the Civil Servints Act, the mlc“ madc: -.he"c.vndel: as \veﬂ

as the protection afforded by the Constitution of I.sl:umc Repubhc of

Palkistan, 1973. Tt is therefore the reason why thc Appeﬂmt seeks the.

redress of his gdevances and to bting o an end Lha o:dcal:*he Appellant
il
) I

of placement at the wrong seningity poin L i

‘
\

is going through due to the illegal, un}a\Vf

‘aud nn]u st ac t‘ *and nac ucm

v

_\_.

B

Because the law doesn't recognize the concept of inclusion. This is a
concept alien to the Civil Servants Act 1974, the yules maélc thereundar
as well as the Khyber Pakhtunkhwa Provincial P.}ammxg éervicc Rules,
2018. o | T

R
:.f W
'

Because the Appellant Las been discriminated agaiast by going in
negatior: of the Khyber Pakntunkhwa Provincial Planaing Scrvice

Rules, 2018. The suid deviadon and negation is unwamranted and not

recognized by the law.

RS P

ES—— |




- m.

e e % T BRI+ . e L
Because the Appellant has not been treated in acu}f fance mth Taw,

4 2

and his nght secur: cd md gu'lrzmtced under Law and ? onstlmtlon have
Cewd s i

been violated. © - o

Because the App(_ll‘mt has sultcred fot no fault of nm own and the
entite premise of the seniority hst is based on thg .hegahty c:~ tlxe

department the complete detriment of Lhe Ap?)e]lnnt.-.

.8
3

e

';r"

Because the deviation from setdled hyv and adopcma the novel

principles of "inclusion" which aren': re.cogmz.ed‘ by the (‘onm‘m:ioml

law nor the services law of the country is cﬁ::u:ly dlsrﬂgn.td of the law

and the dictums of the Honorable Supeuor uot.u.t.. Df P'\lust:m

Because the famous judgment of Supreme Courl: Qf P‘xlust.ul in Anita

.| it

Turab case (PLD 2013 8C 195) clearly lays do\vn thut rr*ent has to be
followed and the merit in the instant case is clca:ly scttmg aside the
disctiminatory attitude towards the Appelhnt in ]:,m{guig the decisions

in violation of letter dated 25-02-2014 and ofﬁcé'. ‘\'[cmos andum dated
31-01-2014. .

Because the Appellant has served the department y mth ut.nost honesty

‘and clarity and must not be deprived of their due mgbts., ,

(r

Because the decisions of placing )eople mbu* i:tcers other r.mﬂ _

those coming through proper compeunve proces ss senidr to those a'&,.k
1

have come and joined after all codal u_quuemcnto is Il}egal unlawful

and without lawful authority.

“*

W
3

Because the seniority of the '1ppcllant has becn htemlly dane 1 away
with. The fact thac he has been pushed down Erom Scnal Number 2’)

in the tentative list to 55 (now 50) in Final S(.momy List i lb by no mcmb

[
]

condonable. The dewiation is illegal and lmlawfu_,L \
Because the Advice of the Establishmeat Depnxtmmt tef’ancd 1o in
the final seniority bist dated (06-12-2022 has no 1cg'11 st'mdmgs and

necds to be reviewed in light of Esta-code rulings




L.

BA'A

Because 2 \pg elliint has served the dep artment wn.nutmost honesty
and clarity And fmust nof b depnvcd of thelr duc pght‘: which is to be

placed on a higher rank in the final scrnonty list.

Y2

Because the I{Lsporndentv cannot be qﬂowed under th(. law to pass any
seniority list that is unlawkul, as valuable Rights af the Appellants are

involved, which are guaranteed under the Consdtuuon of Islamic
Republic of Paldstan 1973.

Because the Appellant has been &smrrnnated a st by going in

zam |

negation of the Khyber Pakhtunkhwa Prowncﬁl;Planmng Service

[y

Rules, 2018. The said deviation and negation is unwm'mted and not

recogmzed by the law.

Because the Rights ¢f the Appe]lant ate secured unde1 Arucle 8, and
the entirety of Part TI of the Constitution of the Is]afur‘ Republic of
Paldsta an, and its redress falls solely within the nmblt of Atticle 919 of
the Constttutlon of the Islamic Republic of Pdkxstar;a 1 973.

'Because the Appellants have not been treated in acccq:uance \Vith law,

and their right secured and guaranteed undcr Law andA Consumuon

have been violated.

Because the Appeilant has sciffered for no fault of theil‘own and the
entire premise of the case is h,;aecl on the illegality of the; tespondenta

to the complete detriment of th Appellmtq

Because the deviaton from settled law and ad opaug the novel

principles of “inclucion” which aren’t recognized by the Lnnsututim nat
i

law nor Lhe services law of the country is cleacly § i dis Lcomd of the law

and the dictums of the Honarable Supetior Coq.gts of Pakistan,

IR
iR
<L

Because the jud:r'neut of rhe Honorable l)u[uéme ('Qul Leputtcd a3

”Ol3 SCMR 1752 2 has becn specifically vxolated The same \varmnts

ro

acticn from this Honosable Tribunal. ' di

‘Because the Appellant crave for leave to add further gfé:"imds at the

time of his oral arguments before this Hon’ble Court” hlghllghtlng

further contraventions of the provigjons of the Comtltuuon & Laws.




PRAYER:

in view of chL above, 1t is hu 1bly prayed that thx.. ﬂ(’)ﬂOt&ble Court

may brmmnm 7 be pl L:L‘s(.d o, i

‘a. Declare the Final Seniotity list No. SO(EJP&D/3-4/PPS/SLs/2020
- dated 06-12-2022 to he arbitrary, illegal, unlawful zmd without any
;authority and that the Appellant be placed at ﬂcmoﬂtv list above the

private respondeats, who rank junicr to the appellani'_, i

b. Direct the respondents that the judgment of the I—Ionorable Supreme
Court repotted in 2013 SCMR 1'75'7 be implemented { m lf*tter and spitit
in respect of the Khyber Pal;h;:unkhwa Provincial Plannmg Semce

Cadre and violation of the said judgmcnt be strike down

c. Direct that the Appellant be plﬁCt‘ at Serial No. 18 n{ the Sc.nmmy

list of BPS-18 lenmg Se:wce Cadre and above the pl:l"’kfe
respondents. |

 d. Direct that the Appc’d,mt be tlrlltcd in accordance with the law 2o

thar all actions in negation of tm:, law are to be strike down,

e. Any other relief deemed appropdate in the citcamstance of the case
may also be granted.
Iyterim Relief; :
M lay it please this Honorable Court to c’qreu the Respondents not to

undextake any Mid-Career Management Cowsse T taining, prory cmuon nor to

| C“ﬂ any PSB meeting pending disposal of the instant qppeal @k

= X
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Advocate High Court

0332 "29/4”"
Ebancliegohar@yvahoo.com

Shah ]Durmrv i Khartak

(a vegistered law firm)

House No. 231-A, New Shami R()u

Peshawsar. Vi

INTHE

P
i~ i e >

T e

\ 4T,

e arnar s



PE-:( LSWAR Y

! ‘ : _Appeal No.

[ e —

Mr. Shah Fazil .. Vesus. - Govtof XP and 6&1&&5.

- 4
AFFIDAVIT:
L ahah Fazil $/o Sardar Hussain, /o Mohallah Aman Abnd malthl
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KHYBER PAKHTUNKHWA SFRVICE T R]BUNAL PESHA

Service Appeal No. 828/2023

BEFORE: MRS. RASHIDA BANO ... MEMBER (J)
MR. MUHAMMAD AKBAR KHAN ... MEMBER(M)

Mr. Shah Fazil S/o SardarHussain, Senior Manager (Operatxon) LSU,
SLDR, Khyber Pakhtunkhwa, Peshawar. . (Appellant)

VERSUS

1. The Government of Khyber Pakhtunkhwa, through Chiet Secretary, Civil
Secretariat, Peshawar.

- 2. The Establishment Department, Government of Khyber Pakhtunkhwa,

through Secretary Establishment, Civil Secretariat, Peshawar.

3. Planning & Development Department, Government of Khyber
Pakhtunkhwa, through Secretary P & D, Civil Secretariat, Peshawar.

4. The Finance Department, Government of Khyber Pakhtunkhwa, Civil
Secretariat, Peshawar,

5. Mr. Sher Afzal, SPO, Social Welfare Department, Government of Khyber
Pakhtunkhwa, Civil Secretariat, Peshawar.

6. Mr. Ahmad Nawaz, Chief Planning Officer, Agriculture Department,

" Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar,

7. Mr. Abid Noor, Director (Tech) Irrigation Department, Government of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar. '

8. Mr. Abdul Rehman, Dy: Secretary-Il P&D Department, Government of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

9. Mr. Syed Qamar Abbas,. (Chief Coordinator) P&D Department,
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

10.Engr. Nadir Igbal, Project Director Small Dams, Irrigation Department,
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

“11.Mr. Abdul Basit, Senior Planning Officer, ST & IT Department,

Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

12.Mr. Engineer Saleem Shah, Dy: Director (M&E), Peshawar Division SDV
Building Gate 03, Khyber Road, Peshawar. ,

13.Mr. Akhtar Shahzad Bangash, Deputy Director (Eco), (M7E), P&D
Department, Government of Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar.

14. Mr. Asim Riaz Muhammad Ali, Assistant Chief, PSDP P&D Department,
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

15.Mr. Hidayat Ullah Khan, Dy: Director (M&E), Bannu Division,
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

16. Muhammad Ayaz, Assistant Chief (water), P&D Department, Government

- of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

17.Mr. Tehsil Zaman, Assistant Chief (industries) P&D Department,
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

18.Mr. Engineer Asif Shahab, on deputation to Upper SDA, Government of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

19.Mr. Amin Khan Bangash, Assistant Chief, (Rule of law) P&D
Department, Government of Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar.
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20.Ms. Palwasha Rehman, AC, PPP Cell, P&D Department, Government of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

21.Mr. Rafiq Jan, Deputy Director, PHC, Peshawar High Court.

22.Dr. KashifNazir, SPO-II, Health Department, Khyber Road, Peshawar.

23.Mr. Abdul Aziz Abbasi, Awaiting post in P&D Department, Government
of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar. .

24.Mr. Muhammad Imran Khan, Taxation Analyst/SPO, Excise & Taxation

Department, Government of Khyber Pakhtunkhwa, Civil Secretariat,
Peshawar.

25.Mr. AftabHaider, Dy Director (M&E), Kohat Division, Governmcnt of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

26.Mr. Sikandar Khan, Director (P&T) PERRA, ATD, Government of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

27.Mr. Muhammad Shoaib, Assistant FEconomic Advisor, Industries
Department, Government of Khyber Pakhtunkhwa, Civil Secretariat,
Pcshawar.

28.Mr. Hamayun Khan, Communication Specialist, (UPU), P&D Department,
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

29.Ms. HinaGul, M&E Specialist, (UPU), P&D Department, Government of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

30.Syed Nasir Jamil, Senior GIS Specialist, (UPU), P&D Government of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar. ,

31.Mr. Shahzad Khan, Deputy Director (M&E), Mardan Division,
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

| 32.Mr. Ashfaq Khan, Deputy Director (M&E)., Malakand Division,

Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.
33.Mr. Riaz Noor, Urban Economist (UPU), P&D Department, Government
of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar. :
34.Mr. Adnan- Salim Khan, Project Director M.P.P, UPU, P&D Department,
. Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.
35.Mr. Afrasiyab Khattak, Dy. Director (M&E), (HQ), P&D Department,
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.
36.Mr. Engineer Alam Zeb, Economist Irrigation Department, Government of
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.
' ....(Respondents)

Mr. Ali Gohar Durrani
Advocate ... For appellant

Mr. Asad Ali Khan

Assistant Advocate General For official respondents

Date of Institution...... e 07.04.2023

Date of Hearing...........c..covvnenen. 13.11.2023

Date of Decision.............ccoeeennne 13.11.2023
JUDGMENT

~

RASHIDA BANO, MEMBER (I):The instant service appeal has been

instituted under section 4 of the Khyber Pakhtunkhwa Service Tribunal, Act

1974 with the prayer copied as below:

-



\

A

3

/
/

“In view of the. above, it is-humbly prayed that this

honarable Court may graciously be pleased to:

a)

N b)

Declare the final seniority list No.SO(E)P&D/3-
4/PPS/SL/2020 dated 06-12-2022 to be arbitrary,
illegal, unlawful and without any authbrity and that
the Appellant be placed at seniority list above the
private respondents, who rank junmior to the
éppellant. |

Direct the respondents that the judgment of the
Honorable Supreme Court reported in 2013 SCMR
1752 be implg;lzented in letter and spirit in respect
of the Khyber Pakhtunkhwa Provincial Planning
Service Cadre and violation of the said judgment be
strike down.

Direct that the appellant be placed at Serial No.18 of

. the seniority list of ﬁPS~18 Planning Service Cadre

2, Through this single judgment we intghd to dispose of instant service
appeal ds well as connccted (i) Service Appeal No. 863/2023 titled
“Muhammad Imran Kazim Vs. Government of Khybler Pakhtunkhwa through
Chief Secreféry and others” (ii) Service .Appeal' No. 895/2023 titled
“Muhammad Hashim Vs, Government of Khyber Pakhtunkhwa through Chief
Secretary_:z.u}dv others”(iii) Service Appeal No. 896/2023 titled “Imdad Ullah
Vs. Go?erﬁmcnt of Khyber Pakﬁtﬁnkhwa through Chief Secretary and others;,”
(iv) Service Ap.peal No. 897/205§ titled “Naseer Ahmad Vs, Government of

Khyber Pakhtunkhwa through Chief Secretary and others” (v) Service Appeal

No. 1163/202§ titled “Sami Uddin Vs. Government o

and above the private respondents,
Direct that the appellant be treated in accordance
with the law and that all actions in ﬁggation of the

law are to be strike down.

Any other relief. dcemed appropriate in the

circumstance of the case may also be granted.”

Service Tribune!
Peshawny

Khyber Pakhtunkhwa




through Chief Secrctary and others” and (vi) Service Appeal No. 1480/2023

titled “Muhamgx_gd Igbal Vs. Government of Khyber Pakhtunkhwa through

Chief Seéréta-ry énd others” as in all these appeals common question of law

and facts are involved. | |

3. | Briéf facts of the case, as givén in the memor_anda of appeals, are that

appcltants were pdl’l of the planning Service Cadre of the Government of
Khyber Pal\htunkhwa who.after geumg the appomlment in BPS- 17 in the said

cadre on 25.02.2008 was further proinoted to BPS-18 on 22.07../7,019 as Senior\
Plahning Officer. In the mc;antime, the Government of Khyber Pakhtunkhwa
Planning Service Rules 2018 were promulgated which regulate the Planﬁing

Service Cadre and the service structure of its employees. The ibid rules were

publishecli‘ ;.in through Notification No. SO(E)P&D/6~1/SR/PPD/2018 dated

22.02.2018. Subsequently, the Khyber Pakhtunkhwa (Regularization of
Services) Act, 2018 was passed and after receiving assent of tﬁe Governor in

the March_, 2018 was promulgateci. "'l‘he said Act resultéd in regularization of
services of 'employces Working against project post under the P&D Department

of Government of Khyber Pakhtunkhwa. The depa.rtm':ent issued a tentative

seniority llst, wherein, the appellantjalready holding the post in regular service

of the Plann;;xg Cadre and‘those other officers whose services were regularized

Eon the s;t;éngth of KhyberA Pakhtunkhwa Employees (Regularization of
Sewicesj Act, 2018, were dealt wnh by the department in the common

seniority iiSK‘ In the tentative seniority list, so -issued on 20.02.2020, the

'z/ippellan.t .wa's shown at Serial No.23 which accoréing}io him is not a proper

place and.:he f“tled representation against the said seniofity list on 04.03.2020.

Subséqueﬁtly, the respondents issued another seniority list on 23.10.2020 and

theappeliam who was initially shown at serial No. 23 qf the te;xtative seniority

%;st dated 20.02.2020 for employees in BPS-18, was suddenly sent to Serial

Kihsirer P vkhtnkhw-"'
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No.50 of the subsequent seniority: list. The appellant also filed representation

against the subsequent seniority list on 17.11.2020 but no response was given
o ‘ { ‘

from the department. He believes that his seniority was disturbed due to

encadremént of the outsiders. The appellant concludéd factual part of his

“appeal with the submission in reSpéct of the illegality committed by issuance of

the tentative seniority list dated 23.10.2020 and encadrement of employees
notified vide notification dated 19.01.2020 by including them in the Provincial

Planning Service Cadre. The appellant has approached this Tribunal for the

‘solicited relief described under the prayer part of his memorandum of appeal ar

its end. By ﬁlling appeal bearing No. 3521/202:1, which was partially accepted

by this Tribunal and respondents were directed to decide the departmental
appcal/obj'ecti_o,n upon seniority list vide order dated 14.07.2021. During
pendency Aof execution petition, final seniority list was issued on 25.02.2022
wherein éépéflént was placed at serial I\ilo.SO which is against the law.
Appellant ﬁle’d departm‘ental repre§en§ation but of no avail.

4 Réspondents | were put on notice whofi submitted written
feplies/cSmmeﬁ£s an the appeal. We have heard the iééirned c/;)unsel for the

ai)pellani as well as the learned Assistant Advocate General and perused the

case file with connected documents in detail.

3. Learned counsel for the appellant argued that appellant has not been

treated in accordance with law and respondents violated Article 4, 8, 9, 18 and

-25 of the Constitution of the Islamic Republic of Pakiétan, 1973. He further

argued that appellant under the law is required to be placed at serial No. 23 of
the seniority list instead of serial No. 50 and private respondents have wrongly

placed senior to the appellant and the appellant has been discriminated against

by going"jn negation of the Khyber Pakhtunkhwa Provincial Planning Service

pXAnTER
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Rules, 2018 and the said deviation and negation is unwarranted and ‘not

recognized-by the law. He submitted that seniority of the appellant issued by

‘the respondents are substantially against the Regularization of Employees Act,

2018 but also-in violation of the Appointment, Promotion and Transfer Rules,

1989.

6. Conversely, learned Assistant Advocate General contended that the
appellant has been treated in accordance with law and rules and no

fundamental rights of the appellant have been violated and no illegal and unjust

acts have been done by the respondents. He further contended that respondents

by taking into account the PPS Service Rules and in light of the Provincial .

Cabinet decision made in its-meeting held on 09.05.2019, all planning oriented

posts in BPS-17 and above of newly regularized components/units of P&D

‘Department and Planning Cell of Administration Departments, Civil

Secretariat a!pngwith incumbents as well as left over pos;:ts were included in the
Schedule-I of the PPS Service Rules vide Notification dated 09.01.2020. Since
the regularized employeés were included in the Schedule-1 of the PPS Service
Rﬁles alongixvith posts, therefore, they did not affect promotioh quota. of the
appellaﬁt rémer inclusion of posts widen/enhanced the promotion prospects of

the PPS Officers.

- 7. Perusal of record reveals that éppellant was appointed in BPS-17 in

planning service cadre of Government of Khyber Pakhtunkhwa vide order

dated 25.02.2008 who was promotcd to BPS-18 vide order dated 22.07.2019 as

SeniorPIanning Officer w.c.f 24.01.2019. It is pertinent t6 mention here

“appeliants in all the appeals mentioned though promoted on different dated but

later on effect to their promotion in BPS-18 was given from 24.01.2019, which

means that they were promoted on.24.01.2019. Te Government promulgated

oA A
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Khyber Pakhtunkhwa Provincial Planning Service Rules 2018 on 22.02.2018,

.which regulates the planning service cadre and their service structure.

Government of Khyber Pakhtunkhwa also passed the Khyber Pakhtunkhwa

Employees (Reégulation of Services Act), 2018 on 7" March 2018, this act

‘regularized services of employees working against project post under the P&D

Department of Government of Khyber Pakhtunkhwa and planning service
cadre. The Government after approval of Provincial Cabinet in cadre all the
officer and their post in one cadre with the name of PPS vide notification dated
09.05.2019. All the posts related to the planning cadre working in various
departments of the Government of Khyber Pakhtunkhwa were made part of
PPS alohgwith its incumbent irrespective of the fact that their services were
regularized beforc or at the strength of Regularization of services Act 2018.
Appellant and respondents were encadered in PPS cadre. It is pertinent to
mention here that private respondent No. 5 whose sefvices in BPS-18 was
'rcgu}arized vide notification 27.09.2011 in compliance of order of Peshawar
High Court, Peshawar dated .08.09.2011 in COC No. 38/2011 filed in writ
petition No. 917/2007. Services of private respondent No.6 was regularized in
BPS-18 vide notification dated 05.04.2012 in compliance of Peshawar High

Court, Peshawar order dated 23.02.2012 in review petition bearing No.
101/2011. Services of private respondent No.7 was regularized in BPS-18 vide
noﬁﬁcation dated 04.08.2020 wei 18.05.2006. Scrvice§ of private respondent

No.8 was regularized in BPS-18 vide notification dated 31.10.2016. Services

- of private respdndent No 9 & 10 were regularized vide notification dated

28.11.2017 on the basis of Khyber. Pakhtunkhwa Planning and Monitoring Cell
Irrigation AEmployees (Regularization‘of Service) Act 2017, which was
promulgated on 13" March 2017. Private respondent No. 11 was regularly

appointed in BPS-18 vide notification dated 01.04.2019. Respandent No 5 to
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--“ were in régular BPS-18, while their posts alongwith incumbents were
include;i m Schedule-1 of the Khybe.r. Pakhtunkilwa Provincial Planning
Service Ru£§sv2018 with effect from 22.02.2018 froin the date of promulgation
of Rules. These rules provided ‘transitional passage :to officer seniority, v.vho
“were brought on the strength of the Service. Rules 8 of the Rules provide
trz.insilidn.a,l"- which read as;

“The seniority position of the various officers appointed in planning
cadres of various department and broz)ght on the strength of the
service on coming into force of these rules shall be considered from
the date of their regular appointment to the posts in their present
basic scales of pay.

Provided that where two or more civil servants have been
appointed to their present basic scale on the same day. The older in
age shall be considered senior.”

8. So Rule 8 give protection to the sé‘niority of réspondent No. 5 to 11
whose services were already regularized in BPS-18 before inclusion éf
their ﬁost alongwith its incumbents in PPS cadre and they were promoted
in BPS 18 earlier to the appellam Claim of the appellant that they are
senior fo respondents No. 5 to 11 is negated by above mentioned Rule 8
becguse appeliang was sclected by Public Service Commxssxon in BPS-I?,
who were allowed to r;again his seniority w.e.f 24,101.2019, and he was
promoted in BPS-18 on 22.10.2019 while respondent No 3 to 11 service
were regularued much before the promotion of the appellant to BPS 18 on
the datcs mentionéd above. So it is held that respondent No. 5 to 11 were
already regularized civil servants in BPS-18 before promulgation of
Kh.ybex" Pakhtunkhwa Provincial Pkarming Service Rules 2018 and whose
posl along its mcumbents were included in pianmng service cadre,

therefore they are rlghtly placed senior to appeilants as Rule 8 of PPS

%ﬁtex 2018 provxde transitional to them.
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9. Now come towards privatf,; 1_r'csporiéient No. 12 to 36 whose services were
regularized after promulgation” of PPS Rules 2(518 on the basis of Khyber
Pakhtﬁz;xkhwa Employees (Regularization of Sérviée) Act 2018. The Khyber
Pakhtunkhwa Provincial Planning Service Rules, 2018 provide method of
initial ‘rtl‘)cr.uitment, promotion and training of planning service cadre and entire
sevwicé‘ structure for Khybér Pakhtunkhwa Province. Beside these two no other

mode ‘and method of recruitment to a post is available/mention in these rules.

Khyber Pakhtunkhwa Assembly pa'ésed Kﬁyber. Pakhtunkhwa Employees

(Regularization of Service Act 2018 which' was assented by the Governor of

Khyber I’ékhtunkhwa on 7" March 2018. Section ‘3 and 4 of the act provides
for regularization of the adhoc and project employees which will take effect

from the date of commencement of the Act both section are reproduce here for

“ready reference;

, ‘:‘3,-" -.Regularization of - Service of Adhoc Employees:—-
Notwithstanding anything containéd in any law or rules, the employees
:a-t sub-clause (1) of clause (¢) of sub-section (lj)of seétion 2 6f this Act,
vap‘poimed on Adhoc basis against civil posfs and holding such civil
posts till the commence;ﬁent of this Act, shal-i be deemed to have been
| validi;f appointed on (cgdlar basié, from the date of commencement of
?t.his Act, subject to verification of their qualifications and other
'éredentials by the c.onc'err.xgd Government Department.
A 4 Regularization of Serﬁce of Project Employees:---Notwit-hstanding
.l.:an.ything contained in any law or rules, the e;hpioyees at sub-clause (é)
_l of sub;seczion (1) of secyion 2 of this Act, appointed on contract basis

against project posts and holding such project posts till the

commencement of this Act, shall be deemed to have been validly

I.l.
-

. %appointed on regular basis from the date of cor gélfcinent of this Act,

4
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sub'jcct to verification of their qualifications and other cred;ntials by the
concerned Government Department:

Providéd that the terms and conditions of _sérvices of employees
reflected at S.No.5 of the Schedule shall further be governed under the
Nat%onle Disaster Management Authority Act, 2010 (Act No. XXIV of
201 0) e,mjd Regulations made thereunder; and the terms and. conditions
of" services of employees reflected at S.No.6 & 7 of thé Schedule shall

be governed under the Khyber Pakhtunkhwa Emergency Rescue

Services Act, 2012 (Khyber Pakhtunkhwa Act No. XV of 2012).”

Protection is given to the service structure and seniority of in service civil

servant in section 6 which deals which the seniority and read as;

Seriiority.--~(l) Except the employces mentioned in the proviso to

section 4 of this Act, whose services are to be regulated by their

. respective laws and rules, all other employees whose services are

regularized under this Act or in the process of attaining service at the

commencement of this Act, shall rank junior to all civil servants

belonging 1o the same service or cadre, as the case may be, who are in

service on regular basis on the commencement of this Act and shall

also rank junior to such other persons, if any, who, in pursuance of the
recommcndanon of the Commlsswn or Dcpartmenta! Selection -

Commlttee as the case may be, made before the commencement of thlS

: Act are 10 be appointed in the reSpectwe service or cadre, irrespective

of _thezr actual date of appointment.
(2) The seniority mter-se of the employees, whose, services are
reguldrwcd undur thxs Act within the same service or cadre shall be

dctermined on the basis of their continuous officiation in such service or

cadre, °

ervice T ulnnw'
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10. In accordance with section 6 civil servants whose services were
regulated under this act shall rank junior to all civil servants belonging to
same s;:ryi"ée or cadre. The matter of inter-se-seniority of the civil servants

whose services were regularized as a result of the Khyber Pakhtunkhwa

- Regularization of Act, 2018 is also dealt with in section 6 and which will be

determined on the basis of their continuous ofﬁciatioﬁ in such service or
cadqu The ,'most important  factor for rcgularizatioﬁ of sgrvices of
project‘/cron_t"ract and adhoc employeés are the general conditions; which are
prérgqui’sits for regullarization and are given. iﬁ Section 5 of the act which are;
“S. General conditions for régularization:---For the purpose of
~ regularization of the employees under this Act, the foIIowmg general
conditnons shall be observed: |
i) The service promotion quota of all servicé cadres shall not be
" affected:
iiﬁ The employees shall possess the same qualification fmd experience
- as required for a reg.ular post;
iii)‘The employees have not resigned from theif'services or terminated
from service on account of m:sconduct mefﬁcnency or any other
groﬁnds before the commencement of thls Act; and
iv) The service§ of such employ_ees shall be deemed to havev been
\‘rcgularized only on the bhblication of their names in the Official
vGazeite.
1. ‘ Respondent after prom.ﬁlgatio‘n of the Khyber Pakhtunkhwa
ReguiarizaJtion Act of 2018 iséuqd notification date;i 09.01.2020 whereby
newly regﬁ%ﬁrized components/uni.ts of Planning & Development Department
and Planning Cell of Administrative Department wer§ encadred in planning

cadre of BPS-17 and above throizgh -addition 'to schedule 1 of Provincial

Lot Y tNl‘ 1
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Planning Service Rules of 2018. The Government of Khyber Pakhtunkhwa
vidé letter dated 17.05.2019 issued directions to all Administrative Secretary to
deernn;sent for provision of planning related post/officers in BPS-17 and
abovel for assessment/suitability for its inclusion in schedule data of PPS cadre.
Resjaondérit after absorption of all the cadres issued/seniority list dated
20.02.2626, wherein appellant was shown at serial No.23 of the seniority lis?
upon which appellant filed his objection but instead of answering objection of

the petitioner respondent again issued another seniority list on 23.10.2020

which is totally in negation of settled service rule and judgment of apex court

reported in 2013 SCMR 1752 which was duly sent to administrative

dcpartrhent by Government of Khyber Pakhtunkhwa vide letter dated

" 31.01.2014. Appellant was placed at serial 55 from Serial no.23 in the seniority

list of BPS-18 issued on 23.10.2020 without any pltausible reason. Appellant

also filed objection upon this tentative seniority list which was rejected in

violation of law and rules on 04.07.2022 and final seniority list of BPS-18 was
issued dln 25.02.2022. For determination of controversy in issue there are three
ﬁrovis-ions ie. section 3, 4 and 5 in th¢ Khyber Pakhtunkhwa Employees
(Regularization of Service, Act) 2018. Section 3 and 4 of the act deals with
considcfiz-ig ‘,appoir;tment of all the adhoc and project employees as validly

app_oiriicd on regular basis from the date of commencement of this Act which

means post of project employee who hold under project will be deem to have

been fcézllé'r"post and its incumbent will be consié:cr validly appointed on a
regular .;-)ost after commencement of the Act. For regularization of services,
there 'a‘irlc general conditions which will have té be/ fulfilled before
regular@zation of service of a préjcct or adhoc ej;minloyeés out of which fs; @iv)
The ser'v-ice of such employees shall be deemed to Have been regularized only

on the publication of their names in the official gazette.

) -
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12. Sof publication of names of the"reg’ulhrjzed' e;nployees in the official
gazette i_s condition pre-requisite for giving effect to their regularization. Until
and unless names of the regularized employees were not published in official
gazette, iheir services will not bAe considered regularized in accordance with

above irientioncd condition This condition is embodied in the statute which

will havc to be given prcference upon all others dec;s:on or policy if any on the

1
. ”rn-. Py

sub}ect Respondent names were pubhshed in the ofhual gazet:tejon 29" June
a4 4E) M

2022 even after issue of final seniority list on 25.05. 2022 thereforc:”they are

juniors w0 the appellant because at the time of issuance of seniority.}ist, services

of the pro;ect and adhoc empioyees were not legally regulanzed kcepmg in

t e, + 3 t: lt

“N-.

view condmon No. 4 mentioned in generai«condgtl(g}} gf section 5 of the
s ey

Khyber Pakhtunkhwa Regular;zauon of Service Act 2018, tff;f%fore in our
humble view respondent are not seni'or to the appéllant who came thrbiu'g:fl
passin&; competitive exam in yea} 2018, who ‘in accordance with judgment of
apex cloxr;rt reported in 2013 SCMR 1752, will rank senior to the regularized
emplo‘y'ecs.
13. :'illvniview of the above discussion, instant appeal as well as connected
service appeals are partially accepted to the extent thélt appellants are senior to
private respondent No. 12 1o 36 ‘the pfoject/adhoc/contracf employees whose
serviécé \§ere regularized at the stféngth pf Khyber ifakhtunkhwa (Employees
Regul'a:'rlization of Service Ac-t), 2018.
4. - Pr onounvced in open cowt inPeshawar and gzven under our hands and
3eal of Fthe Tribunal on thzs I 3"’ day of Novembe; 2023.

. \}

(MUHAM ADIAKBAI AN) - (RASHIDA BANO)
' Member (E) : Cemf; Member (J)

*Ralvemulinh
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The Secretary to Government of Khyber Pakhtunkhwa
Planning & Development Department.

Subject: IMPLEMENTATION OF COURT DECISION.

It is submitted that the Services Tribunal, Peshawar has decided our appeal

regarding fixation of seniority of BPS-18 (PPS Officers). An attested copy of the decision is
enclosed herewith,.

It is worth-mentioning that some of our colleagues are at the verge of
retirement and the Establishment Department has asked for submission of such cases on
« priority latest by 26% January, 2024.

In view of foregoing, it is requested that the court decision may be implemented,

With regards.

l »
1. Muhammad Hashim (PPS 8S-18) @AZM

2. Srah Fazil (PPS 85-18) }%-
- s
3. Naseer Ahmad (PPS BS-18] nA |

4. Imran Kazim (P?S BS-18) M
) | | / |
{




POWEROFATTORNEY

BEFORE THE ﬁ/a Feoiifomet /szv

No | of 2024

Gt 31

I/we . do hereby appoint & constituteThe Law Firm Of

SHAH | DURRANI | KHATTAK

(a registered law firm)as counsel in the above mentioned case, to do all or any of the following acts, deeds
. and things:-

1. To appear, act and plead for me/us in the above mentioned case in this Court/Tribunal
or any other court/tribunal in ‘which the same may be tried or heard and any other
proceedings arising out of or connected therewith.

2. To sign, verify and file Plaint/Written Statement ot withdraw all proceedings, petitions,
suit appeals, revision, review, affidavits and applications for compromise or withdrawal,
or for submission to arbitration of the said case, or any other document, as may be
deemed necessary or advisable by him for proper conduct prosecution or defence of the
said case at any stage.

3. To do and perform all other acts which may be deemed necessary or advisable during the

. course of the proceedings.
AND HEREBY AGREE.- : ’
a) To ratify whatever the said Advocates may do in the proceedings in my interest,

Not to hold the Advocates responsible if the said case be proceeded ex-parte ot
dismissed in default in consequence of their absence from the Court/Tribunal
_When it is called for hearmg ot is decided against me/us.

b) That the Advocates shall be entitled to withdraw from thé prosecuuon of the
said case if the whole OR any part of the agreed fee remains unpaid.

In witness whereof I/We have sxgned this Power of Attomey/ Wakalat Nama hereunder the contents of
which have been read/ explamed to me/us and fully understood by me / us this 4 day of
at .

Signa £ Executént(sj ‘

Accepted subject to term regarding payment of fee for/on behalf of The Law Firm of Shah |
Dutrani | Khattak. i

-’y L4 )

ALI GyHARDURRANI 813 A,L’ 77

Advocate Supreme Court  f 7/0/ ge5/8 / &/
' “aligohar@sdklaw.org

2&/«»

+92-332-929-7427 Z : :z '

Zarak Arif Shah o , Babar Khan Durrani

Advocate High Court S .Advocate High Court
0333-8335886 : M '9/ 0301-8891818
Hannah Zahid Durrani

Advocate High Court

Shah | Durrani | Khattak

" (A registered law firm)
www.sdklaw.org info@sdklaw.org

231-A, Street No. 13, New Shami Road, Peshawar.
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