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Before The

Honorable Khyber Pakhtunkhwa service

Tribunal
Khyber PnklituBctiwa 

Service 'I'rib'unal

Osary No.

In Re: Oatccl

3^jrExecution Petition No. ./2024

In Service Appeal No. 828/2023

Decided on: 13.11.2023

Mr. Shah Fazil, Director Development Directorate of Sports, Khyber 

Pakhtunkhwa, Peshawar.

(PETITIONER) i

Versus

1. The Government of Khyber Pakhtunkhwa through Chief 

Secretary, Civil Secretariat, Peshawar.

2. The Government of KP through Secretary Establishment, Civil 

Secretariat Peshawar.

3, The Government of KP through Secretary Planning and 

Development Department, Civil Secretariat Peshawar.

(Respondents)

EXECUTION PETITION TO GIVE EFFECT & IMPLEMENT

THE TUDGMENT OF THIS HONOURABLE TRIBUNAL

DATED 13-11-2023.

Respectfully Sheweth.

That the petitioner earnestly craves the permission of the Honorable 

Service Tribunal to submit as under:



M

1. That an appeal was filed for directions to the Respondents to strike 

down the illegal and unlawfully issued finM seniority list dated 06- 

12-2022, before the Honorable Service Tribunal and the same was 

heard on 13-11-2023. The said appeal was accepted and the illegal 

and unlawful final seniority list dated 06-12-2022 was strike down. 

Copy of the Service Appeal No. 828/2023 is Annex-A

2. That the Honourable Tribunal rendered its judgment dated 13-11- 

2023, but the respondent did not implement the judgment dated 13- 

11-2023 of this Honourable Tribunal.

Copy of the judgment dated 13-11-2023 has been Annex-B

3. That the judgment dated 13-11-2023 rendered;by the Honourable 

Service Tribunal, Reference can be given to the relevant portion of 

judgment, produced herein below:

"So publication of names of the regularized employees in the official 

gazette is condition pre-requisite for giving effect to their regularization. 

Until and unless names of the regularized employees were not published 

in official gazette, their services ivill not be considered regularized in 

accordance with above mentioned condition. This condition is embodied in 

the statute ivhich will have to be given preference upon all others decision 

or policy if any on this subject Respondent names ivere published in the 

official gazette on 29" June 2022 even after issue of final seniority list on 

25.05.2022, therefore, they are juniors to the appellant because at the time 

of issuance of seniority list, services of the project and adhoc employees 

were not legally regularized, keeping in view condition No. 4 mentioned 

in general condition of section of the Khyber Pakhtunkhwa Regularization 

of Service Act 2018, therefore, in our humble view respondent are not 

senior to the appellant who came through passing competitive exam in 

year 2018, ivho in accordance ivith judgment of apex court reported in 

2013 SCMR 1752, ivill rank senior to the regularized employees.

In vieiv of the above discussion, instant appeal as ivell as connected 

service appeals are partially accepted to the extent that appellants are 

senior to private respondent No. 12 to 36 the project/adhoc/contract 

employees zohose services ivere regularized at the strength of Khyber 

Pakhtunkhwa (Employees Regularization of Service Act), 2018. 

Pronounced in open court in Peshawar and given under our hands and

s



. j;
Seal of the Tribunal on this 13h day of November, 2023"

4. That the petitioner also moved an application ,to the Respondents 

for the implementation of the judgment dated 13-11-2023 of this 

Hon'ble Tribunal but no action was taken on the said application 

and the judgment dated 13-11-2023 rendered by this Hon'ble 

tribunal is still not implemented by the Respondents.

Copy of Application is Attached as Annex-D

5. That due to the inaction of the respondents to comply with the 

directions of the Honourable Service Tribunal, the execution 

petitioner now approaches this Honorable Tribunal for directions 

to implement the judgment dated 13.11.2023 in the larger interest of
I

justice and fair play.

Prayer:

It is therefore most humbly prayed that on the acceptance of this 

petition, may it please this honorable tribunal to so kindly direct the 

implementation of judgment dated 13.11.2023 in iService Appeal No. 

828/2023, any other relief that this Honorable Tribunal may deem

iso be given.appropriate in the circumstances of the case m;

Execimm Petitioner

Through

(Ali Gohar Durrani) 
Advocate Supreme iCourt 
0332-9297427
khanelieffohar@vahoo.com
SHAH I DURRANI | KHATTAK

mailto:khanelieffohar@vahoo.com
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Before The

Honorable Khyber Pakhtunkhwa service

Tribunal

In Re:

Execution Petition No. ./2024

In Service Appeal No. 828/2023

Decided on: 13.11.2023

Mr. Shah Fazil, Director Development Directorate of Sports, 

Khyber Pakhtunkhwa, Peshawar.

(PETITIONER) i

Versus

The Government of Khyber Pakhtunkhwa and others

(Respondents)

AFFIDAVIT Of.

Mr. Shah Fazil, Director Development Directorate of Sports, 
Khyber Pakhtunkhwa, Peshawar, do hereby solemnly declare and

affirm on oath:-
I am personally conversant with the facts and circumstances of the case 
as contained therein and the facts and circumstances mentioned in the ' 
enclosed writ petition are true and correct to the best of my knowledge

and belief. /G/
Deporient

CNIC#

Identified

Ali Gohar Durrani 

Advocate Supreme Court
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Before The

Honorable Khyber Pakhtunkhwa service

Tribunal

In Re:

Execution Petition No. ./2024

In Service Appeal No. 828/2023

Decided on: 13.11. 2023

MEMEO OF ADDRESSES

Mr. Shah Fazil, Director Development Directorate of Sports, Khyber

(PETITIONER)Pakhtunkhwa, Peshawar.

Versus

1. The Government of Khyber Pakhtunkhwa through Chief 

Secretary, Civil Secretariat, Peshawar. '

2. The Government of KP through Secretary Establishment, Civil 

Secretariat Peshawar.

3. The Government of KP through Secretary Planning and 

Development Department, Civil Secretariat Peshawar.

(Respondents)

Petitioner

Through

(Ali Gohar Durrani) 
Advocate Supreme Court 
0332-9297427 ,
khaneliegohar@vahbo.com
SHAH I DURRANI | KHATTAK

mailto:khaneliegohar@vahbo.com
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In The ;'
honour/Vble KEn’"BEa PAia-iTcrNrcRWA SERViCB Tribunal

Peshaw.ar

;

I

«

Appeal No. /2023
>

1

1

Mr. Shah Fazil S/o Sardar Hussain, Senior Manager (Rp^eration) LSU, 
SLDRj Kir/ber PaJditimkhwa, Peshawar. « r

AppellantI • i •-

Versus

1. The Government of Khvber rakhtunldnva. . ./
Tlirough Cliief Secretaiy Goverament; of I’Chyber Paldilurilvhwa 
Ciril Secretiiriiit Peshawar.

3

:;
I

2. Establishment Department. Govt, of Khvber Pp-khtiinkhwa. 
Through Secretary Establishment, Governrn'ahc'. ' of Kiiyber 
Palditunldiwa 
Cml Secretariat, Peshawar,

i

?

3. Planning & Oevelopinent Department. Govt, of KPc

Through'Secretary P jlk D, Govemixieut of IChyber Fakhfixtildiwa 
Civil SecferaHht; Peuhawar.

4, The Finance Departmenn Government of XClxyhy-y Palditunkhwa. 
Tlirough Secretary Finance, Government of Kiiybei: Palditunldiiva 
Chdl Secretariat, Peshawar.1

5. Mr. Sher Afzal.i
SPO, Social Welfare Department

■

\6. Mr. Ahmad Nawaz.
i

Cliief Planning ofncer, Agncultur-c Department.

7. Mr. AbidNoor.
Director (Tech) Itrigadon Deps^-tment.

;;
'r 8. Mr. Abdul Rehman.

Dy: Secretary-ll P&D Departtricnt.
;;

9. Mr. Sycd Oamar Abbas..
Chief (Coordinator) P&:D Department.

■I
i'

1; ( ••
. ;;10. Engr. Nadir Iqbah

P.roject Dii-ec,to.i; Sriiall Dams, Iiaiigadon Department. '•
■ r..' .

ri

11. Mr. Abdul Basit,f

Senior Planning (.)fi:ic.ei;, $T I'P DcpacQ.nent. ,
12. Mr. Engineer Saleem Shah.

Dy: Director (M&E), Peshawar Division.
13. Mr. Mchtar Shahzad Bangash 

Deputy Director (Eco), (Ivl7E), P&D Departrneni;.

!■' ; :
i

EO
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14. Mr. Asim Riaz Muhammad Ali..
Assistant Chief, PSDP, P«SiD Deparmient.

15. Mr. Plidavat Ullali IQmcu

Dy. Directox' (M&E), Bannu Dmsion,

16. Muhammad Ayaz,
Assistant Cliief (Water), P&D Department

17. Mr. Tehsil Zaman.
Assistant Cliief (Industries) P&D Department.;

18. Mr. Engineer Asif Shahab. 
On deputation to Upper SDA.

1
s

19. Mr. Amin Khan Banga.qh.
Assistant Cliief, (Rule of law) P&D Department

;

2Q. Ms. Palwasha Rehman>!
AC, PPP Cell, P&D Departnientr ■

21. Mr. Rafiq Tan.
Deputy Director, PHC, Peshawiir. i1

22. Dr. Kasliif Nazir. -!

SPO-II, Plealtli Department r«.
i

1
i

Ii

23. Mr. Abdul Aziz Abbasi>i
Awaiting post in P&D Departnient.

V'

24. Mr. Muhammad Imran Khan.
Taxation Analyst/SPO, Excise & Taxation Department

,V

!■

I

.. .:V,

25. Mr. Aftab Haider. :■

■■■ ;
Dy Director (M&’E), Kohat Division. f

;
\\

26. Mr. Sikandar Kharu!
i

Director vT&T) PERBA, ATD.
A

!
I27. Mr. Muhammad Slinaib. , rK)

■ ■ 11 I III     I .

Assistant Economic Advisor, Industries DepiUlment.^^v'

■ '-Hi'

• ■»A . !
I
;

28. Mr. Hamayun Khan
Communication Specialist, (UPU), P&D Deparrmeni.-'

; .X

29. Ms. Hina GuL
M&E Specialist, (UPU), P&D Department.

1;;

3Q. Syed Nasir Tamil,
Senior GT.S Specialist, (UPU), P&D,

I
1

;
I

V

A



31. Mr. Shahzaci Khan,
Deput'/ Difcctor (IVI&E), Marcl'.ui Oi\dsion.

?;•

i

32. Mf. Ashfaq K3ian.
Deputy Dircccor (TN'I&E), Malakfuicl Dhksion.

i1

V*

33. Mr. Riaz Noor.
Urban Econoniisr. (UPU), P&D Deparmient.

0 ;\

■ If34. Mr. Adnan Salim Khan,
Project Director M.P.P, UPU, P&D Department.

i-;
■

35. Mr. Afrasiyab Khattalc.
Dy. Director (M&E), (HQ) P&D Department.

.'Vi 36. Mr. Engineer Alam Zeb.
0

Economist Irrigation Departniei^t. •!: ,
.1. .

.Respondsentst . ♦

Vi
APPEAL imDER SECTION 4 :- OF THE mYBER

: i

PASHTtlNlffl'WA SERVICES TRIBUNAL ACT, 1974 BEAD

WITPI ALL OTHER LAWS ENABLING TmUSDXCTION OF 

THIS HONQILABLE TRIBUNAL. TJNDER. ARTICLE 212 OP 

THE CONSTITUTION OF THE ISLAMIC REPUBLIC OP 

PASSTAN. 1973. TO SirMKE DOW^^ TIIE %..L,EGA.L 8c
....................... .. “ t •

TINT.AWPTTTJ.Y ISStJED FINAl, SBNIOMitYHST DATED

i.;

! ;

i

r’
06-12-2022.

■ •Iy ii !RESPECTFTILTA^ SUBMITTED;
a;

' 1;
Tjie A-ppellant most earnestly request to submit as under:

^ That the Appellant is worldng against the designation meHtioned in tlie 

heading of the petidon in the Planning Cadre. The Appellani.dg a Chdl

Servant, and is before dais Honorable tribunal for redress of his
.,1”

grievance in respect of seniodiy of tlie appellant, which bemg part and
.',V ' *

parcel of the temis and conditions of semce, giytis e.’tclusive 

jiuisdiction to this honorable tribuna), for adjudication of die matter 

under the Conscimtion of Paldstan, 1973, die IClayber'Pr.ki-uuul.U'\ ,t 

Civil Seiwants Act, 1973, the Kliybet Paldatunkhwa SeAtice Tfihunjti 

Act, 1974 and the Rules made under die two Acts. ., y) . ,■

..■i
[

;
>.

;
I
1

i

I
I

L

I;
I ;

!BRIEF FACTS:

;i. That die. Appelliuit was appointed tiirough Khyber Palditunldiwa 

Public Service ('oinr.nissiori as B.eseatch Officer on 2h-il2-200S at:
5

I
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• Bi

regulai: dvil seirvjmt. The appellant is part of the plana^ir^ ser\'ice i:adre. 

The said appointment of die Appellant v/ere made after proper 

advertisements, competitive examinations,: interview, process and 

sulDsequcni: appoind.nent orders in accordraice with' the latv and 

keeping in view all tine codal forptilities.

; 1

I'>

i

(Copy of the Appointment Orders fke Anhtx^A.)i

!
2. That the appellant was subsequendy promoted to BPb-lS on I t-lO- 

2019, and is cnrtendy se,rving its Senior Manager (Operation) TSU, 

SLDK.,, Khyber Pakhtunlchwa, T'^shawar. It is imperative to note' diat 

the. appellant was allowed reg:iirii£^.g of sciuoticy w.e.f. fi'Cm 24-01-2020 

vide notifi-cation dated 20-02-2020.

t

;

;

(Copy of the promotion orders are _Annex-A/l.) 

(Copy of notitication dated 20-02-2,020 k Annex-A/2)
:v

1)

3. That the Khyber Palditiiiiltiiwa Provincial Planning Secdcc Rules 2,018

(heixinafter Rules 2018), prowidgs for the law regoladitg. the planfiing
'* ;

setdee cadre and thek entire sdw'ce stipeture for the', province of
; . V '• i-

Khyber Palchtunkhwa. The said rales ptipdde for die'.inductioa of 

Cfticers through Ir.itiai ripnointmeni: (thi'bugh. .l?Chyljei!''Pa!tiitwiItii.w;= 

Public Sendee Commission) in BPTT'!? and onwards tiarough 

promotion and n::'.nsfc:.t. It is also statedphat except tiuese two modes 

rile. Rules deesnd: recognizes o.r mention;any other mode; These ruit:

I
.'T'> /

1

1
1

were nublisi'.cd through Notiticadon 

1/SR/PPD/2G18 dated 22-02-201S.

No. i

(Copy of tile KIP PPS Rules ,2018 ke Aimex-B,;

4. That Rule 4(1) read witii Schedule. II to the sairi 2018 Rules^proiddes
h ■

for the appointment and promotion of tiie Plamiing Service C;pb:e. In 

accordance vdth the Rules 2018, no appointmeat: or proiiiodon can be 

brought save as is prottided in the Rules.

i

0

5. That die Khyber Palchtunldiwa Assembly passed the Idiyber 

Paklitunldiwa Employees (Regularization of Services) Acti2018, wjiicb 

received tlie assent of the Governor in MiU'cli 2018. Tlie said Act 

resulted in the regulatizadon of setv.lces of employees wofidag against 

project posts.

(Copy of the KP Employees Regul;irkadovTAcL2^'^'^vAtinex-C.)

1

i

i
'■V

;
:;

,2:

;:
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ii' K- f
6. That tlie afoce-mentioned Act in section 3 and 4 provided fox the 

xegularisiation of Ad-hoc and pxoject ■ employees’-and die said 

regularization was to take effect from the date of the;‘cptnmencement 

of the Act. The said.sections are reproduced as tinder:

•,v
i

1! I

of samces of atlhoc mploym.— 
Noimihstanding anything contained if\anyxhw or mks, the 
employees at sub-clause (i) of clause (e) ofsubshslion (1) of section 
2 of this Act, appointed on adhoc basi{:^din.p ciinl posts and 
holding such civilposts till the commoncftttfjjt of this Act, shall be 
deemed to have been validly appointed Qi\fpgular basis, frojn the 
date of cQmmence?})cnt of this Act, suhjedp to., venf cation of their 
qualifications and other credentials by tho :eoncerned Government 
Department.
4. Regularliration of sejvices

i

:

‘ .*
■C3S of ".■ptvjecf. employees.

Noiivithstanding anything contained in daw or mles, the 
employees at sub-clause (ii) of clause (e) of sif^-section (1) of section 
2 of this Act, appointed on contract basis against pnjectposts and 
holding such pnjectposts till the commencenipjt of this Act, shall 
be deemed to have been validly appointed ou’^gnlar basis from the 
date of cammeruement of this Act, subject id-'vmfication of their 
qualijkaiions and other credentials by the CQttccfned Government 
Department: Provided that the terms and cpijditions of sendees of 
employees refected at S.No.5 of the Scheiiule. shall further he 
governed under the National Disaster A'lafiageh/ent Authority 
Act. 2010 (Act No, NXIV of 2010)and.li'eguiations made 
ihewinder; and the terns and conditions of te 'mees of ettployees 
refected at S.No.6 7 of the Schedule shdll be'-governed under 
the KJjyberPakhtunkhwa Emergency Pj:.tcuc'Sji'ices Act, 2012 
(Khyber Pakhtunkbva Alct No. XV of 201^);. \

--is
7.- Thar ro ptotect the service structure and seniority of tlic already in-

sendee Civil Setwants, general conditions for regalariz^dpns in Section
'' ' • '■

5 and seniority in Section 6 were provided for. The twti se.cticns.j:ead

;

I

as under;
;

5. General conditioas for regularization,—For die puqjose of 
rcguliuizadnn of die employees under this Act,idle fpliowing 
general condidons shall be observed: (i) die scrtvice promotion 
quota of all sendee cadres shall not be affected; (ii) the 
employees shall possess the same

i(■;

qualitication and experience 
as required for a regular post; (iii) thq' employees have ndt 
resigned From their services or terminated £foJ.ii>^, sendee Qfi 
account of misconduct, inefficiency oil any other grounds 
before die commencement of this Act; apd '(iv) the services c|f 
such employees shall be deemed to have been jegularliicrl pnly 
on the publication of dieit names in die Official Grazette.
6. Senioriqc—(1) Except the employees mentioned in die 
proviso to section 4 of this Act, whose services, are to be 
regulated by their re-speedve laws and rules, all otheri employees 
whose services are regularized under this Act or iri the process 
of attaining service at die commencement of this Act, shall rank 
junior to all dvii servants belonging to theteame service or cadre,

i

!

I

%

I!
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i
as tlie case may be, who-are in service on regTalar basis on the 
coiTUTiencemenr of tliis Act, and shall also radk junior to such 
other persons, if any, who, in pursuance of tha tecommendadon 
of die Gommis'jion or Departniental SelecdoifyCoinmittee, as 
the case may be, made before tlie commence'feent of thig Act, 
are to be appointed to the respective semce or cadre, 
irrespective of their actual date of appoi^tineht. (2) The 
seniority inter-se of the employees, whose sendees are 
regularized under this Act within the same sendee or cadre, shall 
be determined on the basis of their continuous officiatibn in 
such sendee or caclre: Provided diat if the ejiffe/of continuous 
offidation in the case of two or more employees is the same, 
die employee older in age shall ranlc senior to die younger one.

i (

8. That it was mandatoi-y for the respondents to take ipro accou^it die 

said 2018 Rules and follow them in letter and spidt. However, wh^t has 

resulted following rhe conimeacement of the Act Gf '2018 is'pheer 

chaos. The, first step was to issue notification dated 09-01--'2020, 

whereby newly regularized' „ components/units bf’ planning; Si
, . A . '1'Development Depaitment and Planning Ceils of‘‘Adminjatiarive 

Deparmients were /ill cftcadrcd in the Planning Cadre'in BPS-17 and 

above tlu'ough addition to die. Schedule I of the said 2Q18 Rules. The 

regulajazationa of some people jiffected in p'arsuance:.pf the Kliyber 

Paltiitunlchwa Regularization Act 2018, reveal diatlfhcy had tlie 

condition stipulated of “not affecting tlie proiiiptioti;-quota of all 

ser/iccs cadres”,
s ■ ■ •Vi ;

I r •
(Copy of the Notification dated 09-01 r2Q20 is Annex-D.)

;
(Copy of the regularization orders dated 08-06-201P is-Annex-p/1)

',5 i >:
(Copy of the regiihurlzation orders dated 03-07-2018 is'.Aiinex-D/2.)

.h'V,
I

ID
9. That respondents however have, gone in" complete negati.on of tlie law 

first by including the novel pdqcipie of “inclusion” as a rnode p't

appointment, and more importantly to negate rfie principles settled by
Vt .'f ' y ..

Honorable Supreme Court of Paidstan in judgment reported .2013 

SCMR1752, whereby the Honourable Supreme Court has.depreciated 

regularizatiqns, absorptions, and inductions, in any maruicr otl)er than 

by initial appointment. Tliere are guidelines given in the s^ld Judgment,
i'

and die said judgment was endorsed by the Government, of Khyber 

Pakhtunldiwa EstablisluTicnt Regulation. Tliis is very relevant also 

based on die fact that not only tiiis judgment is stilJjJjji^ld but also die

1

)

i

I

a



Govetnment of Khybei- Piuchtunidi-wa Establishinant Depacwiierit 

(Regulation Wing) endorsed this judgment and sent it to ail the 

administrative Secretaries of the Province on 25-02-2014. This Vv^s in 

continuation of the Oflice Memorandum of the Cabinet Secretj^at, 

Establishment Division of the government of Paldstjm dated SJ-Ol-

2014. The follovting ate the essential aspects of the judgment:
r

>1 cm/ ssrmUt ivho^^^fterpassing the Compeiitwe exam in terms 
of the nmdtment rul% is appointed on ments, loses his n^ss to be 
considered for promotion, ivhen an esnplayee from any other 
organisation is absorbed without co?npe(ii(du ’ or undertaking 
cojnpetitive pmess with the back dated smi^fitpMnd is confemd 
the status of a civil servant in complete diii^ard of recruitment 
rules.
Absorption of a non-civii servant confemng dn 'him status of a 
Civil Servant and li^,ewise absorption of CwthServant fromi 
Cadre post to a cadrv. post without under-takfrif the Comfiititm 
process under the reciiiltment rvles.
Inlivdiiction of any \iftlidation law in the nature of multiple or 
parallel legislation orfibs subject of service law.
Benefit of 'absorptioidyxtendcd since 1994, with or without hack 
dated seniority, is declared ultravins of the Constitution. '‘-,y 
The re-employment fi rehiring of the rvlmcl dull Govci't ye 
Servants being violative of the Lonslilution are declared nuiliy

The apex court fiuther held diat:
(a) Bho non Civil-servant can be tratUjenvd and appointed ly way of

deputation to any cadre, the procedure provided under,Bsta Code has 
been apptvved by this court in the of M.rihammad Arshad sulta^y

(b) No Civil servant of Non Cadre postjan be transferred ont of cadrv th 
be absorbed to a cadre pjost which is meant for r'efpiltment through 
competitive process.

(c) Theprveedure ptvvidcd under SSTA CODE requires that a 
who is transferred and appoitrled an deputation musths a gapt servant 
and such tranfer sboulci he made through the prveess of selection. Tlgt 
bonvwinggovsr'rrmcnt has to establish the exlgenty in tjfe fii'stplace ctnd 
then the person who is being transferred j placed on Deputation 11100. 
must have matching qualifications expertise in the field with reip/iprd 
experience.

(d) An employ holding a post under any aiitbofity or coiponitionyj^yf, 
organisration established by or under Pivvimial 
conirviling share or interest, could not conferred status bfaair^0afif.

(e) It is a settle principle of law that if the iight'pfpromoiiGtiis0^
by the re-employment then such powers can he exmipd, 
exceptional cases for a defirrite periodf besides '■
fundamental rights of the serving civil seryant, an ic0dhr^s^ 
ivhinng on contract are deprived for their Isgtiimarfies^cctar^ 'l’t^ 
promotion to a higher cadre, which is voiiaim of the prvvision af^lrtifi 
4, 19 and 25 of the constitution of Pakistan,

(f) The absorption and out of iurixpr'omotion will also knpr.ngp on tlje self 
rvspectand dignify of the civil servant, who will he forced to work under 
their rapidly and unduly promoted fellow officers, those, who have been 
included from other service/' cadre regardless of their (inductees) merits 
and results in the competitive exams (if they have appeared for all exam 
at all), hence arv vuilative ofAjrt 14 of the constitutiorC 
principle of locus poenitmtiae id the power^^^ing til la decisive step
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ii /cikun bn/ it is not apnm:ipk of Imv that order ome passed immm 
i&cvol-ahk and past and 'vhsed tramaiiwii, it the order is llle^id ihcn 
perpetual ngbts cannot be gained on the basis., of an illegal order.

(h) Alny backdated senioniy'cannot be granted to anfhbsarhcc and bis 
^der/Tseniorifi an'dhsoipticn in the Cadre shall he maintained at 
the bottom aspmvidsd under the rule§'regukUng the senioritp.

(Copy of letter dated 25-02-2014 is Annex-E.) 

(Copy of OfSce Memorandum dated^il~01-2014 is, Antiex-B/l.)

I

I

f '■410. That the respondents issued final seniojdty list dated 31-12r20l8, 

wherein the appellant is rightly reflected at Seriiil ^^umber at Serial

Number 28 in the category of BPS-17. It is perdne.fit: to, mendon herein
i’’

tiiat subsequent to tlic aforementioned final list pf sjeriiorily issuance,
'•'1 ^

promoted to BPS-18 on 22-10-2Q19- .^ .die appellant was
(Copy of tire final seniority list dated 31-l2>r^p"lB is Annex-F)i

;

I

11. That the respondents then issued a tentative senrar|^ list dated 20-02-

2020, wherein tire appellant has. been shown at Seiqal,-No.-23 of the 

seniority list for employees in BPS-18 of the Provinhjyl Planning Cad^|;

Tire appellant filed a representation against die sli^'-'^eniority list
J:' 'V ; ’1'''

representation dated 0^1-03-2020. It is pertinent to mention hereur 

dre appellant, has till date not received any responses on the 

representation. The icprcscntatlon among other grounds ha'd 

the plea of how die novelty of addidon through “inclusion” has bee?' 

affected .iir the cadre. As die said medred of appointnrentis tilien to die.
•t

Civil Servants Act as well as the rules made diereunder. The 

re-presentation also enunciored the pdndples as laid '^own m 201J 

SCMB page 1752 and as to how the said judgment has beep flouted 

drrough dre acuens of tire respondents.

i

;

;
:•!

\
\ ■

i

i
j

' >
i.. it.

; (Copy of the tentative seniority list dated 20-02-2020 is Aruiex-0}
A!

(Copy of dre representation dated 04-03-2020i

I

i
<V'*« I1

i

12. That subsequendy the. respondents issued anodier seniority list daredi

} i
23-10-2020. The said tentative seniority list has gpne op td

of die Qvil Servants Service Structure. The appeliaiiinomi

kiidally shown at Seutil Number 23 of dre tentative serpotity list of 21^- 

02-2020 for employees in BPS-18, was suddenly and for no feasons 

whatsoever was sent to serial number 55 of the seniotity list. The 

travesty of justice that has ensued out of this action ^.cannot be
i •

comprehended by any means and is obviously liable to beteoriectcti^

ic:
1

1

\

1
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i

'-i •';
(Copy of the tentative senioidt}' list dated 23-10-202G is Annex-H.)

•i
j.

i
13 That the appellant being aggrieved of the actiopa of .tKe respondents 

preferred a representation “through proper ph^nfel” before die 

competent autlioritj' dated 17-11-'2020. Tlie' s^d-; representation 

comprehensively dealt in the issue and higliligjited. most of die 

illegalities that liad taken place in die promulgation pf the seruority list
-i

dated 23-10-2020. The said xepresentatiph'^'piasn’t been 

answered/replied to as of now. / .

(Copy of die representation dated 17-11-2020 is Aiihex-I.)

i

;

i

i

;
i

i 14. That the B.cspondcnts idtli ulterior motives alsp-’brought about 

anotlier notiucation dated 22-03-2019, whereby ■Outsiders were
•V'

encadred intliegatb of decision of this Honorable Cdipt.'ltis pertinent 

to mention herein tliat the Honorable Court had now|iere mentioned 

die inclusion of any of the said employees in die PPS t^adre. ;;

;
i

•^7 ■,
i (Copy of the notificririon dated 22-03-2019 is Anmat-J.)

.1
i

i

15, That subsequently rather than/tiyuig to mend ways-jand treat ti,.: 

Appeliimts at par vhth other depajTments, another j .injustice 'was

lirought in thirougb notiBcation dated 09-01-2020. notificadhp
«

brought in more people and were included In die PPS ciidre, all to ti:;.:, 

detriiTient of the Appellants and their cadre.

(Copy of the notiBcation dated 09-01-2020vi3 Apnex-E,..:

!
i

:

;
!

;

i ;
1*16. Tiiat though no orders were ever made/comn*jUnicatcd'iii respefV. of

I

die representations/obser%’T,tions of the appellant in respect Af 

illegalities committed by die issuance of the tencfidve sempfity tipc ihitiv':: 

20-02-2020 and 23-10-2020. The appellant dply moved an appeal 

before die Honorable Khyber Palchtunldiwa Services; (Ttibunal in 

Service Appeal No. 3521/2021 which was decided in fayovir of d'\e 

appellant on 14-07-2021.

4I

i

3

]
i!

• ‘

ti'-

(Copy of the appeal and order dated 14-07-2021 is i^mnex-L and

ut)
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17. That due to the noncompliance of orders of the Hofiorable SetTices 

Tribunal, the Appellant filed an execution petition to give effect and 

implement the judgement dated 14-07-2021 of j^e' Honourable 

Tribunal.

I

i

■;* •i'I, .

(Copy of execution petition is An,fiex-M.)
1 (

i. \5

18. That dtidng the pendency of die execution petition, 25-02-2032 die

final seniotity list of PPS BS-18 Officers was issued wh^te die appellant 

has been placed in negation of tjie law at serial no. 50. The appellant is 

aggrieved of having been placed junior to'die private respondentif'who 

cannot be allowed to have sediorit}' better than chc:;: appellant. The 

appellant preferred successive Representations in respect of dic!;^said 

seniority list, but to no avail, and the prescribed 90 days have lapsed. 

(Copy of the final seniority list dated 06-12-2022 -!s Anneit-N.)

(Copy of the representations are Annex-H/1)

!

i
1!

i

1

I

i'.:.t

2;
19. That die appellant being aggrieved in respect of seT|iQri£y'being denied, 

now approaches diis honorable tribunal for indulgenqeiof this tribunal
■‘V.- '•

amongst odiers on die following grounds;I

;... f

GROUNDS;
1 ■•2

a. Because die Appellant is an aggrieved person widiin die meaning of 

Article 212 of the constitution of die Islamic Republic of Pakistan 

1973.

1

,1

i:b. Because the Fundamental Rights of die x\ppeUant have been violated 

in relation to Article 4, 8, 9,18 &. 25 of the Constitutionjof the Islamic 

Republic of Pakistan, 1973. The s;ud rights flow out oFfhe terms and 

con-htions of service of the appeUant and'rhis Honorable^dibunal being 

ti'ie custodian oi die Rights of Civil Servants as enshrined in the Civil 

Servants Act, die rules made diereunder as well as die pfotectioii. 

afforded by die Consdtution of Isiamic Republic of Paldstan, 1973, is 

why die Appellant seeks die redress of theii: grievances and to bring to 

an end die ordeal the Appellant is going through due to dig Hlegul, 

unlawful and unjust acts and inacdon of die Respondents.?

;

J
i

i
I

c

c. Because the law doesnk. reccgoice die concept of inclusion. Tiiis is a

concept alien to the Civil Seti'ants Act 1974, die rules made diereunderi
■

V-
r

stedi;

N
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ir ;:

i

■t. •

iv‘.

■‘r-:
as well as the Khyber Paldirnnkhwa Provincial Planning,jService Rules 

2018.
;

1 .

;
')•

ini

; .

d. Because tlie appellant under the law, is required to be .placed at Serial
* 1 * ,* '\

No. 18 of the Seniority List instead of Senai 50. Because die Officers
mentioned at Serial No. 1,2, 3, 5, 8, 9,10, |1,12,13j i^lS, 16,17,18,

;?
19, 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32^ 33, 34, & 35 have 

been wrongly placed senior to the. appellant.

e. Because the appellant has been.|pbbed of his seniority in the garb of 

regularuiations of Officers, who upder die yery law they are regularized

cannot in any mode and manner in any way affect die effecting of
■r . ’ • 1 , •>'

seniority of the appellant being a regul^ officer coming tluough
. 'j-

competitive process and not through a parachute.

f

i
:i ■

i.
j
i'.

f. Because the seniority as laid not only iire substantiaUy against the
;

Regularization of Employees Act, 2018, but iilso ci|ar}y yidate die APT 

.Rules, 1989 to the detriment of the. appellant.
i
1

f 1
!

g. Because the Fundamental lughts of the Appellanf been violated
I'y "V ’ '

in relation to Article 4, 8, 9,18 & 25 of die Conscimdon.qf the Islamic
. V,» . <

Republic of Paldstan, 1973. The said rights flow'qut of^e terms and

conditions of service of the aopellant as a Civu bervaht anc| are a.s

enshrined in the C.lvil Ser\-ants Act, die ailes made dietevinder as well

as the protection atforded by die Constitution of fsjaini'c Republic of

Pakistan, 1973. It is diercfcre the reason why the .Appellant seeks the

redress of his gtievances and to bring to an end the of dealldie Appellant
t . . .

is going through due to the iliegal, unlawfuhhnd uhjust actaiand .inaction 

of placement at the wrong seniority point.

h. Because the law doesn’t recogriize die concept of inciualon. Tliis is a
' ,1 •:

concept alien to the Civil Servants Act 1974, die rules made thereunder 

as well as die Kliybet Palditunldiwa Provincial Planning SeAdee Rules, 

2018.

«
i

1

(

.•

I Because the Appellant has been discriminated against' by going in 

negation of die Kliyber Pakhtunkhwa Provirxial Planning Service 

Rules, 2018. The said deviation and negation is amva:xanted *uid not 

recognized by the law. j ;•
1

f \
i



%
]

I

V, :

i

I^ i

j. Because tlie Appellant has not been treated in accordance -with/law, 

and his dght secured and guaranteed under Law and Cansdtudon have 

been \dolated.

F-,
i

i

}I

A'k. Because the Appellant has suitered for no fault of (lis own and die
' i ■endre premise of the seniority list is based on the’illegality c£ die 

department the complete detriment of the.'Appellants. ;

I. Because die deviarion from setded la'jy and adopting the novel

principles of "inclusion" wliich aren’t tecognhsed by the Constitutional 

law nor the services law of the country is clcaidy ipidisregard of the law 

and the dictums of tiic Honorable Superior Couits of Pivldstan.

;

'* 1
••'A ;,

m. Because die famous judgment of Supreme Court: of Paldstmi in Anita
^ 'll -■». ‘,...1

Tutab case (PLD 2013 SC 195) clcarly lays dowfi, chat ineut has to be
j

i

followed and the merit in the instant case is cle'iEM:ly setting aside' die
■■ ''b u ’■ i

discriminatoiy attitude towards the Appellant in blunging;die decisions

in etiolation of letter dated 25-02-2014 and office }s'f£fnoji2.nduni dated 

31-01-2014. .
V'

n. Because the Appellimt has served tlie department ^th utmost honesty

and clarity and must not be deprived of tiieir due tig(its.’ •;
• * ’ • ■s,

o. Because die decisions of placing people tilbeit officers other tliar I

y
tliose coming dirougb proper competitive process seoidr io tiiose wbp 

have come and joined after all. codal requireiryents is illegal, unlawful
!
: i

!

!
and without lawful authority.)

j

p. Because the seniority of the appellant has been literally done away
•• • .

Mtith. The fact that he has been pushed down from Serial' Number 23 

in the tentative list to 55 (now 50) in Final Seniopty Listis by no means
V- : '

condonabie. The deviarion is illegal and unlaivfLj.1.

!

'
'■

Vi 1

;
1

?

q. Because the Advice, of ihe Establishment Department .referred to in 

tlie final seniority bst dated 06-12-2022 has no legal s|ariciings and 

needs to be renewed in light of Esta-code rulings

i

i/



' /

Because si-jc Appelliint has served tlie depiprtmcnt witiiutmost horicsty
, A. '*. "^ **'

and claidty and must not be deprived of their due pights, which is to be 

placed on a higher ranl^ in the final seniority list. •

r.
1

V ■'•;
I

s. Because tlae Respondents cannot be allowed under the law to pass any
- ;■ !

seniority list that is unlawful, as valuable Rights of the Appellants are
C'V: '

involved, wliich are guaranteed under the Con^tltutipn of Islamic
• ' Vf* j . . ‘ i.

Republic of Paldstan 1973.
l:« ; '

s

j.* «

0 • t. Because the Appellant has been discriminated by going in

negation of die .Khyber Palchtunldiwa Provindtd'Planning Service
' ■'i' ■'

Rules, 2018. The sjiid deviatiori and negation is uriw^-anted and not 

recognized by the law.
;

u. Because the Rights of die Appellant are secured ui^dei: Article 8, and 

tiie entirety of Part II of the Constitution of the Isl^ic Republic of 

Paldstan, and its redress falls solely within the ambit of Article 212 of 

tlie Constitution of die Islamic Republic of Paldstan, 1973.

I

i

^Because the Appellants have not been treated in accqidance witli law, 

and tlieir right secured and guaranteed under Law add 'Constitution 

have been violated.

V.

t

)
■i

i

' i .i

w. Because the Appellant has suffered for no fault of theu: Awn arid tlie 

entire premise of the case is b;|scd on the illegality of the: respondents 

to die complete detriment of tii^ Appellants.

;
‘

a-
-iI

X. Because die de’'/iatioa fi:om settied Jaw and adopting die novel 

principles of “inclusion"’ which aren’t recognized by the Constitutional 

law nor the services law of the country is clearly in disregru'd of the law
c ' '

and the dictums of the Honorable Superior Courts of Pakistan,

\
i

i

:

.
;y. Because the Judgment: of the. Honorable Supreme CquirV-reported as 

2013 SChIR 1752 has been specifically violated. The same w^rants 

action from this Honorable Tribuna.!.
A' ;/

z. Because the Appellant crave for leave to add further gfbunds at the

time of his oral arguments before tills Hon’ble Court thiglilighting
^ 'futtlier contravcjitions of the provijuons of die Constitution & Laws.

TUSSTED

, 'r
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! ■-'-r ;

* ■ ■'

.
p R A Y e: mz :

In vit\u of the fibo^e, it is humbly priiyed that thit; honotable Court 
may graciously be pleased to:.

'*! . .'

;
'v

f

a. Declare the Final Seniority list No. SO(E)P&D/3-4/PPS/SLs/2020 

dated 06-12-2022 to be. arbitrary, illegal, unlawful jind without any
'n- •

_ authority and that the Appellant he placed at senioriiy, list above tlie 

private respondents, who rank junior to die appellant.

■

}>

;

!
•V
AI

i

b. Direct die respondents diat die judgtnent of die Hotioiable Supreme

Court repotted in 2013 SCK'IR 11752 be implemented iri letter and'gpmt
. i i

in respect of die Kliyber Paldijunldiwa Proirindal Planning Sendee 

Cadre and idoladon of the said judgment be strike down,

!
'

0

c. Direct that the Appellant be p^ced at Serial No. IS of the Seniority
I 1 . .

list of BPS-18 Planning Service Cadre and above die privaty 

respondents.

:
d. Direct that the Appelianc be treated in accordance with the law ana 

that all actions iri negadoa of the law are to be strihe down.
i

\
i

e. Any other relief deemed appropriate in the circumstance of die 

may also be granted.
case

i i
; Vi Ititerim Relief:

May it please this Honorable Court to direct die Respondents not to 

undertake any Mid-Career Management Course Training, prom.bdon nor to 

cap any PSB meeting pending disposal of the instant appeal.

i
I a

li

1

i
ii. >

$1 •>i

IAppellant
aThtough !

V.i.' ■ ;
5(Ali Gohar Durrani)

Advocate High Court 
0332-9297427
khanclie-gobai'@yahoo.cam 
Sh-ah I Durraai j KJiartalv 
(a registered law firm)
House No. 231-A, New Shami Road, 
Peshaw^at.
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Honourable Ki-iybbr PAKj-HUNKtrwA Service Tribunal '
Peshawar •1:

,/2023Appeal No.

Govt of KP and others.Mr. Shah Fazil Versus.

I

AFFIDAATT::

I, Shah Fazil S/o Sardai Hussain. F7o Mohallah Aman Abs^d; Bhailiheil, 
Mwdan Klias, Mai'dan, IChyber Paldttu.i:^dt\va, Peshawat (Appellant) do 
hereb)’’ af&im on oath that die ;:ontent8 pf die enclosed appejii are true apd 
correct to die best of my knowledge anej belief and that ridd^^g has been 
concealed from this honorable tribunal.;;

I

j

- V

Deponent/
\

Idend:^^y:
Ccrlifio<! to lie tr.<o copy**

All Gohar Durrani
■ >

Advocate High Court

;
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y;
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KHYBER PAT<:HTT)NKHWA SERVICE TRIBUNAL PESHA

Service Appeal No. 828/2023

... MEMBER (J) 
MR. MUHAMMAD AKBARKHAN ... MEMBER(M)

BEFORE: MRS. RASHIDA BANG

Mr, Shah Fazil S/o SardarHussain, Senior Manager (Operation) LSU, 
SLDR, Khyber Pakhtunkhwa, Peshawar. .... (Appellant)

VERSUS

1. The Government of Khyber Pakhtunkhwa, through Chief Secretary, Civil 
Secretariat, Peshawar.

2. The Establishment Department, Government of Khyber Pakhtunkhwa, 
through Secretary Establishment, Civil Secretariat, Peshawar.

3. Planning & Development Department, Government of Khyber 
Pakhtunkhwa, through Secretary P & D, Civil Secretariat, Peshawar.

4. The Finance Department, Government of Khyber Pakhtunkhwa, Civil 
Secretariat, Peshawar.

5. Mr. Sher Afzal, SPO, Social Welfare Department, Government of Khyber 
Pakhtunkhwa, Civil Secretariat, Peshawar.

6. Mr. Ahmad Nawaz, Chief Planning Officer, Agriculture Department, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

7. Mr. Abid Noor, Director (Tech) Irrigation Department, Government of 
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

8. Mr. Abdul Rehman, Dy: Secretary-ll P&D Department, Government of 
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar,

9. Mr. Syed Qamar Abbas, (Chief Coordinator) P&D Department, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

10. Engr. Nadir Iqbal, Project Director Small Dams, Irrigation Department, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

11. Mr. Abdul Basit, Senior Planning Officer, ST & IT Department, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

12. Mr. Engineer Saleem Shah, Dy: Director (M&E), Peshawar Division SDV 
Building Gate 05, Khyber Road, Peshawar.

13. Mr. Akhtar Shahzad Bangash, Deputy Director (Eco), (M7E), P&D 
Department, Government of Khyber Pakhtunkhwa, Civil Secretariat, 
Peshawar.

14. Mr. Asim Riaz Muhammad Ah, Assistant Chief, PSDP, P&D Depaitment, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

15. Mr. Hidayat Ullah Khan, Dy: Director (M&E), Bannu Division, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

16. Muhammad Ayaz, Assistant Chief (water), P&D Department, Government 
of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

17. Mr. Tehsil Zaman, Assistant Chief (industries) P&D Department, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

18. Mr. Engineer Asif Shahab, on deputation to Upper SDA, Government of 
Khyber Pakhtunklnva, Civil Secretariat, Peshawar.

19. Mr. Amin Khan Bangash, Assistant Chief, (Rule of law) P&D 
Department, Government of Khyber Pakhtunlchwa, Civil Secretariat, 
Peshawar.

;STE1>
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20. Ms. Palwasha Rehman, AC, PPP Cell, P&D Department, Government of 
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

21. Mr. Rafiq Jan, Deputy Director, PHC, Peshawar High Court.
22. Dr. KashifNazir, SPO-II, Health Department, Khyber Road, Peshawar.
23. Mr. Abdul Aziz Abbasi, Awaiting post in P&D Department, Government 

of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar. .
24. Mr. Muhammad Imran Khan, Taxation Analyst/'SPO, Excise & Taxation 

Department, Government of Khyber Pakhtunkhwa, Civil Secretariat, 
Peshawar.

25. Mr. AftabHaider, Dy Director (M&E), Kohat Division, Government of 
Khyber Pakhtunkhw'a, Civil Secretariat, Peshawar.

26. Mr. Sikandar Khan, Director (P&T) PERRA, ATD, Government of 
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

27. Mr. Muhammad Shoaib, Assistant Economic Advisor, Industries 
Department, Government of Kliyber Pakhtunkhwa, Civil Secretarial, 
Peshawar.

28. Mr. Hamayun Khan, Communication Specialist, (UPU), P&D Department, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

29. Ms. HinaGul, M&E Specialist, (UPU), P&D Department, Government of 
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

30.Syed Nasir Jamil, Senior GIS Specialist, (UPU), P&D Government of 
Khyber Pakhtunkhwa, Civil Secretariat, Peshaw'ar.

31. Mr. Shahzad Khan, Deputy Director (M&E), Mardan Division, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

32. Mr. Ashfaq Khan, Deputy Director (M&E), Malakand Division, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

33. Mr. Riaz Noor, Urban Economist (UPU), P&D Department, Government 
of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

34. Mr. Adnan Salim Khan, Project Director M.P.P, UPU, P&D Department, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

35. Mr. Afrasiyab Khattak, Dy. Director (M&E), (HQ), P&D Department, 
Government of Khyber Pakhtunkhwa, Civil Secretariat, Peshayvar.

36. Mr. Engineer Alam Zeb, Economist Irrigation Department, Government of 
Khyber Pakhtunkhwa, Civil Secretariat, Peshawar.

.. ..{Respondents)

Mr. Ali Gohar Durrani 
Advocate For appellant

Mr. Asad Ali Khan 
Assistant Advocate General For official respondents

07.04.2023
.13.11.2023
.13.11.2023

Date of institution
* I

Date of Hearing... 
Date of Decision..

JUDGMENT

RASHIDA BAND. MEMBER (J):Thc instant service appeal has been

instituted under section 4 of the Khyber Pakhtunkhwa ‘l^rvice Tribunal, Act 

1974 with the prayer copied as below;
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‘‘In view of the above,' it is humbly prayed that this 

honorable Court may graciously be pleased to:

a) Declare the final seniority list No.SO(E)P&D/3- 

4/PPSySL/2020 dated 06-12-2022 to be arbitrary, 
illegal, unlawful and without any authority and that 

the Appellant be placed at seniority list above the 

private respondents, who rank junior to the 

appellant.
b) Direct the respondents that the judgment of the 

Honorable Supreme Court reported in 2013 SCMR 

1752 be implemented in letter and spirit in respect 

of the Khyber Pakhtunkhwa Provincial Planning 

Service Cadre and violation of the said judgment be 

strike down.

c) Direct that the appellant be placed at Serial No.18 of 

the seniority list of BPS-18 Planning Service Cadre 

and above the private respondents.

d) Direct that the appellant be treated in accordance 

with the law and that all actions in negation of the 

law are to be strike down.

e) Any other relief deemed appropriate in the 

circumstance of the case may also be granted.’’

2. Through this single judgment we intend to dispose of instant service

appeal as well as connected (i) Service Appeal No. 863/2023 titled 

“Muhammad Imran Kazim Vs. Government of Khyber Pakhtunkhwa through 

Chief Secretary and others'' (ii) Service Appeal No. 895/2023 titled 

“Muhammad Hashim Vs. Government of Khyber Pakhtunkliwa through Chief 

Secretary and others”(iii) Service Appeal No. 896/2023 titled “Imdad Ullah 

Vs. Government of Khyber Pakhtunkhwa through Chief Secretary and others" 

(iv) Service Appeal No. 897/2023 titled “Naseer Ahmad Vs/ Government of 

Khyber Pakhtunkhwa through Chief Secretary and others" (v) Service Appeal 

No. 1163/2023 titled “Sami Uddin Vs. Government of Khyber Pakhtunkhwa
i attested

'A
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through Chief Secretary and others” and (vi) Service Appeal No. 1480/2023 

titled “Muhammad Iqbal Vs. Government of Khyber Pakhtunkhwa through
•• ‘t

Chief Secretary and others” as in all these appeals common question of law

and facts are involved.

Brief facts of the case, as given in the memoranda of appeals, are that 

appellants were part of the planning Service Cadre of the Government of 

Khyber Pakhtunkhwa who-after getting the appointment in BPS-17 in the said 

cadre on 25.02.2008 was further promoted to BPS-18 on 22.07.2019 as Senior 

Planning Officer. In the meantime, the Government of Khyber Pakhtunkhwa 

Planning Service Rules 2018 were promulgated which regulate the Planning 

Service Cadre and the service structure of its employees. The ibid rules were

3.

published in through Notification No. SO(E)P&D/6-l/SR/PPD/2018 dated

22.02.2018. Subsequently, the Khyber Pakhtunkhwa (Regularization of 

Services) Act, 2018 was passed and after receiving assent of the Governor in 

the March, 2018 was promulgated, 'fhe said Act resulted in regularization of 

services of employees working against project post under the P&D Department 

of Government of Khyber Pakhtunkhwa. The department issued a tentative 

seniority list, wherein, the appellant already holding the post in regular service 

of the Planning Cadre and those other officers whose services were regularized 

on the strength of Khyber Pakhtunkhwa Employees (Regularization of 

Services) Act, 2018, were dealt with by the department in the common 

seniority list. In the tentative seniority list, so issued on 20.02.2020, the 

appellant was shown at Serial No.23 which accordingMo him is not a proper 

place and he filed representation against the said seniority list on 04.03.2020. 

Subsequently, the respondents issued another seniority list on 23.10.2020 and 

the appellant who was initially shown at serial No. 23 of the tentative seniority 

list dated 20.02.2020 for employees in BPS-18, was suddenly sent to Serial

iCh V ivf (
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No.50 of the subsequent seniority list. The appellant also filed representation 

against the subsequent seniority list on 17.11.2020 but no response was given 

from the department. He believes that his seniority was disturbed due to 

encadrement of the outsiders. The appellant concluded factual part of his 

appeal with the submission in respect of the illegality committed by issuance of 

the tentative seniority list dated 23.10.2020 and encadrement of employees 

notified vide notification dated 19.01.2020 by including them in the Provincial 

Planning Service Cadre. The appellant has approached this Tribunal for the 

solicited relief described under the prayer part of his memorandum of appeal at 

its end. By filling appeal bearing No. 3521/2021, which was partially accepted 

by this Tribunal and respondents were directed to decide the departmental 

appeal/objection upon seniority list vide order dated 14.07.2021. During 

pendency of execution petition, final seniority list, was'issued on 25.02.2022 

wherein appellant was placed at serial No.50 which is against the law. 

Appellant tiled departmental representation but of no avail.

4. Respondents were put on notice who submitted written
y

replies/comments on the appeal. We have heard the learned counsel for the

appellant as well as the learned Assistant Advocate General and perused the

case file with connected documents in detail.

Learned counsel for the appellant argued that appellant has not been 

treated in accordance with law and respondents violated Article 4, 8, 9, 18 and 

25 of the Constitution of the Islamic Republic of Pakistan, 1973. He further 

argued that appellant under the law is required to be placed at serial No. 23 of 

the seniority list instead of serial No. 50 and private respondents have wrongly 

placed senior to the appellant and the appellant has been discriminated against 

by going'in negation of the Khyber Pakhtunkhwa Provincial Planning Service

o.

:3
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Rules, 2018 and the said deviation and negation is unwarranted and'not 

recognized by the law. He submitted that seniority of the appellant issued by 

the respondents .are substantially against the Regularization of Employees Act,
4

2018 but also in violation of the Appointment, Promotion and Transfer Rules,

1989.

Conversely, learned Assistant Advocate General contended that the6.
9

appellant has been treated in accordance with law and rules and no

fundamental rights of the appellant have been violated and no illegal and unjust

acts have been done by the respondents. He further contended that respondents

by taking into account the PPS Service Rules and in light of the Provincial

Cabinet decision made in its*rneeting held on 09.05.2019, all planning oriented

posts in BPS-17 and above of newly regularized components/units of P&D

Department and Planning Cell of Administration Departments, Civil

Secretariat alongwith incumbents as well as left over posts were included in the

Schedule-I of the PPS Service Rules vide Notification dated 09.01.2020. Since

the regularized employees were included in the Schedule-I of the PPS Service

‘4Rules alongwith posts, therefore, they did not affect promotion quota of the

appellant rather inclusion of posts widen/enhanced the promotion prospects of '•!

the PPS Officers.

Perusal of record reveals that appellant was appointed in BPS-17 in7.

planning service cadre of Government of Khyber Pakhtunkhwa vide order 

dated 25:02.2008 who was promoted to BPS-18 vide order dated 22.07,2019 as
i

Senior Planning Officer w.e.f 24.01.2019. It is pertinent to mention here 

appellants in all the appeals mentioned though promoted on different dated but 

later on effect to their promotion in BPS-18 was given from 24.01.2019, which 

means that they were promoted on. 24.01.2019. The Government promulgated

'''
•v/n V
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Khyber Pakhtunkhwa Provincial Planning Service Rules 2018 on 22.02.2018,

. which regulates the planning service cadre and their service structure.

Government of Khyber Pakhtunkhwa also passed the Khyber Pakhtunkhwa 

Employees (Regulation of Services Act), 2018 on 7*^ March 2018, this act

regularized services of employees working against project post under the P&D 

Department of Govermnent of Khyber Pakhtunkhwa and planning service 

cadre. The Government after approval of Provincial Cabinet in cadre all the

officer and their post in one cadre with the name of PPS vide notification dated

09.05.2019. All the posts related to the planning cadre working in various

departments of the Government of Khyber Pakhtunkhwa were made part of

PPS alohgwith its incumbent irrespective of the fact that their services were

regularized before or at the strength of Regularization of services Act 2018,

Appellant and respondents were encadered in PPS cadre. It is pertinent to

mention here that private respondent Nlo. 5 whose services in BPS-18 was

regularized vide notification 27.09.2011 in compliance of order of Peshawar

High Court, Peshawar dated .08.09.2011 in COC No. 38/2011 filed in writ

petition No. 917/2007. Sendees of private respondent No.6 was regularized in

BPS-18 vide notification dated 05.04.2012 in compliance of Peshawar High

Court, Peshawar order dated 23.02.2012 in review petition bearing No.

101/2011. Services of private respondent No.7 was regularized in BPS-18 vide 

notification dated 04.08.2020 w.e.f 18.05.2006. Services of private respondent 

No.8 was regularized in BPS-18 vide notification dated 31.10.2016. Services

of private respondent No 9 & 10 were regularized vide notification dated 

28.11.2017 on the basis of Khyber Pakhtunkhwa Planning and Monitoring Cell/

Irrigation Employees (Regularization of Service) Act 2017, which 

promulgated on 13"' March 2017. Private respondent No. 11 was regularly 

appointed in BPS-i8 vide notification dated 01.04.2019.

was

Respc Indent No 5 to
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11 were in regular BPS-18, while their posts alongwith incumbents were 

included in Scheduie-1 of the Khyber Pakhtunkhwa Provincial Planning 

Service Rules 2018 with effect from 22.02.2018 from the date of promulgation 

of Rules. These rules provided transitional passage to offick seniority, who 

were brought on the strength of the Service. Rules 8 of the Rules provide

transitional w'hich read as;

“The seniority position of the various officers appointed in planning 

cadres of various department and brought on the strength of the 

service on coming into force of these rules shall be considered from 

the date of their regular appointment to the posts in their present 

basic scales of pay.

Provided that where two or more civil servants have been 

appointed to their present basic scale on the same day. The older in 

age shall be considered senior, ”

So Rule 8 give protection to the seniority of respondent No. 5 to 118.

whose services were already regularized in BPS-18 before inclusion of

their post alongwith its incumbents in PPS cadre and they were promoted

in BPS-18 earlier to the appellant. Claim of the appellant that they are

senior to. respondents No. 5 to 11 is negated by above mentioned Rule 8

because appellant was selected by Public Service Commission in BPS-17,
j

who were allowed to regain his seniority w.e.f 24.01.2019, and he was 

promoted in BPS-18 on 22.10.2019 while respondent No 5 to 11 service 

were regularized much before the promotion of the appellant to BPS-18 on 

the dates mentioned above. So it is held that respondent No. 5 to 11 were

*

already regularized civil servants in BPS-18 before promulgation of 

Khyber Pakhtunkhwa Provincial Planning Service Rules, 2018 and whose 

post along its incumbents were included in planning service cadre, 

tlierefore, they are rightly placed senior to appellants as Rule 8 of PPS 

Rules 2018 provide transitional to them.
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9. Now come towards private respondent No. 12 to 36 whose services were 

regularized after promulgation' of PPS Rules 2Q18 on the basis of Khyber 

Pakhtunkhwa Employees (Regularization of Service) Act 2018. The Khyber 

Pakhtunkhwa Provincial Planning Service Rules, 2018 provide method of 

initial recruitment, promotion and training of planning service cadre and entire 

seivice structure for Khyber Pakhtunkhwa Province. Beside these two no other 

mode and method of recruitment to a post is available/mention in these rules.

Khyber Pakhtunkhwa Assembly passed Khyber. Pakhtunkhwa Employees 

(Regularization of Service Act 2018 which was assented by the Governor of 

Khyber Pakhtunkhwa on 7^^ March 2018. Section 3 and 4 of the act provides 

for regularization of the adhoc and project employees which will take effect

from the date of commencement of the Act both section are reproduce here for

ready reference;

“3. Regularization of Service of Adhoc Employees:—

Notwithstanding anything contained in any law or rules, the employees 

: at sub-clause (i) of clause (e) of sub-section (1) of sedtion 2 of this Act, 

appointed on Adhoc basis against civil posts and holding such civil

posts till the commencement of this Act, shall be deemed to have been

validly appointed on regular basis, from the date of commencement of

this Act, subject to verification of their qualifications and other

credentials by the concerned Government Department.

4» Regularization of Service of Project Employees:—Notwithstanding

anything contained in any law or rules, the employees at sub-clause (e)

of sub-section (1) of section 2 of this Act, appointed on contract basis 

against project posts and holding such project posts till the

commencement of this Act, shall be deemed to have been validly

appointed on regular basis from the date of con^rpencement of this Act,
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subject to verification of their qualifications and other credentials by the 

concerned Government Department:

Provided that the terms and conditions of services of employees

reflected at S.No.5 of the Schedule shall further be governed under the 

National Disaster Management Authority Act, 2010 (Act No. XXIV of 

2010) and Regulations made thereunder; and the terms and conditions

of services of employees reflected at S.No.6 & 7 of the Schedule shall

be governed under the Khyber Pakhtunkhwa Emergency Rescue

Services Act, 2012 (Khyber Pakhtunkhwa Act No. XV of 2012).”

Protection is given to the service structure and seniority of in service civil 

servant in section 6 which deals which the seniority and read as;

Seniority.—(1) Except the employees mentioned in the proviso to 

section 4 of this Act, whose services are to be regulated by their 

respective laws and rules, ail other employees whose services 

regularized under this Act or in the process of attaining service at the 

commencement of this Act, shall rank Junior to all civil servants 

belonging to the same service or cadre, as the case may be, who are in
I

service’ on regular basis on the commencement of this Act, and shall 

also rank junior to such other persons, if any, who, in pursuance of the 

recommendation of the Commission or Departmental Selection 

Committee, as the case may be, made before the commencement of this 

Act, are to be appointed in the respective service or cadre, irrespective 

of their actual date of appointment.

(2) ihe seniority inter-se of the employees, whose, 

regularized under this Act vyithin the same service or cadre, shall be 

determined on the basis of their continuous officiation in such service or

are

services are

(UAl STKDcadre.
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In accordance with section 6 civil servants whose services were10.

regulated under this act shall rank junior to all civil servants belonging to 

same service or cadre. The matter of inter-se-seniority of the civil servants

whose services were regularized as a result of the Khyber Pakhtunkhwa 

Regularization of Act, 2018 is also dealt with in section 6 and which will be

determined on the basis of their continuous officiation in such service or

cadre. The most important factor for regularization of services of

project/conlract and adhoc employees are the general conditions which are

prerequisite for regularization and are given in Section 5 of the act which are:

“5. General conditions for regularization:—For the purpose of

regularization of the employees under this Act, the following general

conditions shall be observed:

i) The service promotion quota of all service cadres shall not be

affected;

ii) The employees shall possess the same qualification and experience' !

as required for a regular post;

iii) The employees have not resigned from their services or terminated

from service on account of misconduct, inefficiency or any other

grounds before the commencement of this Act; and

iv) The services of such employees shall be deemed to have been

regularized only on the publication of their names in the Official

Gazette.

11. Respondent after promulgation of the Khyber Pakhtunkhwa

Regularization Act of 2018 issued notification dated 09.01.2020 whereby 

newly regularized components/units of Planning & Development Department 

and Planning Cell of Administrative Department were encadred in planning

cadre of BPS-17 and above through addition to schedule 1 of rovincial

'vi
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Planning Service Rules of 2018. The Government of Khyber Pakhtunkhwa 

vide letter dated 17.05.2019 issued directions to all Administrative Secretary to

Government for provision of planning related post/officers in BPS-17 and 

above for asscssmentysuitability for its inclusion in schedule data ot PPS cadre. 

Respondent after absorption of all the cadres issued/seniority list dated 

20.02.2020, wherein appellant was shown at serial No.23 of the seniority list 

upon which appellant filed his objection but instead of answering objection of 

the petitioner respondent again issued another seniority list on 23.10.2020 

w'hich is totally in negation of settled service rule and judgment of apex court 

reported in 2013 SCMR 1752 which was duly sent to administrative 

department by Government of Khyber Pakhtunkhwa vide letter dated

' 31.01.2014. Appellant was placed at serial 55 from Serial no,23 in the seniority

list of BPS-18 issued on 23.10.2020 without any plausible reason. Appellant

also filed objection upon this tentative seniority list which was rejected in

violation of law and rules on 04.07.2022 and final seniority list of BPS-18 was

issued on 25.02.2022. For determination of controversy in issue there are three

provisions i.e. section 3, 4 and 5 in the Khyber Pakhtunkhwa Employees

(Regularization of Service, Act) 2018. Section 3 and 4 of the act deals with

considering appointment of all the adhoc and project employees as validly

appointed on regular basis from the date of commencement of this Act which

means post of project employee who hold under project will be deem to have

been regular post and its incumbent will be consider validly appointed on a

regular post after commencement of the Act. For regularization of services, 

there are general conditions which will have to be fulfilled before 

regularization of service of a project or adhoc employees out of which is; (iv)

The service of such employees shall be deemed to have been regularized only

on the publication of their names in the official gazette.
A r
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So’publication of names 'of the' regularized employees in the official12.

gazette is condition pre-requisite for giving effect to their regularization. Until

and unless names of the regularized employees were not published in official

gazette, their services will not be considered regularized in accordance with

above mentioned condition. This condition is embodied in the statute which

will have to be given preference upon all others decision or policy if any on the
I’fi

subject. Respondent names were published in the officiM'gazetJe^on 29^^ June 

2022 even after issue of final seniority list on 25.05.2022, therefofc/'they are 

juniors to the appellant because at the time of issuance of seniority.list, services

of the project and adho.c employees were not legally regularized/'keeping in
■ ^ - .It

view condition No. 4 mentioned in general^condition of section 5 of the 
■ ....................

Khyber Pakhtunkhwa Regularization of Service Act 2018, therefore, in our
• . j

humble view respondent are not senior to the appellant who came through

passing competitive exam in year 2018, who in accordance with judgment of

apex court reported in 2013 SCMR 1752, will rank senior to the regularized

/ employees.

In view of the above discussion, instant appeal as well as connected 

service appeals are partially accepted to the extent that appellants are senior to 

private respondent No. 12 to 36 the project/adhoc/contract employees whose 

services were regularized at-the strength of Khyber Pakhtunkhwa (Employees

13.

Regularization of Service Act), 2018.

14. Pronounced in open court inPeshawar and given under our hands and 

seal of the Tribunal on this 73^^’ day of November, 2023.

Ir,
I

(MUHAMMAD AkBAR 
Member (E)

AN) (RASHIDA BANG)
Cerfifi Member (J)
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pf&DOc'py^ n:

D'ary No. ., i,? j —
Da.t- XST/(1^1 ^---

The Secretary to Government of Khyber Pakhtunkhwa 

Planning & Development Department.

Dated: 25-01-202vA
**■

Subject: IMPLEMENTATION OF COURT DECISION.

It is submitted that the Services Tribunal, Peshawar has decided our appeal
regarding fixation of seniority of BPS-18 (PPS Officers). An attested copy of the decision is 

enclosed herewith.

It is worth-mentioning that some of our colleagues are at the verge of 
retirement and the Establishment Department has asked for submission of such 

priority latest by 26^ January, 2024.
cases on

I

In view of foregoing, it is requested that the court decision 

With regards.
may be implemented.

1. A 'Muhammad Hashim (PPS 8S-18)

2. Shah Fazll (PPS BS-18)

I3. Naseer Ahmad (PPS BS-18)

Imran Kazim (PPS BS-18)

I
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POWEROFATTORNEY
BEFORE THE

No. of 2024

VERSUS

' ^ f€r>^
I/we do hereby appoint & constituteThe Law Firm Of

SHAH DURRANI KHATTAK
(a registered law £irm)as counsel in the above mentioned case, to do aU or any of the following acts, deeds 
and things:- ................. .......................

To appear, act and plead for me/us in the above mentioned case in this Court/Tribunal 
or any other court/tribunal in which the same may be tried or heard and any other 
proceedings arising out of or connected therewith.
To sign, verify and file Plaint/Written Statement or withdraw all proceedings, petitions, 
suit appeals, revision, review, affidavits and applications for compromise or withdrawal, 
or for submission to arbitration of the said case, or any other document, as may be 
deemed necessary or advisable by him for proper conduct, prosecution or defence of the 
said case at any stage.
To do and perform all other acts which may be deemed necessarj^ or advisable during the 
course of the proceedings.

1.

2.

3.

AND HEREBY AGREE:-
a) To ratify whatever the said Advocates may do in the proceedings in my interest, 

Not to hold the Advocates responsible if the said case be proceeded ex-parte or 
dismissed in default in consequence of their absence from the Court/Tribunal 
when it is called for hearing or is decided against me/us.
That the Advocates shall be entitled to withdraw from the prosecution of the 
said case if the whole OR any part of the agreed fee remains unpaid.

b)

In witness whereof I/We have si^ed this Power of Attomey/Wakalat Nama hereunder the contents of 
which have been read/explained to me/us and fiilly understood by me / us this_____ _J_________ day of

.at

Signal ■f Executant(s) .

Accepted subject to term regarding payment of fee for/on behalf of The Law Firm of Shah | 
Durrani I Khattak.

r

ALI GdHAH DURRANI
Advocate Supreme Court j f ^ “ /

aligohar@sdklaw.org
+92-332-929-7427'S'

Zarak Arif Shah
Advocate High Court 
0333-8335886

Babat Khan Durrani
Advocate High Court 
.0301-8891818'o/

Hannah Zahid Durrani 
Advocate High Court

Shah I Durrani | Khattak
(A registered law firm) 

www.sdklaw.org 
231-A, Street No. 13, New Shami Road, Peshawar.

info@sdklaw.org
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