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- promotion of the Appe-llant was placed before the Provincial Selection Board, being the

' - BEFORE THE
k‘;‘ \ KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR ' [
E.P No. 238/2022 in S.A No. 946/2018 : {

* Mr. Asad Ullah Khan (BS-18) ................coocovvververroososes s, (Appellant)
VERSUS

Govt. of Khyber Pakhtunkhwa through Chief Secretary & others. ................. (Respondents)

IMPLEMENTATION REPORT OF THE '
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

AL LA LA XAl

JUDGMENT DATED 27.07.2021 s f‘i’”“:":‘:ﬁm“”?"

Respectfully Sheweth, ' | ' Dives o) A28
/S-S 9/9

1) That the Hon’ble Khyber Pakhtunkhwa Service Tribunal?~Peshaw _

passed the following directions in Ser\nce Appeal No. 946/2018 on 27.07. 2021
(Annex-l):-
“Henceforth, the reason Aof pendency of inquiry, it was attributed to the
appellant in deferment of his promotion on 28.12.2016, has now
.vanished. As cumulative effect of the said discussion, the appellant is
held entitled for proforma promotion from 10.05.2016 wheh his name
reflected in the working paper for the first fime came under consideration |
before PSB necessitating its actualization of his proforma promotion
under due course. This Appeal stands disposed of in the given terms
“with direction to the respondents to issue necessary comgendum of the
notification dated 21. 01.2021 accordmgly

2) That in pursuance of the order of this Tribunal, the case for profdfma

competent forum, in its meeting held on 18.11.2022 and the Board décided to
recommend granting of proforma promotion to Mr. Asadullah Khan (PMS) to BS-18
w.e.f 13.01.2017, when his erstwhile juniors were promoted to BS-18.

3) That the answering Respondents, being aggrieved from thé said ﬁ
judgment dated 27.07.2021, have already filed CPLA before the Supreme Court of
Pakistan, which is pending for adjudication.

4) - That seniority of the Appellant has already beenErest’ored and prbmoted

to BS-19 on 15.04.2022 on regular basis. Moreover, he is currently undergoing Senior
Management Course (SMC) for promotion to BS-20.

5) That the order of this Hon'ble Tribunal has been complied with in letter

~ and spirit by the answering Respondents.

6) Kéeping in view the above submissions, it is therefore, humbly prayed
that the instant Exe?(ltion Petition may very graciously be dismi

Z
SECRETARY ESTABLISHMENT

KHYBER PAKHTUNKHWA KHYBER PAKHTUNKHWA

(RESPONDENT No. 1) {RESPONDENT NO. 2)
THROUGH THROUGH

Mr. KaleemUllah, Special Secretary (Estt.) Establishment  Mr. KaleemUIlah Special Secretary (Estt)Estabhshment
Department Department
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BEFORE THE SERVICE TRIBUNAL , PESHAWAR

EP No. 238/2022- In Service Appeal No0.946/2018 |

Mr. Asad ullah Khan (BS-18)......cc.oeeen... e Petitioner
Versus | ;
Government of Khyber Pakhtunkhwa & others..............ocooiiiiiiiiiiii i, Respondents
AFFIDAVIT

‘1, Kaleem Ullah Baloch, Special Sécretar& Establishmént Department, dq hqreby
solemnly declé’re that the content of parawise comments is correct and true to the best of my
knowledge and record and nothing has been concealed from this Honorable Couit.

It is further stated on oath that in this Appeal, the answering respondents have neither

been placed ex-parte nor their defense has been struck-off,

Muhanimad Zubair, Secretary ‘
Establishment through
Kaleem Ullah Baloch, Special
Secretary Establishment [
Mobile No. 0333-9391493 f
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BEFORE THE KHYBER PUCHTUNIGIASERVICE Hé | E
TRIB UL\L}IL PESHAW)IR »
: ) “\-, ‘;.‘k: - ) . .
: - - Kehybor Patditukhwa
- : ; bcwlc; !'ril)nmﬂ .
4 Semce}\ppealNo ™~ mmym J.LL-«
‘- aa»—7~2‘*f?-'- :
; Asad Ullah Khan —
! Section Officér Home Departmen P
; awar_# Appellant
; Civil Secretanat Peshawar oS ppellan
) o CLwmERSES ok T
SN ‘Provmcml Govt of Khyber Pakhtunkhwa, th:rough

Secretary Estabhshment Department Civil .
Secretanat Peshawar . :

2. _ vChlef Secretary Khyber Pakhmn.khwa, Civil
‘ Secretariat, Peshawar. :

| 3. Chief Minister Knybet Palhtunkhwa/ Competent
. Authonty, Chief Minister Secretariat, Peshawar.

- espondents o

SERVICE KEPPEAL U/§ 4.OF SERVICE .
 TRIBUNAL ‘ACT, 1974 FOR SETTING
. ASIDE THE IMPUGNED _ FINAL
.~ KPPELLATE ORDER DAETED 18.07.2018
» odto-day END PS ORDER DATED -28.12.2016° ~ - | l
: ~ CONSIDERATION OF APPELLANT FOR . =
Rffz*‘““"%ﬁ:gar‘” ' PROMOTION FROM BPS IYTOBPS-Ia o E o

ReSpectfuily Sheweth - N N l

1) That appellant is a PMS Officer vide lettet. dated
" 03 03. 2009 (Copy of appointment lettex is Annex*“A")

2) “"I’hat the respondents never offered any mandatory
' training for promotion to BPS-18 w.e.f. 03 03 2008 to
04.08:2016 to the. appellant '

) That the respondents called meeting of Provmc:al
(\TTR"‘T’CD Selection Board on 10.05.2016 and deferred the

_promotion to the appellant to BPS-18, due to lack of ]




"~ "Scrvice Appeal No. 94672018

Date of Institution ... 1072018
Dalc of Decision ... 27\07.2021

AsadUlah Khan, \cchon Officer Home Dcpamnent Civil Secrctar\at Peshawar.
(Appeliant)

VERSUS

The Government o Khyber Pakhtunkbwa. through Secretary -Establishment ' BN
Department, Civil Secretariat, Peshawar and two others. ,
‘ ' ‘ _(Respondents}
T

.. Present: ‘

“MR. AMIAD ALL ‘ —  For Appellant.
Advocate ,.' .

’ : MUHAMMAD ADEEL BUTT,
' Additional Advocate General .- For réspondents.

AHMAD SULTAN TAREEN . —. CHAIRMAN
ROZINA REHMAN' . - MEMBERQudicial

JUD(JI‘MENT
AHMAD SULTAN TAREEN, CHAIRMAN: The appellant mmcd thove D

b
mvoked Ihe, Jurisdiction of this Tribunal through servi;;e appeal described abo_ve in

the-heading challenging thereby the recommendation of Provincial Selection Board
(1SB) as to.deferment of his promotion and purporting the same being against the

facts and law on the subject.

70200 The fucts precisely include that appellant was serving as Section Otﬂcel (BS\.‘\“

: 5“-““’

7). The PSB met on 10.05.2016 and as resulr of this meeting. the pronmtion’case

. -

ol the appe!lam to the post of BS 8 was deferred due to lack of m'mdatow training.

B

The rvspondenls oﬂered 14 weeks tr ammg tm promohon to. BS 18 to the appv.\lan\
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f\/ "Jhu.h he succwslully complucd vide letter. d%lad 06. 12 2016. On 28.12.2016,
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mecling o PSI3 was. hcld bul. again pn omotion ol the ¢ appellant was (thl!ﬁd due to
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‘,h(im\. maquiry 'mnlml i, lcclnw amncvul hc filed dcpartmcnhl mpml on

e 002017 which was lL]LLlLd Vldt. order dated 1807 2018 As a mattcr oi nc*(l

T e e e o 1R

eiedy, pit.:»tinl -service appe'ﬂ was pretcrrcd and admmed for full hcarmo with.

e

notice to the respondents. They on attending the proqeedmgs have ﬁicd written. o
: - reply/comments refuting the claim of appellant for the refief as sought by him in the

memorandum of appeal.

" 03, We have heard the arguments and perused the record. -

N maa L ey s iy

£ 04, luwas argued on behalt of the appellant thal the facts and grounds brought {0 . P ' L

! fore in the memorandum of appeal were sufﬁcien‘t for setting aside the

t .
: sucommcndatmn of P.S.B as to deiermem of appellant’s promotton but in view of

i
1 the chanﬁed cnrcmmtances no need is left to argue the appeal on 1ts facts, and /

glound when the appelhnt has been promoted durmg pendency oi thts appea\ {Yhe :
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. ‘learned (,ounse! fm the appellant extcndcd his argumcnts for amendmcnt of the

venmm mwa 4 e ke ¢ s mes . v
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: appeal Hs ar aued that this T1 ubunal is competent to allow the amendment in '1ppeal
\

T J":

“and m case 01 the-particular amendmenl as souahl for lhxs appeal, it w;ll shorten thc

- course of I:twatlon \Howevet “learned AAG opposed the arguments of the
appdhm coumc! with submissions that the appeal has become. mfructuous when

Hhe inain're[ief as 'sought has been gramed to. thc appel!anl .oul of court. It was

i
iy

l‘ur[hen submitted.that theg appellam is not entitled to press for plolonm plomoligg\
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.0\, xu,kuw amcndmcnt m presem appcwl
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05, In v]e-w of the Mcts noted herein above,it is an unciemable facts that name o%‘hbu:
v e appetant was iqcludcd in the working paper for pmm.otioq from BS~!7 to BS-18 .
for r;r.msinley;uionJoi’ PSB in its meeting held on IOv.OS.2016. His name is listed a | ‘
scri‘ﬂ No. 12 of the table comaining the rcc;nnmcndation ét"thc PSB as part of the

‘minutes of said meetmg of PSB on the sub;cct 01 promot\on of PMS (BS-17)

m,mcx 10 Bb 18. (,opy of the. smd minutes- 1s avall'lb ¢ on file, Au.mdmo, ko '

- . -
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zrcc'ommcndaliox} of PSB agninst name of the appcllanl at serial No. 12 in the said
Cpable, it s there that the Boaul in its mccunn held on 10052016. 29 06 2016,

7.07. 20!6 and 29.08.2016 |v.wmmcndud w defer his promotion as he lmlnn

1\ unduanne uammq mandatory for pmmcmon PSB funher noted that. he has now

o m e+ oot e A T A e o T

undcrgone mandatory uammg for promotion, however, an enquiry. against hlm is
~ pending. PSB recommended to defer hlS promotson The appeliant became

aggrieved . from the sald recommendation and’ preferred departmental appeal

obvmusly m vain and thereafter, he is here throuch semce appeal at hand Durmg

the course of penden;y of this appeal. he.submitted‘ a cm! m:scel!aneous application
which was put up to the court with relevant appéal on 08.03.2021, as yel_awailmg |
ll{e formal order as to its.fate. We hwe naticed that a copy of notlﬁcatron dated

, "1 0! 702! has been annexcd wnth the snd apphcanon a: annexurc-K at pacc 2)

i Accordmgly the appellant on recommcndauons of the PSB in its meetmg held on

| 1‘ 3.12.20? O has been proinoted among others on regular basis with lmmediale efr’fgqt L
Certainly. this is 2 new event having ;aken place during p__gndency of this appea!,‘
xx:hiéh by its 'i‘mpact has changed the course of Appellgnt impellling him to seek
amcndmem in the memorandum of appeal Thercfore it has become expedmnt to

cnnmden thls changed suuatmﬂ f()t its hmess to appltcanon of molding rehct

principal to prevent the likelihood ot multaphcnty of procccdmos It {'he ﬁtness for

application 'oi’ said plmcxple dependcnt upon cx[stmc ot certam prereqmsxtes 3

Accardingly, if thene is a subsequent occurrence of an cvent whrch has thc potumal

ol' impacling the relief sought by the parties to the suit, the courl can take cognizant

in consanance w;th the Telief smmht hv the pwrnes Thas 1pp:oach adopted by the

— K‘é l’nld\mkl
cout is l\nown as “molding relief™. This principle s ﬂpphcabic in U\d maters and - Peanandn

Poshs
e s hyvar

il we.go back to history ol its _application, the mother judgment on its application is

in e case of Mst. Amina Begum Vs, Meher GhulamDastagir (PLD. 1578, sC o ;




{.._fhc application ol ‘moulding ol telicl in view of changed circumstances isdecmed
ecessary by the superior courts. However, application of this principle is subject to

certain conditions as deducible from the jurisprudence having so far developed

vnder the precedent law refating to the said principle and may be enumerated as

fallow:- -

Th'\t the relief, as claimed - originally has, by
reason  of subsequent cvents; become.-..
~1mppropr1ate or cannot be gr'mted

2. That taking note of such subscquent event or ) A
changed circumstances would shorten litigation.. e
and enablc complete justice being done to the = o SRS PP
parties; and - b

o ———— it

‘3. That such subsequent event is brought to the .
notice of the court promptly and in accordance
with the rules of procedural law so that the
Qpposrtc party is not taken by surprise.

o

06.-  Testing-the case of the appellant on touchstone of the condition necessary

for wpphcahon ot moulding relief, the reliet as sought by the appeliant originally i

has plesu\{ appeai has, by reason of his promotion througﬁ"notiﬂcation dated ~ ‘

e

L '?l 01.2021, h'lsbccome mfrucruous On the oLher hand, the Appellant 1s stm
. '\V-—'-'N

s

I ~

his case was submmcd m PSB for th hlbl txmc and dcteued

l
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|  ‘. . ()”i._' . Iakma not fce 01. Appe!hnt; pml'nonon by the Sdld notxﬁﬁat;on datec? Peshuyar |
.j.:“')l 01 ?O?I coupled with his grievance. we are constmmcd to obsewe that thxsl L
: .. subsequent evcnt if taken in to account for the sake of justice, a question is made out

whe[hcr the appellant was entitled for promotion from the dafc when his case for the :

[irst time was: de,fencd by PSB or from the unmed:ats eftcu as given 1o hlm vide

~ notification dated 2!.0(.202 A this question is lcit undetermined and the uppetlant

appeal at hand is dismissed having become infructuous. it will result into ;




deiplicity. of” proceedings including that the appellant has to file departinental

appeal tor secking proforma promotion from the date of his first deferment, and if

he fails Lo get redressdl of his prayer in dcpar.lmcn{al. appeal; he will have to file the
service appcai'. which coﬁseduently will engage the department Top. wrillen
reply/comments and then it wi!! engage this Tribunal to ‘.dé::ide the said appeal
ultimately by determination of the same quef;tion having no come up.here hefore us.
_Sq. we are of the considered opinion that i’ the stated question is ken for

~determinalion herc in this appeal. it w;ll necessarily resultin ehouenmg of the

litigation and enabhng complete justice bcmg done to the pames Moreover the
respondents are also not being taken by the surprise for dctermination of the said
question when the appellant hag ali‘cady moved civil misccllanegus-applic‘ati(‘)n for
amcndmént of the service appeaf in pursuance to the subéequent event of promotion
nnnrmlmn @iared 21.01.2021 of the appd ant Agam rt will result in to multxphcity
of the proceedings i’ we go after disposal of lhe said ap'pli'cation askiﬁg the
:csponclents to f‘ le theur rcp]y, hearing the. arauments ‘then passing the order
certdinly at nsk of challenge by exther party feelmz aggrieved, Therefore. we deem”
it in mtuest of the pames and to avond multlphuty of proceedings to restrain
owselves from d:sposa! of the apphcatmn for amendments of appeal albeit-it wjll
reinain pd'lt of the main file; 'md we will prefer to take vp the questlon formulated

abo_,\{c for delermmnl’mn as (o justifiable dal’e oi'promotion of the appg!lant.

0% i an undeniable fact that the concerned departiment extended the benetit to
- the appellant by including his name flr\l!y n the workmg, p'npcr presented before
PSB on 10.05. ’7016 29.06.2016, 27. 07 2016 and 29.08.2016 but his promotion was

deferred mainly for the reason -tha[ he had not undergone training mandatory for

promotian. However, the appellant was found fit for promotion in mecting of PSB

; ; . . . o, Kh)
held on 28.12.2016 after his having undergone the training whlch pu.vmusly S&Fvice Teibunat

L resulted in to deferment of his promotion but at this time, his premotion was 'a'gain

i
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b L

; g;:c‘rv'l‘d d_;w 0 pﬂciuicncy of an enquiry against h.i;n. The given account af (l'cl"crmcnl
ll\q' appellant’s promotion sﬁ;cessiv’uly leads o an inference that the same in- his ca;sc
Was owing 10 [ht;, ci'rcumslanwccs beyond his control. Howcycr, when the
c:ircumstanc‘cs- changed. .hc now has been"promoted "Io 1h<-:: higher post xyith
i@zuﬂedialc effect on 21.0&.2021. It is a matter of law in light of second explanation
10 R_ulc-}? of tiw Khybér Pakhtunkhwa (Appointment.' Promo_iiqn and Transfer)‘
Rutes 1989 timt ‘the su,p-erscssiori of a senior person strips him off frdfn the. right of
his seniority- over a junior person pr_ommed in cbnseque'nce_*o_f’jsﬁpe;session of tbé -
Former .hotwithstanding the effect ‘thét he'i.e. former was also- subsequently
promoted but there is a rider in the same explanation that the junior person have not
been deem to have superseded a senior person, if .the éa,se of a senior person .is

“deferred for the time being_for:want af certain.information or for incompletion of

&

record or for any other reason not attributed to his fault or demerit. When
juxtaposing case of.the appellant to the said rider, the nomination of a government
servant for mandatory training for promotion is a matter of discretion of the

competenl authority and a civil servant cahnot compel (he~department for his

PR

nomination, hy this eventuality. the reason of absence of the mandatory training is’

ot altributable to the ¢ivil servant. However, there can be another eventuality that a

civil servant is nominated for waining bul he fails to avail the chance: he in case of

<. sueh eventuality is at risk of altribution ol lacking of the necessaiy training for *.

promotion and. it in th'e .m’atter of such eventuality, the p.ro‘motion of a civil servant is'
dglbrred: he nia){ ﬁot be able to‘c[aim pfo’forma promotion,. A'nyhow. the case of
appetlant before us is one attracting the first événtualily}lial he waﬁ nol nominated
i'n.r. tmir':i;lg.T i'ie;'cl’ore. his dc.i’crmcm' on such 06u11l is |~101'worka}bl'g__tfo deprive liii«n
from  the right of scniofily ‘at his right place .with those co!lea’gi:es whd got
: ; promotion whcn__tlfe promotion ;)t‘ the appcllant‘ was for thc' first time deferred for

o vant ol his mandatory training. As far as the delerment of appellant promotion,

* Kh
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Imked with enquiry pending against him, is concerned: hig exoneration from the

_same obviously paved the way for his promotlon made vnde notlﬁcatic‘;n dated

21.01.2021, Henceforlh the reason of pcndcncy ofcnqmry. lfwas attr:butablc to the o

i
appel!ant in determcnt of his promotmn on 28.12.2016., has now V'mxshed As

Ceumulative effect of the said dzscussxon the appellant is hcld entltlcd for proforma

: promol:on tlom l0 05.201¢6 when his hame reﬂected in the workmg paper for the

first time ¢ came under conszderatlon before PSB necessnatmg its acmalxzat:on ofhis

plofonna -promotion under due course. This appea! stands dxsposed of | in thc given

terms with direction to ‘the respondents to issue necessary comgendum of the

notmmtmn dated 21.01.2021 acco:qu!y There is no order as 1o costs, File be

cons:qned to the record- ‘room,

NNOUNC]:D;
21 07 “071
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GOVERNMENT OF
KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT -

.................................................................

o NOTIFICATION
NO. SO(E I)E&AD'[S~iI 2023. In pursuance of the .Ju'd‘gment passed by :
- the }\hyber pakhtunkhwa Service Tribunal, Peshawar in a Service Appeal.
~ No. 946/2018 dated 27.07.2021 and on the recommendatlons of the Provmaai
SE Se\ecnon Board, in its meeting held on 18.11.2022, proforma promotion IS
) ereby granted to Mr. Asadullah Khan (PMS), Additional Secretary/Secretary I ;.
;_(N’MAs), Board of Revenue, Khyber Pakhtunkhwa, from PMS BS-17 to PMS BS-18! ‘-51"*‘7‘1’ ‘o
: w ef 13 oL. 2017 subject to ﬁnal decision of the CPLA pending in the Supreme :

Couft of Pakistan.

CHIEF SECRETARY ‘
GOVERNMENT OF KHYBER PAKHTU NKHWA
ENDST. OF EVEN NO. & DATE

Copy fo:warded to the:-

pal Senior Member Board of Revenue, Khyber Pakhtunkhwa
/ Additional Chief Secretary, P&D Department

. Principal Secretary to Governor, Khyber Pakhtunkhwa.
"/ 4. Principal Secretaty to Chief Minister, Khyber Pakhtunkhwa.
5. All Administrative Secretaries in Khyber Pakntunkhwa (concerned)
.-~ 7 6, Accountant General, Khyber Pakhtunkhwa . ;
.. .+ 7. Director General, Information & PRS Department.. L
g
1

_ PS to Chief Secretary, Khyber Pakhtunkhwa. .
_ PS to Secretaries, Establishment & Administration Department | .
. PS SS(E)/SS(Reg)/AS(HRD)/AS(E)/ DS(E.)/SO(E.IN)/SO(EY) E&AD. . - 5 Tl
r/Dy Dxrector (1‘1') and’

PA to DS(A)/SO(Secret)/Estate  Officer/ACSO C

. Director Protocol Administration Department
. Officer concerned.

. Controller, Govt. Printing Press, Peshawar.

(ZIA.ULHAQ)
30N OFFICER (E.)
PH: No # 091-9210529

IMDAD KHAN/**




