
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

EP. N0.238/2Q22 IN SERVICE APPEAL NO. 946/2018

Mr. Asad Ullah Khan, Appellantp-

Versus

Govt, of Khyber. Pakhtunkhwa through Chief Secretary & Others Respondents

INDEX

S.U Description of Documents Page
No.

1. Implementation Report 2
2. Affidavit 3
2. Annex-1 4-11
3. Annex-II 12

Deponent ^

i
<2^

1



BEFORE THE
^ KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR

EP No. 238/2022 in S.A No. 946/2018

Mr. Asad Ullah Khan (BS-18V (Appellant)

VERSUS
Govt, of Khvber Pakhtunkhwa through Chief Secretary & others. (Respondents)

IMPLEMENTATION REPORT OF THE 
KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service 'iVibujoe&tJUDGMENT DATED 27.07.2021

That the Hon’ble Khyber Pakhtunkhwa Service Tribunal,^-Peshawai: 
passed the following directions in Service Appeal No. 946/2018 on 27.07.2021
(Annex-I):-

Respectfully Sheweth,

1)

'^Henceforth, the reason of pendency of inquiry, it was attributed to the 

appellant in deferment of his promotion on 28.12.2016, has now 

vanished. As cumulative effect of the said discussion, the appellant is 

held entitled for proforma promotion from 10.05.2016 when his name 

reflected in the working paper for the first time came under consideration 

before PSB necessitating its actualization of his proforma promotion 

under due course. This Appeal stands disposed of in the given terms 

with direction to the respondents to issue necessary corrigendum of the 

notification dated 21.01.2021 according!/.

That in pursuance of the order of this Tribunal, the case for proforma 

promotion of the Appellant was placed before the Provincial Selection Board, being the 

competent forum, in its meeting held on 18.11.2022 and the Board decided to 

recommend granting of proforma promotion to Mr. Asadullah Khan (PMS) to BS-18 

w.e.f 13.01.2017, when his erstwhile juniors were promoted to BS-18.

That the answering Respondents, being aggrieved from the said 

judgment dated 27.07.2021, have already filed CPLA before the Supreme Court of 
Pakistan, which is pending for adjudication.

2)

3)

4) That seniority of the Appellant has already been restored and promoted 

to BS-19 on 15.04.2022 on regular basis. Moreover, he is currently undergoing Senior 

Management Course (SMC) for promotion to BS-20.

5) That the order of this Hon’ble Tribunal has been complied with in letter 
and spirit by the answering Respondents.

Keeping in view the above submissions, it is therefore, humbly prayed

id, please.

6)

that the instant ExepOtion Petition may very graciously be dismi€s(

•fc-
SECRETARY ESTABLISHMENT CKIfeP^ECRETARY

KHYBER PAKHTUNKHWA KHYBER PAKHTUNKHWA
(RESPONDENT No. 1) (RESPONDENT NO. 2)

THROUGH THROUGH
Mr. KaleemUllah, Special Secretary (Estt.) Establishment Mr. KaleemUllah. Special Secretary (Estt.) Establishment 

Department Department
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BEFORE THE SERVICE TRIBUNAL , PESHAWAR

EP No> 238/2022- In Service Appeal No,946/2018

Mr. Asad ullah Khan (BS-18) Petitioner

Versus

Government of Khyber Pakhtunkhwa & others Respondents

AFFIDAVIT

I, Kaleem Ullah Baloch, Special Secretary Establishment Department, do hereby

solemnly declare that the content of parawise comments is correct and true to the best of my

knowledge and record and nothing has been concealed from this Honorable Court.

It is further stated on oath that in this Appeal, the answering respondents have neither

been placed ex-parte nor their defense has been struck-off.

D^onent

Muhammad Zubair, Secretary 
Establishment through 

Kaleem Ullah Baloch, Special 
Secretary Establishment
Mobile No. 0333-9391493
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Semce AppealNo.i
Dlm-y No— , _
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A.
t®'‘

•?f!
Asad UUali IChan 
Section Officer Home Dep.aitment^A^5^Jj;^j;^ 
Civil Secretariat, P.eshawar...........

\\,•

Appellant...
i

■->

: VERSUS '
Provincial Govt, of Khyber PaKhtnnlrhwa, through . '

Pivil. 1.
Secretary ' Establishment Department 
Secretariat, PeshawaTi

1

2. Chief Secretary Khyber PakhtunMiwa, CM-.. 
Secretariat, Peshawar.

. 3. Chief Minister Khybef Pakhtnnkhwa/ Competent '
Authority, Chief Minister Secretariat, Peshawar.

....Respondents

SERVICE APPEAL U/S 4 . OF SERVICE 

TRIBUNAL ACT, 1974 FOR SETTING 

ASIDE THE IMPUGNED FINAL 

APPELLATE ORDER DATED 18.07.2018 

AND PS ORDER DATED 28.12.2016 

CONSIDERATION OF APPELLANT FOR , 
PROMOTION FROM BPS-17 TO BPS-18

p|edtt?-day

B-egisttrax 
- *>!

\
Respecffuily Sheweth:-

1) That appellant is a PMS Officer vide lettet dated 

03.03.2009. (Copy of appointment letter is Annex‘^A”)

2) ^ That the respondents never offered any mandatory
training for promotion to BPS-i8 w.e.f, 03.03.2009 to 

04,08.2016 to the appellant. , .

3) That the respondents called meeting of - Provincial 
Selection Board -on 10.05.2016 and deferred the 

promotion to the appellant to BPS-18, due to lack of
ATTr.STED ■k

f 1 h'»Im Iii4
t
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IglrnUETHli KHVGEU PAKUTUNKUWA SKRVlCt: TUmUNAl., pfkMAWAR. ;
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m ' Service Appeal No. 9‘16'2018P"'' mrr. '0

.U.07.20iHDote oVlnslitiitioo ...
■ JfM' Dale of Decision 27.07.2021V/J-

'■I

As:'d\-’lU\h Khan. Section Officer Home DepartmenU Civil Secrclarial, Peshawar.
(Appellant)

{■

VERSUS
r

The Cn'vcrnincnl of Khyber Pakhtunklnva. through Secretary Establishment 
Deportment, Civil Secretariat. Peshawar and two others.

(Respondents)
••'I

, Present:*

For Appellant.. - MR.AMMD ALL 
Advocate

MUliAMM'AD ADEEL BUTT, 
Additional Advocate General For respondents.

CHAIRMAN
-- MEMBER(Judicial)

ah MAD SULTAN TAREEN 
ROZINA REHMAN

JUDGEMENT ■

AHMAD SULTAN TAREEN. CHAIRMANt-The appellant named above ,. i

I
i

invoked the jurisdiction of this Tribunal through service appeal described above in 

the- heading challenging thereby the recommendation of Provincial Selection Board 

(PSB) as lo.delernieni of.his promotion and purporting the same being against the

Os I

Ibcis find law on the subject.

02. ■ The liicts precisely include t-hai appellant was serving as Section Officer (BSv-uv 

17). The PSB met on 10.05.2016 and as result of this meeting, the promotion'ease

(if the appellant to the post of BS-IS was deferred due to lack of mandatory training. 

The respondents offered 14 weeks training for promotion to-.BS-lB to the appeUanl

which he succes.sfuily completed vide letter-dated 06.12.2016. On 2B.12.2016,

meeting of PSB was.held but.aguln promotion of.the appellant was deferved due to
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P^^iuiinu inquiry :m!iin<l him. Feeling iiggricvcd. he Hied dcpartmctiinl appeal nn
' ■' ''■■■■................................................................................................................................................................................................................................................................................................................... .. ■■■■■■

M.-r

\

ifuM,20lT which was rcjccicti vide order dated 1 {^.07,2018. As a matter ql next 

icmcdv. jircseni service appeal was preferred and admitted for full hearing with 

the respondents. They on attending the proceedings have filed written 

vcpiv/commcnts refuting the claim of appellant for the relief as sought by him

VV

notice to

in the -:

memorandum of appeal.

We have heard the "arguments and perused the record.*rs 03.
1• •

ili was argued on behalf ofthe appellant that the facts and grounds brought to 

fore in the memorandum of appeal were sufficient for setting aside the 

recommendation of P.S.B as to deferment of appellant’s promotion but in view of 

i the changed, circumstances, no need is left to argue the appeal on its facts, and /

/ 04.

;!

i
V

1
1

i ground; wheivthe appellant has been promoted during pendency of this appeal. The 

Wned^coimsel for the appellant extende,d his arguments for amendment of the / 

appeal. Hc argued that this Tribunal is competent to allow the amendment in appeal

*

\

\
and in case of ihe-parlicular amendment as sought lor this appeal, it will shorten the 

of litigation. Wwever,-learned A.A.G opposed the arguments of the 

, appellant's counsel with submissions that the appeal has become infrucluous when 

1 the main reiief as sought has been granted to-the appellant .out of court. ,lt was 

further submitted-thal thee appellant is not emiiied to press for.proforma promotion:.-

i

n* -

course

!' :

i’

!
■bv seeking amendment in present appeal.

I

undeniable fads that name

the appelhini was included in the working paper for promotion from BS-17 to B.S-I8 :

In view of the facts noted herein above,it is an0.^.

for '.-onsidei-ation of PSB in its meeting held on 10.05.2016. His name is listed at 

serial No. 12 of the table containing the recommendation of the PSB as part of the 

mimiics of said meeting of PSB on the subject of promotion of PMS (BS-17) 

tTl'ficer to BS-18., Copy of the said mlnuies is available on file, According to

>v
I:

<

'1*
r

1
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imcmiation ol'PSB against name ot'thc appellant at serial No. 12 in the said 

it is ihcrc that the Board in its meeting held on 10.05.2016. 29.06.2016. 

.20!6 and 29.OS.2016 recuniineiHlcd to del'er his promotion.as lie haclnut

undergone training mandatory for promotion. PSB further noted that, he .has now 

undergone mandatory training for promotion, however, an enquiry, against him is 

pending. PSB recommended to defer his promotion. The appellant became

I.t\-------

aaEtrieved from-the said recommendation and preferred departmental appeal 

and thereafter, he is here through service; appeal at hand. During
' 1.--

1obviously in vain
f,

of pendency of this appeal, he.submitted a civil'miscellaneous application

08.03.2021, as yet. awaiting
the eour.se

which was put up to the court with relevant appeal

to its.fate. We have noticed that a copy of notification dated

on !

ihe Ibil’n-al order as

21.01.2021 has been annexed with the said application as annexure-K .at pa^e 2j.
n

v'Accordingly. the appellant on recommendations of the PSB in its meeting held on ^

regular basis with immediate effect.■ 3.12.2020 has been promoted among others on

event having taken place during pendency of this appeal, 

of Appellant impelling him to seek
Clei'tuinly. this i.s a new

wiiich by its impact has changed the course
i

memorandum of appeal. Tlierefore. it has become expedient lo_iT amendmenl in the
^ consider this changed situation for its fitness to application of molding relief 

priireipal to prevent the likelihood of multiplicity of proceedings.lt 'nie fitness for 

application 'of said principle dependent upon existing of certain prerequisites, 

Acco.rdingly, if there is a subsequent occurrence of an event, which has the potential 

of impacting the relief sought by the parties to the .suit, the court can take cognizant

f'?'.

"ESTEDof this charee to mold the. relief in the interest of justice even though it is not sUictly

vith the relief soueht bv the parties. This approach adopted by the 0^in consonance v >?n>NCU 
• l';i!<htuk; 

iivrvicc rribun.
co.uli is known as "molding relief'. This principle is applicable in civil matters and

ifwe .go back to history of its application, the mother Judgment on its'application is 

in the case o\'.Ms{. Amina Begum Vs. Meher GhuIaniDnsiogir $C



m 'Ir"Mj.

1 J <5KC upon Ihc snid judgnicnl in ihc prcccdcnl law is quite constant, where■ 'T.

y

lion of moulding or.i'dicr in view of changed circumstances isdeemed 

necessary by the superior courts. However, application ofthis principle is subject to 

detiueibic from the jurisprudence having so far developed

be enumerated as

o

Ji vi

* 
''JM:' ■

certain conditions os 

liiulot iIk precedem law relotuig to the said principle and may
)
;

m'-r'-' ;
Ibllow:*

r !I I 1. That the relief, as claimed originally has, by
become,.-.

'I' r eventsreason of subsequent 
inappropriate or cannot be granted.

i

j ■■

2. That taking note of such subsequent event or 
changed circumstances would shorten litigation., 
and enable complete justice being done to tlie 
parties; and

3. That such subsequent event is brought to the 
notice of the court promptly and in accordance 
with the rules of procedural law so that the 
opposite party is not taken by surprise.

f

111:. ■
i., W:

r

■<.

Testing4he case of the appellant on touchstone of the condition necessary 

application of moulding relief, the relief as sought by the appellant originally in 

his present appeal has, by reason of his promotion through notification 

21.01.2021, jTaslwdme_ infructuous. On the otlier hand, the Appellant is still

i aggrieved believing that he should_have beeii_granted,ppomotion_from tte d^ when

his ease was submitted to PSB for the first time and deferred.

dated

i
i

S-* I*-'"* '-■'-I'
f,!

ion by the said notuication ciatecr,- , i»c,sn»»w«r.StS
Sfi-S-A' 07. ■ Taking notice of Appellant's promotion
pBfiK'/ ■■■• . ■■

2.' •

constrained to- observe that this.•' 21.01.202.1 '.coupled with his grievance, we are 

subsequent event if taken in to account for the sake of justice, a question is made out

•'•.I.'-

j

vvhelher ihe appellant was entitled for promotion trom the date when his case tor the 

lirsl lime was-deferred by PSB or Irom the immediate, effect as given to him vide

r.*

nolinciUion dated 21.Oi.2021.If this question is left undetermined and the uppelUml 

appeal at hand is dismissed having became infructuous. it will result into

»*. ■

f.

'
t

i
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i

.•ily of proceedings including iluu Ihc iippcllanl lias lo tile Ideparimcntal

nr seeking prolbrniii promolton iVoin the elate of his llrst deferment, and if 1-;

0 gel rcilressal of his prayer in departmental appeal; he will have to file the 

appeal, which consequently will engage the department Ibr written 

reply/commcnts and then it will engage this Tribunal to decide the said appeal 

Lihimaiely by determination of the same question having no come up here before us. 

So. we are of jhe considered opinion that if the slated quesiioti is taken for 

. dclenninalion here In this appeal, it will nece.ssarlly rcsullin shorteninti of the 

litigation and enabling complete justice being done to the parties. Moreover, the 

lespondents are also not being taken by the surprise for determination of the said

question when the appellant has already moved civil miscellaneous application for 

amendment of the service appeal in pursuance to the subsequent event of promotion 

noiitication .dated 21.01.2021 of the appellant. Again it will result in to multiplicity 

of the proceedings if

■ i

go after disposal of the said application asking the 

respondents to file their reply, hearing the. arguments then passing the order 

certtlinly at risk of challenge by either party feeling aggrieved. Therefore,

we

•jwe deem

^ it in interest ot the parties and to avoid multiplicity of proceedings to restrain 

ourselves from disposal of the application for amendments of appeal albeit it will 

remain part ot the main file; and we will prefer to lake up the question formulatedWii
: above l(.i)‘ determination as to jiistillable date of promotion of the appellant. VT'fcV-, .

i

• „ *

il is an undeniable fad that the concerned department extended the benefit to 

llic appellant by including his nanie tir.siiy in the working paper presented before 

PSB on !0.0.5.2016. 29.06.2016, 27.07.2016 and 29.08.2016 but his promotion 

defcri'ud inainly for the reason that he had not undergone training mandatory for 

piomoiion. However, the appellant was found t1t for promotion in meclins of PvSB 

held on 28.12.2016 after his having undergone the training \vhich previously 

resitlied in to defermeni of his pFomolioii but at this time, his promotion vv’as again

08.
V

was
;

OTTESTeo

I.

!
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I1 duo 10 pciulcncy ol aa enquiry nsiainsi iiiiu. Tlic given iiccuunt ol'dcrcrincni

llnnt's prw^iotioii successively leads lo an inference that ihc same in his case

awing 10 the circumstances beyond his control. However, when ihc

circumstances changed, he now has been promoted lo the higher post with

immediate efl'ect on 2l.0t.2021. U is a mailer of law in light ofsecoridexplanation

10 Rule-17 of die Khyber Pakhtunkhwa (Appointment, Promotion and Transfer) 

Rules 1989 that the supersession of a senior person strips him off from the. right of 

hi.s seniority over a junior person promoted in consequence of supersession of the

(

:
'• I? • •
■fry

former notwithstanding the effect that he i.e. former was also subsequently 

promoted but there is a rider in the same explanation that the junior person have not 

been deem to have superseded a senior person, if the case of a senior person is

i !

•V

;

f: deferred for the.time being for want of certain,information or for incompletion of 

record or for any other reason not attributed to his fault or demerit. When

:

af'.

juNUiposing case of. the appellant, lo the said rider, the nomination of a government 

servani !br mandatory traininsi for promotion is a matter of discretion of the 

compeienl authority and a civil servant cannot compel the'department tor his 

iiomimilion, In this cveniualiiy. the reason of absence of the'mandatory training is
'T

not ailribuiable to the civil servant. However, there can be another eventuality that a

civil servant Is nominated for training but he fails to avail the chance: he in case ot

such cv.cnlualily is at risk ol’attribution of lacking of the necessary Training; for 

promotion and if in the matter of such eventuality, the promotion of a civil servant is 

deCeiTed: he may not be able to claim proforma promotion, Anyhow, the case of

(

> \

*• •' appelhini before us is one attracting tire l-ir.sl eventuality that he wa.s not nominiUcd

for iniining.Therefore. his deferment on such count is not workable to deprive him

from the right of seniority at his right place with those colleagues who got iVTTESTEO .

promotion when the promotion of the appellant wa.s for the first time deferred for
} \ ■ . ’ . ' * *

I want ol his mandatory training. As lur as the deferment of appellant promotion.

aniXAiyMNICU
nUhttJUU>Vi

vice
JOib»>c

d,.'. .

I..__ _
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linked wiili enquiry pending against him, i 

Siimc obviously paved the 

-I 01.2021. Henceforth,.

»s concerned; his 

for his promotion made vide
exoneration from the 

notification dated/
/

the reason of pendency of enquiry, ifvvas/ j
/ attributable to the

nppellant in deferment of his promotion on 28.12.2016., has !
now vanished.As

cumulative effect of the said discussion,
the appellant is held entitled for 

name reflected in the working paper for the 

ration before ,PSB necessitating its actualization ofhis

ipy.-y , ^ ^
proforma c-V

promotion from 10.05.2016 when his 

first time came under considerati

' ■

W$»'A

profomia.promotion under due course, 

terms with direction 

notification dated 21.01.2021

This appeal stands disposed of in the ei-given

necessary corrigendum of the 

2s to costs. File be

to the respondents

accordingly. There is no order

to issue
evv.;.

consigned to the record room.
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Government of

KHYBER PAKrtTUNKHWA
Establishment Department

Dated Peshawar, the January 12, 2023

i'-
J/s.■M

MW■m

m ■Sf-

• mw'. notificationFf’

In pursuance of the Judgment passed by 

Pakhtunkhwa Service Tribunal, Peshawar in a Sevice Appeal
NO.SOrE-nE&AD? 5-1/2023^

the Khyber
No. 946/2018 dated 27.07.2021 and on the recommendations of the Provincial |

Selection Board, in its meeting held on 18.11.2022, proforma promotion ^ ■

Hilhereby granted to^ Mr, Asadullah Khan (PMS), Additionat Secretary/Secretary r 

^:%(NMAs), Board of Revenue, Khyber Pakhtunkhwa, from PMS BS-17 to PMS BS-is!

13 012017, subject to final decision of the CPLA pending in the Supreme

,
,1.;

Court of Pakistan.
CHIEF SECRETARY

GOVERNMENT OF KHYBER PAKHTUNKHWA
. ■/?

;■

FNDST. OF EVHN NO. & DATE

Copy forwarded to the:-
1*. Senior Member Board of Revenue, Khyber Pakhtunkhwa.
2. Additional Chief Secretary, P&D Department

Principal Secretary to Governor, Khyber Pakhtunkhwa.
' / 4. Principal Secretary to Chief Minister, Khyber Pakhtunkhwa.
/s. All Administrative Secretaries in Khyber Pakhtunkhwa (concerned).

6. Accountant Genera'i, Khyber Pakhtunkhwa .
7. Director General, Information &. PRS Department
8. PS to Chief Secretary, Khyber Pakhtunkhwa.. 

i;., 9. PS to Secretaries, Establishment & Administration Department.

:

/
i

r

ler/D^ Director (IT) .and::: ylto ■ DS(A)/SO(Secret)/Estate OfficetVACSO Oy 
Director Protocol Administration Department. /

• ; : ir2: Officer concerned. /
13. Controller, Govt. Printing Press, Peshawar.;S; k

(ZIATijCHAlS \ 
SE^CPkl^FFICER (E.f) 

PH; No # 091-9210529
TMD&DKHAN/**
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