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BEFORE THE KHYBER PAKHTUNKHWAm
SERVICE TRIBUNAL PESHAWAR.
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Service Appeal No.951/2022
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I'®- •
: ;0£»ia.t£stiWakil Khan S/o Rustum khan District Offficer, 

On farm Water Management, District Mohamand.
i

’

Appellant■ (

VERSUS
1. Chief Secretary KP, Civil Secretariat'Peshawar.
2. Secretary Establishment, KP, Civil Secretariat Peshawar.
3. Secretary Law, KP, Civil Secretariat Peshawar. ;
4. Secretary Agriculture, Livestock & Cooperative Department, Govt: 

of KP, Civil Secretariat Peshawar.
5. Director General, On farm Water Management, KP, Peshawar.
6. Zahid Khaliq, Water Management Officer OFWM & 40 Others.
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REPLY ON BEHALF OF PRIVATE RESPONDENTS NO.06. 08.
09,12,13,15,17,18,19, 20. 21. 22. 32. 33. 34. 35, 36. 38,37, 41. 42,

itm
43.44 & 45% - :
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PRELIMINARY OBJECTION: ?

"■m •-
s ■1 The appeal is bad for non-joinder of necessary party.

The appeal is not maintainable in its present form.
The appeal of the appellant is ,not competent.
The appellant has no cause , of action, so' appeal is not 
maintainable.

5. The appellant has no locus standi.
The appellant concealed the material facts from this 

Honorable Tribunal. '
That the appeal is time barred. ■
That the appellant has not come with clean hands.
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9. That the instant appeal also hit by the section 23 of the KP

i ^

Service Tribunal Rules 1974, the issue of the seniority is 

already decided by this jHon’^ble Tribunal, in appeal no 

1326/2017 wherein the present appellant is also party.

m

irj
r'4 That similar nature appeal of the appellant is already under 

trial in this Hon'ble Tribunal bearing Appeal No. 864/2022 

titled "Wakil Khan vs Govt, of Khyber Pakhtunkhwa & 

others". .

10.

erw

I 11. ■ The appeal is badly barred by time as the appellant 
challenged seniority list dated 29-08-2018 and promotion 

order of (BPS-17) officers of On Farm Water Management 
department, now after the lapse of 04 years, filed the present 
appeal which is hit by the principle of laches, therefore, the 

same is not maintainable / entertainable in the eyes of law 

and the appellant has no cause of action.

I
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Im - 12. That the appellant filed service appeal no: 864/2022 wherein 

he challenge seniority list of 2022 and thereafter filed instant 
service appeal no:951/2022 wherein he challenge the 

seniority list of 2018 after lapse of 4 years, just to waste the 

■ time of court in settle matter. Which is already settle by this 

Hona’ble Tribunal in service appeal no 1326/2017 wherein 

the present appellant was also party

m

m
II

:

RESPECTFULLY SHEWETH:
FACTS:

■e
:

1. Correct with addition that the few post of water Management 
Officers Agriculture BPS-17 and water management officer 

(Engineering) (BPS-17 were advertised in the Agriculture, Live 

Stock and Coop: Department, Peshawar in the local Daily’s, the 

appellant as well as respondents being eligible applied for the 

post of Management officers (Agriculture) (BPS-17), appeared 

in the test and interview and qualified the same. Thereafter in 

the recommendation of the DSC, the appellant as well as 

respondents were appointed as water Management Officer BPS- 

17 in the Agriculture, Live . Stock and Coop: Department, 
Peshawar on contract basis vfde office dated 24.11.2004, so the 

appellant and private respondents were on same footing there is 

no distinction between the both parties.

!

f.

i



i
■I

ii1^
2. Correct but with addition that the respondent performed his 

duty up to the entire satisfaction of his superiors on contract 
basis, meanwhile the provincial government promulgated

...........Khyber Pakhtunkhwa ' Civil Servant Act, 2005 but official
respondent reluctant to regularize the service of the respondent 
under said act, hence the respondent with other colleagues filed 

writ petition before the Hon’able Peshawar High Court 
Peshawar for regularization of their service under this act, 
which was allowed and official respondent were directed to 

regularize the services of the respondent along with others vide 

judgment dated 22.12.2008. it is pertinent to mention here that 
the aforesaid judgment was assailed in appeal before the 

Supreme Court of Pakistan, which was dismissed vide 

judgment dated 01.03.2011. Then the respondent’s service was 

regularized vide order dated 07.06.2011 from the date of initial 
appointment i.e 24.11.2004.

Further it is added that That latter on another group of 28 

project employees filed writ petition before the Hon’able 

Peshawar High Court Peshawar for regularization of their 

service which was allowed vide judgment dated 15.09.2011. it 
is pertinent to mention here -that the, aforesaid judgment was 

assailed in appeal before the Supreme Court of Pakistan, which 

was dismissed vide judgment dated 22.03.2012 and official 
respondent were directed to regularize the services of the 

respondent along with others in light of Amendment Act 2005 

and Regularization Act 2009<but due to non-availability of post 
they were place in surplus pool vide order dated 10.01.2013 and 

their service was regularized vide order dated 03.07.2013 but 
still they were in surplus pool. Later on three officials were 

posted /adjusted from the Surplus pool in water OFWM 

Department vide order dated 18T1.2013. 11 number of 

employees from the,group of 28WMOs which were placed in 

surplus pool, submitting 2"^* \yrit in the Hon’able Peshawar 

High Court Peshawar and challenging the seniority position of 

the respondent and other 10 colleagues which were regularized 

vide order dated 07.06.2011. The. Hon’able Peshawar High 

Court Peshawar delivered judgment on 22.09.2012 with the 

remarks that “the department should look into the matter in the 

lijght of judgment of the court and the rules on subject including 

the actual length of service and other factor permissible under
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m- the law and if the department committed any error then, it shall 

be rectified.

It is important to note that against the judgment dated 

22.09.2012 of High Court in writ petition No. 2170/2011, the 

department submitted Civil petition in the Supreme Court of 

Pakistan, this petition was decided on 13.06.2013 with the 

following remarks “in the view of circumstances that now 

emerges, all the judgment delivered by the high court as well 
as Supreme court of Pakistan need to be re-examined or 

revisited”. Leave to appeal was granted and as the judgment 

in CA 834 to 837/2010 and CP, Nos, 562-P to 571-P / 2012 

were delivered by the three members^ benches, let the matter 

be placed before the Hon^able Chief Justice of Pakistan for 

constitution of larger bench. The all officials including 

respondent involved in court cases were made parties and 

notice were issued to' them and respondent (at S. No. 179) on 

11.07.2013 for the purpose of enter appearance and other legal 
requirement.
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The larger bench of the Supreme Court of Pakistan in CP 

.Nos 134-PTO 138-P of re-opened all the court cases decided 

by the High Court as well as Supreme Court of Pakistan and 

delivered its own new judgment on 24-02-2016 with the 

following remarks.
c.,

I' a. The NWPP (now kplc) Employees (Regularization of 

services) Act, 2009 clearly provides for the regularization 

of the employees.

b. The non-obstante clause in section 4A of 2009 Act 
expressly excludes the application of any other law and 

declares that the provisions of this Act will have 

overridins

•IS

g effect, being a special enactment.in this 

background, The causes of respondents- squarely fall 
within the ambit of the Act and their services were
mandated to be regularized by the provisions of the Act
2009.

The OFWM project was brought on the regular side in 

2006 and the respondents were appointed on contract 
basis and were in employment /service for several years

I
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and the project on which they were appointed ,have also 

been taken on the regular budget of the government, 
therefore, their status as project employees has ended 

once their services were transferred to different ad;ached 

government departments, in terms of section 3 of 2009 

act. The government of KPK was also obliged to treat the 

respondents at par, as it cannot adopt a policy of cherry 

picking to regularize the employees of certain projects 

while terminating the services of other similarly placed 

employees. Further it is added that according to 

judgment of Larger Bench of Supreme Court of Pakistan 

held that “section 4A of 2009 Act Overriding effect “of 

this Act expressly excludes the application of any other 

law and declares that the provisions of this Act will have 

overriding effect, being a special enactment, in this 

background, the causes of respondents squarely fall 

within the ambit of the Act and their services were 

mandated to be regularized by the provisions of the Act 
2009. It is pertinent to mentioned here that the story 

stated above already decided by the Honb’le Supreme 

Court of Pakistan in Larger Bench then Service tribunal 
in appeal no 1326/2017. So, the instant appeal also hit by 

the section 23 of the KP Service Tribunal Rules 1974, the 

issue of the seniority is.already decided by this Hon’ble 

Tribunal, in appeal no 1326/2017 wherein the present 
appellant is also party. Copy of Service Tribunal 

Judgment is attached as annexure-A while Supreme
Court Judgment dated 24.02.2016 is attached with

11
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3. Incorrect and misleading in the lights of the facts mentioned 

above in para of the reply. Hence denied. The seniority list 
prepared according to law and rules.

4. Incorrect and misleading in the lights of the facts mentioned 

above in para of the reply. Hence denied. The impugned 

seniority list prepared according to law and rules.

5. Incorrect and misleading in the lights of the facts mentioned 

above in para of the reply. Hence denied. The impugned 

seniority list prepared according to law and rules.

6. Incorrect and misleading in the lights of the facts mentioned 

above in para 2 of the reply. Hence denied. Moreover the
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previous all seniority list issued were declared null & void in 

the light of Larger Bench Decision of Supreme Court of 

Pakistan and Hon”able Service Tribunal Decision.

5

i
y5-’.

7. The Incorrect and misleading in the lights of the facts 

mentioned above in para 2 of the reply. Hence denied. 
Moreover the previous all'seniority list issued were declared 

null & void-in the light of Larger Bench Decision of 

Supreme Court of Pakistan. Further it is added that the 

Seniority list issued in 2017 were challenged by the 

, colleagues of the, respondents ■ and appellant in service 

Tribunal and Hon”able Service Tribunal accepted the same 

and declare the Seniority list of 2017 null & void and 

directed the respondent to prepare Seniority list in light of 

Section 4 of the Regularization Act 2009. So thereafter the 

impugned seniority list issued in the light of the said Act 
. 2009 reproduced below;
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“z/ the date of continuous officiation is the 

^ same in case of tw>o or more employees, the 

employee older in age shall rank senior to 

the younger one'\

The present appellant filed this appeal only to mislead the 

Hon’ble Court and waste'the time Of the Hon’able Court. 
The same may be dismissed with cost.

8. The contention of the appellant is incorrect and misleading. 
Moreover as mentioned in above paras.

9. Correct with addition that all the appeals were accepted and 

issued the direction to prepare seniority list according to 

regularization Act 2009. Further it is added that The law 

Deptt Scrutiny Committee was held on 01/06/2018 wherein, 
the case was discussed "After discussion it was decided with

. consensus by the Scrutiny Committee that as the department 
was not adversely affected by the judgment, therefore, the 

subject case was returned to the department to decide it 
their own level in accordance with law. Accordingly 

Seniority List dated 29-08-2018 was prepared and issued in 

light of the decision of Khyber Pakhtunkhwa, Service 

Tribunal and promotion of certain employees were made.

Then the appellant along with others challenged the 

decision dated 06-04-2018 before the august Supreme Court
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of Pakistan through CA No.1168 to 1173 of 2019 which 

were decided by the august court on 01/07/2021 with the 

direction that "Learned counsel for the appellants states
j r •

that the impugned judgment is based upon the judgment of 

this Court dated 24/02/2016, passed in Civil Appeal 
NoJ35-P of 2013, in respect of which Review Petition 

No.302 of 2016 has been filed and is pending adjudication 

before this Court He further, states that the appeals may 

be disposed of with the observation that in case the 

judgment of this Court is re\ jewed, the appellants will have 

chance to resurrect these appeals by making of an 

appropriate application Order accordingly" fCopv of order 

IS attached as annexure-B), •

£

1? t

10.As explained in para-09 above.

11.Incorrect and misleading.: That after decision dated 

01/07/2021 of august Supreme Court of Pakistan the case 

was submitted to the Administrative Agriculture Department 
for opinion. .The Administrative Agriculture Department 
forwarded the case to the Establishment Administration 

Department for advice in the matter. The Govt, of Khyber 

. Pakhttinkhwa Establishmlnt; Department, vide letter No. 
SOR-III(E&AD)/1-13/2021 dated 01/11/2021, stated that 
"as per judgment of Khyber Pakhtunkhwa Service 

Tribunal dated 06/04/2018. revised seniority list may be 

prepared in accordance with the judgment of Larger 

Bench of Supreme Court of Pakistan dated 24/02/2016 

and in light of Section -4 of the Khyber Pa khtunkhwa 

Employees (Regularization of Services) Act, 2009” and 

accordingly Seniority List of BPS-17 Officers were issued 

on 14/02/2022 wherein the appellant i.e. Mr’. Wakii Khan 

was placed at S.No.33 of the said Seniority List. Further it is 

added that The judgment of >the Hon’ble Service Tribunal 
Kept intact by the Hon-ble Supreme Court! of Pdcistan. 
Further is added that the, judgment of Service Tribunal is 

still in field and the official respondent is bound to 

implement the same in letter and spirit therefore issued the
seniority list according to judgment.

.1 ■ ! _

12.The contention of the appellant is incorrect and 

Moreover as mentioned in above paras.
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misleading.
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V
>-:f 13.The contention of the appellant is incorrect and misleading.ij-

■i Moreover as mentioned in above paras. It is added here that 
all the stance taken by the ^appellant is contradictory with 

each other.II ■«.

■t.

IS t;

14.The contention of'the appellant is incorrect and misleading. 
Moreover as mentioned in above paras. The seniority list 
dated 29-08-2018 was prepared in accordance with the 

judgment of the Larger bench of Supreme Court of Pakistan 

dated 24.02.2016 and in .light of Section-4 of the EChyber 
Pakhtunkhwa Employees (Regularization of Services) Act, 
2009 and in light of the decision dated 06-04-2018 of 

Khyber Pakhtunkhwa, Service Tribunal. Moreover, the 

present appeal of the appellant is -badly barred by time as in 

1st instant the appellant preferred to file CPLA in Supreme 

Court of Pakistan which was disposed of vide order dated 

01-07-2021 and now after the lapse of 04 years filed the 

present appeal which is . hit by the principle of laches, 
therefore, the same is not entertainable and the appellant has 

no cause of action.
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15.The grievance of the appellant is not based-on facts and 

, material on record,as explained in the ibid paras. The reply 

of the grounds is as under.

F .1

I
•'I

GROUNDS:r: '

M

A) Incorrect, hence denied. Moreover as explained in the above 

para. The respondents were promoted as per law and rules.

Incorrect and misconceived. The appellant as treated 

according to law and rul^. Moreover, para-2 and 7 of the 

reply is clearly show that the impugned seniority list is 

prepared as per larger bench^Judgment and Service Tribunal ' 
Judgment. Further it is added that the Para-29 of Larger 

Bench Judgment is clear which act was applied on all 
employees. It is added here that the appellant and private 

respondent is on same footing and regularize under the same 

Act. The seniority of the both were regulated as per-section . 
4 of the regularization AcL2069.’
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Incorrect and misconceived. Moreover as explaii^cHn above 

paras. It is added that the Subclause-2 of Section 4 of the 

Regularization Act 2009 is applicable because appellant and
I *

private respondent was’on' same footing, as reproduced 

below: ^ '

C)ti

i

“//" the date of continuous officidtion is the 

. same in case of two or more employees, the 

employee older in age shall rank senior to 

the younger one^\

<

D) Incorrect and misconceived. All the judgments were recalled 

by the Larger bench. Moreover, as explained in the -above 

paras. Further it is added that the Para-29 of Larger Bench 

Judgment is clear that the cases of respondents squarely fall 
within the ambit of this Act and their services

Q

■

-i

were
mandated to be regularized by the provisions of the Act 
2009. It is clear crystak which act was applied on all 
employees. It is added here that the appellant and private 

respondent is on same footing and regularize under the same 

Act. The seniority of the both were regulated as per-section 

4 of the regularization Act-2p09. So the impugned seniority 

list was issued according to law and rules. It is pertinent to 

mentioned here that these all aspects were discussed in the 

decided appeal no 1326/2017,,

4

E) Incorrect and misconceived. Moreover, as explained in the 

above para.

Incorrect and misconceived.. Moreover, as expiained m the 

above paras.

'•'I

■'4

F)MI*
1

P G) Incorrect and misconceived. Moreover, as explained in the 

above paras.I
i

H) Incorrect and misconceived. Moreover, as explained in the 

above para.
i-

If

I) Incorrect and misconceived. Moreover, as explained in the 

above para, moreover the Seniority list was issued strictly in 

accordance with Sub-cl^se;2 of the Section 4 of the
I •
ll
1
I ■i
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Regularization Act 2009 because appellant ^ and private 

respondent was on same footing, as reproduced below:
“z/ the date of continuous officiation is the same in 

case of two or more employees, the employee older in 

age shall rank senior to the younger one

I..
ilri
\m
if

J) The respondents also seeks permission to raise any other 

grounds at time of arguments.
m
f,'
i' i.: i

li ^■'i 1 It is, therefore, most humbly prayed that the appeal of 

the appellant may kindly be dismissed with costs 

throughout.

i,

Respondents

( Through:

f (SYED NOMAN ALI BUKHARI) 

ADVOCATE, HIGH COURT.

-i
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AFFIDAVIT:
;>

It is affirmed ^d declared that the contents of reply are 

true and correct to the best-of my knowledge and belief and 

nothing has been concealed from Hon’able Tribunal.
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BEFORE THE KHYBER PAKHTUNKHWA,m ' •m SERVICE TR1BUNAL> PESHAWAR.
K' iriW Service Appeal No«951/2022
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C/MI Wakil Khan S/o Rustum khan District Offficer, 
On farm Water Management, District Mohamand.

1 -

Appellant

VERSUS
7. Chief Secretary KP, Civil Secretariat Peshawar.

t ■

8. Secretary Establishment, KP, Civil Secretariat Peshav/ar.
9. Secretary Law, KP, Civil Secretariat Peshawar.
10.Secretary Agriculture, Livestock'& Cooperative Department, Govt:

of KP, Civil Secretariat Peshawar.
11 .Director General, On farm Water Management, KP, Peshawar. 
12.Zahid Khaliq, Water Management Officer OFWM & 40 Others.

1'
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» RESPONDENTS1
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REPLY TO APPLICATION FOR CONDONATION OF DELAY

•|0
RESPECTFULLY SHEWETH:

t
■■

1^

1. Needs no comments n

IJSk
V

2. Incorrect and misconceived. The appellant is treated 

according to law and rules. Moreover, para-2 and 7 of the 

reply is clearly show that the impugned seniority list is 

prepared as per larger bench judgment and Service Tribunal 
Judgment. Further it is added that the Para-29 of Larger 

Bench Judgment is clear which act was applied on all 
employees. It is added here That the appellant and private 

respondent is on same footing and regularize under the

■f ^

;

F l.

iĴ
'4

same
Act. The seniority of the both were regulated as per-section 4 

of the regularization Act-2009. Moreover, the appeal'is badly 

time bared.
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■m•'"'j 3. Incorrect and misleading. The appeal of the appellant was hit 
by the section 23 of the Service Tribunal Act 1974.

•

-i’

tA' It is, therefore,1 most humbly prayed that the 

application of the appellant may kindly be dismissed with 

costs throughout
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Respondentsm
Through: .1 *m
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(SYED NOMAN ALI BUKHARI) 

ADVOCATE, HIGH COURT.

2.

itl

AFFIDAVIT:
>•91'

It is affirmed and declared that the contents of reply are 

true and correct.to the best of my knowledge and belief and 

nothing has been concealed from Hon’able Tribunal.
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..«v.P« p.,cH-ShM5E^fi&aaam.^^
Appt;:U No. ]326/17

■f

r
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'^'/;'' t'2S.I i:20l7 

06.04.2018
'i<pace oflnsiitution' '... 

Date ofDeeision ■■-
K^, /

y
Ml^ Of,yum Khan;Watei-Management Ottar. ^ ^ nisn-ict Peshawar:
OMceof District Director On Farm Water Mana^eme , . ^(Appellant)

VERSUS ■

The Govt: of Khyber Pa,chE.hPhwa th,;ongh Chief 

Pakhtunkhvva, Peshawar and 14|0,theis.

MUHAMMAD ASIF YOUSAFZAEMR. f
■ .. Advocate

For appellant.

. MUMAMMAD RIAZ PAlNDAl‘p-|EL, For official respondents. ,-M.R
Assistant Advocate General

.-i *

BILAL AI-llvIAD iCAKAZAI, no. 6For private respondent 
to 11 and 13 to 15.

•M.R..
. . ; Advocate

Appeal No. 842/2017

28.07.201,7

06.04.2018
Date of Institution ...

Date of Decision ...

■ Rehman S/0 Kashmir Khan, Water Managem^tt OlEc.. 
Director On Farm Water Management, Distucl Suai., , . klr. Rafiq ui’ i .

^Office ol; District (Appellant)

VERSUS
PakhtLinkhwa Peshavvar and 22 

(Respondents)
fi Govt: ot” Khyberc; , The Chief Secretary to 

- others.
:'0 •

MUHAMMAD AYUB KHAN SHINWARI,i M..R.
. Advocate 

’ MR
: Assistant Advocate Gcneial

For appellant.

, Ml.n-I.AMMAD RIAZ PAINDAKHEL, For offieial respondents

MUHAMMAD ASIF YOUSAl’ZAl, For private, respondent 
■ no.l0.,12,l4.and 1'8.-.;

^ MR,
, Advocate

M:R. BILAL AHMAD ICAKAZIA

7

&ybcAM.bnirAh\?a
7/A*,
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Foi- private rcaponclenls 
no.7,8,9 and 22Advocate

MEMBER(Executive)
MEMBER(.iudicial)W\\\. AHMAD HASSAN,

MR. M'UHAMMAD HAMID MUGHAL

.rUDGMENT

% ■Ai-IMAn MEMBER.r.
connectedThis .iudgmern shall dispose of tlje instant service appeals well as

! 843/17 titled Mr. Faisal1327/2017 titled Mr. Abdullah Khan and no
service appeal no

involved therein..similar question of law and iacts areYounas as

ies heard and record perused.
Arguments of the learned counsel for the parties2, •

facts
that rhe appellant has impugned seniority list dated 02.03.2017.

nmongst the affected officials: They got knowledge of 

shown Junior to the respondents

The .brief facts are• 3:

which allegedly was not circulated 

Ihc list in .August,. 2017. The appellant has been
no. 6 to ,

24.08.2017, which was nothe filed departmental appeal on

the instant service appeal.
15. Feeling aggrieved

ponded wiliiin the stipulated period, hence

arguments

Learned counsel for the appellants (Qayum Kh 

fulfillment of cocal formalities he was appomted

res

TIES.! a.•r^

d Abdullah l<.han) argued tliatan an
4.

Water Management Otiicer 

24.1 1.2004. That in 2006 a

of'■302 ■ ■'

frn:;V:T 247^2 as

kMcc 2jsb;.ir:aL 
' ^iS-shaw^r (BPS-I?) on contract basis in the Agriculture Department

Chief Minister, Ishyber PakhtunkhWa

on

for creation
.summary vvos moved to ihe

,-cgularize/ad.iust e.nployees working in various pro.iects wh.eh was 

. Through order dated 31.07 :2007 and Df.tlO.EOO?

left vacant. Feeling

so as toregular posl.s 

approved by the compeient, authority

regularized, while remaining posts wereproject employees 

aggrieved ilie appellant

weresome
in Peshawar l-Egh Court I-orand others filed writ petition

allowed vide .judgment dated 22.12,200S. An
I'egularizalion of their services which-was

filed against the said judgment in ijitjiupuimt ndiirl of Pakistan, which was
— -AIT"appeal was -ilrti
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oularizecl vide oidei dated 

Subsequently- 28 pi-ojecl

were re1 03.201 1: 2q-iat services ot the appellant
dismissed on

i.e 24.11.2004.
07.06.20n ,tVom the elate of initial appe^intment

filed Writ Petition before ^

■:s allowed vide judgment

h,bi. co„. fa ......................■ rfa.
albrementionedemployees 15.9.2011. Again thedated

services which was 72.03.2012. The ,dismissed oi? ICourt of Pakistan was
iled before the Supreme

ant and others mjudgment assai 

official respondents

services offhe appelj

Employees (Ren''"'-'*'''''’"

"Vr ■
directed to regularize the

2005 and Khybor Pakhtunkhwa
were of ■

\1thelightof Amendment Act

^Services) Act 2009

order dated Kkl^OIn

to the surplus pool vide
lability of posts they we.;e_s^e^

, Oue to non-avai

^ while tbeir services

dated

to the group of 2S

ol filed 2'"' writ pelilioii

regularized vide orderwere

employees belonging

the surplus po

;tv of the appellant

. Eleven,,, rhey were kept in the surplus poo

Management Officers, who wer^ placed in 

Court challenging

in

and 17 olhc.iWater
the seniority

Peshawar High Peshawar kligb 0 ouit 

is.sue.

the . Theregularized vide order dated 0^^ '

a roadmap to
colleagues, who were _

vide judgment dated 22.09.2012 gave 

■ ; \ 'Che respondent-departmern

lor finalizing the iithe respondents \
of Peshawarion challenged, the judgment I

through civil petition
and vide judgment dated

Court of Pakistanin the Supreme
..The larger bench of Supfente .ny .

I'C>'
to the respondentsin directions were given

13,06.2013 certain

of Pakistan in civil pe^

alt the court cases 

and rendered

reopened134.PTO-38HV1
no‘.‘

allanCourt-A Court of Pakistan '/ , •well as Supreme c

on 24.02.2016. The August Supreme

Employees (Regularization

ion of employees. The non-oc 

e.scludes the application

the High Court as ^ Court of Pakistan held lhal 

2009 clearly

'x decided by

cncompas-singjudgnieni
inn of Services) Act

ihe iChyber Pakhmnkhwa in Section 4-A ol 

declares 1110.1 the 

; The cases ol 

required to 

The On l-arin Water

obstante clause
for the regularizationpiT.vi'ided

2009 Act e.xpressly

other laW and,

ecial enactment.

of any

effect being a spwill have overriding 

fell within the ambii

provisionjaf this Act

indenis squarely
of the acl and their services

Act 2009.

vvere,

the rcspi

were mio 2006 and the respondentshe.regt

Management Project 

service for several years 

,-egular budget

regular side m -yvas brought on 

and the project

of the .provincial . gov^j^*^ '1:2) ■-

1—on
A"'
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,e,ul.nzed inters of Secnon-3 of 2009,.

also obliged lo
werehas ended once theiv services

treid ibe. employees
wasof Khyber PakhtLinkhwa

;ev of cherry pickin.mrevolarize the employeesThat the governmentAct
as ii cannot adopt a policyrespondents,at par 

of certain projects, while terminating

, TheimiUirly placed employees
■ . i»

which was never ci
Inti the services ol the s.im

dated 02.03.2017
irculaied

issued impugned seniority list in Augustan7. That they ^ 

ded within stipulated period, 

the $pinl

respondents
knowledge of the same mand they got

24.08.2017 which was not respon
amongst the employees 

filed departmental appeal

the Instant service appeal. U

on
not prepared according to

. The Act of 2005 is basically an.hence
dated 24,02.2016.,Court of Pakistanjudgment of Supreme deals with pay aiul .not1973 whichcivil servant Actamendment in Section-19 ol the , . '..s decided in the Act of

4.A of Ote id Act gives overriding ellect hen .

resolve the
• 200^^- Section in accordance with the .

issue of seniority m
required towere if the date ofrespondents

aforementioned Act provides tM 

of I WO. or more
thep,Ovisipns of this Act, Furthermore employees, the

intment is the same in ^offcialing apjo^
As the dates of Vippoiihnieihcontinuous

ior to the younger onein age shall rank senim. employee older
-------------- ------------------------ ■

. the appellant

sidered senior to

they should b,ei.e being older in age so
.610 15 ai-e same i.eand resi-iondem

those who are younger

no

in age.
con

s no. 6 to

appointed iiFapro,iecl ill 2004 m ,
counsel for private respondent

On the other hand learned.
were

10The appellant belongs

cadre having

irgue
in,, cadre and Agriculture Mdrc

different cadres i.e. Engineer^

. Engineering cadir,. while respondents
WO 11 belong to Agriculture

no, 7 to
dated 24.02.21)16

of Peshawar High .Couii

Court of Pakistan 

were dismissed but .iudgment

ion. .Itidgme.nl of the Supreme
different qualilieation

which all pending appealsthrough

dated 22.00.211

and rules and judgment

issued in accordance with

Court of Pakistan.

5 and as-such the \, ■

list was'the impugned seniorityupheld.was
Court and Supremeof Peshawar High 

larized' '■“''he’'.
law

were reguAnswering respondents AX ig.j»

. ,i
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shall hethat seniorityrelevant rules providethem. Thenot applicable to2009 was

assigned to a civil servant on

CoLinsel for appellants,, Mr.Rafiq-ur-Rehmuu

after qualilVing test and interview and by:

2004. After proniulgalion o1 Khybei

and Mr. Faisal Younas argued that

as WMO6. securing 91,5 tnark^he was appointed

Pakhtunkh^va CiyirServanls

on 24.Agricuhure- 

(A\inendmenl)

wereof all conirac^mpl'^y^'^^

he niedWril peliiionm

x‘S.. The Peshawar High C oui t vid^.

through whibh the servicesAct, 2005
Jenied to the appellant, sobenefits were (reMulari-^ed but the same

High Court for regularizatioji oF his services 

directed the respondents to

iPeshawar regularize his services alongwilh
dated 15.9.2011judgment vvifichCourt of Pakistaneal before the Supreme

Peshawar High Court was upheld.
was assailed in appci

22.03.2011 and judgment of the

others. This judgment ..Liter .

wa.s disinissed on 2 

on further petitions
Court o|-Pakistan, which were dismissed on

filed in the Supremewere • ICivil Servantsof the Khyber Pakhtunkhwa 1;of Section-19(2)24.02.201'6. In pursuance 03.07.2013.. The dcparinieni
2005 his services were regularized on

Act(Amendment) 

issued impugned seiiiariiv list
has been shown . 

Pakhtunkhwa Civih

dated 02.03.2017, wherein the appellant [•

violation of Rule-17 Of the Rhyber
no. 5 to 23 in"'"”''*",,.1 T..nrf.rl R.il=

........ » .i« i.»'

moled alfcr appolnimciu
whereas respondent nO, (he merit list,

) . 20 to. 23were prom

31.03.2017, which was
secured less marks. Moreover, respondents

filed departmental appeal

no
lioi responded

on
of the appellant. He 

within the stipulated period,
, the instant service appeal.hence

-wise commenls.4 of the para-Genera! relied on parateamed Assistant Advocate7.
submitted by the official respondents.

CONCLUSION
itv of Water Management 

Chief Minister, K-hyber
for determination ol: senioutycontroversy.'fhe present8..

approval of tlie 

created in On. Farm Water
2006, vyhen uponOfficers dates, back to

4li iU

coniracl employees wo rking ^
were302 regular vacancies 'Pakhtunkhwa

also decided that eligiblef 01.07.2007, It wasw.e,Department

•
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rules. Subsequenlly.would be i-egularizecl, iiccoixling to ^uvvc^

regulai-izecl. while other posts were left vacant.
against these posts 

services of certain project em-i:)loyees were
Ofheers, who were initially appointed in

22) of the impugned seniority 

pursuance .of Judgment, dated 

Civil Appeal no. iS34-8.'7/Id.

Services of sixteen Water Management U

contract basis on 24.1 1.2004 (at S.no. 7 to
'fhat

MPIW project on 

list were regularized 

01.03.201 I of the Supreme

07.06.2011. it vvas done in

Court of Pakistan rendered in 

initially appointed in

on

NPIW Project on conlraci basis on
Thereafter 28 WMOs, who were

Cpui’l ol' Pakistan ,regularized through judgment of the Supreme

not available in the. department so.they
24.11.2004 were also

dated 22.03.2012. As regular vacant posts were
of Secretary Agriculture. That their services were

placed in the surplus poolwere
of 2005 and 2000 bul theyyegularized vide notification dated OSiOVOOlO under the Act

18.1 1.2013 three , officers were
continued to remain in .surplus pool. That on

On Farm, Water, Management Projeci. blevcn
p<)sied/adiu.sted from the surplus pool to the

Officers challenged thebatch of 28 Water Management

2170/201 I in Peshawar High Court..
petitioners belonging to the

was
seniority position by thing 2^'Writ Petition no 

of the WMOs regulafi
zed through order dated 07.06,201 I were jtmior to

prayed, that some
High Court that being projeci 

any seniority list. The Peshawar High Court vide 

to deal with the issoe. in accordance 

572-P/l 1 in the .Supreme Courl

informed thethe merit list. The departmentthem on

cmployee.s their names were not borne on 

judgment dated ?20.09.2012 directed the respandenta

filed Civil Petition nowith law and rules. The departmeiit

of Pakistan against the aforenienlioned jridgme^r of Peshawar High Courl. The Supreme .

the Chief ..lusliec 1)1Court of Pakistan in its order d^ted 13T)6T013jHcn^ith^mm^

bench. To fiilfill legal rec|uirement offieei:s/tdfiends .

and notices vvere issued to liiem on ,
Pakistan for constituting a larger

cases were made party 

bench of Supreme Court

involved in court 

lj.07.2013.The larger 

judgment dated 

resolving . the issue 

(.Regularization of Services) Act. 2009 provide^j^:

of . Pakistan decided ihe i.ssue 

laid down certain parameters•.for.
24.02.2016. 'Phis judgment have

of seniority. Se.ction-3 of Khyber PakhtLinkhwa Employees

'liD 2-

I

'';Ve3
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Regulariza!ion of Service's of ceriain employees.—All employees 
including recommendees of the High Court appointed on contract 
adhoc basis and holding that post on 3! J2.2008. or till the commencement 

' of this Act shall be deemed to have been validly appointed on regular 
basis having the same ipialificatioh and experience." ■

li is csUihlished beyond doubl that the appellant/respondentswere holding posts on contract 

basis on the cutotr date, i.e 31.12.2008. Moreover,' Section-d contifins (i non-pbstanie

"3:
or -

■chuise:-

'AA: OverricUiT^^^ejJec^Notwithsfanding iOnything to the contrary 
contained in any other law or rules for the iinie being in force, the . ; 
provisions of this Act shall have an overriding effect and the provisions oj 
any .such law or rule to the extent of inconsistency to. this Act shall ceaSe 
to. have effect.

As rightly observed by the Supreme Court of Pakistan in pfira-29 ot the judgment 

the cases of respondents squarely fali vvithin the ambit of the Act 2009 apd their 

services Were mandated to be regulated by the provisions of th.e said Act. The posts 

against which they were working on contract post for several years vvere later on; 

regularized and as such they were no more project employees. Siniilarly Se.ction-4 

lays down criteria for determination of seniority of employees which is reproduced

below:-

The employees whose services are regularized under this Act 
or in the process of attaining service at the commencement of this 
Act shall rank. Junior to ail civil, servants belonging to the same, 
service or

(i)

cadre, as the case May be, who are in service on regular 
basis on the commencement of this Act, and shall also rank junior.to . 
such other per.'sons. if any. who, in pursuance of the recommendation 
of the commission made before the commencement of this Act. 
to be appointed to the respective service or cadre, irrespective oj 
their cictual date of appointment.
(2). The seniority interse of the employees. -whose services are. 
regularized under this Act within the same service or cacjre, shall be 
determined on the basis of their continuous officiation in such 
service or cadre: Provided that if the date of continuous officiation 
in the case of two dr more employees is the same, iheemptdyee older

arc

in age shall rank senior to the younger on.

The re.spondents have nOt firmed up the impugned seniority list dated 02.‘03.2()17 in 

accordance with the Judgment df the Supreme Court of Pakistan dated 24.02^2_(^l^^
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and provisions of Act 2009 Act, which is illegal and unlawful in the eyes of law.
,/

/ -The seniority list is not maintainable in its'present forum.

,9. As a sequel to the above discussion, the impugned seniority list is set aside.

The respondent-department is directed to prepare revised senioi^ty list in accordance 

with the judgment of Larger Bench cf Supreme Court of Pakis\^ dated 24,02.2016, 

and in the light of Seciton-4 of the Khyber Pakhtunkhwa Einployees (Regularization 

of Service) Act, 2009. The present appeals are disposed of in the above terms. 

Parties are left to bear their^own costs. File be consigned to the record room.

(MUHAi

ANNOUNCED
06.04.2018

kWf.

t«£2Oa4e of Fre£oa'iaiui:i;..'i5 .i'
/ i.

Nwraber of V.'Oii'-.df:
-'f i-'..........

Urgeisi-..------
Tois-aS___________

HflTOe of C\-;; j' 
PateisfCsmpv-.-iioi:
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(AppclUU: Jurisdiction)

PRESENT;/ Mr. Justice Guiaor Ahmed, CJ
Mr. Justice Ijaz ul Ahsan
Mr. Justice Sayyed Mazahar Ali Akbar Naqvi
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CIVIL APPEALS NO. 1168 TO 1173 OP 2019
(Against the judgment dated 06.04.2018, passed by -he 
Khyber Pakhtunkhwa Service Tribunal, Peshawar in Appeals 
No.842, 843 and 1326.1327 of 2017]

Rafiq ur Rehman i's. Chief Secretary, 
Goven ment of Khyber Pakhtunkrmja, 
Peskai 'JOT and others

CA.2168of2019

Faisal Yanas Khan Vs, Chief Secretary, 
Government of Khyber Fakhtunknwa, 
Peshawar and others

CA, 1169 of 2019

Wajid Ati and others Vs. Qayum Khan 
and others

CA.1170 0/2019

CA.ii 71 0/2019 FoTTnanu/iah Khan and others Vs. Fafsa/ 
V'unas Khan and others r'.

' V

CA.1172 O/2019 Wajid All and others Vs. Abdullah Khan 
and othei's

. *tCA.1173 0/2019 FarmanuUah Khan and others Vs. Hdjidr 
ur-Rehman and others ^

f..

For the Appellantis)
(in CAs No. 1168-1169)

For the Appellant (s)
(in CAs No, 1170-1173)

: Mr. Mude^sar Khalid
ASC .. ^

; Mr. Abdi.{l Raiiim Bhatli, ASG y v.

aiiiA■ • . •;
For Respondent No.8 
(in CA No. 1168) : Mr. Zulfiqar- Khsaid Mi 

. ASG
t-’Mpr

For Respondents 
\ No.10,12,14,16 and 19 
‘ (mCA‘

■ ■

: Mr.
:rTEs;F£. .1168) iI

Oovernnient of KP 
*n all

S'

u. - 'T..
bl j

cases)
tKPt€D ,•\ >•

Ai;
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I O'"
CAk 2169 or;K>l9.«ic
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V
Other R€spondcrit(s) 
(in remaining CAs)

; Nemo.

Dale of Hearing ; 01,07.2021

OR PER

GULZAR AHMED. CJ.- Learned ccunsei for the

appellants states that the irnpugned juegment is oased uocn the 

judgment of this Court dated 24.02.2016, passed m Civil Appeal 

N0.135-P of 2013, in respect of which Review Petition No.302 of 

2016 has been filed and is pending adjudication before this Court, 

He further, states that the appeals may be disposed of with the 

observation that in case the judgment of this Court is reviewed, 

the appellants will have chance to resurrect "hese appeals by 

nitddng of ?n appropriate application. Order accordingly.

Sd/-HCJ
Sd/-J
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