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| BEFORE THE KHYBER :PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

Service Appealllﬂe..w | mévbc;' ,,,.:‘h‘mun‘m
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Wakil Khan S/o Rustum khan District Offficer, @"}‘““ B
On farm Water Management, District M_ohamand.

e Appellant

VERSUS:
Chief 'Secretary KP, Civil Secretariat Peshawar
Secretary Establishment, KP, Civil Secretariat Peshawar
Secretary Law, KP, Civil Secretarlat Peshawar.
Secretary Agriculture, L1vestock._'& Cooperative Department, Govt:
of KP, Civil Secretariat Peshawar. .
Director General; On farm Water Management KP, Peshawar
6. Zahid Khallq, Water Managernent Ofﬁcer OFWM & 40 Others.

B -

W

B R REstoN*naN:i‘:s

REPLY ON BEHALF OF PRIVATE RESPONDENTS NO.06, 08,
09,12, 13, 15, 17, 18, 19, 20, 21, 22, 32, 33, 34, 35, 36, 38 37,41, 42,

43, 44°& 45 | o
| PRELIMINARY OBJECTION
1. The appeal is bad for non-Jomder of necessary party
" 2. The appeal is not malntamable in its present form.
3. The appeal of the appellant is.not competent.
4. The appellant has no cause of action, so appeal is not
maintainable.

5. - The appellant has no locus standi. ,

- 6. The appellant concealed the - mater1al facts from tlns

* Honorable Tribunal. -
7. That the appeal is time barred o
8. That the appellant has not come w1th clean hands

. .f-":‘
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10.

11.

12.

That the instant appeal also hit by the section 23 of the KP
Service Triburial Rules 1974, the fissue of the seniority is
already decided by this ZHoq"ble Tribunal, in appeal no
1326/2017 wherein the present appellant is also party.

That similar nature appeat ‘olf the appellant is already under
trial in this Hon'ble Tribunal bearing Appeal No. 864/2022
titled "Wakil Khan vs Govt. of Khyber Pakhtunkhwa &
others".

. The appeal is badly barred by time as the appellant
challenged seniority list dated 29-08-2018 and promotion
order of (BPS-17) officers of On Farm Water Management
department, now after the lapse of 04 years, filed the present
appeal which is hit by the principle of laches; therefore, the
same is not maintainable / entertainable in the eyes of law

- and the appellant has no cause of action.

That the appellant filed service appeal no: 864/2022 wherein
he challenge seniority list of 2022 and thereafter filed instant
service appeal no:951/2022 wherein he challenge the
seniority list of 2018 after lapse of 4 years, just to waste the

- time of court in settle matter. Which is already settle by this
Hona’ble Tribunal in service appeal no 1326/2017 wherein
the present appellant was also party

-

RESPECTFULLY SHEWETH:

FACTS:

-
~

1

1. Correct with addition that the few post of water Management

Officers Agriculture BPS-17 and water management officer
(Engineering) (BPS-17 were advertised in the Agriculture, Live
Stock and Coop: Department, Peshawar in the local Daily’s. the
appellant -as well as respondents being eligible applied for the
post of Management officers (Agriculture) (BPS-17), appeared
in the test and interview and qualified the same. Thereafter in
the recommendation of the DSC, the appellant as well as
respondents were appointed as water Management Officer BPS-
17 in the Agriculture, Live Stock and Coop:  Department,
Peshawar on contract basis vide office dated 24.11.2004, so the
appellant and private respondents were on same footmg there is
no distinction between the both parties.
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2. Correct but with addition that the respondent performed his

duty up to the entire satisfaction of his superiors on contract
basis, meanwhile the provmmal government promulgated

" ‘Khyber Pakhtunkhwa - Civil Servant Act, 2005 but official

respondent reluctant to regularize the service of the respondent
under said act, hence the respondent with other colleagues filed
writ petition before the Hon’able Peshawar High Court
Peshawar for regularization of their service under this act,
which was allowed and official respondent were directed to
regularize the services of the respondent along with others vide
judgment dated 22.12.2008. it is pertinent to mention here that
the aforesaid judgment was assailed in appeal before the
Supreme Court of Pakistan, which was dismissed vide
judgment dated 01.03.2011. Then the respondent’s service was
regularized vide order dated 97.06.2011 from the date of 1n1t|al
appointment i.e 24.11.2004.

Further it is added that That latter on another group of 28
project employees filed writ petition before the Hon’able
Peshawar High Court Peshawar for regularization of their
service which was allowed vide judgment dated 15.09.2011. it
is pertinent to mention here -that the aforesaid judgment was

assailed in appeal before the Supreme Court of Pakistan, which -

was dismissed vide judgment dated 22.03.2012 and official
respondent were directed to regularize the services of the
respondent along with others in light of Amendment Act 2005
and Regularization Act 2009-but due to non-availability of post
they were place in surplus pool vide order dated 10.01.2013 and
their service was regularized vide order dated 03.07.2013 but
still they were in surplus pool. Later on three officials were
posted /adjusted from the Surplus pool in water OFWM
Department vide order dated 18.11.2013. 11 number of
employees from the group of 28WMOs which were placed in
surplus pool, submitting 2™ writ in’ the Hon’able Peshawar
High Court Peshawar and challenging the seniority position of
the respondent and other 10 colleagues which were regularized
vide order dated 07.06.2011. The. Hon’able Peshawar High
Court Peshawar delivered judgment on 22.09.2012 with the
remarks that “the department should look into the matter in the
light of judgment of the court and the rules on subject including
the actual length of service and other factor permissible under

o
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the law and if the department committed any error then, it shall
be rectified.

It is important to note that against the judgment dated
22.09.2012 of High Court in writ petition No. 2170/2011, the
department submitted Civil petition in the Supreme Court of -
Pakistan, this petition was decided on 13.06.2013 with the
following remarks “in the view of circumstances that now
emerges, all the judgment delivered by the high court as well
as Supreme court of Pakistan need to be re-examined or
revisited”. Leave to appeal was granted and as the judgment
in C.A 834 to 837/2010 and CP. Nos. 562-P to 571-P / 2012
were delivered by the three members’ benches, let the matter
be placed before the Hon’able Chief Justice of Pakistan for
constitution of larger berich. The all officials including
respondent involved in court cases were made parties and
notice were issued to them and respondent (at S. No.179) on
11.07.2013 for the purpose of enter appearance and other legal
requirement.

The larger bench of the Supreme Court of Pakistan in CP
.Nos 134-PTO 138-P of re-opened all the court cases. decided
by the High Court as well as Supreme Court of Pakistan and
delivered its own new judgment on 24-02-2016 with the
following remarks.

a. The NWPP (now kpk) Employees (Regularization of
services) Act, 2009 clearly provides for the regularization
of the employees. |

b. The non-obstante clause in section 4A of 2009 Act
expressly excludes the application of any other law and
declares that the provisions of this Act will have
overriding effect, being 'auspecial enactment.in this
background, The causes of respondents: squarely fall
within the ambit of the Act and their services were

mandated to be regularized by the provisions of the Act
2009. ' '

>
~

The OFWM project was brought on the regular side in
2006 and the respondents were appointed on contract
basis and were in employment /service for several years
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and the project on which they were appointed ,have also
been taken on the regular budget of the government,
therefore, their status as project employees has ended
once their services were transferred to different aztached
government departments, in terms of section 3 of 2009
act. The government of KPK was also obliged to treat the
respondents at par, as it cannot adopt a policy of cherry
picking to regularize the employees of certain projects
while terminating the ser_\;ices of other similarly placed
employees. Further it is added that according to
Judgment of Larger Bench of Supreme Court of Pakistan
held that “section 44 of 2009 Act Overriding effect “of
this Act expressly excludes the application of any other
law and declares that the provisions of this Act will have
overriding effect, being a special enactment.in this
background, the causes of respondents squarely fall
within the ambit of the Act and their services were
mandated to be regularized by the provisions of the Act
2009. 1t is pertinent to mentioned here that the story
stated above already decided by the Honb’le Supreme
Court of Pakistan in Larger Bench then Service tribunal
in appeal no 1326/2017. So, the instant appeal also hit by -
the section 23 of the KP Service Tribunal Rules 1974, the
issue of the seniority is already decided by this Hon’ble
Tribunal, in appeal no 1326/2017 wherein the present
appellant is’ also party. Copy of Service Tribunal
Judgment is attached as annexure-A while Supreme
Court Judgment dated 24.02.2016 is attached with

appeal.

. Incorrect and misleading in the lights of the facts mentioned

above in para of the reply. Hence denied. The seniority list
prepared according to law and rules.

. Incorrect and misleading in the ‘l‘ights of the facts mentioned

above in para of the reply. Hence denied. The impugned
seniority list prepared accerding to law and rules.

. Incorrect and misleading in the lights of the facts mentioned

above in para of the reply. Hence denied. The impugned

. seniority list prepared according to law and rules.

. Incorrect and misleading in the lights of the facts mentioned

above in para 2 of the reply. Hence denied. Moreover the



previous all seniority list iésu\ed were declared null & void in
the light of Larger Bench Decision of Supreme Court of
Pakistan and Honable Service Tribunal Decision.

. The Incorrect and misleading 'in the lights of the facts

mentioned above in para 2 of the reply. Hence denied.

Moreover the previous all seniority list issued were dcclared

null & void.in the light of Larger Bench Decision of
Supreme Court of Pakistan. Further it is added that the

Seniority list issued in 2017 were challenged by the

. colleagues of the respondents and appellant in service
Tribunal and Hon”able Service Tribunal accepted the same

and declare the Seniority list of 2017 null & void and

directed the respondent to prepare Seniority list in light of
Section 4 of the Regularization Act 2009. So thereafter the

impugned seniority list issued in the light of the said Act

. 2009 reproduced below: ‘

“if the date of continuous officiation is the

, same in case of two or more employees, the
employee older in age shall rank senior to
the younger one”.

The present appellant filed this appeal only to mislead the
Hon’ble Court and waste the time Of the Hon’able Court.
The same may be dismissed with cost.

. The contention of the appellant is incorrect and misleading.
Moreover as mentioned in above paras.

. Correct with addition that all the appeals were accepted and
issued the direction to prepare seniority list according to
regularization. Act 2009. Further it is added that The law
Deptt Scrutiny Committee was held on 01/06/2018 wherein,
the case was discussed "After discussion it was decided with
_ consensus by the Scrutiny Committee that as the department
was not adversely affected by the judgment, therefore, the
subject case was returned to the department to decide it on
their own level in accordance with law. Accordingly
Seniority List dated 29-08-2018 was prepared and issued in
light of the decision of Khyber Pakhtunkhwa, Service
. Tribunal and promotion of certain employees were made.

Then the appellant ailong with others challenged the
decision dated 06-04-2018 before the august Supreme Court

’
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‘ of Pakistan through CA Nc» 1168 to 1173 of 2019 which
were decided by the august court on 01/07/2021 with the
i direction that "Learned counsel for the appeillants states
2 that the impugned judgment i is based upon the judgment of
' * this Court dated 24/02/201 6, passed in Civil Appeal
No.135-P of 2013, in resp‘e;gt of which Review Petition
No.302 of 2016 has been filed and is pending adjudication
before this Court. He further, states that the appeals may
be disposed of with the observation that in case the
Judgment of this Court is re 'tewed the appellants will have
" chance to resurrect these appeals by making of an
appropriate application Ordar accordingly" ( Copv of order
is attached as annexure-B) o
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10.As explamed in para-09 abox e,
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11.Incorrect and mlsleadmg That after - decision dated
01/07/2021 of august Supreme Court of Paklstan the case
- was submitted to the Adminisirative Agrlculture Depertment
" ?; : for opinion. .The Admmlstratlve Agrlculture Depertment
forwarded the case to the Estabhshment &,Aemlmstratlon
= J . Department for advice in thz matter. The Covt. of Khyber
- I . Pakhtunkhwa Establishméni; Départment, wde lettar No.
! S SOR-III(E&AD)/I 13/2021 : :!ated 01/11/2021 stated that
:H : . , "as per judgment of Khvber Pakhtunkhwa Service
I,t i Tribunal dated 06/04/2018, revised seniority list may be
_‘ ,' prepared .in accordance with the ]udgment of Larger
. Bench of Supreme Court of Pakistan datéd 24/02/2016
. . and in light of Section -4 of the Khyber Pakhtunkhwa
by _:- ' Employees (Regularlzatlon of Services) Act, 2009” and
| " accordingly Seniority List of BPS-17 Officers were-issued
on 14/02/2022 wherein the ‘appellant i.e. Mr. Wakii Khan
¢ was placed at S.No.33 of the said Seniority I_1<t Further itis
_ added that The Judgment, of .the Hon’ble Service Tribunal
. “ - Kept intact by the Hon' bl= Supreme Court; of Pekistan.
!4\'0 Further is added that the Judgment of Servi ice Tr1bunal is
. : still in field and the ofﬁexal responden: is bound to
IF 1 implement the same in letter and spirit therefore 1ssued the
> : seniority list accordmg to Jud gment.

T Y s«

!

I : ;

| 12.The contention of the appellart is incorrect andl mls r.admg
l - Moreover as mentloned in above paras.

:

y .




13.The contention of the appsllant is incorrect and misleading.
Moreover as mentioned in above paras. It is added here that -
all the stance taken by the appellant is contladlctory with
- each other. ‘ S B

TR S

l4.The contention of the appellartt is incorrect and misleading.
Moreover as mentioned in above paras. The seniority list
dated 29-08-2018 was prepared in accordance with the -
Judgment of the Larger bench of Supreme Court of Pakistan
dated 24.02.2016 and in llght of Section-4 of the Khyber
. Pakhtunkhwa Employees (Regularlzatlon of Servrces) Act,
2009 and in light of the decision dated 06-04-2018 of
Khyber Pakhtunkhwa, Service Tribunal. Moreover, the
present appeal of the appellant is badly barred by time as in
Ist instant-the appellant preferred to file CPLA in Supreme
Court of Pakistan which was";, disposed of vide order dated
. 01-07-2021 and now after the lapse of 04 years filed the
present appeal which is_ hit by the principle .of laches,
therefore, the same is not entertainable and the appellant has
no cause of action. o -

15.The grlevance of the appellant is not based on facts and
. material on record as explained in the ibid paras The reply -
i of the grounds is as under.
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GROUNDS:

AR

A) Incorrect, hence denied. Moreover as explamed in thc above
~ para. The respondents were promoted as per law and rules
. oo
B) Incorrect and misconcei\/ed. 'The appellant iis treated
according to law and rulss. Moreover, para-2 and 7 of the

J, reply is clearly show that the impugned senio’rity list is
.S 3 . prepared as per larger bench/judgment and Service Tribunal
t\ 2 Judgment. Further it is added that the Para- 29 of Larger

Bench Judgment is clear which act was apphed on all
employees. It is added here that the appellant and private
respondent is on same footmg and regularize under the same
Act. The seniority of the beth were regulated as per—sectlon ;
~dof the regularization Act—2009 ‘

[
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Incorrect and misconceived. Moreover as explain¥d-f. above
paras. It is added that the Subclause-2 of Section 4 of the
Regularization Act 2009.i is apphcable because appellant and
private respondent was on 'same footing, as reproduced

. below:

“if the date of continuous officiation is the
same in case of two or more employezs, the
employee older in age shall r,mk serior to
the younger one”

Incorrect and misconceived All the judgments'were recalled
by the Larger bench. Morecver, as explained in the above
paras. Further it is added that the Para-29 of Larger Bench

. Judgment is clear that the cases of respondents squarely fall

within the ambit of this Act and their services were
mandated to be regularlze_d by the provisions of tke Act
2009. It is clear crystak which act was applied 2n all
employees. It is added here that the appellan: and private
respondent is on same footing and regularize under the same

. Act. The seniority of the both were regulated as per-section

4 of the regularization Act-2009. So the impugned seniority
list was issued according to law and rules. It is pertinznt to
mentioned here that these all aspects were discussed in the
decided appeal no 1326/2017, ,

‘ Incorrect and mlsconcelved Moreover as explamed in the

above para.

A |
Incorrect and mlsconcetved Moreover as expramed in the

above paras. '

. Incorrect and misconceived. \«Ioreover as explamed i1 the

above paras.

Incorrect and. mtsconcelved Moreover as explamed in the

above para.

- Incorrect and misconceived. Moreover, as explzined in the

above para, moreover the Senlcrlty list was issued strictly in
accordance with Sub-clause of the Sectlm 4 oI the
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Regularization Act 2009 because appellant and private
respondent was on same footing, as reproduced below:

“if the date of continusus officiation is the same in
case of two or more emp?oyees, the employee older in
age shall rank senior to the younger one “.

J)  The respondents also seeks permission to raise any other
grounds at time of arguments. -

It is, therefore, most h@mbly prayed that the appeal of

- the appellant may kindlv- be dismissed  with costs
throughout. ‘

* °  Respondents .

Through: ‘ ": i »/-’O

b4 '
5 .

(SYED NOMAN ALI BUKHARI)
ADVOCATE, HIGH COURT.

AFFIDAVIT:

It is affirmed and declared that the contents of reply are
true and correct to the best-of .my knowledge and belief and
nothing has been concealed from Hon’able Tribunal.’
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BEFORE THE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL, PESHAWAR.

. c
Service Appeal No.951/2022

Wakil Khan S/o0 Rustum khan Disti';ct Offficer,

On farm Water Management, District Mohamand.

............ Appellant

" VERSUS
7. Chief Secretary KP, Civil Secretarlat Peshawar. .
8. Secretary Establishment, KP, Civil Secretariat Peshawar.
9. Secretary Law, KP, Civil Secreggrlat,Peshawar.
10.Secretary Agriculture, Livestock & Cooperative Department, Govt:
of KP, Civil Secretariat Peshawar. |
11.Director General, On farm Water Management, KP, Peshawar.
12.Zahid Khalig, Water Management Officer OFWM & 40 Others.

:;_ ivetseranaeaes RESPONDENTS

REPLY TO APPLICATION FOR CONDONATION OF DELAY

RESPECTFULLY SHEWETH:;:

1. Needs no comments

2. Incorrect and misconceived. The appellant is * treated
according to law and rules. Moreover, para-2 and 7 of the
reply is clearly show that the impugned seniority list is
prepared as per larger berich Judgment and Service Tribunal
'Judgment Further it is added that the Para-29 of Larger
Bench Judgment is clear which act was applied on all
employees. It is added here :that the appellant :and private
respondent is on same footing and regularize under the same
Act. The seniority of the both were regulated as per-section 4

of the regularization Act-2009 Moreover the appeal is badly
time bared. :



3. Incorrect and misleading. The éppeal of the appellant was hit
by the section 23 of the Service Tribunal Act 1974.

It is, thereforéﬁ iﬁbst humbly prayed that the
application of the appellant may kindly be dismissed with

costs throughout
' Respondents |
Through: P . | o
" (SYED NOI\%{LI 'ﬁUKHARI)
ADVOCATE, HIGH COURT.
AFFIDAVIT:

It is affirmed and declared that the contents of reply are
true and correct.to the best of my knowledge and belief and
nothing has been concealed from Hon’able Tribunal.
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‘MI\ MUHAMMAD RIAZ PAINDAK]IEL
. /\ss:slant Advocatu Gt,neml i

: ?i\/ln Rafig ur l\Lhnmn S/0 Kashmn K
COffice off District Dmum On Farm Water Manag

S0 TThe Chief’ Secretary (o Govt

'MR. MUF I/\MMAD /wurs KliAN SIIINWAI\I

L Advumh.

- MR, [\/llllt/\MM/\Dl IAZ I’AINDAKII}L
»EA\slHldnl Advocale Lu,nn.ml PR

oy &oaa\ﬁ—c\ wrt “ Lo
' ore wup“““”w WKQ;U

“Sexu e‘:]@n‘j
/\SI*P lCl* IT\IBUAI I’L‘S!!/\WAI\ Iaw\

The
B EF ()I\L lIII I\IIYBLI\ PAKE llUNKI

Appml No ]’%26/17

Date of lnstituuon

Date of Deeision . ...

Ml Qayum [KChan, Water Manau,r.mcnl OUILLI B
Jfarm Watu Mdnaounem Dmu t Peshawar.

()Hnw of District Duu_tm On

~[\/IE\ BlL/\L Al- IM/\D I\AKAZAI

/\(Ivouau

g1192017
06:04.2018:

LM W

g,
=

\' %%(Ap:peilﬂnt)f .

VLIQUS ‘ |
I The Govt: of Khybex Pakh unkhwa Athl"ou‘.gh' Chief Sucnetmv l'\'h\"-bil‘
y P'll\l'ltunl\hwa Peshawar and 14 otljél's. e (Rcspondunb)
I .- .
“ 'MR MU]IAMMAD AS]I‘ YOUSAl«Z{Afl, o - |
Advm.ate j .- . Forappellant.- v

... % For official respondents S

s

- For private responderit no. 6 .
o 1l and 13 to 15. R

ppcal No 842/20] 7

Dale oi:‘~]x_1stili|tion

- Date 0'Ii".Dcci'sion

VLJ SUS

of Khybu Pakhtunlxh\'vé{ Peshawai and. 2

. others.

......

MI\ MUHAMMAD ASIE Y()LI\/\I‘/,AI

o /\d\foc,au.

i\/H\ Hll /\L AHMAL) l&/\I&A/IA

2. 07 2017
,06.0_4.20 8

han, Watu Management Olhu:l

Uemuu Dlsll el %wﬂ .
(/\pptlldnl)

|22
~(Respondents)” -
== For appeltant.
-+ For official respondents. -

. For pll\'dL{. u,spondt.nl
no. 10 12,14 .and 1\

&TTEW},? J_La,.




AL’I\'t)C'f“[é- o g AP R 1*01 pnvalL u,xpundc.nls .
- SR o © a8, 9 and 22 '
hdk HﬁmADllASbAN o nmowEhuﬂwtmnm),
MR. MUIIAMMADHAMID MUGHAL - . MEMBER(udicial)
JUDCM[‘NT | L
AHMAD HASSAN, MLMBFP#' “‘fg g

This judgment shall dispose of the mslant suvmc appe

Abdulldh l\han .mcl no. 843/]7 utied Mz Tarsa il

selvu,e appcal no. 13'77/7017 ntled Mr.

Younas as <mm|m question- 01 hw zmd lefb are mvolveLI thuem

|
. I _
2. _ Al'“um(.nl\ of th lcamed counsel for the par 1es hez‘ird and record perused, -
FACTS
Bt The briet 'l"acts are that Lhe a‘ppellz-n_u h'\s lmpunmd bEl’HOlll)’ list ddtecl (_)2.03.20[7;

aﬂcued omuals' T hey “wot l\nuwluluo of

\vhu_h allegedly was not LIILUIdILd amon'-sl the

the list m /—\uguﬂl ”017 The appcllant hdb been shown

15. Feeling aggrieved he filed clepm'tmental nppeal

‘rt’-sponded within l'he stipulated period, hence, the instant service & ppeal.”
L .

ARCL MENF

Luunui LOLInbLI im the appullanlb (Q'lyum

ey Tulfillment. of c.owl Immalllm:. he was appomtui as. Wdlu

:33

i : :
»1?5}{;3\”
S ar (BPb I7) on contracl b.m: in. lhc AL.IICLI][I.II Dn,p‘ulmenr on ”4 11. ”()04

suamnar_ywlv:{ls moved o the Chiel anslu l\hvbex ’nkhlunl\lnva for

regulir posts so as 1o reguld |n7c./.|d|uxl employees wml\mb in v

ap'pm‘\-'ecl by l‘,h'.é comperem .|uLhoutv lhIOLl“h order daled 31 07 7()07 and 03. ()‘) ’7()1}7

sonw pm]t.nl meloycu. were wuulanu.d whnlc lcmclll'lll

IIILd wul petmnn in ]’Lxhawa; Hwh (oull lm

wgncvud lht appellant and olhcm

allowed vic_lx: judgnwnl dls

rcgulnrizution of their services wh:ch"w:’as

iyl nl P(II\ISUI\ \\lmh wils

appeal was tiled againgt the. said judgment in the

.l|;d§ WLH as ummuul -

I(hun and Abdullah Khan) argued that
creulion dl"‘."%‘_l.')'-_’ :

i postb were lcll vacunl lu:lmn

azz“*‘,i. E r‘ﬂ_q'

,m} 2'4.08.20['7; "Which was not -

Munagemem Officer -

I"h';:u' in 2(106 a.

arjous p|0|eu~, \vhu_h wWas

ated’ 7”.1”"()03 An

4 4

junior to the reslnonclents no. 6 to .




W

climnissu.l on 1.03. 70] l lh'u qervices of the appellant were wuularizéd vide arder dated

07.06.2011 from the datc of mllml 1ppomtmenl e 24. ll 2004. QLibxequuuly ’78 pmjcc‘t :

l
employees filed Writ Pclmon before Pcshawm [[n.,h Court. for wbulfmmimn of" thll

services which was nllowud vide 1uc|1,nu.nl clated 15. 0. ”011 uain the uluu.nmntlonui
judgment assailcd before the Supréme Coml 01 Pﬂlmtan W'va dmmi’ssed op 22.0 3. 7012. l‘hn.

official respondents were clm.cted to regularizu [he‘senvmeq ol lhc appul ant and mhens in -
ct '?005 and I\hybm |I\htunI\hwa meloyees (l\enm.m/.\lmn ol

the h"hl 01 Amendmem A

e Wus puol v Idt.

Gervices) ACt 2009 DUL to non- .wmlablllty of posls they were
'mdu ciated 10.01.2013 whnlr. thua services were rebul'mzcd \ndr, ouiu clalul 03. ()7 "()l 3
,"——-—/ . —

but l‘_hey were kept in lhc >urplus poo. Eleven employcé:‘; belon;,mn to the nloup ul _b ‘

_Watér M’a,imgeme.nt OlilLClb who were pldctd in th 5ulplus pool filed 2"_‘"»\:-;-il' ‘pctllmn i

the l’t.shawcu lll"h Court Lhallcnbmb the swlonty ol the appellanl‘ and 15 ulvlic.rl",v
anu.d VlClL order daled 07. 06 7 The Pc»hawm llwh Court =

L'Uchguﬁé who were H‘.“Lll
vide judgment duled 22.09. ”Ol’) gave a roadmap to the lcsponclt.nle tor lnmluz.uw llh. muL

S e a4 L

A The if%[)ﬂﬂdr‘:n[—(lepdrtm«.nl lhmu"h civil petmon (.hqllcm,ud the |u l"mu.nl of 1’&.:.h.1w.u
‘Hitfh C(’)Lirt d'a'tcd 22.09. 7()[') in the Supuume Count ol Pakustm and vulc. ;ud;,mcnl (L\lL(l
re mven (o lhe lespondumb lhe I u"u bemh Ol Hupmm ‘

3. 0() '701 3 celmn directions we
.lH thu wult CASCS -

“Court of l'-‘akist;fm in civil pu.lmon no’ 114 PTO- wb PII.) lun:n.m,d

and 1Lnducd .m .lll

as Supu.me Comt of Plkl\ldn

decided by the lhuh Coml as well

>l‘m hbld lhal

u'l\curnpﬂ:,:wnu |udumcm on 24. ()7 20]6 The Au-'w.t Sllpl’(‘.mt. (.mut of P.ﬂ\i
il'w l\hybu Pilkh[uﬁkhW\ Empluyu.s (l\euulanmuon 01 bewu,u.) Acl ')'()(),‘)‘.'cl_cm'l)-'
|5u't,i'i\/idéd for the regu Lm'zdnon of melovecb The non- obslﬂntc dausu in Sulmﬁ '%!1-'}\ of
"()09 ALl \.\Plb'\\l\' cxclucle& the .\ppllculmn ol any olhcu law and Liu,l.uu lhal thu
pl"uvnsmn of 1hn Act will ht.we nﬂverriclmu ﬁl—i/l.i'l—_ECIl'l" a b[‘)u.l[ll enactmenl; th 'czné:espf

the rcs;mnclenls squarely fall within the ambit of the act and theu scwnu.:. were ,req-uilj"cd o
hu Iu'LIL—lll/L,Ll undu the plowsmm ol the l\(.‘”LlhiHLJllOl’l Act 2009. 'lho On turm Wultr

[\"idﬂd”t,l‘!‘\u”!f Pmp.(,l was bloutIh[ un H."I.Ildl StdL in 700() dl‘l(l llu. lt\]\l)lldt‘nlﬁ \\’LIL m

crin \\'hu.h lhuy were prmntLd had albo bc,en lal\r,n
st “‘METEJ &’hx ﬁa

s !\’lu. lm scvual ycats and lhs pm|c

on regular budget. ol the pnovmual lic)v'.;g;),nnnel1




- ol u.ltam [roje

'meloyu,s h'\s em!ui cmu: their s«.:vu.c.s were regulmuud in terms of Section‘-B of 2009, -

Act. '['hat the govunmenl ol K.hybu Pz-\khtunkhW\ w.\s also oblwccl lﬂktrez}t'-lh‘q

as il~,cmmot_ adopt a policly of cherry pickmg w u,uulm ize tht_ cmpiuygcs '

ularly phcud L.mplovt.a.s 1.hc '
& a

exponclems at par
cls, whllc tumnn'm ng . thc, suvmes of [hL :.m

ated 02. 03 2017 whu,h was ncvu (.!H.Llldlt.tl -

5N
and lh(.y got l\nowledbe of the same in /\uuuet‘h'l()!”] That lhu)

respnnc!enl's issucd impugned sen.io‘rity list d

qmonusl ‘the cmpioyee_s

filed depm‘tmenlal appe.xl on 24.08. ')017 whu.h W'ﬂ nol |e>.pondt.d wnhm :.llpulat«_d putod .

- ,h’énce,thc instant 5e1vu,c appeal. It w*x«. not pu,p*ucd according to the '-spirit ot -lhe. :

_iucl.g_..-;ment of Supr‘émc Count of Pakistan ddted 24.02.2016. 'l he Au[ ol 2005 is 'bzl;s‘icail_\{ an o

anu.ndmcnl in SBL[IOH 19 of the civil scw*\nt Act. 1973 whnc,h deals wuth pav and nol"_,

of suuonty was dcudcd in- lhe /\Ll of

regu Luu.atmn/sunmuly of" employew T hL que,slmn

> ’()()9 Section 4 A oI the. said Act "IVLb ovundm;, ellcut bcmn spu,mi umumuﬂ \u 1hL'

respondents were lcquucd [0 ce wuth the -

q'ésolve 'l‘he lssm. 01 semouty in du,mddn

pravisions of this Acl ‘Fﬁurthermore the ut‘orementmned Act p|0v1d<.> tlml it 111(. daln. of .
-ontinuous ofhiciatis Ame “wmme employcz.s lhc-

LUI{M
ot to the younger one.

. employce older in age shall rank senio

hw appointment is the st

A:. the dates of .lppomlmmt of

- the :'||)pe'llm1l and uspondu\l no. 6-'1‘0 ~15 are same 1.¢ ‘being-oldcf in age SO th(.)’ ~.hou1d bc

unNcIuLd sentor to. those who are youn"u N age.

5. . Onthe other hand ln.mm,d counsel for puv'ue nespondt.nls no. 6 Lo H ancl |.) m |

wyened that the .1ppdlanl and am\\u.nn" |cspomlt,nts were. appomlud ina pnmul in ’7()04 m

WO thlcu.nl k.ddl 5 1.8 l-nwmu and Awu(.ultuu. L'\Lhc The app(.llcml bu.lon"s‘ ln-: _

<.

' "Engineerinu cmhc. \vhllc respondentsno 7 o 1l bclon-r (o Aunw!lure cadre having:

different qual'il"xc‘m'ion. 1udnmml or 1he bupu.mc Coml ol Pakistan dated 24.02.2016~

through which all pending appealq were dlbmhb\.d but |udﬂ'ment ol" peshawar High LCourt”

dated 22.09.211 was upheld. 1 hc lmpuunecl “.r.ﬂIOI"ll\’ 1151 was |ssued in dcwrtiifmcc' with

jaw and rules and judgment of Peshawm Illg,h Cmut and bupaelm. (,oml ul P.\I\lslan

5 and as. suuh thL /\u 01

N "{TE“ 5 ‘;L

«__',ul’mzed undu tlu. A'

ATEE

"‘a—’;‘f

Answering respondents were re

“m



_ 7()09 was not applxcqble to tlu.m. The relevant rules provide that scmouw shjdl'l-hc '
assigned to a civil su'\mm on the bam o'r perit “and regular ot’li'lci'ill‘ion in the su\/lu./ Ldt.llt.‘

(1 : Counsel for appellunt's, Mr. l\dllq -ur- Rchman and Ml aiqal‘ Yolu‘nas‘-u‘rgu.cc! iliﬁl
_ after quahlvmw test ’lnd mluwew and by securing 9] 5 mall\s hb was appomled as .\I)\_’l\/l(.')'.
Agriculture Qﬁ 24.11 ”004 After plomulballon of l\hyhel P'\l\hlunl\iﬂva C‘l\/ll Suvamt\“
| (,L\I'T]Cl'_ldlﬂt;lll')' Aet, 2005 lluouuh whl :h the suvnu.s ol all C(\nlldL‘l\tmD‘O\'CL\ \\uc.
reguiurized.‘b‘ut th_é same bpne'_r'nts'were denled to lhc appdlant 50 he hh.d writ pt.lllu)ﬁ in’
‘ 1@)'1.’ his serviccs |he. chhawm Ilwh Louﬂ \’I'L|L.

Pesha war

High Court for regularizz\tio

|ud"mu1t LthLd 15.9.2011 clnccled the u.spondenlq to lt‘.bllhllLL his set \'lLt.'?. a!on"wnh
Olhl.lb ]hus 1udomcnl wis assmlecl in ﬂppe'll before thc bupleme Court of l’al\tsmn wlmh
‘, was (|i\ml\‘~.t.d on 22.03. 2011 ancl ]ud;:munt ot lhe P(,slmwal llwh Counl was uphchl Later -

N\_/
e Comt of Pakistan, wlmh wcu. dl\lﬂl

on ﬂn'ther petmom were filed in the Suprem gsed on
clion- l‘)(") of the Khybu Pal\htunl\hwa C‘ivil St‘ll"\k‘.\lﬁls

24.02. ”()I(a In PUISUAnCe of S

'(Ahlendfnt‘uﬂ) ActQ()(’)S s servic*s were |’-t~:ut-|i4n/t.tl on 03. 07 ’701 ’1".hc dt-.‘h:u_tl‘fnjcm
issued impugrwq ﬁcni'cn'ily lis'r ‘d.ézlte‘cl 02.03.2017, whenun the appt,llam ha:. hu,n ;hnwn
| iuﬁibr lo resbondcnts no. 3 o ,3.Aiﬁ'viulauon ot I\ule 17 01 [hc !\hybu Palxhlunlxhwa L wnl
\uv.nﬁs (.L\ppmnuw.m Promol‘ipn'zmd "I'rangfei’) Rulc:. 1‘)\9 The - appu.llam ~;moc:| ’-_’_ n
il .hsl' as l'l"ll_cy"hipd '

Y J

th mcnl 11\1 \vhuutb lespondenl no. 5 o 19 weu. b(.low in the mer
u,bpondcnts no. 20 1o 23 wa,n, plumolul allu upm:in'ﬂrndnf, .

o sec uu.d lc\s nhnl\\ Mumovu,

of the appellant, He filed dx.pdulmenl al app 'ul on 3l ()) 2017, \vhu,h was nol responded

within the stipulated period, henct, the mxlanl service appml

7. Liearned Assistant Advocate General relied on para-4 ol the para-wise ‘commenls

_ submitted by the ofﬁdiafre:spoh'dehts.

CONCLUSION

e.non 01 bLﬂlOll[\’ ol Walu Manauumml

he lhc plesmt conuovusy 101 cle‘tcrmin
\ral 0! thL Chlci MII‘IIblL" I\hyhu

Officers dates, back o 2006, when upon appro

, li’mkhl’unklwgn 302 e
e 0L 07 ’7()07 it was also cleciclecl that ehurblL L.OI]U..IC[ r.mplmmu working

Department we

gul'u v.mnues wuc ueau,d in On, Iulm Watu hﬁ%@‘%@w‘g"ﬁf -
[aRa e

“Fm,

R

e ey




according 10 invogue i'ules. Subsequently.

u“.f,l

1inst lhf‘.b(. pmlq woutd be regularized,
services of (.(.Ilclll') pm}cu employees were wrulanzcd
Manaucment O“ILCIS, who’wcre ini,lialljf appointed in

Ilml \uvm.: ol si\teen Wale1

NPIW )|0|t.ct on mnu

,..,..a—--—'-‘-—f' —

whlle othu puxls were [L“ vacant. -

act b'lSl:. on 74 11.2004 (’ll .no. 7 (O 2)'0‘I’thg ;mpu'gnecl‘ senfarity

It was clonc in pm.su.m g |uclumenl. dated -

hql were regu lauad on 07 06.2011..
T{;“QM

ILd in ClVll Appc.al no. ba-l ‘1»7/!()
L
NPIW P10|eul on- umll.lu lnmx on

0L 032011 of 1he Qupu.me Coun of Palmt.m mulc

"I'hercai’l’e \ W[\/lOb, who were mllmlly dppomted in

i”-l 1I ”(JO-I were also 1cuul'u 1zed thlou
“dated 22.03.2012. As regular vacant posls were nof

.../'_'""“
ed m lln, surplus pool ot %cu.t'uy A”IlCLIltl.ll 'I“hal'

Were pla(,
reguilarized vide noti‘ﬁcmtion dated 03
continued  to remain - in surplus pool. Tha't jon'

pmlccl/ad }usu.cl from the :,mpius pool o lhe On F

lellnonels bulonnmu to the. b.ltch oI 2§ Water

nmnw pusnimn by l|||l g

pr:-\'_yecl:'llml some . af th WMOS lenulalmecl 1hlUl

them on the meril' list. The departiment mlonm.d the High C‘.ourt that bemg' |‘)10_|u.1
s were not borne on any sc’ni()ril‘y list.
juclgmcm' dated g”() 09. ')(JI" dm.un.cl the u.spomh_nls to de 11 wnh th |ssuc n .u,cmtlanu

cmployees their name

with law and rules. The department filed Civil Petition no. 572-P/11 in the %uplcmc (mnl
. S e e —— X

ap——

of lulmlkm auambl lhe Lllou.m«-.nlmm,d |udumcnl o! I’eshaw:-u':l-‘ligh (.‘.ourl. The Supreme

_‘___,_,‘._—-——

u,lcm.d the maltu to- the Chlu [ Justice ol

Court of Pakistan ‘m s order dated 13.06.2013
Pakistan for conériﬁmng a larger bench. 1

-‘invéml\"e-cl'in cou‘rt cases were made pmly and nolu.es. were issur:glw
"I:I‘.l)7.2()l3.Tl'1lc'la'u‘ger- b_encﬁ 'of,‘Suprcmc Com
‘|LlL|“ITI€lll clalu.l 24, 02 2016 lhm ‘judgment - have

melm ees

'resolvinu the iswe of sunonly Secnon-' of l\hybu Pakhtunkhwa

('_Reulil'.-'ulmnon of Suku Act, ’?009 novule> llml
AL [

t

ey
e

uh 1udnmt.nl ol thé buﬁreine C'ouj'_l ‘ol:_ fal<u,st;1u15
.w;nhbh. in the dep;ntnu.nl \.0 lh(..\’l'_.
rl1e||' SEFVICES. v\.:cn»c,
3. 07 2013 unclel lhe Act ot ')003 .Jﬂ(l ”,()U‘)- _bui l"h'é)-" :
"18.11.2013 three - u'f'ﬁc:cn_;sl were _‘
arm. Wdtu Mamwunml Project. E -l-cv}':n‘ :
.Mcnmm.menl Oliu,us clulllt.ng 2l ‘lhcf_'

’2"" Wln PLII[IOI’I no. 2 170/"0! | in chlmwm ||t“h Cnml JUwas

luh or (Iu dated (}7 ()6 2011 wcw |un|m o -

lhe chhawm llwh C ourt \fltlL -

IuIInlI Ieual quuucant nilmux/uihcml» :
) "1h¢m on
t of: Pal\lqtan dcuded lhc issue vide

Jaid down -certain pilmmel‘crs: ior.




J.
including rcwuwmndees' of ‘the /hqh Court appomlec! on contract or.

adhoce basis and holding that post on 3112.2008, or till the-commenc einent

~of this Aet shall be deemed 1o have-been validly appomluc[ on-regular.
“ebasis huwng the same qual!/tcamm and e\pw ience. ™

"3 Regularization of Services of certain employeey.—All employees -

ll IS cxlahhshud buyond doubt that the dppclI.lnr/rt.sponclt_nls were holdms_, po%ls on contract.

basis on the curoﬁf ;Izrt:_:, ie 31.I2.2008. Morcovcr,'Se,(.j'rlonetl conrtﬁns a non-qbsranle

T

clause:-

E 4 _

“JA: Overriding e

']&ct——Num;'ith.sram‘linL{‘ anvthing to  the - ("bmra/*j" S

conlumed in any other law or rules Jor the linie beuw in force. the .

provisions of this Act shall have an overriding s effect and the provisions of
any such law or rule 1o thc extent o/ uucmmrency to.this Act .s/ml/ cease.

10 /mve effect.

) As unhlly obsenved by the Supu,mc. Court of Puluslan in para-29 of th |udomcnt .

The rcspondenté have not firmed up the imp‘Lign'e(l Se‘riiorily list da[c‘:d_ 02.1'}3.20 17 in :

. accmclam.r. with’ l]u, ]udvmult of" lhe buprunc Count ut Pal\lshm datci 94 02:2

against whach they were woul\mw on contmct posl fon scvual yn.m

\’Ll

g be.l_ow:-

- tlu. cases of !(.prl'lCll,lll‘o squarely tall wnthm thc 1mb:l of lhe Act '7()09 ‘mcl lhcn

«.uvu,cs wuc 11‘1<ll‘l(|cllb(l to bu u.ﬁ,ulatecl by the provnsuons of the sazcl ALt T hc posls" :

izit'crf Qn .

rc‘:gularizecl and as such' they ‘_\-verc no more project e_mployc.és. Sin‘l_iluriy Se..cfibnfél o

(! ) 7 /ze cm/)/awcﬂy whose ser wces are /euulw ized uua’c/ this Acl -
or in the process - oj arlamma ser vice ar- //w cornmc'ncwuenl of r/m' e

service or cad/e as the case may be, who are in service on. regu/m
basis on the commencement of this Act, and shall also rank junior. to
such other persons, if any, who, in pur suance of the 1 -ecommendation.

of the commission made before the commencement of this Act, are -

det shall rank junior to all cwtl servants belonging 1o the . sume. -

1o be appointed to the respemve service 01 cadie i1 respec ive of

their actual date of appomtmen/ :
(2). ~The seniority interse of the emplm'c'es‘ whose services are:

euularued under this /Icl within the same ser vice or cn(// e, .\/mll he

determined on the basis of their continuous o/]:cvarzon din such

in the case of ty vo or more employees is the same, flze emplr)w'e olr/c

in auc' shall rank senior fo the munocr on.

'E”ﬂ

xerviee or caa’re Provided that if the date of continuous officiation .

&Y

lays down criteria for deteriination of seniority of employees which is reproduced

Ul() :
EE‘JD



and provisions of Act 2009 Act, -which is illegal and unlawful in the eyes of law..

~.The seniority list is not maintainable in its"present forum.-

9 As"zi séq‘ue,l to the above discussion, the impugned,s'éniorityﬁlist is set aside.

06.04.2018

'] he |eQ|)0nclent depaltmenl IS dlrected to plepal(.. lewscd semomty llSl. in accoulancc o

with'the |udt*mtnt of Larger Bench cfSup:eme Court o[‘l’aluslqg dalcd 24 07 201(

) and in rhe Iwhl of Secnton 4 of thc Khybel Pakhlunkhwa meloyees (Regu]anzanon

ol Suvnu.-,) Act 2009 The plesent appeals are dxspowd of in the abovc terms.

Parties are l_ett to bear'thenr“’bwn c‘osts. File be c_onsngned to the record.room. f
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. A SUPREML '
‘- ‘ (Appeliate Jurisdiction)

Mr. Justice Guizar Ahmed, CJ
Mr. Justice ljaz ul Ahsan

/ i
Mr. Justice Sayyed Mazahar Ali Akbar Naqvi

CIVIL APPEALS NO.1168 TO 1173 OF 2019

(Against the judgment dated 06.04.2018, passed by “he ;
Khyber Pakhtunkhwa Serwvice Tribunal, Peshawa- in Appeals .
No.842, 843 and 1326-1327 of 2017)

CA.1168 of 2019  Rafig ur Rehman Vs. Chief Secretary,
Gover:.ment of Khyber Pakhtunkawa,
Pesharuar and others

CA.1169 of 2019  Faisal Yunas Khan Vs. Chief Secretary,
Governmerit of Khyber Fakhtunknwa,
Peshawar and others

CA.1170 of 2019 Wajid ALl and others Vs, Jayum Khan
and others

CA.1171 of 2019 Fannan.mah Khan and others Vs Faisal B0
Yunas Khan and others : ST

and others

-A‘xf~. R
& -

CA.1172 of 2019  Wajid Ali und others Vs. Abdullah .’(han- SRR i
' H
f

CA.1173 of 2G19  Farmanullah Khan and athers Vs Raﬁq a
ur-Rehman and others ' !

.

.w

For the Appellantys) Mr. Mudassar Khalid Abbasi;. S
(in CAs No.1168-1169) ASC S - ’

(X3

For the Appellant (S] Mr. Abdq] R ] Bha n ASC
(in CAs No.1170-1173) Syed leaQat Hussaxn ‘
AOR . .

For Respondent No.8
{in CA No.1168)

For Respondents

No.10,12,14,16 and 19
(in CA N6'1168)

F Government of KP
‘\‘“;&1 oLt AR 'n all CaSCS]
- 'Y. N of ‘}det"“‘

tsl anabod . AT*'~.




CAs 1168 of 2019, et /
A -2
\
o
Other Respondenit(s) ¢ Nemo.
(in remaining CAs)
Date of Hearing ; 01.07.2021
ORDER
GULZAR D, CJ,- lLearned ccunsel f{or the

appellants states that the impugned jucgment is >ased uocn the
judgment of this Court dated 24.02.2016, passed in Civil Appeal
No0.135-P of 2013, in respect of which Review Petition Ne.302 of
2016 has been filed and is pending adjudication before this Court.
He further, states that the appeals may be disposed of with the

observatian that in case the judgment of this Court is reviewed,

s
the appellants will have chance to resurrect ~hese appeals by

maXing of 2n appropriate apphcrtion. Order accordingly.
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