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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

)

Service Appeal No. 1104/2023

Kamal Ud Din Drivér (BPS-06); Governor’s House Peshawar............................. Appeilant
VS
@« Government of Khyber Pakhtunkhwa & others.................ccoovveeimieee Respondents
JOINT PARAWISE COMMENTS ON BEHALF OF RESPONDENTS NO. 01 TO 05
: : ' Khtukhwi
Respectfully Sheweth, ‘ K';\._‘:::.L‘:arnh‘; nalé
- N 2o
PRELIMINARY OBJECTIONS: _ Diary N"-—/-é*
1. The appellant has not come to this Tribunal with clean hands. Dated -&2—"‘2———"‘1
‘2. The appellant is not an aggrieved person nor has any locus standi to file the present-
appeal. .
3. That the appellant has concealed material facts from this Tribunal.
4. That the appellant is stopped by his own conduct to file the present appeal.
5. That the present appeal is against the prevailing law and rules.
6. That the appellant is not entltled for any relief, he has sought from This Honorable
Tribunal.
7. That the present appeal is liable to be dismissed being devoid of any merits.
8. That the present appeal is hopeless by time barred, hence liable to be dismissed.

9. That the present appeal is filed by the appellant just to pressurize the respondents for

~ getting 111egal/ unlawful benefits.

10. That the appellant is just wasting the precious time of this Honorable Tribunal through

~ the instant frivolous appeal. :

11. As the appellant was appointed by Military Secretary to Governor under Rules 1970
where-under the competent authority has been defined as Military Secretary to Governor
while the terms & conditions of employees of Respondent Department, the answering
respondents have separate Rules where-under, Secretary Administration is the competent
authority. Therefore, the instant appeal is not maintainable.

ON FACTS:

1. Para 1 is partially correct up to the extent of his appointment and up-gradationin  BPS-
6 by notification dated 30-06-2015 (Annex-A) however, his claim regarding being Civil
Servant in terms of KP Civil Servant Act, 1973 is denied as the appellant was appointed

- under the “Terms and Conditions of Garden and Garage Establishment” Rules, 1970
notified on 30-03-1970 by the Military Secretary to Governor who is the Competent
Authority to make such appointments which is still in the field governing terms &
conditions of his service. Hence, Khyber Pakhtunkhwa Civil Servants Act, 1973 is not

- applicable upon him. The relevant part of the said Rules is reproduced below for ready
reference (Annex-B):

i. The Order of Governor West Pakistan “Terms & Conditions of Appointment,
“confirmation, discharge and retirement etc of the Governor’s Household,
garden and Garage Establishments” dated 30" March 1970 as produced by
appellant is found to be:
~ il Applicable to all Governor House as Lahore, Peshawar and Quetta etc.
iii. Addressed to Accountant General, West Pakistan.

iv. Issued with concurrence. of Finance Department Government of West
Pakistan. '
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v. Within the scope of Article 176, 177 and 178 of 1962 Constitution of
Pakistan.

Incorrect, there is a proper service structure under the relevant Rules, 1970 whereby he can be
promoted up to grade 16. The appellant’s post upgraded from BPS-4 to BPS-6 as mentioned in
Para 1 in appeal. The appellant has still chances to be promoted to the highest grades under the
Terms & Conditions of Garage Establishment as mentioned below:-

TOTAL GARAGE ESTABLISHMENT (14 PERSONS[
1. 11 Drivers BPS-6

ii. 2 Driver-cum-Supervisor BPS-8

jii. 1 Garage Superintendent BPS-16

Incorrect, ‘hence denied, actually, the appellant was appointed under the “Terms and
Conditions of Garden and Garage Establishment” Rules, 1970 notified on 30-03-1970 by the
Military Secretary to Governor, who is the Competent Authority to make such appointments
and seniority list is maintained as per enroliment of drivers.

Incorrect, hence denied, as no departmental appeal has been received in the office. However,
if he forwarded departmental appeal directly to Chief Secretary that is against the rules.

Incorrect, hence denied, the appellant is not civil servant as already explained in Para-1
above.

ON GROUNDS:

A. Incorrect, hence denied, as the appellant is enjoying all perks & privileges and Job-

descriptions at par with Civil Secretariat employees, but being House Hold Establishment of
Governor’s House, he is not supposed to be considered in the seniority list of any other
department, hence cannot be granted seniority at the level of Civil Secretariat. The existing
hierarchy/service structure of the Governor House Establishment is appropriate and there is no

. requirement to either enhance the position or pay grades of the appellant. However, the

appellant may apply in any ‘other- Government Department or appear in any selection
examination for Government Job after obtaining NOC if he so desires.

. Incorrect, hence denied because Drivers at the level of Civil Secretariat, Peshawar, enjoy

proper service structure and service-rules which provide them the opportunities to get
promoted up to BPS-16 on seniority-cum fitness basis. However, the said service structure
and service-rules are not directly applicable to the appellant being Household Employee of
Governor’s House, Peshawar. It is well established that the appellant is appointee and
household employee of Governor’s House, Peshawar. Basically, he seeks
inclusion/incorporation of his name in the seniority list of Drivers at the level of Civil
Secretariat, Peshawar. Seniority of Drivers at the level of Civil Secretariat is maintained by
Administration Department. Case of the appellant was examined in detail which transpired
that the same is not tenable in the eyes of law. According to Establishment Department advice
contained in its letter No. SOR.IV(E&AD)1-5/2008 dated 04-04-2009 (Annex-C) the staff
appointed by Governor’s House, Peshawar itself can neither be termed as regular employee of
Civil Secretariat; nor can be placed in seniority meant for regular employees of the Civil
Secretariat. On the other hand, cross cadre induction/absorption is also a violation of the
Judgment of the August Supreme Court of Pakistan in CRI.-89 of 2011.

. It is submitted that since bifurcation of E&A Department in 2001, the posts of Drivers,

being centralized cadre post, on the basis of relevant functions enumerated under E&A
Department in. Schedule-II of Rules of Business, 1985, are filled by initial recruitment
through Departmental Selection Committee under the Chairmanship of Secretary to Govt.



[

badly time barred and deveid of merit may Kindly be dismissed

+

Sy

of Khyber Paiklhtunkhwa Administration Department in light of all codal formalities
1nclud1ng publication of advertisement and calculation of zonal quota, dlsablhty quota and
quota reserved for women. The appellant is appointed by Governor’s House, Peshawar,
therefore, the appellant can neither be termed as regular employees of Civil Secretariat,
nor can he be placed in the seniority meant for regular employees of the Civil Secretariat

~ being the household employee of Governor House and not Civil Secretariat, Peshawar so

his request for induction in the seniority list of Drlvers at the level of Civil Secretariat is
not covered under the rules.

. Incorrect, hence denied. The staff appointed by Governor’s House, Peshawar itself can

neither be termed as regular employee of Civil Secretariat; nor can be placed in seniority
meant for regular employees of the Civil Secretariat. On the other hand, cross cadre

A 1nduct10n/absorpt10n is also a violation of the Judgment of the August Supreme Court of

Pakistan in CRL-89 of 2011.

Incorrect, hence denied. The fact is that the Garage Establishment has established
hierarchy with sufficient chance to acquire higher grades/posts consist of meager strength,
11 drivers in BPS-06, 02 Drivers cum-Supervisors BPS-08 and 01 (One) Garage
Superintendent BPS-16. Being House Hold Establishment of Governor’s House, he is not

- supposed to be considered in the seniority list of any other department, hence cannot be

granted seniority at the level of Civil Secretariat. The staff appointed by Governor’s
House, Peshawar itself can neither be termed as regular employee of Civil Secretariat; nor
can be placed in seniority meant for regular employees of the Civil Secretariat,

. Incorrect, hence denied. No comments.
. Incorrect, hence deénied. As already explained in proceeding paras.

. Incorrect, hence denied as already explained in proceeding paras that being employee of

the Governor’s House, he could not be absorbed in the seniority list of any other

. department.

Incorrect, hence denied. No comments.

The council for the respondent seeks perrnlsswn to raise additional grounds at the time of
arguments

It is therefore, requested that the appeal being devoid of any merits and
ith cost, please.

hahid Ullah khan, Secretary Establishment . Manzoo ad
through Kaleem Ullah Baloch, Special Secretary, Administration Department
Secretary Establishment (Respondent No. 04)
(Respondent No. 03) L\

Ameer Sultan Tareen
ecretary, Finance Department
(Respondent No. 05)

Nadet%slam Chaudhry

CHief Secretary, Khyber Pakhtunkhwa
Through Kaleem Ullah Baloch, Special Secretary Establishment
(Respondent No. 01 & 02)
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT & ADMINISTRATION DEPARTMENT

AUTHORITHY LETTER

Mr. {Sﬁltan Shah, Superintendent Litigation Section-I, Establishment
Department, Government of Khyber Pakhtunkhwa is hereby authorized to submit

joint parawise comments before the Khyber Pakhtunkhwa Service Tribunal,

V'Peshawa‘r' in' connection with S;A No. 1104/2023 titled Kamal ud Din VS

Government of Khyber Pakhtunkhwa & others on behalf of Respondents.

‘g)" Shahid Vllah Khan, Secretary
Establishment through Kaleem Ullah Baloch,
Special Secretary Establishment
- CNIC: 11101-1464320-1
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B ‘ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR @

. @

SERVICE APPEAL NO. 1104/2023

Kamal Ud Din; Driver(BS-06), Governor’ House Peshawar..........c......coooiininnnnn. Appellant

Versus

Govt. of Khyber Pakhtunkhwa & Others......... e .'...Respondents

PARAWISE VCOMMENTS ON BEHALF OF RESPONDENTS NO. 1-5

AFFIDAVIT -

T Kaleem Ullah Baloch, Special Secretary Establishment Department do hereby
solemnly declare that cont;ents of the Reply are correct to the best of my knowledge and record and

nothing has been concealed from this Honourable Tribunal.

It is further stated on oath that in this Appeal, the answering respondents have neither

been placéd ex-éaﬁe nor their defense has been struck-off.

AESTEy Deponent

N L
Shahid UHah Khan, Secretary
Establishment through
Kaleem Ullah Baloch, Special

Secretary Establishment
CNIC: 11101-1464320-1

(>
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Mobile No. 0333-9744944
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Mo MSG-24-A 16R)-70/ 1955
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17 ACCOUNTANT (_'.iENSZR/\L.,/W[EQT PAKISTAN, LAHORE
R - . '

Datdd Hihore, the 30t Marcly, 1970,

PR . iz i - N . . oyl I“’-'. . caprn

Subject-— j_J:LR MS AN CONDITIONS OF (\T’PO”\&I[\'TENT, COM-

FIRMATION, DISCHARGE AND RETIREMENT |34 L O

OF T1L GOVERMOR'S HOUSEROLI. GARDENS AN

GARAGE BESTABLISH MENTS.

1

SR,

11 anpersession of all previous orders issued on the above subject,
the Governor of West Pakistan, has been pleased to- order that in the
matterd of appoiniment, confirmation, leave, discharge,  discipling,
celirement from service, grant of pcnsion/gmiuily elc.. the Governor's
Qiz:’_f)USCh()ll(i, Gardens, and Garage Establishments  will heneeforih e
Tpoverned Ly ihe {ollowing provisions with effect from the dale al issue

of these orders-——

"

APPOINTMENTS:
ys to these rfsiabliéhm&nls shall be made by the
Governor of West Pakistan, av any

i Appointmc!
cise these powers

Milit3ry Seerstary 1o the
other officer authorised by him o oXxer
Age on first appoiniment (0 fhese cstablishmenls shall nol
aarmally cxeecd 25 years, but in suiable and deserving
easey thiz age fivit can be jelaxed by the Military Secrelary
S0 the Governor of West Pakistan, ar 2Ny other officer

sthorised by him.

(2

ber of stafl shall have to be
"Officer, Governor's
Civil  Surgeon of the
¢ and produce medi-
¢ the medical rales.

(3. On st appointmeint gvety mem
mecheatly cxamined By he pMedicat
ilause Dispensary. Rarachi. ar the
respective ared. where he s appointe
st certificate of fiinzss as required unde
ool
boihe present (nenmibents ol these cotabhshments wiil alsa be
o produce medinn cerlificate of fiiness as at )
abewe.  The corvants fomplovees. who may  be declared
aedicatly unfit, will '.-l!',wligu(: in o seevicn anbject 10 e
approval by ibe Mi‘g:l‘a‘ﬁl iSecrptary o the Governor. West
Pakisian, on lheir prc‘v‘i(),u:s"tmns L condilions ol servive
SEyVICe sanclioned haen

and the ferms and cong
\\&/\

required

jlions of

ohalt not be applicablesio them.

N

T i
/,’[/l j/-)/"‘-'/'( J;jl/‘,/{_




LEAVE:

() a. An employee fservant of the said establishments, who has
continuous scrvice of one yeze, but not cxcccdinf; tiirce years

w’;.l-{x be granted leave on average pay @ onc day for cach

thirly -days of duty period and maximum leave on average

-ﬁ‘ay: t\l{:ﬂ'may be accommulated shall be 20 days.  In addi-

: ‘ tioz e will be entitled o 10 days sick leave on holf average
g © o pay for cach completed year of service on the production of
“médical certificate. AN employees/servants failing in this

calegory will also b eniiticd 1o 20 days casual Jeave during

a calendar ycar. )

>3

b. An cmployee fservant, who has been o any  of  the  said
cstablishmenis for a continnous period of more than three-

i years shall he governed by lhe Leave Rules, 1955, as ameind-
B ed from time to time, as in the casc o permancai Gove:n-
. i 3g. ment seivants in Clags TV, . ’

R
-y

T R
DS

PENSION/GRATUITY ;

’i (5) ». The members of the aloresaid cstablishments shift on dis-
A5 charge or retirement fram scrvice he enlitled to a gratuily
IS . not exceeding one half manth’s pay far cach completed year
of qualilying scrvice, provided that the quatifying scrvice on

discharge or reticincnt from scrvice. in not less than 10 years

and mote than 1§ years.

b, Al those, who have pul in more than £5 yems and less han

25 years of scrvice, shall “on discharge of relizerment from

- service be entitled, 1o a gratuity nol cxeeading anc month's
pay for cach completed year of qualifying service.

¢. The pensionfgratuity 1o all ihose members of the afaresaid
establishments, who have (o (heir credit at the time of their
discharge or retirement from scrvice 25 vear or morcl quaii-
fying scrvice, shali on discharge o retirement be cntilled {o
pension-cum-gratuily as- admissible to regubar Governmenl
Servants under the West Pakistan Civil Scrvices  Pension
Rules, as amended from lime Lo time. -

d. On fesignation, on onc shall be cntiticd 1o pension/ geatuity.

6y Anemployec/servant, who dics béfors discharge erfretire:
nt, his HOMINCC OF NOMICES and if there is no romince,
Tis {amily and il thee is no family, his heits shalt be cntitied
i “decive 757, of the amannl of gratuity that would have
"Bedt pavable to him undcr tub paragraph (5} abave fiad he
' schaveed or retired (rom rervice  on e

‘['2?(;;11 alive and di:
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¢ date of his deaih. 1§ an cmplayec dies after discharge of
etirement but has not vel reecived: his geatuity, fis nominee
or nominecs and il (here s, no nomince, Lis family, i there
is no family, his heirs shull be entitled to reccive 1D0% of
ihe amount of pratuity thal »ould have been payable 1o hin.
The_cnlitfement to pension! gratuity on death. after 25 years
of qualifying service will be decided according’ to the pro-
vigions of West Pakistan Civil Scrvices Pension Rules, us
amended from timic to dime,

NQOTE:

The quatifying service wil start on attaining the age of
18 years and would, exclude the period of leave without pay
amd atlowances being counted towards qualifying scrvice.

The Militaty Seerclary fo the Governar of West Pakistan, ar
any other officer authorised by him shall have powers [o o
donc the deficiency in or interruplions of service uplo i
period of six monihs for L purpose of qualifying servite
tovasds gratuity or gratuily.com-pension. s the ense oy
be. when the sérvice is tong and meritorious in the case of
deficiency: and provided cach speli of service is for & perind

'0[ more Hhann § years 1,'1? hic casc of mlcrruplion.

’ M

{8y  Grituily or pcuaionvcu?i}»ﬁ}‘{lnily a5 the case may be, undey
sub-paragroph (3) above:inay also be granted to an cmplo-

yee /servant, who by physical or wnlal infirmity is permit-

neatly incapacitated for ‘fublic scrvice or for the particular

branch of it 15 which he belongs.

L NOTE:

(h Each cmployee will be required (o make. nomination in
the forms at Anncxure “A' and 1V after’ having pul in cn
years scrvice or marc. The nomination so made shall be

- pasted in he Scivice Book of the individual concerncd. 1o
the abscnse of such namination being exercised the amount
payable shall be disbursed 1o the nomince or nominges, or
famity or heirs, as the case may be. of the cmployee can-
cerned according to the formulac as set out in the Wesl
Fakistan Civil Scrvices: Pension Ruics.

fin An cmployecdservant who is discharged from scrvice o
any of these establishments as 2 disciplinary micasuzc shall
d to any g:‘a(uitylpcnsnon. cic., unpless 1t s

not be entille AU
otherwise  defermined and osdercd by the  punishing
authority.
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LANE

The foliowing penaltics iy, for pood sed sullicicnt  ren-
A

sgns, be imposed an a member af the aforesaid establish-
FE§IE—
i

iy Censure
Gy Withholding of erenent or promaotion.

(it Fine recoverable in cash of an amount not cxceeding
Ts. 20/- in each case.

{iv) Redovery by deduction from pay ol whole or part of
any pecuniary loss caused lo Government by negligence
or bréach ol orders.

{v) Suspcnsion.
' o, '
(vi) Reduction 1o u fdwér post or time scule, or 1o, a lower
stape in the timéiscale. ’ )
. S AT t .
{viiy Removal from sht fervice, which does nol disqualily

. from futute empfgynient.

tuiii)- Dismissal frony seevies which ordinarily debars lrom
{urther cmploymicit. .

The appointing authority shall be the punishing authority.

The ‘appetlate aethorily i ot cases ehall be  the  Military
Secrefary o Governor ol Wesl Palistan, who shill he the
sole fudge, provided fhat where o penshiy [ punishment is in-
posed by the arder of the Military Scerctary  to Clovernel
West Pakistan, himscit, there shall be no appeal,  bat b
~employee/servimt concerned may appeal for o review of

ihc order.

TILEMENT FROM SERVICE

An employee/servant shall retire from service aller atlwining
the nge of 55 yenrs of e age of superannuafion fixcd by
the Government of West Fakistan, The exlension in sorvice
beyond the age of shpcranaiation tan be granled by the
Militney Sceretary (o Goveniment of West Pakislan, ar any
other officer. dnly authorised by him, in accordance  wilh
the poticy of Gavernment of Wesl Pakistan adopled for the
repular non-garelled Gavernment Scrvanis,

S
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT

(REGULATION WING)

No. SORIV/E&AD(1-5)/2008
Dated Peshawar the, 04.04.2009

To, ‘ !

The Section Officer (ADMN),
Administration Department

Subject: ENLISTMENT IN JOINT SENIORITY LIST

\

Please refer to your letter No. E&A(AD)4(17)/09 dated 16.03.2009 on theAsubject

noted above.

According to the service rules mentioned the Secretariat employees, the post of
Daftari is required to be filled by pr‘omotion on the basis of seniority cum fitness from amongst
the holder of the post of Matriculate Qasid/ Naib Qasid with at least three years as such there
exist on provision of direct recruitment of Daftari in the Civil Secretariat, the Governor House/
Secretariat and CM s Secretariat are pentan%m%i} parcel of the Civil Secretariat and all post of
these Secretariat mcludms_ House Hold Slafflxeﬂected in the budget of the Secretariat post.
However, recruitments against certain post are not regulated under NWFP Civil Servants
Appointment, Promotion and Transfer Rules, 1989 because such post filled up by MS 1o
Governor Office their own arrangements without observing the laid down procedure
furthermore, such recruiizmem are also not made by the appointing authorities declared in the
rules ibid. ;

Therel’ore,' the staff appointed by the Governor House itself neither can be termed

as regular employee of the Secretariat nor their names can be placed on the seniority list of

meant for the regular employees of the Secretariat. As far as precedent quoted by the Governor’s.

House is concerned, the Administration Department itself will be in better position to know as to
how the name of another employee of Governor’s House who was not a regular employee of the
Secretariat was-including in the seniority list which was meant only for regular employees of the

Secretariat,

Ay

(MUHAMMAD JAVED SADDIQI)
it Section Officer (R-1V)

.-r,
r,"




