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. ’3 «BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

LY Service Appeal No0.1275/2023

* .

Jamil Khan s/o Haji Ghulam Khan
...................................... Appeliant
VERSUS : :

1. Secretary Public Health Engineering Department Khyber Pakhtunkhwa,
Peshawar :

2. Chief Engineer (South) Public Health Engineering Department Khyber
Pakhtunkhwa, Peshawar

3. Executive Engineer PHE Division Bannu

4. Chief Engineer Works & Services Merged Areas, Civil Secretariat, Peshawar .

5. Accountant General Khyber Pakhtunkhwa i
...................................... Respondents y

JOINT PARA WISE COMMENTS ON BEHALF OF RESPONDENTS NO.1to 3

Khyber Pakbhtukhwa

Rgsnectfu“! Sheweth Service Tribunag B
Diney Mo, ) 5 Li__z). S
Preliminary Objections .y ] e Qed Lf

1. That the appellant has got no cause of action / locus standi to file instant
appeal
That appeliant has not come to this Hon'able Court with clean hands.
. That this Honorable tribunal has got no jurisdiction to adjudicate upon the
matter.
4. That the appellant has deliberately concealed material facts from this
Honorable tribunal.

W N

5. That the instant appeal is barred by law and time.
6. That the instant appeal is bad in its present form. Hence not maintainable
and liable to be dismissed with special cost throughout.
ON FACTS

1. Incorrect against facts and law, hence, denied. Appellant has not been appointed
by the Competent Authority and his appointment is irreqular and fake.

2. Incorrect against facts and law, hence, denied. Appellant never performed his
duties to the satisfaction of superior officers and he has caused a huge loss to
the Government Exchequer.

3. Incorrect against facts and law, hence denied, Since the appointment of
appellant is irregular and fake, therefore, the Competent Authority stopped his
salary. Similarly appellant also did not perform duties and has not been
associated with affairs of the department in any sense. On the principle of “No
Work No Pay” he is not entitled for any relief. Answering respondents are not
legally bound to fulfill unlawful demands of the appellant.

4. Correct to the extent that the appellant filed time barred appeal. Limitation is not
always a mixed question of law and fact. Superior Courts hold where cases are
patently time barred and clearly depict the starting point of limitation and causes




of action then in such cases there is rio-need for evidence. In the instant case
salaries were stopped years back which facts pleaded himself by the appellant,
hence, limitation starts from the day when the salary stopped. _

5. Incorrect against facts and law, hence denied, The 'appellant is not If:ggily
competent to file a baseless and time barred appeal against the an'éwérfng
respondents |

ON GROUNDS

A. InCorrect against facts and law, hence denied, The appointment of appellant
is irregular and fake, therefore, the Competent Authority stopped his salary.
Similarly appellant also did not perform duties and has not been associated
with affairs of the department in aﬁy sense. On the principle of “No Work No
Pay” he is not entitled for any relief. '

B. Incorrect, against facts & law, hence, denied.Answering Respondents have
not violated any provision of the Constitution of the Islamic Republic of
Pakistan, 1973. There are aiso other Judgments of the superiorr Courts to that
effect that the employees are not entitled for the salaries for the duration
they remained absent.

C. Incorrect, against facts & law, hence, denied. Each case has its own features
and is required to be decided on its own merits independently. The case of
the Appellant is totally different and has also got no relevancy with the
referred cases so the benefit of Judgment rendered in other cases cannot be
extended to him. | | |

D. Incorrect against facts & law, hence, denied. There also Judgments of the
superior Courts that he who seeks equity must do equity and come with clean
hands. The Appointment of Appellant is against law and without observing
codal formalities therefore, he is not entitled for salary. Moreover, it is
submitted that limitation is not always a mixed question of law and fact.
Superior courts hold where cases are patently time b:a.rreq and élearly depict
the starting point of limitation and cause of action then in éuch cases there is
no need for evidence. In the instant case salaries were i;topped years back
which facts pleaded himself by the Appellant, hence, Iimigation from the day
when the salary was stopped. -

E. Incorrect against facts & law, hence, denied. ,

F. Answering Respondents will also raise more grounds at the time of
arguments with the permission of this Hon’able Tribunal.

" PRAYERS

IT is, therefore, most humbly prayed that the Appeal NO.1275 of 2023
filed by_the Appellant being incorrect, time barred, baseless, frivolous, illegal,

N




with heavy cost.

Any other remedy which this Hon’able court deem proper in the
circumstances may also graciously be awarded in favour of the Answering

Respondents.

t

-without any substance and against the record, may graciously be dismissed 3

Respondent No. 1

Khayer Hason Khon

'

‘Secretary PHE Department Chief En

Respondent No. 2

wilaot ublaly

ALTE fouf’

Respondent No. 3

fe.



. GOVT. OF KHYBER PAKHTUNKHWA
PUBLIC HEALTH ENGINEERING DEPARTMENT

AUTHORITY LETTER

No.SO{(LITYPHED/ST/40-103: Muhammad Irfan Anjum, (Superintendent), PHE

Department is hereby authorized to attend and submit joint parawise comments in S.A

 No.1275/2023 titled “Jamil KhanVersus Secretary PHE Department and others” on

“ o

- SECRETARY GOVT. OF KPK
PHE DEPARTMENT

. behalf of respondents 1 1o 3.




——

S

. @  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR,

- - Service Appeal N0.1275/2023

- Jamil Khan s/0 Haji Ghulam Khan .
ety et Appellant -
VERSUS

The Secretary, Public Health Engineering Department & dthe'rs

................... SRR Respondents

AFFIDAVIT

I, Mr. Khayam Hasan Khan, Secretary, Government  of Khyber
Pakhtunkhwa Public Health Engineer'ing Department Peshawar do hereby affirm
and declare on oath that the contents of the instant application are true and
correct to the best of my knowledge and belief and nothing has been concealed
from the Honorable Service Tribunal Peshawar.

- It is further stated on oath that in this appeal the answering respondents neither
been placed ex-parte nor their defense has been struck off / cost

4
D
- DEPONENT
CENIC No. 17301-1500534-1

Cell # 0333-6661969
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._* OFFICE QOF THE TR .

. EXECUTIVE ENGINNER - o g
PUBLIC HEALTH ENGG: FATA DIVISION KOHAT -
~ HOUSE # 29, SECTOR# 5, PHASE # 1, KDA, KOHAT

7

QFFICE ORDER® . - - -~7

N . N L ; o . ’ . . . . e . . .

.. Kbag limail Khaai Tehsil & Disee Eaanu is. hereby appainted as Naib Qasid agaiast the existing
vacancy-in PHE FATA Division Kohat on conurace basis i BPS-01(4800-1 50-9360) plus dsual
allowance as admissible un_r.lcr the rules on subject to the fo]lo;#ing térms and condidans. .

i:
i

. g - . The appointmeant is made purely on conwact basis and is fiuble to
o * temninadoa ac any time without any notice or reason. If he wishes
. ’ to sesign from the post, he shall gives one Month notce ptior 1o,
¢ resignation or one Month pay will be deposited in Lieu thereof. | -
2 - " Heshal produce his hulth and age certificate from the.* . -
T Medical Superintendent Divisiona) Head quarter Hospital Kohat,
N . I . : ta ' ‘.._ . - '._ t - ’ N
-3 77 He wil- 0ot conttibute 16 GPF and will not be -endtled to
" . - ' peasion, graruity bedefit, erc.- - LT
‘ R e Ifl_:c'ncccpr; the appo;'.m.;._r[cnt on thc-g;:tt'ns and condition
¢ : . .- specified above, he shal zeport for duty o che Sub Di\f'isiorux]’ ’
j o Officer PHE Sub Dmsto FR Kohat with in'14-“dn‘ys of.order, |
L falling which the order shal) be stood cancelled dutomadically.
§ . . ' o "‘ . X - ' N ‘al
, . - EXBOUTRE EriomveEn
- Copyta: . - U T
1- Fhe Medical Supcrint:nt:fent HQ Hospital Kohat for information Please.
. . 2 Thke Distrct Accounts Officer Kohat.- © . . .. L
o -+ 3 .. TheSDO PHE FATA Ssb Divisiog FR Kohat for information & necessary actian.

S F‘hc Official concemed.

- EXECUTIVE ENGINEER

. ﬁat:ec_inol.{aflIm-D_a 7 /72/1%

Mejamil Khan §/0 Haji Ghulam Khan, Kotka Mubuimarad

\ o
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cTo -
The Secrerary Pabhc Healrh E’ngmeermg Department
Khyber Pakh tunkh wa cwn’ secretanat Peshawar.
7 .. DEPARTMENTALAPPEAL, -~ = - .. *=

Respected Sir, - i e

W:th due respect rhe undersrgned subm:t:s as una’er -

1. That the apphcant was appointed .as Naib Qasid BPS 01 vide order No. 266/5 '

RV

E dared 03/12/2012 “issued by. aj)" ce .of Execuave Engineer Pubhc Heaith'-

Engmeermg FA TA Division Kohat'"

2. That the una’ersigned was regu!arly performmg his duaes to the entire

saasfacaon of hrs immediate superiors-and in this regard the appeHanc was -

regularly dra wmg his:salaries since 2012, till December 2017.
(capy of appointment order. is attached) . bt e

3. That all of a-sudden the depar tment, meanwhilé stopped the salaries af the

. -undersigned. wzthaut any reason or cause and till date the appellant is depnved
- from his Iegai nght which is agamst the iaw :

4. That the apphcantbelongs toa poor farmly and h:s financial posmon is. unsound L
therefore releas:ng the salaries of the unders;gned is hlS lega! r:gh!; thesamemay..-. .

kindly be released as d whole.

s therefare humb!y prayed char .on acceptance af this departmenra!

appea! the salanels of the appeHanr may kma'!y be refeased since December 201 7' L

till date ) l

!

| Da_fee'- o7 34/ 2018 -

-~ -_,.

Yaurs S meere!y

}am:H(han _ .

Na:b Qas;d BPS 01 o



Zuhran Ultah $on of Akhtar Zaman L T
" Rlo Phasel Il, Hayatabad, Peshawar ‘

Currently worklng as Nalb Qasrd :
- FATA Drwsron Publrc Health Englneenng Dwrs:on Kohat Appellant
) Secretary Pubtrc Health Englneenng Department Khyber
s Pakhtunkhwa Civil Secretanat Péshawar. .

2) Chref Englneer Public Heaith Engmeenng North Khyber
' "Pakhtunkhwa Peshawar, o ‘

] ' ‘.'3) ‘ ; XEN Public Health Eng:neermg Diwsmn Kohat
QGV%@ "xChlef Engmeer Warks andlSerwces Merged Areas Civil
[)1/ f')ﬁ-ﬂwg// ._-Feoretanat Peshawar = ReSpondents
W‘ SN
l SERVICE APPEAL UNDER SECTION 4 OF
iTHE SERV!CES TRIBUNAL ACT 1974
- ! FOR RELEASE OF PAY OF THE

B APPELLANT _
r »
. ) . .. I ' ' e I < -. . . l. . '.-. .:‘_
'Lfﬁg; e f"r—“- s, therefore humbly pra_yed that on acceptance of
r;dpﬂ thlsI Serwce Appeal; : . -

o Firstly, to. direct respondents No1 to 4 to: forthwrth

. releiase the salaries of the appeliant- along with arrears of pay '
. wef. 1% January. 2018 till onwards o U

N/ 2 | Secondty, to declare the act of respondents regardr g '

’ ) \\,\'ﬁ)stoppage of salaries: of the appellant as full, and void

2 eWithout . fawful authority,” "and lneffectwe upon the
oS- acc'rued nghts ofappellant .

w
CSST77 L e
: sANot ‘rzoz_o R L Dlyf"‘ﬂ }6059 -



- .'. /]

: anrdly, to take actlon agalnst the. concerned offic cer
for{stopplng the salary of the appellant m the llght of reported
Judgment in 199? PLC (CS} 66 T .

g ;
| Any’other rellef Wthh this Hon ble Tribunal deems

appropnate in. the “circimstances , of case: and- to whom the .
appellant found entitled may klndly also be granted

_ RespectfullyShewerh L o L L

Bnef facts glwng nse to the instant appeal are as under - .

‘.

1) | -That the appellant was appomted as Naib Qa51d wde order

No 839!5 E dated 29 03 2013 rssued by ofﬁce of Executwe
Engmeer Publtc Health Engmeermg FATA Dwnslon Kohat _
At is: pert:nent to mention that the appellant submltted

- his arnval report for resumptlon of his duty on 30.03.20130n

" theipost of Naib Qasm’ in wew of the appomtment order as
-referred to in the above paras '

, (Cop:es of appo:ntment order dated 29 03 2013 and
’ 'amval report are attached as Annex “A & B") ’

é) o Th t the appellant also submltted hlS medacal certlﬂcate and
| _accordlngly serwce book was also |ssued showmg h|s entry

- and arrival report i serwce

| . _:-:(Copres of med.fcal cemﬁcate along wrth extract from _
seryice books areAnnex “C andD”) :

3)  That the appellant was regularly performlng hIS dutres to the

. entire satlsfacuon of ‘his lmmednate superlors and in thus

'~ .regard..he was regularly drawung hlS salanes srnce 2013 tlll

' December 2017

-(Copxes of sal’ary s!.'ps are. Annex “E to E/8"} :

Co4). That all of a sudden the respondents without assngnmg any

reason or cause stopped the salanes of the: appellant il date.
_.._.__-—-—— ——-—--—.......———'—"'-—-....

andlln this regard vanous applrcatrons were filed before :

‘\\g‘l'espondent No.1 wath cop|es to. the remalnlng respondents '

0?" e{‘ A . ““--*-—---_._.___,._._________ .




i

seeklng reasons " for stopplng his salaries for a. penod of

——

almost two years i.e. for the year 2018 and 2019 but" since

then no response has been prowded to hlm

_________,.._-I--—-—_-.__,_____
* -

(Copies of applrcatrons al'ong with po.stal rec.fefpts are'
Annex "F F/1, F/2 and F/37. .

- 5)' ‘ That appellant ~also fited Departmental Appeal dated”

31, 08 2020 in contmuatlon of the appltcatlons mentloned in

M o

para -4 for release of pay, but since then nO response has -

}
been prowded

,"‘,'

- Copy of departmental appeal is Annex “G ')

- -8). That since no wntten orders with regard to SlOpplng salaries
- of ithe - appellant .has' been passed by the respondents, )
therefore the appellant belng aggrteved fi led - Writ Petltron '
No 5426 P/ 2019 before the Hon'bl Hon' ble Peshawar ngh €ourt,
Peshawar Wthh was decided/ dismissed on 19.11.2020 on
e

the polnt of malntamablltty by lnvoklng the provrsuon of Article

- -__-_-._—_-“"H—- -‘-_‘_-_-——_-“
212 of the Constitution.” K '

. - (Cojoy .of : W.P No 5426 P/2019 and order dated

5 19.11.2020.3.'9 Annex “Hand1”) ' :

7 That having no alternate and eft'caolous remedy. 'the'_,

" appellant constralned “to. approach - lhlS Han' ble Ser\nce

Tnbunal _for redressal of his gnevance on the follownng
__,amongst other grounds ' -

fGRounos_”

-

a) ‘That the act of respondents to stop the salary of -the

appellant is agarnst the Iaw facts and matenal avallable on’
‘record S s

'That the act of respondents is wolatwe of Artlcle 4 9 M, 25
and varlous other Artlcles of the Constttutlon of Paktstan as
well Ias judgments rendered by the august Supreme Court of -




0y

Pakrstan that departmenlal authorltles under Iaw havmg no )
. power to stop the salanes of. their employees and that too-"
"wrthlout adhenngi adoptmg due process of law Wthh_ Ce
B 'amounts to force labour hence vnolatwe of. Artrcle 11 of the
) Constltutlon of Paklstan ' ‘

' c) | That the Hon! ble ngh Court categoncal!y held |n a reported
- 'l v -, "—'—"———--——-—.\,‘
judqment 1997 PLC (CS) 666 -

T

R

“that strict action be taken agafnst -an officer
———— -

who stopped the salary of an employee" '

i
- : Even othe_rwrse ,|t is also settled' law th‘at'
e
! : .
i

) g Pendency of departmental rnqurry, rf any, is” no
ground to stop the . salary of the appellant as\ nght t0' . _
lwelrhood is.a fundamental right whlch is part- of rigtit to’

_ life as embodled in Artlcle 9 of the Constrtutlon of -
LPaklstan" ' -

d).- That the Hon‘ble‘. Peshawar ngh Court Peshawar
o 'categoncally held in 2017 PLC (CS) note 1_L.;4 that salary‘ .‘
."'_-.on pretext of :rregular appomtment order was declared to be h
"-held rllegal Depadment was dlrected to release the pay of - .
. ,ap'pellant from- the date of |ts stoppagef e e (A

-

R I | rs pertlnent to menllon that no lrmrtauon runs in -
matters relatlng to pay and pensron (1991 SCMR 1041, ‘ .
-2005 PLC (Csy 1439 2006 PLC (CS) 489, 2002'PLC (csl"" -
1388 1990 PLC (CS) 95) S

o~ SRR o ; if case has merlt llmltatlon may not be a hurdle in the e
' ' ' way of appellant (PLD 2002 (SC) 84 2004 SCMR 527 PLJ .-~

-_2004 (SC) 306, PLD 2013 SC 724 (k)

N

That1 lhe act of respondents ~has exposed not only the '
“ appellant but his. alllng parents to- risk - of ‘not gefting proper ‘R{"_-" : |
<~;xcare ‘and trealmenl as the appellant was the only sou:ce of.

e

6 ..
.9\,@“, b

i
i




'_ _Appe"'al j

w.e, f.r 1“' January, 2018 tl|| onwards

o4
} .
-7 i,
\Dated 02. 1T 2020 '

44 At et hms e a

- -w1tho.1t assngnlng any reason or cause

‘ State»bounty

‘ release the salariés of the appellant along w1th arrears of payi

{

f

_stoppiage of salanes of the appellanl as null and vord

, wnthout lawful authonty and meffectwe upon the |

-',J

: accrtied rlghts of appellant

lTh:rd!y, to take actlon agalnst the concerned oﬁ' icer

lAny other rellef vhich thlS Hon ble Tnbunal deems

appropriate in the' crrcumslances 0Of case and {o- whom the -

appellant found entltled may klndly also be granted
: 'Appella'nt_ '
. -lnayat Uﬂah ‘Khan

L _ -Advocate ngh Court'
: - LM K)

4
1
| ;I.. P ‘ . . . . -
% | Through ‘ ’H;V‘
§

&--5"_-'- e
“".- Muhammad Ha'rls Sher ~
" Advocate, Peshawar. .,

1.

H - " T P
{

&
. Io

mcorne of hlS famlly. hence suffenng smce the month off-' -

|Keeplng in wew what has been stated above' it rs '

ISecondly, to declare the act of respondents regarclmg

5 ’ | Q /) .

' __Decenber 2017 nu date by lllegally stopplng hlS salanes'g R

- T'hat tis settled law that salary of an ernployee is rio rnore a

. . thereliore humbly prayed that on acceptance of lhIS Serwce =

Firstly, to direct’respondents' N6.1 to 4 16 forthwith

. for stopplng the salary of the appellant in the llght of reported R
- Judgment ln 1997 PLC (CS) 666

.
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|': o ‘,‘ . : _ . _ AR T "-'."' S .
‘ - IKHVBrRPAhHrUNm;m SERVICE TRIBUNAL T
S -  PESHAWAR ! o ;':; N
: . Service Appeal No. 15577/2020 - '_."
Bt:rORE MR, l\ALlM ARSHAD I&HA_N CHA]R_MAN :
- MISS, FAREEHAPAUG ~©- -"... MEMBER(E)
Zn;hnl ml Ullah SIO Alshlal Z.unau R!O Phasc [1 H'\yataqu

Pe:.lum'n Cunenﬂy working as Naib Qusu] FATA Division, Publlc

He‘lllh Engmceunngvmon hohal B
. (Appelinm) . s

N C o0+ Versus .- , ,
. ) i’ . . RS . . . '- . ‘.-;.
I. Seeretary’  Public Health. Engmeermg Deparlmcnt Khyber -
.P‘nl‘h:uukhwa le Scc:chrmr Peshawar. . :

2., Chiel 1rl'_‘ug,mge:- Publlc Health Engmeering; Novth, . Khyber
l‘nl{htuuklm"l Peshawar. Lo C

3. XEN, Public Hmlth EugmeenngDmsmn Kohat. o r
o } . . SO . (Respam!eut&)
i .
‘ Mr.'lnayal Uliah Khan . o :
Advocate . : S . - For appetlant ~
M. Muhammad Adeel Bu:r o 3 .o
" AddI z}dvocale General . ..., - For respondents
t, e
;... . . o
!'. Daite of Institution... ... ...........03.12.2020
LT e 1 - Date of Hearing............. R ' ..0310 2022
o . - Dateot DE‘.CIS!ON..........; ...... '.:...-..05 10.2022
IER L JUDGEM’EﬁT"; ”

il

P&RFEHA PAUL Mli MBER (E): The serv:ce appeal in h'md has becn '

m:,ututed L nde: Secuon 4 of llu: Khyber qu\htunl\hwa Ser wce Trnbuml Act, 19?4

wllh the prdyel tlmt on ¢ wcceprance of thc mstdnt service appeal iustly {0 dm.Cl lht.

res’ponilenls ta releqse the s1lanes of lhc appellanl a!ongw:th arredrs of pay w.el’

N
i idl‘luﬂly, "018 till onwmda sec.ond!y, to de:.lare {he act of th:, respumk.nh
- o .

i
rroppane ot saiaues of lhe appellant as nuII and’ vo:d wlthoul law[ul




% J;'um_d Addjmmml Advocare (Jenerdl ancl pelused the c%e hl

'acuon be takén agamst

ot

-duLII(}lll)’, and meitectwc upon the accrued rlghts of the appe]lant thlrdiy, 8 ralce.'_ '

. ‘acnon agams Ihe concerned OHICEL for. s[oppmo the saiary of t]le appellanl in mL_ -
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'-lhis Hon .1ble, Tr 1bunai deems appropuate in the cncumstanées of the case and to -
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a.p'pe_illane wag appomted as Nalh Qa51d wde order dated 29 03 2013 1ssued by lhe--
'et'ticc_ef_[ixecutl\fe l:ngmeer Publlc Health Engmeermg, FATA Dmsxon Kohar
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mJ\:_ ﬂppomr

1u: 1he: mlm

" FAT A DIVIS

et}m« bdlﬁl

I-V—"e'i'nployees we1e nndc wnhout obsewma coda[ foamalltles Rt,port ot Lhar—

.ty

Sub DlVlSlOl?al Oftncei Loncerned wluch was then to be reported to the Execuuw.,.-
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L l[ICUlJldl 'md hku as they were: mad{. wnhout ochwmg coda! fOH'l"lalllle He

i
H
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i_m'.lii.;'il[.t.ijd -_"s'roppage of 5ala1 'y of the app(.llant fl om 1® .I-anuary '2018_-b_ecause of

. N

red 10 a seuled lnw accmdmg to. W lmh pendency of (It,parmu,nml i
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‘sérviqe. Sa ary ths prowded wuh the appeal mdrcate that Lhe appellam was an
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(irection tojthe department to proceed against the appellant, if they think that the
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