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j‘1’3EFORE THE HONORABLE KHYBER PAKHATUNKHWA SFRVICE
TRIBUNAL CAMP COURT ABBOTTABAD.

phsc Application No.§ 89 /2'024‘
' ' IN
Execu_tion Petition No. 11/2023

lGQvt. of KP through Secretary E&SE Department & others

, ‘ ......;...Petltloners
, VFRSUS o 5 .
Amanat Khan SCT GHSS No. 03 Dlstrlct Abbottabad & others
c+eeeeeeeo..Respondents
INDEX |
SrNo S Dgscription I’age Nos. Annexurcs
1. Ol;jection, Petition alongw'ith Affidavit | 01 to 05 |
2 : Coiay of Copy of juélgment déted 29-08-2013 06 to 08 S
3 Copy of judgment dated 07-12-2018 | 09to13 “B”
4. | Copy of Act 2012 : T ldwis “Cr
3. | Copy of order 21-10-2020 17to 18 D7
6. | Copy of Civil Petition No. 511-P/2023. | 191023 “E”
1. | Copy of order dated 02-06-2021 A 241027 | P
‘ A8- - | Copy of judgment dated 14-06-2023 281t0 32 “G”

Dated: ___ -04-2024
(Muhammad Tanveer)
District Education Officer (M)
' Abbottabad.
(Respondent No. 04)



BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
- TRIBUNAL (,AMP C() URT ABBOTTABAD.

~
et ce Ty 7 Z’-‘(\CApplication No, 98D /12024

‘ Diavy NO.M IN

- Execution Petition No. 11/2023
Dateal :Z"’S’Méf ’

Govt. of KP through Secretary E&SE Department & others

C evesresese Petitioner$
VERSUS ‘

Amanat Khan SCT GHSS No.. 03 Dlstrlct Abbottabad & others
...... ......Respondents

OBJECTION PETITION UNDER SECTION-47 CPC 1908
AGAINST THE TILTED CASE IN TERMS OF:- :
~A. That the judgment of August Supreme Court of Pakistan and
this Honourable Tribunal have lost their efficzicy for the
purpose of implementation by clear intendment through
section 2 (1) of Khyber Pakhtunkhwa Cessation. of Payment of
Arrears on Advance Increments on Higher Educational
Qualification Act No. IX of 2012 & vires of the Act have not
been challenged before any forum. : |
B. That the instant Execution Petition is hopelessly time barred
~under the Limitation Act No. IX of 1908. .
C. That the judgment of Peshawar High Court Peshawar passed
in WP No 3081-P/2021 dated 14-06-2023 is judgment in
personam and said Judgment is also challenged before the
August Supreme Court of Pakistan in CPLA No. 511-P/2023
titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is
subjudice.
PRAYER:

On acceptance of instant objection petition in titled execution
petitions may please be dismissed in terms of the above referred
provision of law / grounds in favor of the applicants please.

'Respectfully Sheweth:-

The applicants/ E&SE Khyber Pakhtun}(hwa Peshawar submit as under: -
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ON FACTS:

1. That the titled Execution Petition is pending before this Honorable Tribunal
for implementation of the judgment dated 12-05-2009 regarding the
- Advance Increments on behalf of the Respondent Department which is fixed
for hearing on dated 24-04-2024 for implementation report and the learned
DDA raised question of limitation upon instant Execution Petition with the
request that they are going to file objection petition in this respect. Hence,
the Respondent Department further submit on the following grounds inter
alia:
GROUNDS | |
A. That the instant Execution Petition is hopelessly time barred under the
Limitation Act No. IX of 1908. Hence, liable to be dismissed without any
further proceedings. : |
B. That the identical nature Implementation Petition No. 49/2012 was
dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner
sought leave to appeal against the order dated 30-01-2013 before the Aﬁgust
~ Supreme Court of Pakistan and same was also dismissed on 29-08-2013
passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO
- & Others. The operative part of the judgment is reproduced as under:- |
“A bare reading of the above Sections from Khyber
Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that
whatever benefit the petitioner was claiming through the
judgment dated 12-05-2009, has been nullified by the
legislature through clear intendment in equivocal terms,
while vires of the said Act have not been challenged before
any forum. This being the position leave to appeal is refused
and this petition is dismissed.” _ -
(Copy of judgment dated: 29-08-2013 annexed as Annexure “A”)
C. That the Identical nature case was dismissed by the August Supreme Court
of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the
operative part of the judgrrient is reproduced as under:-

“In the instant case petitioners are seeking arrears on the basis of

Notification dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their claim cannot be entertained and is not justiciable.
Reliance is placed on unreported judgment of this Court dated 29-
08-2013 (mentioned in Ground B) passed in Civil Petition No;
360/2013. The Petitioners have not challenged the vires of the Act,
therefore, these petitions stand abated under Act of 2012, as a
result leave to appeal is declined and these petitions are
dismissed.” | |

(Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of August Supreme Court of Pakistan and this

Honourable Tribunal have lost their efficacy for the purpose of
implementation by clear intendment through section 2 (1) of Khyber

Pakhtunkhwa Cessation ‘of Payment of Arrears on Advance Increments on

| Higher Educational Qualification Act No. IX of 2012 & vires of the'Act

have not been challenged before any forum. (Copy of Act 2012 is annexed

as Annexure “C”)

. That the similar Execution Petitions regarding the same sﬁbject matters

execution proceedings were adjourned sine die till the decision of August
Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable
Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”)

; That the judgment of Peshawar High Court Peshawar passed in WP :No.
| 3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did

not challenge the vires of the Act at any forum and judgment dated |
14-06-2023 is also challenged before the August Supreme Court of Pakistan
in CPLA No. 511 P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah
& Others is subjudice. (Copy of Civil Petition No. 511-P/2023 is annexed as

Annexure “E”)

That the instant execution petition is against the notification dated 27 10-

2001 whereby, the basis of the claim of petitioners stood erased. In the year

2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

Increments on Higher ‘Educational Qualification Act No. IX of 2012 was

promulgated which was made retrospective from 2001. Hence, the instant

application is liable to be dismissed on this score alone.
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f“~ H. That the judgment of Honorable Peshawar High Court regarding the Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX of 2012 has been set aside on
02-06-2021 and the matters are remanded to the High Court for re-deciding
the writ petition afresh by the August Supreme Court of Pakistan and
Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06
other Writ Petitions having similar question of law and facts disposed on 14-
06-2023 with the direction to respondent department to consider the case of
petitioners only and others cannot claim such benefits having not agitated
the matter at the relevant time. Hence, present petitioners cannot claim such
* benefits as they were not petitioners in that very writ petitions.

(Copy of order dated 02-06-2021 is annexed as Annexure “E”)

I. That copy of judgment dated 12-05-2009 is already annexed with instant
Execution Petition as Annexure “A” at page No. 04 to 07 while copy of
judgment dated 14-06-2023 passed by Honorable Peshawar High Court
Peshawar is hereby annexed with instant objection Petition as

Annexure “G”.

It is therefore, humbly requested that on the acceptance of this petition
under section 47-CPC, 1908 the titled Execution Petitions may kindly be

dismissed in favor of the respondents.

Secretary
Elementary & Secondary Education Department
Khyber Pakhtunkhwa Pesl}/\awar
(Respondent No. 01/_‘_,% 03)

(Muhammad Tanveer)
District Education Officer (M)
Abbottabad
(Respondent No. 04)



“BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No.- 2024
 IN
Execution Petition No. 11/2023

" Govt. of KP through Secretary E&SE Department & others

+++seee-o.Petitioners
VERSUS

Amanat Khan SCT GHS'S No. 03 District Abbottabad & others
: L eiteeeesan Respondents

AFFIDAVIT

I, Mr. Muhammad Tanveer, District Education Officer (Male)
Abbottabad do hereby affirm and declared on oath that contents of forgomg
petltlon under section 47 CPC 1908 are correct and true according to the best of

: my knowledge and belief and nothlng has been suppressed from this Honorable

Tribunal.

DEPONENT
(P S Srmmes
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"BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. 2024
IN
| . Execution Petition No. 11/2023
Govt, of KP through Secretary E&SE Department & others ........e.... Petitioners.

VERSUS .

‘Amanat Khan SCT GHSS No.:03 District Abbottabad & 0thefs
Ceg ) «eeesesee.Respondents

AUTHORITY LETTER

Mr Sohail Ahmed ;gb? Li:gjga_tipg ‘Ofﬁcer, District Educatidﬁ Ofﬁcer (Male) .
Abboﬁaﬁad is hereby authorized t-oj 'submit Objection Petition on behalf of
_Secretary'Elementary and Secondary Educétion Khybef Pakhtunkhwa Peshawar in
Execution Petition No. 1 1/20‘23 tiﬂed Amanat Khan SCT GHSS No. 03 District
Abbottabad & others Vs Govt, of KP through Secretary E&SE Department &

others.

. 3 am)
ADDITIONAL SECRETARY
On behalf of
Mr. Masood Ahmad
SECRETARY E&SE DEPDTT;
(Respondent No. 01)
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h reme Cott of pakistan
(Appeliate Jurisdiction}

Present:
o Mr. lustice Anwar Zaheer Jamail
- ) M, Justice Khil]l Arif Hussain
Mr. Justice ljaz Ahmed Chaudhry

Civil Petition No.360 of 2013.

{on appeal from judgment of XPX Serylce Trlbunal, Peshawar
dated 30.1.2013, passed ln implementation petltlon No. 49{2012)

Muhammad Haroon - ) ) : ;
) ..Petittoner - !

Versus

Executive District Officer, Elementary & Secondary Education Dept. Harlpur, efc

Respondents

Petitioner: in'person. :

Mr. queed Akhtar Khan, AddLA.G. KPK.
~ Mr. Saeed-ur-Rehman, ADO (Edu.), Hatlpur,

Y

For officlal respongents:

Date of hearing: 29.8,2013
Juosmgw ' ; '
i Anwar Zaheer Jamall, 1.- By this petition under Articie 212(3) of the

@sukutlon pf Islamic Republic of Pakistan, 1973, leave to “appeal s sought by

3

:‘tldnet Méhammad Haroan against the order dated 30.1. 2013, passed by the

e%r Fakht‘unkhwa Service Tribunal, Peshawar {in short the Tflbuna|"), wheraby

te o mamt e —————

L{ds lmplemeptatlon applicatlon No. 49/2012 in service Appeal No. 506{1009 was

ﬁl;rulssed in View of secuons -1 & 2 of Khyber Pakhtunkhwa Cessation of Paymem of

.

grrga{s on AdVance lncrements on Higher Educational Qualificatlon Act, 2012

!‘ Wﬂer Pakhtunkhwa Act No.IX of 2012).

: ;2‘ ‘ .' We have heard the arguments of pelltIOner He has placed rellance
%bn the earller Judgmant of the Tribunal dated 12.5.2008, whereby he was held
{.em §ped forl the benefit of advance lncrements on the basis of higher' quallﬁcation

. ;k § ils px_—iﬂrqose, he has also placed rellance upon -the ]udgment of thls Court, -
1 g -;:_u-:teq"as" pta Cor: oratlonv Adz-u —Reh an Chiaudhe {20115CMR 2191
’ N As agalnst lt iearned Addltional Advocate General KPK, Mr, Naveed

khan strongly contends that bernefit of earller ]udgment dated 12 S 20089,

| SRS,

J N SO,
PR :

printonden
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16 thi¢ Supreme Court of Pakistan G_,,_,
(Appellate Jurisdiction)

Present: ,

Mr. Justice Anwar Zaheer Jamalj
Mr. Justice Khilji Arif Hussain
Mr. Justice [jaz Ahmed Chaudhry

Civil Petition No. 360 of 2013.
.(on appeal from judgment of KPK Service Tribunal, Peshawar
dated 30.01.2013, passed in implementation petition No. 49/2012)

Muhammad Haroon

...Petitioner
Versus
Executive District Officer, Elementary & Secbndury Education Dept. Haripur, etc
S Respondents
Petitioner : : In Person : K
For official respondents: Mr. Naveed Akhtar Khan, Addl A.G KPK
Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur
Date of Hearing 29.8.2013
JUDGMENT

Anwar Zaheer Jamali, J.- By this pelitioln under Article 212 (3) of the

Constitution of Islamic Republic of Pakistan. 1973, leave to appeal s sou.ght by
petitioner Muhammad Haroon against the order dated 30.01.201. passcd by the
Khyber Pakhtunkhwa Service Tribunal,‘ Peshawar (in short “the Tribunal”) whereby
his implementation application No. 49/2012. In service Appeal No 5()6/2009; was
dismissed in view of sections 1&2 of Khyber Pakhtunkhwa Cessation of payment of
Arrea.rs on Advance Increments on IHigher Education Qualification Act, 2012
(Khyber' Pakhtunkhwa Act No. IX of 2012.) .

2. We have heard the arguments of petitioner. He has placed reliance
on the earlier judgment of the Tribunal dated 12-05-2009, thrcby he was held
entitled for the benefit of e&ivance increment on the bases 61’ higher. qualification.
For this purpose, he has also blaced reliance upon the judgment of this Court,

reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

3. As’  against it, learned Additional Advocate General KPK. Mr. Naveed
Akhtar Khan, strongly contends that benefit of earlier judgment  dated  12.5.2009,
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~ through Implementatlon appllcatlon N0.49/2012 filed before the Trlbunal tannot

be aliowed to the petitioner in viaw of the clear language of section-1 of. Khyber
Pakhtunkhwa Act No. iX of 2012, which has made Its saction-2 appllcablelwlth
regiosﬁeetive “effect from' 01.12.2001 and, thus, made the sald judgment
uhlmplementabie‘ | |

4. We have consldered the above noted submissions made beﬁ;:re@us by
the petitioner and the Iearned Addl. A.G KPK and seen that Indeed as per judgment

B
of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of

~ advance increments o_n the basis of his higher qualification, but such Judgment has

fost ts efﬂcacy for the purpose of implementation by clear Intendment through

sectlons 1 and 2 of Khyber Pakhtunkhwa Act Na.IX of 2012, whlch read as, under'
1. shﬁn title, application and.commencement. - {1) This Act may be calltd 1.
the Khybder Pakhtunkhwa Cessation of Paymen! of Arrears on Advance
ln:remenu on Kigher Educational Qualification Act, 2012 ' ‘
(2 - 1t shall apply to all the emplovees of the Pravincial Government, wheo
were entitled to reccived sdvance Increments on higher eduullunal qualification,
A3) It shall come Into force at once-and shall be deemad to have taken effact |
on and from 1" dayof Decerber, 2001. P

2. ‘Cessa&{on of pzvmem "of atrears ‘on advance iqnaments on higher

¢aaucau nal quallfication,—~ {1) Notwlthstandlng anythlng contalned n any |
gdwsiom ]udgment and order.of any 'rrlbunal ‘or Court tndoding High Cawt or

‘Suprem\; Lourt of Pakistun, for the purpose ar any-clalm for ndvment of acrears on

‘,accounl! ol advance lncrement: on hlghe: edur.atlonal quanﬂuallon sanctioned in |

{:outsuaﬁ{ce of anv order, leuer office memoranda. notlﬁcatlon, lnslructlons and

Lother lnstruments Issued berore 1.12.2003, su:h orders, letters, ofﬂce

lrmz‘t-nmximia. notificatlons, tnstructiéns-and other Instruments shall be deeméd to
‘ be'non»eadstem, ceased or revoked. and no further: dalm whalsoever on the baslﬁ
top ,oT thesé Instruments shall be entertalngd and alt-cases In respect-of such claims
=1;:\3;1(5!:13 {n-any Couet ar Telbunal Indudlng High Court and Supreme Court of
i M *P’_ainstap shall stand abated ‘

, lmr L N Any order made, Instruction Issued, decls\on. ]udgment or order of any
' jdourt ar Tribunal. lncludlng a High COurt of the Supreme Court, lmpiemenied
‘immed[ptalv before-the commencement of this Act, shall be deemed to have 'baen
;v.aww %nade. Issuad wnd Imptememed by the date ol commencement of this Act,
: 3; a‘nﬁ fny amount a!ready pald there-under on au:ount of advance lncrernenls l!)(

z-"v arrears thereol' shall be deemed to have been witdly pald and shall not be

ety

recoverabie from the 7zlplen1 GoVufnmen\ .employees.”

L
S SRR
-F
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through  implementation application No. 49/2012 filed before the Tribunal  cannot
be allowed to the petitioner in view of the clear language ol scction-1 of ‘Khyber
Pakhtunkhwa Act No. IX of 2012, which has made its section2 applicable with
retrospective  effect from  01.12.2001  and. thus,
unimplementable.

4.,

made the said  judgment

We have considered the above noted submissions made before us by
the petitioner and the learned Addl. A.G KPK and seen that indeed as per judé,ment
of. the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of
advance increments on the basis of his higher qualification, but such judgment has

lost its efficacy for the purposc of implementation by clear intendment through

sections | and 2 of Khyber Pakhtunkhwa Act No. IX of 2012 which read as under:-

“1. Short title, application and commencement.---(1) This Act may be ealled

the Khyber Pakhtunkhwa Cessation of Payment  of  Arrears on  Advance

Increments on Higher Educational Qualification Act, 2012.
(2) It shall apply to all the employces of the Provincial Government, who
were entitled to received advance increments on higher educational qualification.

' (3) It shall come into force at once and shall be deemed to have taken effect on and
from st day of December, 2001.
2. Cessation of payment of arrcars on advance increments on + higher
educational  qualification.---(1) Notwithstanding ~ anything  contained in  any
decision, judgment and order of any Tribunal or Court including tigh Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, officec memoranda, notification, instructions and
other instruments issued beforc 1.12.2001, such orders, lcitcrs. office memoranda,
notifications, instructions and other - instruments shall  be deemed to
be non-existent, ceased or revoked and no further claim whatsoever on the basis
of these instrumenté shall be entertained and all cases in respect of such claims
pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated. l
(2)  Any order made, instruction issucd, decision, judgment or order of any
Court or Tribunal including a High Court or the Supreme Court. implemented
immediately before the commencement of this Act, shall be deemed to have been
validly made, issued and implemented by the date of commencement of this Act,
and any amount already paid thercunder on account of advance increments  or
arrears thereof shall be deemed to have been validly paid and shall not be
recoverable from the recipient Government employees.”

et
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3. A bare reading of the above sectlons from Khyber Pakhtu,nktlmwa Act
No.IX of 2012 makes i crystal clear that whatever benefit the petitioner was

claiming. through the judgment dated _12.5.2009.' has been nullified by the

———————————

leglsldture th‘r‘ou'gh clear Intendment in unequivocal terms, while vires of the sald

b
Act have not been challenged before any forum, Lo

6. | This being the pdsition, léave to.aopeal Is refused and this petition Is

Sd/- Anwar Zaheer Jamah J
Sd/- Khilji Arif Hussain,J
Sd/- Tjaz Ahmed Chaughry,J
be Tru ODY
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5. - A bare reading of the above sections from Khyber Pakhtunkhwa Act

No. IX of 2012 makes i clear that  whatever benefit -the petitioner  was -

. claiming through the judgment dated 12.5.2009, - has  been nullified by the

legislature through clear intendment in -equivocal lerms, while ‘vires of the: said

Act have been challenged before any forum,

6. ‘This being the position, leave to appeal r@:fﬁscd and this petition is.”

dismissed.

Sd/- Anwar Zaheer Jamali, J
Sd/- Khilji Arif Hussain, J
Sd/- ljaz’Ahmed Chaudhry, J

Certified 10 be True Copy
Islamabad '

29" August 2013.
Not approved for reporting

Superintendent.

o : Supteme Court of Pakistan
(§>/ : - C ISLAMABAD ] .
. istnct ' L
Ass!ﬁ‘“"‘&mcr N : :
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Present:
Me. Jurtion Qgri Frez I3 o ]
M, Justice Syed memilbhah : '

il Petition Sg.172:P & 173} of 201
{2 oppad from e gt F LFK ServreTridzal Feskrvy
dsted oh exzo1). Femaed i Ayt Ne 523 F Lrecisos0)

Mot Abmad {(InCP. 152-Pi2013)

Vaupeen Abhtar (I CF rr3-F/2013) ' Pdﬁoa‘:ﬁ
' Versus | 5
“Thoe Seetvbary Edvcation, Goverament of KPK, ric {in bolh cases)
: —Respoadenis
Pelstiners: ' 10 peren Uin both cases]
Furthe tespondents: Mz Mujabid All Khan, AddlL A.G-. KPR
Uateof kearing: 07122018 _
»
JUDGMENT i

Sxed Mansnar All Shah, J: - The facts of the cace ase that .
petitioners in both (he prtitions were appainied as Primary School Toachers
“PST. Manzzer Alwnad, petitionss ju Cii) Fetifion Nouz2-F/2013
(“Petitioner No.4™), however, retited from xrﬁoé an 01.02.20365, while
Yermeen. Akhar, petitioner in Civil Petition No.u73-Pfaong (“Petiioner |
Na.2™} is still In service.

These poitions perain (o thele caim regasding adranoe

wiigeremenis on the basis of soquiring higher rducational qualification while in

"
‘,Mﬂ of Pk Istan
crrer. 5 e, Petitfoner No.1 was given five adiance increments under Mﬂﬁm!uﬂ-

dated 24. 08.1983 while pcl}tioner No.z was given three advance fnctements |

undzr the same Notification phus a move-over to BitS-ag. E\cm:onm claimthat .

Ch
v,

1').6

as ptr. subsequent Notification dmed 11.08.1991 Lssued by the Finance -

Department, Governmen! of M’K‘ petitionrer Mo ought 10 have bem given 12

 cdvgnce increments for abtaining higher. cdueational qualifimtion of FA. 8.:\

sud M.A, while petitioner No.2 be ghven six sdvaner fncremenls, 3 per the

e Notifieation for abtaining the qualification of FAand BA It issulmiucd

Education Ziticet.

D‘St\ ale )Ahboaabad
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IN SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

Present: :
Mr. Justice Qazi Faez Isa
Mr. Justice Syed Mansoor Ali Shah

" Civil Petition No. 172-P & 173-P of 2013
(An appeal from the judgment of KPK Service Tribunal, Peshawar
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahmed (in CP. 172-P/2013)
Yasmeen Akhtar (in CP. 173-P/2013)

........... Petitioners
- Versus
The Secretary Education Government of KPK ete (in both cases)
ERTPTRION Respondents
Petitioner In Person (in both cases) .
For the respondent: Mr.Mujahid Ali Khan, Add AG KPK |
Date of hearing: 07-12-2018 : :
JUDGEMENT :

Sved Mansoor Ali Shah, J. :- The facts of the casé.are that
petitioners in both the petition were appointed as Primary School Teachers
(“PST™). Manzoor Ahmed, petitioner in Civil Petition No.172-P/2013
(“Petitioner No. 1) however, retired from service on  01-02-2016, while
Yasmeen  Akhtar, petitioner in Civil Petition ~No. 173-P/2013  (“Petitioner
No.2”) is still in service. .

These petitioners pertain  to their claim regarding - advance
increments on the basis of acquiring higher educational qualification while in
service. Petitioner No.! was given five advance increments under Notification
dated 24-08-1983 while petitioner No.2 was given three advance increments
under the same Notification plus a move-over to BPS-09. Petitioner -claim that
as per subsequent Notification dated 11-08-1991 issued by the . Finance
Department, Government of KPK, petitioner No.l ' ought - to have been given 12
advance increments for obtaining higher educational qualification of F.A, B.A
and M.A. while petitioner No.2 be given six advance increments, as per the
same Notification for obtaining the qualification of F.A and B.A. ‘It is submitted

\ e ‘“\\
O\M",‘ \
3“0(\ o .\(‘

Fove tmno\.“‘
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that the petitioner were appatited as FSTS when thin quidifeatlon Iiu Hise wahl

post wos matriculntinn

K Anpuing the case {or bintself aml fure bvl,\ltmm' Nuy, Mt
Manroar Ahmad submitted tlind illiey wern lnitially  gruted advone
fnurrmmts olle Netfiention dntedd 24.08,1983, hinvever, situeruently thrxgh
the Notification dated 1t.ot.tong, Qe oumber of e Al T
iervasst, lnasmuich g, 1t waa also granted for ablainbug-higher edscatinunl
qualifieatfon of MA: My atubmils that the andil nattficntbon by apglicnhie to PETY
and placed relianew on - an pnrepotiad Judment of thin Coin Malel!
a9.07.0007, passed In Civit Petition Nogagiao07, o well uy, et mhwqumt
noljfention Isaued L the light of the sald Judgment. e, NatiBauinn huted
147,05.2000, issued by the Klementary and Seeoidary buentinu Df«phli:tic:tl

Government of REK The shove cltcd judgmen extendls (he LihoM of

/ ? ;; \‘nlnf’ catlon dated 11,08, ml)llnlvuchern. "
’ W f((g!xrmr. Lenened Additlonal Advorate Genern), KPR representing Lhe.

s Court of Paklsran
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'#uwrnmem. subimits that the case of the petitioners Iy pavernied llj;
Natification dated 2.4.08.1987, lssued by the Finance Departmens, Gu-\‘cmmcnl
of KPK aud u8 per clause 9 of the salid natifientlon, petitioner No.y la cnll.lk':d to
five ndvance lacrements for olaining B\ and B.A., wheeeas, petitionee No.2
is entitled to three ndvance increments us she has already hedn um_mcd- the
benefit of move-over to higher pay scale ey pur Notifiemion dnied 07.08.1991,

tgsued by the Finanee. Department, Government of KPK. Learned lni;} officer

{ins placed roltancs on an unreported judgment of this Cournt: dated 08, q.mm.

pnsse'd In C,iv!l Patition No.142as/2011, which discussea the mode of cnlculnmn:
of adunnce increment granted for Righer ecduestional q\mlil]cal!uu. n thig cu.‘.e.

[ was-beld thiat aduarice frerenent can only be L,mutcd for the highw

, 1,) educational qunlification oblained, s atdypaice mcmrwnls for the degrees

% lcadlm, up to thc fino} degrec'stand murgcd into advance ineremont prescribed

for tha highest quultﬁculion In other words, aduance incremants for ohtuinhm

£A (two advance increments) and B.A (four advnce increments Including two 1,

Sﬁg CamsS




4
53/2/ é’gy F /0

that the petitioneré were. ‘appointed as PSTs when the qualification for the said,

post was matriculation.

3. Arguing the case for himself and for petitioher N0.2. Mr.

Manzoor  Ahmed  submitted that they were literally  granted , advance

increments vide Notification dated 01-08-1983, however, subsequently  through -
the Notification dated 11-08-1991. ‘the  number of advance increments were
increased. Increments as, it was also granted for obtaining higher educational

qualification of M.A. He submits that said Notification be applicable to- “PST”

~and  placed reliance on  unreported  judgment of  this  Court  dated

09-07-2007, passed in Civil Petition No. '525/2007, as well as, the subsequc:nt
notification issued in the light of the said judgment i.e Notification dated
13:05-2009,  issued by Elementary" and  Secondary  Education Deparﬁment,
Government of KPK. The - above cited judgment extents the benefit of
Notification dated 11-08-1991 to teachers.

Learned  Additional Advocated General, KPK representing the
Government, submits that the case of the petit@oners is governed by
Notification dated 21-08-1983, - issued by the finance department, government
of KPK and as per clause 9 of the said notification, petitioner No.l is entitled to
five advanée increments  for obtaining F.A and B.A, whereas, petitioner No.2

is entitled to three advance increments as she has al-ready been ‘grar.ued the

- benefit of move-over to higher pay scale as per Notification dated 07-08-1991,

issued by the Finance Department, Government of KPK, Learned léw officer
has placed reliance on an unreported judgment of this Court dated 08-09-2011.
passed in Civil Petition No.1425/2011, which discusses the mode of -calculation
of advance increment granted for higher educational qualification. In this case
it was held that advance increment can only be grénted for the highest
educational  qualification  obtained, as advance increments for the degrees
lending up to the final degree stand 'merged‘ into advance increments prescribed

for the highest qualification. In other words, advance increments for obtaining

F.A (two advance increments) and B.A (four advance increments including two

%"QA O
R Japuices t

-— WO d
Touc :\‘mm\.m A
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advines fnetemita poited for 16A) alid merred ot adocties Dnerertients

paaaterd for abtadidig MLA (,nlnulvumﬁv tEremwitn), thedie, wyhlng \“u!
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the Hphit of Act of 2002, The proamble al Act af 201y providen o undest L
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»¥ ' * Peovinetal Government 10 oy the claimed and unclaimal aiteary scvpund
Ation Officer @ CamSq




T e
<

Bl by P

advance increments granted for F/A) and merged into advance increments
granted for obtaining M.A (fix - advance  increments), therefore, providing two
advance increment for each higher educational qualification. ‘

5.  He further submits that at this stage the claim of the petitioners
cannot be entertained in the light of section (9 of the Khyber Pakhtunkhwa
cessation of Payment of Arrears on Advance Increments on  Higher -
Educational Qualification Act, 2012 (“Act of 2012”), by the virtue of .which the
instant petitioner cannot proceed and stand abated. He placed reliance, on an
unreported judgment of this Court dated 29.8.2013, passed in Civil Petition
No. 360/2013. _ '

6. : We have heard the parties at some length and have gone through
the record of the case. While the argument of the petitioners might have some
merit with regard to grant of one advance increment in the case of petitioner
No.l and four advance increments in case of petitioner No.2 in the light of
Notification dated 11.08.1991 read with the unreported judgment of this
Court dated 09.02.2007 passed in Civil Petition No0.8129/2011. However, before going into
the merits of the case, we need to first examine the justciability of the claims in
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Bill 2012 having been passed
by the Provincial Assembly of Khyber Pakhtunkhwa on 8" May, 2012 and
assented by. the Governor of the Khyber Pakhtunkhwa on 8" May, 2012 is

hereby published as an Act of the Provincial Legislature of the Khyber
Pakhtunkhwa. '

Whereas advance increments have been granted in certain Provincial
Government employees on the basis of acquiring or possessing higher

educational  qualification over and above the prescribed educational
qualification from time to time.

And whereas the Provincial Government vide Notification No. (PRC):
1/2001, dated 27.10.2001 had already discontinued the scheme of advance
increments on higher educational qualification. : '

And whereas due to financial constraints, it is not possible [for
Provincial Government to pay the claimed and unclaimed arrears accrued

wuict
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W I hereby enacted ns fullovmees® (emphusts wipylind) o

Whilo seetions2 rends ns wundor;

“2. Cesantlon af payment of arrcara tm advinco Insreniente v

' higher eltucattonal  qualifieatlong (1) Hutwiihstamling, anything
' ' contatned In any devislon, Judgencal sl arder ol any Teibunal ar roan
{ncluding Migh Court ur Suprewe Courl ol Taklstan, fut.the guipse.ul any :
dnim.lcwwnm\l_ul.numnwu.nctmmLo!.mlmncc.lmmnmu.on.bir.h'cr
tducn\\onalmumk.\\lnuancunnuun.mmuamul.am'.awcx..lcucz..ulru:
incmmnndn.nutiﬂcallun..]mtm:llums\mLolhulnmumcnu.luucd.bdmu;
- m-.aoo.uueh.oulcu..l:uuu!ﬂcc.muncmnda..nnilﬁuﬂum..lmuuulvm
uml.nlhc:.hulmm:nmlmllbadum,:s!.in.l:e.nmnuhltm..:nnmtur'.!mlcd

<
mul.uu.mm\:t.c!uim.uiuumc:.oubn.imh.ul.mmetwmmLuhall.lm |
eutertained. and all tazes In teapect olavdiglalms peadlug, nsny. courlut
. TrunaUneludlog 10eh Comnad Suprenme Court ul_Lakitan ahall. waml q
abated, "
{2) Any onder made, fnstruetlan haued, dechion, judyneat nr urdes of any LY
court ur Tribunal Including a High Coust or the Supaeane Cann, Imptcmentrd 1
immediately before the vommencement of this Ad, a}ull be termed (o have :
een validly made, issued and implemented Ly the date of commencement of
T ikls Act, and any amoun! alrcady pakl there-umler on aecount of sdvamne -
T Increments or arreais Whiereof shall be deemed tn fiave heea valldly fald and v
AR
g /{,.Ahall bal he tecoverable from the reclplent Government employres,’ ‘
gl Hegistrar i ] : - ¢
¢ Court of l’al«lxmff""’ hasts supplied) . ‘ v
peshawar, .:I
7 Plnin rending of the above provisions. show that the clalm of o
advance increments on obtalaing hgher cducational qualification was ¢
|
discontinued by the Provincinl Government on 27.10.2001. Sectlon-2 af the Act . ' v
of 2012 provides that claim for payment of aereuts of advance Increments shall o
¢ be deemed non-existont and no further claim whatsoever on the basis of these i
instruments shall be entertained and all cases in respect of such claims pending |

in any Court or T'ribunal including High Court and Supreme Court shall stand

cbated. Sub-scction 2 provides that any amount of advance increment or,
arsears thereof already pald before the commercement of the Act of 2012 shall
bo deemed to have been validly paid and shall not be recoverable fram the

; P .
I seelplent government employees.

i‘i‘ 8, The scope of Act of 2012 is that afler the promulgation of the Act ’
:3 1e.w.ef, 11,05.2012, no-government employee can claim arvears on account of

advance increments for  higher cducationn! qualification and advance ’/ !

+
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It is hereby enacted as follows; (emphasis supplied)

While section-2 reads as under:-

“).  Cessation of payment of arrears on advance increments _.on
higher educational qualification.---{1) Notwithstanding "anything
contained in any decision, judgment and order of ‘any Tribunal or Court
including High Court or Supreme Court .of Pakistan, for the purpose of any
claim for payment of arrears on account of advance increments on higher
educationa! qualification sanctioned in pursuance of any order, "letter, office
memoranda, notification, instructions and other instruments issued before 1.
12.2001, such orders, letters, office ~memoranda, notifications, instructions
and other instruments shall be deemed to be non-existent, ceased or revoked
and no further claim whatsoever on the basis of these instruments ‘shall be
entertained and all cases in respect of such claims pending in any Court .
or Tribunal including High Court and Supreme Court of Pakistan shall stand
abated. '

(2} Any order made, instruction issued, decision, judgment or order - of any
Court or Tribunal ‘including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have
_been validly made, issued and implemented by the date of commencement of
this Act, and any amount already paid thereunder on account of, advance
increments or arrears thereof shall be deemed to have been validly paid and

shall not be recoverable from the recipient  Government employees.”
. (emphasis supplied)
7. Plain reading of = the provisions show that the claim * of

advance ~ increments on  obtaining  higher  educational  qualification  was
discontinued by the Provincial Government on 27.10.2001 Section-2 of the Act
of 2012 provides that the claim for payment of arrears of Advance Increments shall
be deemed non-existent and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending .
in any court or tribunal including high court Supreme Court shall stand
abated. Sub-section 2 provides that any amount of advance increment or
arrears thereof already paid “before the commencement of the Act of 2012 shall
be deemed to have been validly paid and shall not be recoverable from the
recipient government employees.

8. The scope of Act 2012 is that after the promulgation of the Act
ie wef 11.052012, no government employee can claim arrears on account of
advance  increment  for  higher  educational qualification and  advanced



relaling to the same can be cmerlnincd b,
Y In the Instant case petitioners are secking arrears on the lasis of : j

_ Notifieation doted 11.08.3991 and In the Hght of scction-2 of the Act of 2012, | .
.thelr claiin cannot be enterinined ond is not justiclublé. Rellance is placed on "
unreported judgment of this Court dnted 29.08,2013 pnsscd‘ in CMI fetition | t
No.:iOd/zms. The petitioners have 'nol clmlléngcd the ulres of the Adt, ; :1’
~ therefore, these petitions stand abated under Act of 2012, a5 a result leave (o - n
) appeal is ‘dcclin.cd and these petitions are dismissed. /' L_/ ’
C
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“of on obligationt, In this case, claim-of the petitioners for aduanee tnerement

| (P N0.172-P/2013, et I | e

| x‘nercments and nrrears already patd shall not be recoverable from the reclplent

govemmem employee. *Arrears” Includes payment of a debt ar the :Iischnm-

under Notification dated i1.8.199| i5 an outstanding arrear. Referonce to the b
deeming commencement dale under section-1(3) of the Act Is sinply to
identify the cutoff date for the purposcs of .lnlmlallng arrcars as mentioned in

section-2, which, If outstanding on 11.5.2012, will not he pnynblc and no elaim i

8d/- Qnzl Facz Isu, J.
8d/- Syed Mansoor All Shah, e
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Increments and arrears. alreédy paid shall not be recoverable from the recipient
government employee “Arrears” includes payment of a debt or the discharge
of an‘ obligation. In this case, claim of the petitioners for advance increment

‘under Notification dated 11.8.1991 is an outstanding arrear. Reference. to the

deeming commencement date under section-1(3) of the -Act s simply  to
identify the cutoff date for the purpose of tabulating arrears as mentioned in
section-2, which, if outstanding on 11.5.2012, will not be payable and no claim
relating to the same can be entertained.

9. In the instant case petitioners are seeking arrears on the basis of
Notification dated 11.8.1991 and in the light of section-2 of the Act of 2012,

their claim cannot be entertained and is not justiciable. Reliance is placed . on

unreported  judgment of this Court dated 29.8.2013 passed in Civil Petition
No.360/2013. The petitioners have not challenged the vires of the Act,
therefore, these petitions stand abated under Act of 2012 as a result leave to
appeal is declined and these petitions are dismissed.

Sd/- Qazi Faez Isa, J. -
Sd/- Syed Mansoor Ali, Shah, J.

. Peshawar,

07" December 2018
Not approved for reportmg

Sadaqat ‘ ~ Certified to be true copy

Assistant Registrar
Supreme Court of Pakistan
Peshawar '
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“Published by Authority .
PESHAWAR, TUESDAY, 15TH MAY, 2012, _

PROVINCIAL ASSEMBLY SECRETARIAT
: KHYBER PAKHTUNKHWA

NOTIFICATION - -
Dated Peshawar, the 15th May, 2012. .

, - |
No. PA/Khyber Pakhtunkiwa/Bills/2012/20711.~The Khyber Pakhtunkhwa
Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 having been passed by the Provinclal Assembly of Khyber Pakhtunkhwa on 8% May,
2012 and assented to by the Governor of the Khyber Pakhtifikhwa on 11% May, 2012 is hereby

_published as an Act of the Provincial Legislature cf the Khyber Pakhtunkhwa. P

THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
ACT, 2012.

(KHYBER PAKHTUNKHWA ACT NO. IX OF 2012)
| ‘ (ﬁr.ét published after ba vizig received tlie assent of the éd veruor of the Kiiyber
Palditunkhwa iir the Gazette of the Kliyber Palditunldiva .
| (Extraordinary), dated the 15" May, 2012). o

AN
ACT

to cease the payment of ar.reai's a_’écmed ou account of advauce Juczfémez_:ts on
: liiglier educational qualification. ‘

WHEREAS advanceé 'incremeuts':f"have been granted to certain Provineial
Government employees on the basis of acquiring or possessing higher educational
qualification over and above the prescribe educational gualification from time to
tinte;

893
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AND WHEREAS the Provineial Government vide Notification No. (PRC)1- °
1/2001, dated 27.10.2001, had already discontinued the scheme of advance
increments on higher educational qualification;

AND WHERFEAS due to financial constraints, it is not possible for Provineial

Government to pay the claimed and unclaimed arrears accrued from the said
increments; » -

It is hereby enacted as follows:-

1. Short title, application and conimencement.— (1) This Act may be called the
Khyber Palditunkhwa Cessation of Payment of Arrears on Advance Increments on

‘Higher Educational Qualification Act, 2012. ~—

, (2) It shall apply to all the employees-of the Pfov-incial Government, who
were entitled to received advance increments on higher educational qualification.

(3) - It shall come into force at once and shall be deemed to hive taken
effect on and from 1% day of December, 2001.
|

2. Cessation of payment of arrears on advamee imerements on higher
educational qualification.—(1) Notwithstanding anything contained in any
decision, judgment aund order of any Tribunal or Court including High Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, office memoranda, notification, instructions and
other instruments issued before 1.12,.2001, such orders, letters, office memoranda,
uotifications, instructions and other instruments shall be deemed to be non-
existent, ceased or revoked and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending

in any Court or Tribunal including High Cowrt and Supreme Court of Pakistan
shall stand abated. : '

(2)  Auy order made, instnwti_on issued, decision, judgment or 'order of
any Court or Tribunal including a High Court.or the Supreme Court, iniplemented
immediately before the commiencement.of this Act, shall be deemed to have been
validly made, issned and implemented by the date of commencenent of this Act,
and any amount already paid thiere-under on-accoimt of advance increments or
arrears thereof shall be deemed to have been validly paid and shall not be

recoverable from the recipient Governmeit employees.

}
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7% | Removal of difficulties.— lf any difficult arises, in giving effect to the
: provisions of this Act, the Provincial Goverument may make such orders as it may
ﬁeem just and eqmtable |

-4, Repeal- The Khybel Paldltuuldlwa Cessation of Payment of Alle‘lls on

_ “Advance Inerements on Higher Educational Qualification Ordinance, 2012 (Khyber
. Pakhtunkhwa Or dinance NO. T of 2012), is heleby Y epealed -

BY ORDER OF MR. SPEAKER |

PROVINCIAL ASSEMBLY OF KHYBER -
| PAKHTUNKHWA

(AMANULLAH) . ]
Secretary ¢ '
Pr ovlnclal Assembly of Khyber P‘tldxtuuldxww .

l’rlmed and published by the Manager,
Staty. & Ptg. Deptt,, Khyber Pakbtuukliva, Peshawar
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21.10. 2020 . Petitioner in p’erso'n presentI
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| Litigation Assista‘nt for 'respo'ndents presént.
. L .' . From the record it is evident that- the present petitioner and others
" filed. service appeals U/S 4 of the Khyber Pakhtunkhwa Service
‘ Tribunal Act, 1974 for grant of advance increments with all back
. benefits on the basis of Para-OS(i) (c) of the Notifi cation No. FD (PRC)
- 1 /89 dated*'11.08, 1991 lssued by Finance Department and in

- -pursuance of judgment passed by the August Supreme Court' of

‘ N

_appeai

Paklstan and ‘vide judgment ‘dated  12.05.2002 -in
,; - . No.}Zi76/2007, all the apgeals were accepted. In the meanwhlile,
| ' ”Khy'ber Pakhtunkhwa Cessation of Payment'.pf Arrears on Advance .
Increments dn High.er Qualification Bill _2(')1'.2 having been passed by ..
~ the Provipcial Assemhiy Khyber Pakhtunkhiwa on 8" May, 2012 -and'
.' assented to-'by the Governor Khyber Pakhtunkhwa on 11t May,’ 2012 .
was published as an’ Act of the Provmcrai Legisiature of Khyber _':]'. B
. Pakhtunkhwa This Act was chailenged before the Service Tnbunai as -
well as in the August High, Court. Appeals pending in the Service
Tribunal were withdrawn by the appeliants vide order, dated K

P .

21 03 2018 of this Tnbunai Wnt Petitions were aiiowed vrde order

T

1

dated 08 .06.2017 and the ofﬂcrai respondents were directed to provide

‘the benef ts of advance increments according to the notifi catlon dated -

' 11 08. 1991 on attaining higher qualification dunng service. Tne '
¢ i' i
h respondent departrnents chaiienged the said -order in the August E

. Supreme Court of Paklstan aind Vide “order dated 18.12.2019 of the L
August Supreme Coutt of - Pakrstan, leave was granted and the
impugned Judgment passed by the Hon’ble Peshawar High Court was

suspended.
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T In yreizv of the aboveﬁlécussion» Ehé Iﬁstént eiecutlon proceedlngs Ly

‘ . are adgourned sine dle tlll the declsion by the August Supreme Court of o ’
( T Paklstan. Petitioner s at llb’erfty to seek Its restoration after the .
S .: . decision by the August Supreme Court of Pakistan, Flle ‘be consigned . ) ,-
L o the record room. ‘ SR
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C Govermmwnt of  Khyter  Palhtunkhwa through Sccﬁ'l.\ry Establishinent

Departrwny, Peshawar & others
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PETITIONERS
VERSUS
Neondullah & others RESPONDENTS
|
Appeal from Tonble Peshawar High Court, Peshutwar »
Cownsel for Petitioner Advaate Geumal, Khyber Palmunkhu-d .
' Peshawcar
Instituted by Mian Saadullah Jandoli, AOR
INDEX
SNo | Description of documents Dated . [Page | .
1. i Concise statement 08-08-2023 | A-B
4 2 | CPRLA —]08-08-2023 |15
¢ 3. |Short alongwith  detailed judgment  of | 14-06-2023 6-12
' Peshawar High Court Peshawar '
1. | Ground of Writ petition No. 5253-P/2014 . | 23-06-2014 | 13-20
5 Remand order of Supreme Court in CA No. | 02-06-2021 - [} 21-24
2139 of 2020 - .
6. | Parawise comments of Petitioner No.2 10-03-2015 '} 25-26
7. Parawise comments of Petitioner NoJ 17-04-2015 |} 27-28
8| KP cessation of payment of arrcars on advance | 27-03-2012 129-31
increments on higher educational qualification
Ordinance 2012 o :
5. | KP cessation of payment of arrears on advance | 15-05-2012 | 32
increments on higher educational quallfication e
10. | judgmentinCA No. 1225 of 2007 20-06-2013* | 3539 |
11. | Judgmentin COC No. 133 of 2002 11-10-2012 | 4042 °
12 | Copy of Notification of Finance Depit circular | 11-08-1991 | 4316
letter no. FD(PRC)1-1/09

\

District Education Offices
{Mate) Apbottabad

e
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13, | Copy of letter No. FD(SRI)2-1 23/02007 03-01-2009 |47
|14 Copy of educational documents 48-66
15. | Copy of Judgment in CP No, 525 of 2007 '19-07-2007 | 67-69
16. | Copy of Judgment in WP No. 368/2009 | 24-03-2009 | 70-73
17. | Pollcy regarding grant of advance increment on . 74-75.
higher qualification to the teaching staff (non | b |

| Gazetted) | ’

18, | Judgment in CP No. 172-P/2013 07-12-2018 | 76-80
_ 19. | Stay application 08-08-2023 | 81-82
20. | Affidavit of facts & service 08-08-2023 | 83-84
21, | Notice to the respondents - 08-08-2025 | 85-86

CERTIFIED that the paper book has been prepared in accordance witﬂ the mlés of tl
Court and all the documents necessary for due appreciation of ‘the court.have be
included init. Index is complete in all respect. ‘ » | .- /\‘

%ﬂxw o\ \()\zf

ial\ Saadullah Jandoli)
Advocate-on-Record -
Supreme Court of Pakistan
For Government/ Petitioner
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurlsdiction)

CPLANO. 5 H-¥  pon

Government of Khyber Pakhtunkhwa through Secretary Establishment
Department, Peshawar & others '

——PETITIONERS

VERSUS

.

!

Saeedullah & others RESPONDENTS

CONCISE STATEMENT

(1 | Subject matierand the | Claim  for advance Increments on higher
law qualification '
2| Controversy between the | The respondents challenged the vires of the Actof | -

‘parties Khyber Pakhtunkhwa Cessation of payment of)

arrears on advance increments on higher education
which was later on abandon and claims of advance
Increments in the letter dated 11/08/1991 and if
they fulfill the conditions mentioned therein for
the grant of advance increments they be consider

for the same. :

3 | Which side has filed this | Government / petitioners
petition N o
4 | Court /Forum Dale of Who filed it and with what result

a) Institution
b) Declslon

5| Hon'ble Peshawar High | a)23/06/2014 | Respondents filed writ petilion

Court, Peshawar b) 08/06/2017 | which has been accepted.
6 |Supreme Court of |a)16/08/2017 | Petitioners field CPLA which
Pakistan b) 02/06/2021 | was converted into Appeal and
. the same was allowed by

remanding the matter back to
High Court for decision afresh.

7. | Hon'ble Peshawar High | a)23/06/2014 Respondents filed writ petition

Court, Peshawar b) 14/06/2023 | which has been accepted.
6 |Polntsnotedinthe Treatment of points in the impugned
impugned Judgment - judgment

In_ all thesc petitions, the|In view of above, we, without commenting
respondents  have  mainly | upon the vires of “the Act” and in view. of the
questioned the vires of the Khyber statement of the Learned Advocate General,
Pakhtunkhwa  Cessation  of | Khyber Pakhtunkhwa, dispose of this and the
Payment of -Arrears on Advance | connected  writ  petitions and . direct the
Increments on Higher Educatfonal | pelitioners o consider the case of the

Qualification Act, 2012, | respondents in the light of circular letter dated

\\:n‘ dh\ e'

i
o (ale) acbotiabad @ CamSc
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(hereinafter 10 be referred as “the | 11/08/1991 and in case, they fulfil the|
Act” condition mentioned therein for the grant-of
Comments were called from the advance increments prior to the cut-of-date,
petitioners who fumnished the they be allowed such benefits. It Is, however,
‘ame, wherein, they opposed the clarificd that only the case of the present

issuance of desired writ asked for respondents shall be considered and that
by the respondent others cannot claim such benefits, having not
agitated the matter at the relevant time.

7] Question requiring consideration & decision by the Supreme Court

» Whether the Provincial Government had already discontinued the scheme of
Advance Increments on Higher Educational Qualification form time to time
vide Notification No, (PRC) 1-12001 dated 27/10/2001, which was later on
converted into proper law promulgated by the Provincial Assembly?

» Whether the legislature has no authority to nullify the judgment of superior |-
Court through proper and competent legislation? ‘

'

Whether the respondents have lost the claim after passing of Cessation of
Advance Increments on Higher Education Qualification Act, 20127

» Whether after abandoning the prayer to challenge the varies of law, the claims
of respondents did not remained in filed with any prayer and the relief

pranted by the High Court to the respondent is beyond the pleading?

b

8. LAW/RULING ON THE SUBJECT
FOR AGAINST
T T CONSIITUTION OF ISLAMIC REPUBLIC OF | NIL
PAKISTAN 1973 |

KHYBER PAKHTUNKHWA CIVIL SERVANT
CESSATION OF ADVANCE INCREMENT ACT,

2012 &

| PLD 2012 SC 1923

CERTIFICATE

Certified that, we, the undersigned prepared the above concise statement which is
correct. "

. /) L ¢ » 1
hin Saadullah Jandoli) (Additional Advacate General)
Advocate-on-Record . _ Khyber Pakhtunkhwa

upreme Court of:Pakistan b
For Government/Petitioners . g office!
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IN THE SUPREME COURT OF PAKISTAN ,
(Appellate Jurisdiction) "

CPLA NO._D/] —F oy

1. quemmém of Khyber Pakhtunkhwa through Secretary S&GAD, Civil
Secretariat, Peshawar (Now Govt of Khyber Pakbtunkhwa . through

Secretary Establislunent Departinent, , Peshawar) .
, : N

2. Secretary to'Go've_mment of Khyber Pakhtunkhwa, Finance Department; :
Civil Secretariat, Peshawar S
3. Secretary, Elementary & Secondary Education, Civil Secretariat, Peshawar

4. Executive District Officer, Elemenlary & Secnndar)‘r Gducation, Buner (Now
District Education Officer (Male), Bunner) S

-5, Executive District Officer, Elementary & Secondary Education, Swabi (N:'ow}
District Education Officer (Male), Swabi) : , o

3

PETITIONERS "

1 A | . VERSUS

Saeedullah S/ 0 Rizwan Ullah, District Swabi, PET, GHS Panjmand. |
Abdul Raziq S/0 Muhammad Jamil, District Swabi, AT, GHS, Panjmand.
Fazal Hadi S/o Rahim Ullah, CT, GMS, ‘Agarai (Jica) District DBuner,
Presently residing at Danish Abad, House No.10, Stree-D, Peshawar.
4.  All Gohar Khan S/o Mardan Shah, PET,GMS Kawaga, District Buner
Presently Rashakal, district Nowshera,
5, Mukhtar Ahmad S/o Sald wahab PET, GMS Agarai (Jica) District Buner
. presently at Eid Gah colony, Gul Bahar, Peshawar. - :
6. Ajpar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Buner
presently at Ghani Plaza, Top floor, Khyber Super Market, Peshawar Cantt.
7. Muhammad Faqir S/o Gulab Khan, PET, GHS Jangai, district Buner,
presently at Ghani Plaza, Top Floor Khyber Super Market, Peshawar
1 ‘ Saddar. :
\’ { 8. Hussan Malook S/o Taj Malook appolnted as PST on 18-05-199, GPS
 Agarai (Jica) District Buner.
9, Nazarul Islam S/o Abdul Maula appointed as AT.on 16-7-2007, GMS
' Chalindarai, Buner: | . L
' 10. Sald Faqlr S/o Habib shah appointed as CT on 30-6-2009 GHS Kawaga,

Ladl il

Buner. :
11, Israr Ullah S/o Ikram Shah appointed as CT on 54-1999, GHS Kawga,

Buner. . :
12. Safiq Ahmad S/o Muhammad Yaqoob, ATGHS,  Asharrai,  District

Buner.
| NPZATs
. T
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QAR CQURT OF PAIATAN H
{Appelinte Juriadiction) . ;

Mr, Juatice Maxtiar Alam Khan Minnkhe!

‘<
Mr, Juallee Qulzar Ahmed, CJ l!
Mr, Jusiice Bayyed Mazahar Al Akbus Naqvl 1

CIVIL PETITION NQ,2-F OF 2030

[Against the Judpmenta dated 8.6.3017, 20,6309, 29.10.3019 and
22.10.9019, passed by Ui Feahowar High Court, Prshawas, in w.pe,
No.2053 o 2014, 913.P of 2014, 1416 of 2014, 3081-P o 2012, 1162-P ol .

[)
1
2018, 2326-P of 3019 and 4713.P of 2018, reapéctively] . |=
CA.2139 of2019" Government of Kiyber Pakhtunkhwa \
through -~ Secrelary Bstablishment ll
Depariment, Pashawar and others Vs. :

Saeedullah and o!hcrq

CA.2140 0f 2019 Govemment of Khyber Pakhtunkhwa
through Secretary Finance, Peshawar and
others Ve, Muhammad Jqbal and others

{
CA.2141 of 2019 Govemment of Khyber Pakhtunkhwa \
through  Secretary  Elementary & ;

Secondary Education, Peshawar and ‘

others Vs, Mol Muhammad and others |

! CA.2143 of 2019 Govei;mwnt t;f Khyber Pakhtunkhwa ‘
: through Chisf Secretary, Peshawar and :
* others Vs. Anyat Ullah Khan and others 3

CA.2143 of 2019 Govemment of Khyber Pakhtunkhwa |
. through Chief Secrelary, Peshawar and
others Vs. Muhammad Rehman and :
others '

- . h
. CA.986 0f3020 Govemmert of Khyber Pakhtunkhwa |
: through  Secretary  Elementary & !‘
Secondary Education, Peshawar and |}

olhers Vs, Muhammad Anwar {

\
I

CP2Pof3030  Provinclal Folice  Officer,  Khiber
- Pakhtunkhwa, Peshawar and others Vs.
Muhammad Akbar Khan and others

TTESTED - ‘
For the Appellants  : Mr, Zahid Yousaf Qureshi, i
/% * and Petitioners . Additional Advocate General, |‘
filor Court A@e ‘ : |
were Grunt of PYARIN ‘ . , , l:

ég?n Of Fakistn

ADULLAH JANDOW
%%UL%%R«'»M
Govt QI K.PK. Pasrswal
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(in all canay)

For Respondento

"~ No.l,2,4t009, 12 1o
14, 16 t0 32 in
CA.2139 of 2019

Respondents in

Khybur Pakhtunkhwa

Fozale Khallg,

Lit, Olficer/DEQ Swabl _
Iflkkhiar Ghonl, DEO (M) Bunir
Shulir Ullah, 8.0..(L{l),

. Deporlment, KPK

1

t Mr, Muhammad lun I(lmn Kholil,
. ASC.

4+ Neno 4 .

CA.2140 of 2019 ' ’ E {

. : i i

For Respondents "t Mr. Amjad Ali, ASC a/w - it '

" No.2to 5in CA2141 Mr. An{s Muhammad Shahzad " '

of 2019 and 28, 32 AOR 3 :

and 33 in CA.2142 of 1

2019 'l !
For Rcspondgfif No.l : Mr. Muhnmmad Amir Malsk ASC ’ , i
in CA.2143 0f 2019 Syed Rifaqat Hussain Shah, AOR 4
Sole respondent in : Mr. Misbah Ullah Khan, ASC l'
CA.986 of 2020 A
Respondent inCP.2-  : N.R. ' :
P of 2020 I
: Vet
; Remaining . . 1+ Nemo i
Rcupondcnrs in all i
C.As, -
. t .1
Date of Hearing + 02.06.2021 ‘!
i
ORDER i
!

GULZAR AHMED, CJ.- The leamcd Additio‘nal i‘ ¥

Advocatc General, Khyber Pakhtunkhwa (AAG), contends that in “

the very writ petitions filed before thc Peshawar High Court R

Peshaway \the Righ Qouxt\,z'&\e. tespondents nave c\\a’x\gmge(\. he. -

vires of the Khjbek’?akhmn\{hwa Cessation of Payment of '{m:ears .

A TTES’I‘ED on. Advance'lncrcments on Higher Educational 'Qualiﬁcation Act

/07/1/ (Act No.(X] of 2012 (the Act of 2012), but no notice under Order




TESTED

. . ’ i
pakhtunkhwa, which jo the mundatory rcquircmcm of lawv in b
terms of judgment pasacd by & 14-Member Bench nf thin Court

rcportcd as ljggcrnllon of Pak{stan Shrot ﬁ_;;,[]_ﬁg_rm_l_ ,_J‘_/}_w_ﬂld.flf
Law, Justice_and l’nrhnmcntnry ML_IMQ_DMUMM 1 i
Aftab Ahmad Khon Sherpae and others (PLD 1992 SC 723). He
further relies upon the Judgmcnts of this Court in thc cascs of i

Superintendent  Central J'ul Advala, Rawalpindi v. Hammad E:

|

- Abbasi (PLD 2013 SC 223) and Federal Public Service Comm{ssxon "
I

i

and others v. Syed Muhammad Afaq and others (PLD 2002 SC!

167).

?, The learned counscl appearing for the rcspondents g
were confronted with the issue, as rojscd by the’ AAG who were

unablc to show thut the Hzgh Court may have passcd order .
complying with the mandatory requirement of Order XXV1l-A CPC. y
The {ssuance of notice to the Advocate General being itsell a ’

mandatory requirement of law, as laid down in the above cxted ‘

judgments of this Court, the High Court dec1dmg the writ pcuuons ll

w:thout issuing of such notice and also declanng Section 2 of the 1 |

| 1 \
Act of 2012, as ultra vires the Constxtutxon was, thercfore, not in *l

accorda.ncc with the law, rather contrary to law as laid down by |! '

this Court in the above cited cases. - | 0

i ]

3.

aside and the matiers ars remanded to the “High Court for ‘.
i

re- dcciding the writ pelitions afresh, after 1ssu1ng of notice under \

Ve

/J’%/ Order XXVILA CPC to the Advocaté General, Khybcr ‘
st Coibsezsiale Pakhtunkhwa, in ac ; ;o TR
B aroa wa, In accordasice with law., 1

H

In view of the abov.o the 1mpugned judgments are 'set |\

Ofce!
i @
stt{g 1) A oaad CamSc¢
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4. The appenls atand allowed, while the civil petition is

converted into Qppcul and allowed, in the above terms, it

g, - As the matters are quite old, it 19 c}:p_cctcd that the :
High Court will declde the saume expeditiously, preferably vithin a -

period of four mo.nt‘l']s'..'..' . Ié*d/-HCJ' o !
| - 8dl
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

W.P. N0.3081-P/2012 with CM No.1672-P/2022
Anayat Ullah Khan and others

Vs.

Government of Khyber Pakhtunkhwa through Chief
' Secretary, Peshawar and others

" Date of hearing 14.06.2023 ' L i
Petitioner(s) by: M/s. Noor- Muhammad Khattak and L.

Nawab Ali Noor, Advocates.

Respondent(s) by: Mr. Amir Javed, Advocate -General
Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl:
Advocate General a/w Mr. Fazl-e-Khaliq,
Litigation Officer, DEO (M&F), Swabi.

RdRRRk )
JUDGMENT

wRdkhkR

1JAZ ANWAR, J. Through this single judgment, we inténd
to dccide the instant writ petition and Writ Petitions, listéd |
below, since in all these cases, _similar questions of law and
facts are involved. The connected writ petitions are:-

i W.P. No.913-P/2014 titled, Muhammad
Igbal and others Vs. Government of
Khyber Pakhitunklwa through Secretary
fo Government, Finance Department,
Peshawar and others.

ii, W.P. No.l418-P12014 ftitled, Molvi
Muhanunad and others Vs. Government
of Khyber Pakhtunkhwa through A
Secretary Elementary & Secondary
Education Department, Peshawar and
others

/ ili.  W.P. No.2053-P/2014 titled, Saced Ullah

and others Vs. Government. of Khyber
Pakhtunkhwa through Secretary
S&GAD, Peshawar and others
iv.  W.P. No.1182-P/2018 titled, Muhammad
Rehman and others Vs. Government of .
Khyber Pakhtunkhwa through Chief 1
Secretary, Peshawar and others
V.  W.P. No.2326-P/2019 titled, Muhammad
Anwar Vs, .Government of Khyber

-

i '- Mi fHicer
istrict Education 0
° (Male) Abbottabad



Paklitunklowa  through Secretmy
Education, Peslzawar and others

vi. W.P. No.l680-P22021 fitled, Ghandal
Khan Vs, District Education Officer
(Male), Peshawar and others

2. In the instant writ petition, the petitioners have

prayed for the following relief:-

“It is, therefore, humbly prayed that on acceptance
of this writ petition, this Hon’ble Court may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law

and practice/policy as such no legal effect liable ti
manled set-aside",

3. - In all these petitions, the pétitioners have
mamly questioned the vires of the Khyber Pakhtunkhwa
Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act, 2012 (hereinafter to be

referred as “the Act”).

4. ' Comments were called from the respondents

who furnished the same, wherem, they opposed the issuance of
desired writ asked for by the petitioners.

5. Arguments heard and record perused.

6. | Perusal of the record transpires that the.

petitioners have questioned the vires of “the Act” on the

“ground that promulgation of “the Act” had defeated the
judgments of the supefior Courts. He further contended that -

vested rights of the petitioners have accrued in the matter and

placed reliance on the judgments reported as “FECTO Belarus

Tractor Litd Vs. Government of Pakistan through Finance

Economic Affairs and others (PLD 2005 SC 605),  2013

‘?})\ :ﬂumgm Zmr d‘.ru &r‘w Fom 3', L

Dsstnc 1 Education ofticet B

S

Male) Abbottabad pgshd\ma Hsgi ~ f‘.,mm
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SCMR 1749, 2013 SCMR 1752 (Contempt of Court

Proceedings case) and AIR 1975 SC 2199”,

7. On the other hand, the learned Advocate
General, Khyber Pakhtunkhwa has referred to a recent

Jjudgment of the Hon'ble Supreme C;)urt of Pakistan passed in

the case titled “The Divisic;nal Superintendent, Pakistan
Railwavys, Rawalpindi and others Vs. Syed Irshad Ali Abid

(2021 PLC (C.S.) 277)” and contended that the grant of

increments on higher educational qualification has since been

discontinued through Notification dated 13.09.2001, as such, it. -

is a past and closed transaction and that necessary time was

granted to the employees who have any claim, albeit, when

~ they failed to claim the same for long ten years, as such, “the

Act” in questiqn Was promulgated. He has also produced a
letter dated 29.04.2010 issued by the Additional Secretary
(Regulatién), Government of Khyber Pakhtunkhwa Finance
Department (Regulation Wing), whereby, clarification was

given. about the advance increments on higher educational

qualification and according to which, a period of sixty days

was provided for the remaining claims and argued that even’

then, petitioners have failed to claim the advance increments at
the relevant time.

8, During the course of hearing, learned counsel
for the petitioners has produced Ietters/épplications which
were duly placed on file and contended that the rights of the

petitioners to the grant of advance increments were secured
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and guaranteed by a Govémmer;t’s circular letier dated
11.08.1991 and that the case of the fjeti'tioners was matured at
the relevant time before the cut-of-date ie. 13.0:9.2001 when
the grant of such- increments was discontinued. He also |
‘referred to a judgment of the Hon'ble Supreme Couxft of
Pakistan passed in “CPLAs No.525 and 526/2007 decided on
19.07.200’7.”.
9. At this sté.ge, the learned Advocate G'enerai, . | [5
: Khyber Pakhtunkhwa, representing the respondents, contended
that fhe civil servants, who were holding higher educatiénal
qualification prior to discontinuation of advance increments in

the year, 2001, are entitled for the benefit ﬂowing from

mrcular letter dated 11.08. 1991 however, those who have !

improved their quahﬁcatmn after the notification dated
13.09.2001, under no circumstances, can claim the same
benefit and that the bar created through “the Act” would be
 equally applicable. ' ' ;
10, In »view of the above, we, wifhout commenting .
C// upon the vhgs of “the Act” and in view of the statement of the
-+ - learned Advocate General, Khyber P_akhtunkhwa, dispose pf
. this and the connected writ petitidns and direcﬁ the respondents
to consider the case of the petitioners in the light of circular
letter dated 11.08.1991 and m case, they fulﬁll the condmon
. mentioned therein for the grant of advance increments prior to
| the cut-of-date, they be allowed such benefit. It is, howgﬁér, '

clarified that only the case f the present petitioners shall be '-

Pﬁf‘hawm High Coust

LB
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considered and that others cannot claim such benéﬁts, having

.

not agitated the matter at the relevant time.

Announced . _ ]
Dt:14.06.2023 ' , _ /

(DB) *ble Mg, Justiee Unz Anwar and Hon'hl ice {uhammad Aftique §h S

*Mohumanadalla?
N

-.' ?eb;l~1‘7~ g%
hawal giaersy Article 3 .
f-\ll?“on neﬂar‘dh"d‘“ Act 19 .
e
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