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ﬁ gl BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
“ TRIBUNAL CAMP COURT ABBOTTABAD.

Prsc Application No. . 38% 12024

IN

Execution Petition No. 574/2022

‘Govt, of KP through Secretary E&SE Department & others ........... Petitioﬁers.
| - VERSUS |
Faheem Anwar Qureshi SS GHSS Nagri Bala District Abbottabad & others .‘
|  eeeeeasens Respondents
_— .
-Sr.N;) Description Page Nos. | Annexures
1. Objection Petition alongwith Affidavit ‘ 01 to 05
.2- Copy of Copy of judgment dated 29-08-2013 06 to 08 “A”
3. | Copy of judgment dated 07-12-2018 | 09 to 13 “B”
- 4 |CopyofAct2012 - - T w16 “Cc”
5. | Copy of order 21-10-2020 | T 17t 18 “D”
6. Copy of Civil Petition No. 511-P/2023 191023 ‘ ‘;E.”
7. | Copy.of order dated 02-06-2021 241027 | CF
8. Copy of judgment dated 14-06-2023 - 28 to 32 “«G7

Dated: -04-2024 - M ‘
: : (Muhammad Tanveer)
District Education Officer (M)

Abbottabad.
(Respondent No. 03)
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Execution Petition No. 574/2022
! Do Joply - , |

Govt, of KP through Secretary E&SE Department & others ... e Petitionérs.

VERSUS

Faheem Anwar Qureshi SS GHSS Nagri Bala District Abbottabad & others
C deeeseases Respondents'

OBJECTION PETITION UNDER SECTION-47 CrC 1908
AGAINST THE TILTED CASE IN TERMS OF:-

A. That the judgment of August Supreme Court of Paklstan and

this Honourable Tribunal have lost their efficacy for the
purpose of implementation by clear intendment through
section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of

Arrears on Advance Increments on Higher Educational
Qualification Act No. IX of 2012 & vires of the Act have not

been challenged before any forum.
B. That the instant Executlon Petition is hopelessly tlme barred
under the Limitation Act No. IX of 1908.

- C. That the Judgment of Peshawar High Court Peshawar passed-

in WP No 3081-P/2021 dated 14-06-2023 is judgment in
personém and said judgment is also ch’allenged before the
August Supreme Court of Pakistan in CPLA No. 511-P/2023
titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is
subjudice.

PRAYER:

On acceptance of instant objection petition in titled execution
petitions may please be dismissed in terms of the above referred
- provision of law / grounds in favor of the applicants please.

Respéctfully Sheweth:-

The applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under: -

e g



"ON FACTS:

1. That the titled Execution Petition is pending before this Honorable Tribunal

b for implementation of the judgment dated 12-05-2009 regarding the

" Advance Increments on behalf of the Respondent Department which is fixed

for hearing on dated 24-04-2024 for implementation report and the learned

DDA raised question of limitation upon instant Execution Petition with the

request that they are going to file objection petition in this respect. Hence,

the Respondent Department further submit on the following grounds inter
alia: -
GROUNDS

A. That the instant Execution Petition is hopelessly time barred under the
Limitation Act No. IX of 1908. Hence, liable to be dismissed without any
further proceedings. | |

B. That the identical nature .Implementation Petition No. 49/2012 was
dismiésed by this. Honqrable Tr_ibunal dated 30-01-2013 and petitioner
sought leave to appeal against the order dated 30-01-2013 before the August
Supreme Court of Pakis;tan and same was also dismissed on 29-08-2013
passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO
& Others. The operative part of the judgfnent is reproduced as under:-

“A bare r;eading of the above Sections from Khyber
- Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that
whatever benefit the petitioner was claiming through the
judgment dated 12-05-2009, has been nullified by the
legislature through clear intendment in equivocal terms,
while vires of the said Act have not been challenged before
any forum. This being the position leave to appeal is refused
and this petition is dismissed.” o

(Copy of judgment dated:29-08-2013 annexed as Annexure “A”)

C. That the Identical nature case was dismissed by the August Supreme Court
of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the
operative part of the judgment is reproduced as under:-

“In the instant case petitioners are seeking arrears on the basis of

Notification dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their claim caﬁnot be eﬁtertained and is not justiciable.
Reliance is placed on unreported judgment of this Court dated 29-
08-2013 (mentioned in Ground B) passed in Civil Petition No.
360/2013. The Petitioners have not challenged the vires of the Act,
therefore, these petitions stand abated under Act of 2012, as a
result leave to appeal is declined and these petitions are
dismissed.”

- (Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of August Supreme Court of Pakistan and this
Honourable Tribunal have lost their efficacy for the purpose of

| implementation by clear intendment through section 2 (1) of Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX of 2012 & vires of the:Act
haﬁe not been challenged before any forum. (Copy of Act 2012 is annexed

as Annexure “C”)

E. That the similar Execution Petitions regarding the same subject matters

- execution prdceedings were adjourned sine die till the decision of August

Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable
Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”)

F. That the judgment of Peshawar High Court Peshawar passed in WP 'Nb.
3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did
not challenge the vires of the Act at any forum and judgment dated
14-06-2023 is also challenged before the August Supreme Court of Pakistan
in CPLA No. 511-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah
& Others is subjudice. (Copy of Civil Petition No. 511-P/2023 is annexed as

- Annexure “E”)

G. That the instant execution petition is against the notification dated 27-10-
2001 whereby, the basis of the claim of petitioners stood erased. In the year
2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Act No. IX of 2012 was
promulgated which was made retrospective from 2001. Hence, the instant :

application is liable to be dismissed on this score alone.
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> H. That the judgment of Honorable Peshawar High Court regarding the Khyber
| Pakhtunkhwa Cessation of Paymenfc of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX of 2012 has been set» aside on
- 02-06-2021 and the matters are remanded to the High Court for re-deciding
- the writ petitibn afresh by the August Supreme Court of Pakistan and
Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06
other Writ Petitions having similar question of law and facts disposed on 14-
* 06-2023 with the direction to respondent department fo consider the case of
' petitioners only and others cannot claim such benefits having not agitated
| the matter at the relevant time. Hehce, present pétitioners cannot claim such
benefits as they were not petitioners in that very writ petitions. ‘
(Copy of order dated 02-06-2021 is annexed as Annexure “K”) ,
I. That copy of judgment dated 12-05-2009 is already annexed with instant
" Execution Petition as Annexﬁre “A” at page No. 04 to 07 while copy of
“ judgment dated 14-06-2023 passed by Hpnorable Peshawar High Court
Peshawar is hereby -annexed with instant objection Petition as

Annexure “G”.

It is therefore, hurr_ib"ly requested that on the acceptance of this pgtition
under section 47-CPC, 1908 the titled Execution Petitions may kindly be

dismissed in favor of the respondents.

Elementary & Secondary Education Department
Khyber Pakhtunkbwa Peshawar
(Respondent No. 05)

(Muhammad Tanveer)
District Education Officer (M)
Abbottabad
(Respondent No. 03)

e g .~



" BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
~ TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

. ~ Application No. /2024
| - IN
Execution Petition No. 574/2022 1
Govt, of KP through Secretary E&SE Department & others ....:...... Petitioners.
“VERSUS |

| | Faheem Anwar Qureshl SS GHSS Nagri Bala District Abbottabad & others

AR Respondents

AFFIDAVIT

f .I Mr. Muhammad Tanveer District Education Officer (Male)
Abbottabad, do hereby affirm and declared -on oath that contents of forgoing

petition under section 47 CPC 1908 are correct and true: accordmg to the best of

-- W e

my knpwledge and belief and nothing has been suppressed from this Honorable

Tribunal.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. 12024
| CTIN
Execution Petition No. 574/2022

Govi, of KP through Secfetary E&SE Department & others ........... Petitioners.

VERSUS -

Faheém Anwar Qureshi SS GHSS Nagri Bala District Abbottabad & others
| «seessees.Respondents

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Officer, Distfict Education dfﬁcer (Male)
Abbottabad i§ hereby authorized to submit Objection -Petifion on behalf of
Secretary Elementary and Secondary Education Khyber Pakhtunkhwa Peshawar in
Execution Petition No. 574/2022 titled Govt, of KP through Secretary E&SE
Department & others Vs Faheem Anwar Qureshi SS GHSS Nagri Bala District

Abbottabad & others.

(Mr. Abdul Akram)
ADDITIONAL SECRETARY
On behalf of

- Mr. Masood Ahmad
SECRETARY E&SE DEPDTT;
(Respondent No. 05)
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1 the Sypreme Court of Paklstan

K Ann eYUNE.

{Appellate lurtsdlcglon) ) - '

Present:
. Mr. Justice Anwar Zaheer Jamall
~ " M Justice Khiljl Arif Hussain
M. Justice |Jaz Ahmed Chaudhry

Clvil Petition No. 360 of 2013.

{on appeal from Judgrhent of KPX serylce Tribunal, Peshawar
dated 30.1.2013, passed In Implementation Petitlsn Na, 49/201‘2] )

s

Muhammad Haroon - ' i
’ ...Pemlcner :
Versus .
Executive District Officer, Elementary & Secondary gducation Dept. Harlpur, etc
.. Respondents

Petitioner: - In'person. ;
For official respongents: Mr. Naveed Akhtar Khan, AddLA.G. KPK.

~ Mr. Saged-ur-Rehman, ADO {Edu.), Hatipur.,

i) -“.

'Date of hearing: 29.8,2013
JUDGMENT
t Anwar Zaheer Jamall, - By this petltion under Articie 212(3) of the

‘asu‘tuuon pf Istamic Republic of Pakistan, 1973 leave to appes! !s sought by

LY

_thdner M+harnmad Hargon against the order dated 30.1.2013, passad by the
be{t Fakhtiunkhwa service Tribunal, Peshawar (in short “the Trlbunal"), whereby
éis umplemeptatlon applicatlon N0.49/2012, In sewlce Appeal No.506/2008, was
ﬁl;rulssed in vlew of sectlons 1&20f l(hyber Pakhtunkhwa Cessation of Payment of’

. erg?s on Advance increments on Higher Educational Quailﬂcatlon Act, 2012

.

i. i@qqd?er Pakhtunkhwa Act No.IX of 2012} | o

: 9." 1 . We have heard the arguments of peutloner‘ He has placed reliance
l

A-~.

tun ‘ﬂ\e earller Judgment of the Tdbunal’dated 12.5.2008, whereby he was held

‘e'nii ¢ ed !'ors the benefit of advance lncrements on the bas\s of- hlgher quailﬁcatlon.

"ls pt}mose. he has also placed rellance upon the ]udgment of this Court, -

-Reh 2 Cha dh: l20115CMR 2318),

fgipried a3

- 3qf i As agalnst It, learned Addlthnal Advocate General KPK, |Mf Naveed
. i AbHtar khan, strangly contends that berefit of earller ]udg atasi 12.5.2008,

- SFED
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fintondent
ation Qfficer . ' upm‘n .'g‘.our‘ * 1pkist
-+ Pistrict Educ : ' \sumaaan

{Male) Apbonaba | .
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In the Supreme Court of Pakistan A
(Appellate Jurisdiction)

Present:

Mr. Justice Anwar Zaheer Jamali
Mr. Justice Khilji Arif Hussain
Mr. Justice [jaz Ahmed Chaudhry

Civil Petition No. 360 of 2013.
(on appeal from judgment of KPK Service Tribunal, Peshawar ‘
dated 30.01.2013, passed in implementation petition No. 49/2012)

Muhammad Haroon

.............. Petitioner
. Versus
Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
T Respondenis
Petitioner : In Person
For official respondents: Mr. Naveed Akhtar Khan, Addl A.G KPK
Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur
Date of Hearing . 29.8.2013
JUDGMENT

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3) of the

Constitution of Islamic Republic of Pakistan, 1973, leave to appeal is sought by

petitioner Muhammad Taroon against the order dated 30.01.201, passed by the

Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “thc Tribunal”) whereby
his impleméntation application No. 49/2012. In service Appeal No 506/2009,. was
dismissed in view of sections 1&2 of Khyber Pakhtunkhwa Cessation of payment of
Arrea‘rs on Advance Increments  on  Higher Education Qualification Act, 2012
(Khyber Pakhtunkhwa Act No. IX of 2012.)

2. We have heard the arguments of petitioner. He has placed reliance
on the earlier judgment of the Tribunal dated 12-05-2009, whereby he was held
entitted for the benefit of advance increment on the bases ol higher qualification.
For this purpose, he has also placed reliance upon the judgment of this Court,

reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

3. As against it, learned Additional Advocate General KPK, Mr. Naveed
Akhtar Khan, strongly contends that benefit of earlier judgment dated 12,5.2009,
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through implementation appllcatlon N0.49/2012 filed before the Tribunal “cannot
be allowed to the petitioner in view of the clear Ianguage of section-1 of Khyber
Pakhtunkhwa Act No.IX of 2012 which has made lts saction-2 appllcable wlth
regiosf)ective effect from 01.12.2001 and, thus, made the said ]uq.lgment

unimplementable.

4, We have consldered the above noted submissions made before us by -

the petltioner and the learned Addl, A.G KPK and seen that Indeed as per ]udgment

}

' of the TrlbUnal dated 12.5.2009, the petitioner was held entitled for the beneﬂt of

advance Increments on the baszs of his higher gualification, but such }udgmeint has
fost Its efflcacy for the purpose of implementation by clear Intendment through

sections 1 and 2 of Khyber Pakhtunkhwa Act No.IX of 2012, which read as under:-

‘;1. shan title, application and. commencement. = {1) This Act may be callad
the Khybder Pakhtunkhwa Cessation of Payment of Arcears on Advance
Ingt emenu on Higher Educational Qualification Act, 2012, .
(2) it shall apply to all the employees of the Provindal Government, wholl
were entitled 10 recelved advance increments on higher educationai qualification,
{3) n shall come Into force at once and shall be deemad 1o have taken effact
on and from 1" day of Decenbet, 2001. i

t : : z. {Ceuatlon of paymem ‘ot asroars ‘on’ advance 1gwemenu on hlxhar

’ 'I!; eeducatl nal- quallfication,— (1) Hotwllhsundlng anvthlng contained In any

3 {de@lslom judgment and ordcf of any lebunal or Caurt lndqdlng High Court of
5
. ',i {Suprem‘o Court of Pakistun, for the: ourpose or any-clalm !or p:fvmen! of arreats orI\
' 1"l‘ .
.‘ gaccound or advance lnuements on hlghat edUcatlonal qualtﬂuallon sanctidned in,

IEE ’ %‘putsuar{ceto! any order, letter, office memoranﬂa, notlﬁcauon, \nslrucuons and
Iother instmments Issued be!ore 112 2001, such orders, ‘letters, -office
'mu‘moqnda, notificatlons, Instructions-and-other. Instruments shall ‘Be deeméd to’

‘"be‘nomexlstent. ceased or revoked and-nro'further dalm whatsoever -on the basls

,.A.
oot

: ","*or these Instruments shall.be entertalngéd and all cases in respect of such clalrns

LRIIIT0

3

Bl . ;-.qendlng ta any Couet or Tribunal including High Court and Supreme Court of
{‘g‘ig l?n!;lslan shiall slandabated . L

' "lf ;,L(z)* | Any order made, lastruction’Issued, dedision, ludgment o order of any
‘ 1)
l;. ‘

Gouft 'or Tribunal inctuding a High Court or the Supreme Court, tmplemenled
: 'lmtncdlptelv before-the commencement of this.Act, shall be deemed to have baen
va&#iy ;nade. lssuad and: implemented by the date of commencement of ths Act. '

dn;i ?nY amuum alreadv pald there-under on account of advance lncremenu or
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C.P 360 0f 2013 -

through implementation application No. 49/2012 filed before the Tribunal cannot
be allowed to the petitioner in view of the clear language of scction-1 of Khyber
Pakhtunkhwa Act No. IX of 2012, which has made its section?2 applicable with

retrospective  effect from  01.12.2001  and, thus, made the said
unimplementable.
4,

judgment

We have considered the above noted submissions made before us by
the petitioner and the learned Addl. A.G KPK and seen that indeed as per judéme‘nt
of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of
increments on the basis of his higher qualification, but such judgment has
lost its efficacy for the purpose of implementation by clear intendment ihrough
sections 1 and 2 of Khyber Pakhtunkhwa Act No. IX of 2012 which read as under:-

“1. Short title, application and commencement.---(1) This Act may be ealled

the -Khyber Pakhtunkhwa Cessation of Payment of Arrcars on Advance

Increments on Higher Educational Qualification Act, 2012.
(2) It shall apply to all the employees of the Provincial Government, who
were entitled to received advance increments on higher educational qualification.

' (3) It shall come into force at once and shall be deemed to have taken effect on and
from 1st day of December, 2001.
2. Cessation of payment of arrears on advance increments on higher
educational  qualification.---(1) Notwithstanding ~ anything contained in  any
decision, judgment and order of any Tribunal or Court including ligh Court or
Supreme Court of Pakistan, for the purpose -of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance’ of any order, letter, office memoranda, notification, instructions and
other instruments issued before 1.12.2001, such orders, letters, office memoranda,
notifications, instructions and other instruments shall be deemed (o
be non-existent, ceased or revoked and no further claim whatsoever on the basis
of these instruments shall be entertained and all cases in respect of such. claims
pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated. .
(2) Any order made, instruction issued, decision, judgment or order of any
Court or Tribunal including a High Court or the Supreme  Court, implemented
immediately before the commencement of this Act, shall be deecmed to have been
validly made, issued ﬁlld implemented by ‘the date of commencement of this Act,
and any amount aiready paid thereunder on account of advance iucremen'ts or
arrears thereof shall be decmed to have been validly paid and shall not be

recoverable from the recipient Government employees.”

Educaton
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S. A bare reading of the abiove sectlons from Khyber Pakhtunkhwa At

,No.\x of<‘2012-zmakes l.t crystal clear that whatever benef}t.xhe peiltl;_';ncr _'was

-glaiming through the }udgmenl dated 12.5.2008, has been nullified by the
th*_ . ) N —-M

\eglsibture thrcugh clear intendment In unequivocal terms, while vires of the said

L N " ‘Acthave not been challenged before any forum.
6. . " This being the paosition, léave to aopeal Is refused and t;hls,gpetit!on Is
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CP 360 Of2013 Vo e

5. A b_are reading of the above sections from Kh;ybcr Pakhtunkhwa Act
No. IX of 2012 makes it -clear that  whatever benefit the petitioner was
claiming through the judgme‘nl dated 12.5.2009, has been nuilified by the
legislature through clear intendment ‘i_n equivocal terms, while vires of the* said
- Act have been challenged before any forum.

0. This being the position, leave to appeal refused and Fl:IiS petition is
dismissed.

Sd/- Anwar Zahcer Jamali, ]

Sd/- Khilji Arif Hussain, J

Sd/- ljaz Ahmed Chaudhry, J

Certified 1o be True Copy

Islamabad :
29" August 2013.

Not approved for reporting

Superintendent _
Supreme Court of Pakistan
" ISLAMABAD .

Assistant District |
£ ducation Otticer (M) .
Anbottabad . )
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Presenl:
Mr. Justion Qcri Frez I3
M. Justiee Syed Man.wmiibhah

{a sl foey e r.-_;rns of 13’1( Sc-me'h’lr.-:.at Feshov
&sted oh cram). pemsed ie Apgntly ‘\-c.. & pegofzoio)

Mantoot Alzmad  {(InC.P. :}v-?{anr;)
Yivoren A¥ktar (B CF 973-P/2013)

wPelitioarrs
_ Vorsus
 Tte Sevrctary Educsti ot Gorerament of KPK, ric {in both a.ucs}
;mdma
Felitiyners: in jxrzen lin bof.h cates}
~ Forthe rexpondenis: M1 ujabid All i‘.}-.m. Addl. AG.KPK
Dateof brzring: a;.:z.zoas

JUDGMENT

1. J.~ The fscts of the caze ate that

petitioners in .ly;ah the. pa,-’thfaas were appalnied 2s Primary Sthool Toacherx
{“PSTT). Manzoor Ahtnzd, petithazr in Cnil Petition Nouzz-T/2013
(“Petitioner No.17), howmer, retited from seTvice 0o 01:02.2036, while

Yammesn Akhsr, petitioner in Chil Potition Nouz3-Pfzo13 (“Petitioner
:’&'-6.2"'} is 3till In serder,

There pelltions prnain to thelr calm &gnﬂns adwanoe

W |
it R tigeremnents on the basis of acquiring higher rducational qm]iﬁca:im while in

wert of Pakistan _ |
erreer renvicn, I'el!lioncr No.1 was given five adiance ferements under Notificathon

dated 24.93..1:983 while petiffoner No.z was given three advanee facrements ‘

undar the same Notification plus a move-gver o Bi'S-ag. @cuuonm ddaim that

s per. subsequent " Notification dnled 1.08.1991 issued by the Finance

Department, Government of KPE, petitioner N otight 10 kave bamn ghwen 12

,{_ cdvance increments forobtaining higher cducational qualification of F.A, Ba |

. :‘v ”

p% %, 3od M.A, while petitioner No.z be given six advance increments, a5 per the

.)‘

ame ?\ouﬁfn!ion for abtnmmg the qualuf’br tionef FAand BA It sulmu'ucd -

{Mate) Anbctlﬁpad
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IN SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

Present: |
Mr. Justice Qazi Facz Isa
Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P 0f 2013
(An appeal from the judgment of KPK Service Tribunal, Peshawar
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahmed (in CP. 172-P/2013)
Yasmeen Akhtar (in CP. 173-P/2013)

........... Petitioners
Versus
The Secretary Education Government of KPK etc (in both cases)
T Respondents
Petitioner B In Person (in both cases) '
For the respondent: Mr.Mujahid Ali Khan, Add AG KPK
Date of hearing: 07-12-2018
JUDGEMENT
Syed _Mansoor Ali_Shah, J. :- The facts of (he case arc that

petitioners in both the petition were appointed as Primary Schoo! ‘Teachers
(“PST”). = Manzoor Ahmed, petitioner in Civil Petition No.172-P/2013
(“Petitioner No. 17) however, retired from service on 01-02-2016, while
‘Yasmeen  Akhtar, petitioner in  Civil Petition No. 173-P/2013  (“Petitioner
No.2”) is still in service.

‘These petitioners  pertain  to  their claim regarding advance
increments on the basis of acquiring higher educational qualification while in
service. -Petitioner No.l was given five advance increments under Notification
-dated  24-08-1983 while petitioner No.2 was given three advance increments
under the same Notification plus a move-over to BPS-09. Pelitioner claim that
as per subsequent Notification dated 11-08-1991 “issued by the Finance
Department, Government of KPK, petitioner No.l ought to - have been given 12
advance increments for obtaining higher educational qualification of F.A, B.A
and M.A. while petitioner No.2 be given six advance increments. as  per the
same Notification for obtaining the qualification of F.A and B.A. 1t is submitted
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that the petitionens were nppolu!cd & P18 when tho qualification for e nhl

post wes matriculntipo. :

3 :‘.m\llnu the case {or Wimeelf and foe pritones Noy, Me.
Mantoar Ahmad aubmitted thnd ey wen \iiatly gt m!umuw
im:rrmmts ¢ile Natlficutlon dtedd 24.08,1083, binvever, siftnevently mrmnh
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:/ gf:mrr. Learned Additional Advorale Genernd, RPK repiresenting Lhe.

.cem of Paklstan, .
PATTTERIN owrmnam. sulmtlls that the case of the putflloners Is gaverned {0

Natification dated 2.5.08.1981, Issued by the Finanee Doparbieny, Gowernaent
of KPK and ua per eluwse 9 of the sakid notifientlon, putitioner Noa 1s entithed to
five ndvance lncrements for aliaining B and-B.A., wheeeas, petitioner No,2
is entitled to theee ndvance incremments ns she has already hetn r.m_nlc;d the
¢ benelit of move-over to ligher oy seale na pur Notifieation dnted 07.0&.1.9'16 b
fssued by the Finnnee. Departiment, Government of KPR, Learned Inw officer
{ins placed roltanca on an unreported judgmient of this Court-doted 08,2011,
puse‘"d'ln Civ_ﬂ Patition Ne.14a5/2011, which dismssch tha mode of cnl&llntb&n:
of adunnce increment granted for I;Ig,hu:r educational qualification. tn this Gase,
 was-beld that advarice Increment can only be granted for the highest

~
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4y~ that the petitioners were appoinlcd as PSTs when the qualilication for the said
post was matriculation.
3. Arguing the <case for himself and for petitioner No.i. Mr.
Manzoor ~ Ahmed  submitted that they  were literally granted  advance
increments vide Notification dated 01-08-1983, however, subsequently through
the Notification dated 11-08-1991 the number of advance increments were
increased. Increments as, it was also granted for obtaining higher educational
qualification of M.A. He submits that said Notification be applicable to “PS1”
-and  placed reliance on  unreported  judgment of this  Court  dated
09-07-2007, "passed in Civil Petition No. 525/2007, as well as. the subsequent
notification issued in the light of the said judgment 1ie Notification dated
13-05-2009, issued by Elementary and  Sccondary  Education  Department,
Government of KPK. The above cited judgment extents the benefit  of
Notification dated 11-08-1991 to teachers.
Learned Additional  Advocated General, KPK representing  the
Government, submits that the case of the petitioners is governed by
Notification dated 21-08-1983, issued by the finance department, government
of KPK and as per clause 9 of the said notification, petitioner No.l is entitled to
five advance increments for obtaining I'A and B.A, whereas, petitioner No.2
is entitled to three advance increments as shc has already been granted the
benefit of move-over to higher pay scale as per Noltification dated 07-08-1991,
issued by the Finance Dcpartment, Government of KPK, Learned law offlicer
has placed reliance on an unreported judgment of this Court dated 08-09-2011,
passed in Civil Petition No.}425/2011, which discusses the mode ol calculation
'of advance increment granted for higher educational qualification. In this case
it was held that advance increment can only be granted for the' highest
educational  qualification  obtained, as advance increments for the degrees
lending up to the . final degree stand merged into advance increments  prescribed
for the highest qualification. In other words, advance increments for obtaining

F.A (two advance increments) and B.A (four advance increments including two
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advance increments granted for F.A) and merged into advance increments
granted for obtaining M.A (fix advance increments), therefore, providing two
advance increment for each higher educational qualification.

5. - He further submits that at this stage the claim of the petitioners
cannot be entertained in the light of section 9 of the Khyber Pakhtunkhwa
cessation of Payment of Arrears on  Advance Increments on  Higher
Educational Qualification Act, 2012 (“Act of 2012”), by the virtuc of which the
instant petitioner cannot proceed and stand abated. He placed reliance on  an

unreported judgment of this Court dated 29.8.2013, passed in Civil “Petition

No. 360/2013.

6. We have heard the parties at somec length and have gone through
the record of the case. While the argument of the petitioners might bhave some
merit with regard to grant of one advance increment in the casc of petitioner
No.l and four advance increments in case of petitioner No.2 in the light of
Notification dated 11.08.1991 read with the wunreported judgment of this
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into
the merits of the case, we need to first examine the justciability of the claims in
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Bill 2012 having been passed
by the Provincial Assembly of Khyber Pakhtunkhwa on 8" May. 2012 and
assented by. the Governor of the Khyber Pakhtunkhwa on 8" May, 2012 is

hereby published as an Act of the Provincial Legislature ol the Khyber
" Pakhtunkhwa.

Whereas advance increments have been granted in certain Provincial
Government employees on the basis of acquiring or possessing higher

educational  qualification over and above the  prescribed  educational
qualification from time to time.

And whereas the Provincial Government vide Notification No. (PRC):
172001, dated 27.10.2001 had already discontinued the scheme of advance
increments on higher educational qualitication.

And whereas due to financial constraints, it is not possible for
Provincial Government to pay the claimed and unclaimed arrears accrued
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Wisheteby enacted ns follavss- (emphants supplied)

While scetion2 rends as undee:-

2. Censatlon of puyment of nrrensa on advance Inereniente un

Wpher educational  qualifieation ) Nutwilotsuding, unythinu
cantalned In any deciaton, Jndpment amd arder af any Toilumal ot ot
inctudlng Wigh Court ur Suprene Coul of Pakistan, fut.the puspwse.ul any o
cainifor_payment ol pcanon. necounLof advance inceements on bighicr Py
cducationalnuaificauon sanctionet Jopusuance ol any.order, fetier, vllice _
wenotandn notification dnstnuctiuny and othee nstrumente dsued. befure. ,
- ‘ luom..meb.oul:u..lcuuulﬂ:ununumnda..nn1lﬁullu:u..lnmuulum '
snsLothec Jnatmentashall be deemest So. Lenonseaistent, el ot revoded
arul. o fuither claim yhatioever.on dbe s oCahese natmentyshall be
cutesained. amd all cazes in tespect ol avch clalnu pending. lnamy. courl. ot _ o
+ Trbunaldncludlvz 1igh Conttagd Supreme Court uf Lakistan ahall.slawl ' ‘
abated, ;o
(2) Any arder made, fnstruction baued, deelston, Judpment nr indes of any R
court ur Tribuanl Including o 1igh Court or the Supsrine Contt, impleniented
. lmmedtalcly before the commencement of this Act, shall be:deened (o have
been validly made, tssued and implemented by the date of commentenent of
thia Act, and any amount aleeady pakil thete-unddes on account of advance
litcrements or oreais ihereol shiall be deemed ta have been valldly paid and v

/(_,lhall nal he recoverable from the teclplent Cavernpient cmpto)cn ' S

Sl it egistrar ) bed : . ' ¢
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Y Plain rending of the above provislons. show that the clalm of
n'dvnﬁcc increments on obinining }ilgilcr c;!ucallonnl quaiification was o !
disconlinucd by the Provinela) Government on 27.10.2001. Section-2 of theAat =~ . ¥

.of 2012 provides that claim for puyment of arrears of advance incroments shall i
4 b; dcéméd_ non-exlstont nn‘d no further claim whatsoeyer on the-basis of these
insirumcnts shall be entertained ond'all eases In respect of such clalms pending Sy

in'any Court or ‘Tribunal including High Court and Supréme Court shall stand

abated. Sub-section 2 provides that any omount of advance increment or
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C.P No. 172-P/2013, etc

It is hereby enacted as follows; (emphasis supplied)

While section-2 reads as under:-

“2. Cessation of payment of  arrears on advance increments on
higher educational qualification.---(1) Notwithstanding anything
contained  in any - decision, judgment and order of any Tribunal or Court
including High Court or Supreme Court of Pakistan, for the purpose of any
claim for payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, letter, office
memoranda, notification, instructions and other instruments issued before 1.
12.2001, such orders, letters, office memoranda, notifications, instructions
and other instruments shall be deemed to be non-existent, ceased or revoked
and no further claim whatsoever on the basis of these instruments shall be
entertained and all cases in respect of such claims pending in any Court
or Tribunal including High Court and Supreme Court of Pakistan shall stand
abated.

(2) Any order made, instruction issued, decision, judgment or order of any
" Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have
been wvalidly made, issued and implemented by the date of commencement of
this Act, and any amount already paid thereunder on account of advance
increments or arrears thereof shall be deemed to have been validly paid and

shall  not be recoverable from the recipient Government employees.”
(emphasis supplied) \ _
7. Plain reading of the provisions show that the claim  of
advance  increments on  obtaining  higher  educational qualification  was

discontinued by the Provincial Government on’ 27.10.2001 Section-2 of the Act
"~ of 2012 provides that the claim for payment of arrears of Advance Increments shall
be deemed non-existent and no further claim - whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims® pending
in any court or ({ribunal including high court Supreme Court shall  stand
abated. Sub-section 2 provides that any amount of advance increment - or
arrears thereof already paid before the commencement of the Act of 2012 shall
be deemed to have been validly paid and shall not be recoverable from the
recipient government employees.

8. The scope of Act 2012 is that after the promulgation of the Act
ie wef 11.052012, no government employee can claim arrcars on account of
advance  increment for  higher  educational qualification and  ‘advanced
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increments and nfrgnrs olready patd shall not be recoverable from the reclpilent
_government employee. “Arrears” Includes payment of a debt or the discharye
of an ob\l'gétion'. In this Ease. claim of the petitioners for alvance invrement
~ under Notification dated 11,8.1001 Is an oulstanding arrear. Referonce to the
deeming commencement date under section-1(3) of the Adt Is stinply {u
identify the cu\off dnte for the purposes of tabulating arrears as mentivned in

. svclion-:. whicl, lf outstandinig on 11.5.2012, will not he pnyablc and no dnim

relaling to the same enn bie entertalned. ' . o

|

9. . I thie Instant cose peijtioners are §ecking arrcors on the basis of ! :

Notification dated 11.08.1991 and in the l!.gh! of sectlon-2 of-the Act of 2012, ‘ &

thelr clalm cannot be enterlnined and Is not justiclable. Rellance Is placed on “

| unreported judgment of this Courl dnted 29.08,2013 passed in Civil Petition ;‘

No.360/2013. The petitioners have not chnllenged the vires of the Adt, ~

therelore, lhc#o pelitions slnnd nbated under Act of 2012, as a result leave (o | n
appeal is declined and these pctfliﬁns nre qumls;ctL /4,&__—-—-/ ' |.v ‘.

’ c

§d/- Qazl Faez Isy, J.
- 8d/- Syed Mansoor All Shnh, %8
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C.P No. 172-P/2013, etc

Increments and arrears already paid shall not be recoverable from the recipient
government employee “Arrears” includes payment of a debt or the discharge

-of an obligation. In this case, claim of the petitioners for advance increment

under Notification dated 11.8.1991 is an outstanding arrear. Reference to the
deeming commencement date under section-1(3) of the Act is simply .to

_identify the cutoff date for the. purpose of tabulating arrcars as mentioned in

section-2, which, if outstanding on 11.5.2012, will not be payable and no claim
relating to the same can be entertained. '

9. In the instant case petitioﬁcrs are sécking arrcars  on the * basis  of
Notification dated 11.8.1991 and in the light of section-2 ol the Act of 2012,
their claim cannot be entertained and is not justiciable. Reliance is plaeced on
unreported  judgment of this Court dated 29.8.2013 passed in  Civil Petition
No.360/2013. The petitioners have not challenged the ‘vires - of the Act,
therefore, these petitions stand abated under Act of 2012 as a result leave to
appeal is declined and these petitions are dismissed. ‘

Sd/- Qazi Facz Isa, J.
Sd/- Syed Mansoor Ali Shah, 1.
Peshawar,

07" December 2018
Not approved for reporting

Sadaqat ‘ .' Certified to be true copy

Assistant Registrar
Supreme Court of Pakistan
Peshawar
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PESI-IAWAR TUESDAY, lSTH MAY 2012

. PROVINCIAL ASSEMBLY. SECRETARIA’I‘

~ KHYBER PAKHFTUNKHWA

 NOTIFICATION
Dated Peshawar, the 156th May, 2012.

. No. PA/Khyber Pakhtunkhwa/Bills/2012/20711.—The Khyber Pakhtunkhwa

_Cessation of Payment of Arrears on Advance Increments on Higher Educational Quallﬂcatlon"
Bill, 2012 having been passed by the Provinclal Assembly of Khyber Pakhtunkhwa on 8" May,
2012 and assented to by the Governor of the Khyber Pakhtiiikhiva on 11t May, 2012 is hereby
published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA. CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION -
ACT, 2012,

(KHYBER PAI(HTUNIGIWA ACT NO. IX OF 2012)

(first published after ha vitig recelved the assent of the Go veruor of the Kbybez
Palcditunicdiwa inr the Gazette of the Kliyber Palkhtuuliiwa
(Extraordinary), dated the 15" May, 2012).

AN ) 1y
ACT - 4
to cease the paymeut of arre;us acemed ou accouit of advance incr -emeuts ol
. Ligher edncational qualification.

WHEREAS advance ‘increments- “hiave been gr anted to cer tain Plovinchl
Government employees on the basis of acquiring or possessing higher educational

qualification over and above the prescribe educational qualification from time to
tinie;- | !

893
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‘K
AND WHEREAS the Provinclal Government vide Notification No. (PRC)1- <
1/2001, dated 27.10.2001, had already discontinued the scheme of advance
increments on higher educational qualification;

AND WHEREAS due to financial constraints, it is not possible for Provincial

Government to pay the claimed and uneclaimed arrears acerued from the said
increments; :

It is hereby enacted as follows:-

‘1. Short title, application and commencement — (1) This Act may be called the
Khyber Pakhtunlkhwa Cessation of Payment of Arrears on Advance Inerenients on

nghel Educational Qualification Act, 2012, ~—

(2) It shall apply to all the employees of the Provincial Government, who
were entitled to received advance increments on higher educational quahflcatlou

(3) - It shall come into force at once and shall be deened to have,taken
effect on and from 1* day-of December, 2001.

2. Cessation of payment of arrears on advance increments on higher
educational qualification.—(1) Notwithstandiug anything contained jin any
decision, judgment and order of any Tribunal or Court inclnding High Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, office memoranda, notification, instructions and -
other instruments issued before 1.12.2001, such orders, letters, office memoranda,
notifications, instructions and other instruments shall be deemed to be non-
existent, ceased or revoked and 10 further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pendmg

in any Court or Tribunal including High Court and Supl eme Court of Pakistan
- shall stand abated.

(2)  Any order made, instruction issued, decision, judgment or.order of
any Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commiencement.of this Act, shall be deemed to have been
validly made, issued and nnplemeuted by the date of commencerient of this Act,
and any amount already paid there-under on ‘aceount of advance increments or
arrears thereof shall be deemed to have been validly paid and shall not be
recoverable from the recipient Government employees.

(
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- 4
;-”-;'-'—* 3 Removal of dliﬁculties — If any diificult arises, in giving effect to the

/ provisions of this Act, the Provincial Government may make such orders as it may
.deem just and equitable.

——4'.' Repeal.- The Khyber Palmtuukhwa Cessation oi Payment of An ears on

‘Advance Increments on Higher Educational Qualiﬁea.tlon Ordinance, 2012 (I(hybel
Pakhtunldxwa Or dmance NO. I 0f 2012), is hereby r epealed

BY ORDER'OF MR. SP'EAKER:;

PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA '

(AMANULLAH)
Secretary 1o
Provineial Assembly of Khyber P’tldxtunldlwa

N

- l’riutcd and publlshcd Ly the Manager, - g
Staty. & Ptg. Deptt., Kiyber Pakitunkliva, Pesbawar . o

; C
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", benefi ts on the basis of Para -05(1) (c) of the Notification No. FD (PRC), i

‘the Provincial Assernbly ‘Khyber F_’akhtunkhwa on 8" May, 20120and" |

Pakistan and ‘vide judgment ‘datéd 12.05.2009 .in

‘t-'f “/M(‘&

. '
LTV 1 §

..-.1" o >

Petitioner in person present;

Usman Ghani learned District Attorney alongwith Sohall

: '.Litldatlon' Asslsta,nt for respondents present,

N

From the record itis evident that- the present petltloner and others

Tribunal Act,- 1974 for grant of advarice mcrements with all back

':appeal

"No. 1276/2007, all the appeals were a'ccepted' In the r’neanwnlle

Increments on Higher Qualification Bill 2012 having been passed by

" filed- servrce appeals U/S 4 of the Khyber Pakhtunkhwa Servlce- ‘

1 /89 dated *'11.08.1391 Issued by Finance Department an,d in .

| pursuance. of ]udgment.passed by the August Supreme Court of :

“Khyber Pakhtunkhwa Cessatlon of Payment .of Arrears on Advance L

assented to by the Governor Khyber Pakhtunkhwa on 1w May, 2012‘ . N

ﬁ—h‘-—'-v- mdupatamepat ;)

was publlshed as an’ Act of the’ Provmcral Legrslature of Khyber :

well as in the August High, Court. Appeals pending in the Service
Tribunal were wlthdrawn by the appellants vide order, dated

21 03. 2018 of this Tnbunal Wnt Petltrons were allowed vnde order '

dated 08 06. 2017 and the ofﬂcral respondents were dlrected to provlde

‘the beneﬁbs of advance lncrements accordlng to the notification dated "

y Supreme Court of Pakrstan and vude order dated 18 12 2019 of the|
|

August Supreme Couit of - Paklstan, leave was granted “and the
rmpugned ]udgment passed by the Hon'ble Peshawar ngb Court was

suspended.

: Pakhtunkhwa This Act was challenged before the Servlce Tnbunal as

' 11.08. 1991 on attalnlng hlgher qualification dunng service. The '

" respondent depa:tments challenged the said -order n the August :'
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LN SR LME COURT QF LAKISTAN
(Appellate Jurlsdlictian)

crtANo S U=E_pom

Govermumwnt o Kh)"!m Pakbtunkhwa through  Secrelary  Establishinent

Department, Peshawar & others .

PETITIONERS
. VERSUS
. o
Seandullah & others : —RESPONDENTS
it
Appeal froem Hon'ble Peshawar High Court, Peshutcar
Cosmsel for Petitioner Adpocate General, Khyber Pakhtunkiiua f
Peshavcar -
Instituted by Mian Saadullah Jandoli, AOR o
INDEX o ,
S.No | Description of documents Dated Page
1. | Concise statement 08-08-2023 |IA-B
4 2 | CPLA . . 08-08-2023 | 1-5
¢ 3. iShort alongwith detailed Judgment of | 14-06-2023 }6-12
' Peshawar High Court Peshawar
1. | Ground of Writ petition No.5253-P/2014 . |23-06-2014 [13-20
5. Remand order of Supreme Court in CA No. | 02-06-2021 |21.24
2139 of 2020 :
6. | Parawise comments of Petitioner No. 2 10-03-2015 | 25-26
7. Parawise comments of Petitioner NoJd 17-(4-2015 | 27-28
8. | KP cessation of payment of arrcars on advance | 27-03-2012 129-1
increments on higher educational qualification ]
Ordinance 2012
9. KP cessation of payment of arrears on advance | 15-05-2012 } 3234
increments on higher educational qualification '
| Act, 2012 _
10. | Judgment in CA No. 1225 of 2007 20-06-2013 | 35-39
11. | Judgment in COC No. 133 of 2002 11-10-2012 - I} 40-42
12. | Copy of Notification of Finance Deptt circular | 11-08-1991 | 436 -
letter no. FO(PRC)1-1/09 (i

istrict
bie {Male) Aobottabad

c{icavion Officer



oincluded in it. Index is complete inall respect

" 13 [Copy of letter No, FD(GR1)2-123/02007 03-01-2009 | 47
14, | Copy of educational documents ~ | 48-66
15, | Copy of Judgment in CP No. 525 of 2007 19-07-2007 | 67-69
16. Copy of Judgment in WP No. 368/2009 24-03-20,09 70-73.
17. | Policy regarding grant of advance incrementon | - 17475

higher quallfication to 'the leachmg, staff (non o
__| Gazetted) | :
18. | Judgment in CP No, 172-P/ 2013 07-12-2018 | 76-80
19. | Stay application | 08-08-2023 | 81-82
20. | Affidavit of facts & service - 08-08-2023 | 83-84
~ 21. | Notice to the respondents o '08-08-2023 85-86

CERTIFIED that the p aper book has been prepared in accordance w:th lhe rules of tl
Court and all the documents necessary for due appreciation of the court have hec

ian Saadullah Jandoli) -

Advocate-on-Record -
Supreme Court of Pakistan

- For Government/Petitioner:

(Nae
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)
' n\s\*%ﬁad
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

CPLA NO. 5 H-¥ _pon

Governument of Khyber Pakhtunkhwa through Secretary Establislunenl I
Department, Peshawar & others

I’ETITIONI!RS

VERSUS

Sacedullah & others RESPONDENTS

CONCISE STATEMENT. C

1 [Subject matterand the  [Claim for advance increments on ‘highﬁr

law qualification
2| Controversy between the | The respondents challenged the vires of the Act of
“parties : Khyber Pakhtunkhwa Cessation of payment of

arrears on advance increments on higher cducation
which was later on abandon and claims of advance
increments in the letter dated 11/08/1991 and, if
they fulfill the conditions mentioned therein for
the grant of advance increments they be cons:der

for the same.
3 | Which side has filed this | Government / petitioners
petition C
4 | Court /Forum Date of Who filed it and with what resull’
A a) Institution
: b} Decision L
5. | Hon'ble Peshawar High |a) 23/06/2014 | Respondents filed writ petition
Court, Peshawar b) 08/06/2017 | which has been accepted.
6. |Supreme Court 'of |2)16/08/2017 | Petitioners field CPLA which
Pakistan b) 02/06/2021 | was converted into Appeal and

the same was allowed by
remanding the matter back to
High Court for decision afresh.

7| Hon'ble Peshawar High | ) 23/06/2014 | Respondents filed writ pefition |

.| Court, Peshawar b) 14/06/2023 | which has been accepted.
6 | Points noted in the Treatment of polnls ln the impugned
impugned Judgment - judgment

In all these petitions, the|ln view of above, we, without commcntmg
respondents  have  mainly | upon the vires of “the Act” and in view of the
questioned the vires of the Khyber | statement of the Learned Advocale General,
Pakhtunkhwa  Cessation  of | Khyber Pakhtunkhwa, dispose of this and the
Payment of ‘Arrcars on Advance | connecled  writ  petitions and  direct the
Increments on Higher Educational | pelitioners to consider the case of the

" | Qualification Act, 2012, | respondents in the light of circular letter dated

- Aueten , Officer
o (Nale) Apbottabad

ij CamSca
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(nercinafter 1o be referred as “the
Act’
=
e, Comments were called from the

petitioners  who furnished the
same, wherein, they opposed the
issuance of desired writ asked for
by the respondent

'°Q

11/08/1991 and In case, they [ulfill the |
condition mentioned therein for the grant of
advance increments prior to the cut-ol-date,
they be allowed such benefits. It s, however,
clarificd that only the case of the present
respondents shall be considered and that |
others cannot claim such benefits, having not
agitated the matter at the relevant time.

71 Question requiring consideration & decision by the Supreme Court

» Whether the Provincial Government had already discontinued the scheme of
Advance Increments on Higher Educational Qualification form time lo fime
vide Notification No. (PRC) 1-12001 dated 27/10/2001, which was later on
converted into proper law promulgated by the Provincial Assembly?

» Whether the legislature has no authority to nullify the judgment of superior
Court through proper and competent legislation?

A\

Whether the respondents have lost the claim after passing of Cessation of
Advance Increments on Higher Education Qualification Act, 20127

» Whether after abandoning the prayer to challenge the varics of law, the claims
of respondents did not remained in filed with any prayer and the relief
granted by the High Court to the respondent is beyond the pleading?

8. LAW/RULING ON THE SUBJECT
FOR AGAINST
1 T CONSIITUTION OF ISLAMIC REPUBLIC OF NIL
PAKISTAN 1973

KHYBER PAKHTUNKHWA CIVIL SERVANT
CESSATION OF ADVANCE INCREMENT ACT,
2012 '

PLD 2012 SC 1923

CERTIFICATE

Certified that, we, the undersigned prepared the above concise statement which is
correct.

o | |
W

ain Saadullah Jandoli) (Additional Advocate General)
Advocate-on-Record ‘Khyber Pakhtunkhwa
upreme Court of Pakistan

For Government/Petitioners
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

crLaNO. S —F o

Government of Khyber Pakhtunkhwa through Secretary S&GAD, Civil
Secretariat, Peshawar (Now Govt of Khyber Pakltuukhwa Hmmgh
Secretary Establislinent Departinent, , Peshawar)

Sacretary to Government of Khyber Pakhtunkhwa, Flnance Department,
Civil Secretariat, Peshawar

Secretary, Elementary & Secondary Education, Civil Secretariat, Peshawar

Executive District Olficer, Elementary & Secondary Education, Buner (Now
District Education Officer (Male), Bunner) .

Executive District Officer, Elementary & Secondary Education, Swabi (Now
District Education Officer (Male), Swabi)

PETITIONERS

- VERSUS

Saeedullah S/ o Rizwan Ullah, District Swabi, PET, GHS Panjmand.

Abdul Raziq 5/0 Muhammad Jamil, District Swabi, AT, GHS, Panjmand.
Fazal Hadi S/o Rahim Ullah, CT, GMS, Agarai (Jica) District Buner,
Presently residing at Danish Abad, House No.10, Stree-D, Peshawar.

Ali Gohar Khan S/o Mardan Shah, PET,GMS Kawaga, District Buner
Presently Rashakal, district Nowshera,

Mukhtar Ahmad S/o Sald wahab PET, GMS Agarai (Jica) District Buner
presently at Eid Gah colony, Gul Bahar, Peshawar.

Ajbar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Buner,

presently at Ghani Plaza, Top floor, Khyber Super Market, Peshawar Cantt.

Muhammad Faqir S/o Gulab Khan, PET, GHS )angai, district Buner,
presently at Ghani Plaza, Top Floor Khyber Super Market, Peshawar
Saddar.

Hussan Malook S/o Taj Malook appointed as PST on 18-05-‘1995 GPS
Agarai (Jica) District Buner.

Nazarul Islam S/o Abdul Maula appointed as AT.on 16-7-2007, GMS
Chalindarai, Buner..

Sald Faqir S/o Habib shah appointed as CT on 30-6-2009 GHS Kawaga,
Buner,

Israr Ullah S/o Ikram Shah appointed as CT on 5-4-1999, GHS Kawga,

Buner.

12. Safiq Ahmad S/0 Muhammad Yaqoob, ATGHS,  Asharrai, District _

Buner. M«/ - :
' Distric-Educhtrei Officer .CamScar
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1or Court Afkqciale
wrre Gt of PYSLIN
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AT

BUPRUME GQURT OF PARIATAN ' i

\
{Appetinta Jurindiction) N
i
E
Mr. Jusllee Qulcar Alimed, CJ i
Mr, Juallee Mazhar Alamn iKhan Mlunkhel N
Mr. Justice Bayyed Mazahar AU Akbur Nugyl "
- - ’ l
: AND | -
CIVIL PETITION IfO,2:P OF 2030 Sl

[Agalnal the Judgmenta dated 8.6.3017, 20.62019, 29.10.2019 and
No.2053 ol 2014, 913.P o 2014, 1418 of 2014, 3081-P of 2017, 1162-Po |

2018, 2326-P of 2019 and 4712-P e[ 2018, respéctively] .

|

[
CA.2139 of 2019° QGoverument of Khyber Pakhtunkhwa ll
through  Secrstary Batablishment i

Depariment, Peshawar and others Vs, '

Saeedullah and others ‘

]

CA.2140 0f 2019 Govemment of Khyber Pakhtunkhwa
' through Secretary Finance, Peshawar and
others Va, Muhammad Igbal and others

!

]

CA.2141 0f 2019 Govenment of Khyber Pakhtunkhwa J
through Secretary  Elementary & - |

Secondary Education, Peshawar and ‘

others Vs. Molvi Muhammad and others |

CA.2143 of2019 Govemment of Khyber Pakhtunkhwa
' through Chisf Secretary, Peshawar and e
* others Vs. Anyat Ullah Khan and others

" CA.2143 of 2019 Govemment of Khyber PakhtunRhwa
through Chlef Secretary, Peshawar and.
others Vs. Muhammad Rehman and
others ’

) through  Secretary  Elementary & 1
Sccondary Education, Peshawar and
others Vs, Muhammad Anwar

- \
. CA.986 0f3020 Govemment of Khyber Pakhtunkhwa ii ‘
i
{
[]
|

CP.2-Pof2030  Provincial ~ Police  Officer,  Khyber
- Pakhtunkhwa, Peshawar and others Vs,
Muhammad Akbar Khan and others

For the Appellants ¢ Mr, Zahid Yousaf Qureshi, o
and Petitioners | Addiﬁ_onal Advocate General, 4

. ) ’o~
¢ “l.' * ‘-—‘J’
J’r

' ADULLAH JANDOLL
A %%twn-l%«m? al
gupro Court Of Paristsny,

For Govt Of 1L.PK. Pasrywat

s

Di
{Male) Aobottabad
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{in all cancw) Khyher Pakhtunkhwa

Ifuzale Khallq,
Lil, Officer/DEQ Swabl
Itlkhar Ghond, DEO (M) Bunir
Bhukir Ullah, 8,0, (LiL,
F. Depurtment, KPK
For Respondenty

! J ! Mr. Muhammad lan Khan Khalll,
No"l 2; 4 to 9' 12 to R ASC )

14, 16t0 32 in
CA2139 of 2019

Respondents in + Nemo
CA.2140 of 2019

.For Respondenta ¥ Mr. Amjad Ali, ASC a/W

No.2 to S in CA.2141 Mr. Anis Muhammad Shahzad,
of 2019 and 28, 32 AOR "

and 33 in CA.2142 of
2019

For Rcspondcnt No.l : Mr, Muhammad Amir Malik, ASC

in CA.2143 of 2019 Syed Rifagat Hussain Shah, AOR

Sole respondent in ¢ Mr. Misbah Ullah Khan, ASC
CA 986 of 2020

RespondentinCP.2- : N.R.

P of 2020

Remammg . ¢ Nemo
Respondents in all

C.As,

Date of Hearing : 02.06.2021

ORDER

GULZAR AHMED, CJ.. The learned Additional
Advocatc Gcneral Khyber Pakhturikhwa (AAG], contends that in

the very writ petitions filed before the Peshawar High Court

Ei |
o |
d
i
oy
i

1‘,

;;;
I
i

@®

|
|
i

’

Peshawar \\.he. RHigh Coury), '(t\e. tespondents have challenged \\\e. c

vires of the Khyber Pakhtummwa Cessation of Payment of f\rrea.rs .:

,1 TTES’I‘ED on Advance Incrcments on Higher Educational Quahhcanon Act

/JV {Act No.[X] of 0012 (the Act of 2012), but no notice undcr Order

District S ion Offices

(Mate) Apbottasad

¢ xxvir-a CPC was issued to the Advocate General, K.hybcx

| S CamScar
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pakhtunkhwa, which s the mundatory requircment of lav in |
terms of judgment proacd by a 14-Member Beneh of thin Court

rcporlcd ao Federalon of Pakistan Shrouph Seerelary, .M_Lniiid.ﬂj

Law, Justice and Parlipmentary Affairs, [slamabud. and Q_LL!:-,U.LEA

Afltab Ahmod_Khan Sherpao others (PLD 1992 SC 723). He =~
T . i

further relies. upon the jud'gin'cnté of this Court in thc cascs of | "1

]
Supcrntendent Central Jail.‘ Adyala, R-aw:_llnind{ v. Hammad f

. Iy
Abbasi (PLD 2013 SC 223) and Federal Public Service Commission. 5 {
. ‘ .
and_others v. Syed Muhammad Afaq and others (PLD 2002 SC ,1
167).

!

were confronted with the issue, as raised by the AAG, who were. :

‘
W

]
2. The learned counscl appearing for the respondents
' o

§
i
i
s

unablc to show that the High Court may have passcd order |

complymg with the mandatory rcquxremcnt of Ordcr XXVII-A CPC

P

" The {ssuance of notice to the Advocate General being 1tsc1f a

: t
mandatory requirement of law, as laid down in the above cited Py

' Judgmcnts of thls Court, the High Court demdmg the writ petmons |1

by

without issuing of such notice and also declanng Section 2 of the H '

. \ 1
Act of 2012, as ultra vires the Consututwn was, thercelore, not in ‘i

accordance with thg law, rather contrary to law as laid down by |} |

uh
Yy e

this Court in the above cited cases. : T

3.

3 )

In view of the above, the impugned judgmchts are set 1

~aside and the matiers are remanded o the High ‘Court'| for |

»

STED re-deciding the writ petitions afresh, after issuing of notice _u;ui'er L '

/é;)//..- Ordcr XXVI-A CPC to the Advocate General, Khyber \

st Lo IatcPakhtunkhwa in. .

e A“ e " accordancc with law, '
District Education Offlcet @ CamS

(Male) Abbettabad
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5.

High- Court will declde the same f‘cxpizdi‘lidljsly,- prcfcrably'vg;i thin a

- period of four months,

02106 -20.2,;’
APP

converted into appeal and allowed, In the above terms.

Sd/-HCJ
Sd/-J

Sd/- .
Certifiad k‘ohﬁj True Copy

Senidr Court Associate
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

W.P. No.3081-P/2012 with CM No.1672-P/2022
Anayat Ullah Khan and others

Vs.

Government of Khyber Pakhtunkhwa through Chief
' Secretary, Peshawar and others

Date of hearing 14.06.2023 _
Petitioner(s) by: M/s. Noor Muhammad Khattak and L.

Nawab Ali Noor, Advocates.

Respondent(s) by: Mr. Amir Javed, Advocate  -General
Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl:
Advocate General a/w Mr. Fazl-e-Khaliq,
- Litigation Officer, DEQO (M&F), Swabi.

Rk Aok
JUDGMENT

dekkkkk |

IJAZ ANWAR, J. Through this single judgment, we intend
to decide the instant writ petition and Writ Petitions, listed .
‘below, since in all these cases, siinilar'questions of law and

facts are involved. The connected writ petitions are:-

i W.P. No.913-P/2014 fitled, Mulmmmad
Igbal and others Vs. Government of
Khyber Pakltunkivwa through Secretary
to Govermmnent, Finance Department,
Peshawar and others. : .

i, W.P. No.l418-P/2014 fitled,. Molvi .
Muhamumad and others Vs, Government
of Khyber Pakitunkhwa through
Secretary Elementary & Secondary
Education Department, Peshawar and

" others .

ifl.  W.P. No.2053-P/2014 fitled, Saeed Ullah
and others Vs. Government of Khyber
Pakhtunkhwa through Secretary

© S&GAD, Peshawar and others :

iv.  W.P. No.1182-P/2018 titled, Muhammad
Rehman and others Vs. Government of
Khyber Pakhtunkhwa through Chief -
Secretary, Peshawar and others :

V. W.P. No.2326-P/2019 titled, Muhanimad
Anwar Vs, Govermment of Klyber

istrictEdltaton Officer
’ (Male) Aobottabad




Pakhtunkhwa through Secretary
Education, Peshawar and others

vi. W.P. No.I680:P/202] ftitled, Ghandal
Khan Vs, District Education Officer
(Male), Peshawar and others

2. In the instant writ petition, the petitioners have:
prayed for the following relief:-

“It is, therefore, humbly prayed that on acceptance
of this writ petition, this Hon’ble Court may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law
and practice/policy as such no legal effect liable ti
mauled set-aside”,

3. In all these petitions, the petitioners have
mainly questioned the vires of the Khyber Pakhtunkhwa
Cessation of Payment of Arrears on Advance Increments on

Higher Educational Qualification Act, 2012 (hereinafter to be

- referred as “the Act”).

4. Comments were called from the respondents
who fumishc;d the same, wherein, they opposed the issuance of
desired writ asked for by the petitioners.

5. Ai'guments heard and record perused.

6. P.erusal of“ the‘ record franspires that the

petitioners have questioned the vires of “the Act” on the

'ground that 'promulgation of “the Act” had defeated the -

judgments of the supefior Courts, He further contended that

vested rights of the petitioners have accrued in the matter and

placed reliance on the judgments reported as “FECTO Belarus -

Tractor Ltd Vs. Government of Pakistan through Finan_ce

Economic Affairs and others (PLD 2005 SC 605), 2013

(Male) Auocrabad
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SCMR 1749, 2013 SCMR 1752 (Contempt of Court
Proceedings case) and AIR 1975 SC 2199, |
7. AOn the other_ hand, the learned Advocate
General, Khyber Pakhtunkhwa has referred to a recent
Jjudgment of the Hon'ble Supreme Court of Pakistan passed in

the case titled “The Divisional Superintendent, Pakjs'tan
Railways, Rawalpindi and others Vs. Syed Irshad Ali Abid

(2021 PLC (C.S.) 277)” and contended that the grant of

increments on higher eduéational qualification has since been
discontinued through Notification dated 13.09.200 1, as such, it
is a past and closed transaction and that necessary time was
granted to the employees whe have any claim, albeit, when
they failed to claim the same for long ten years, as such, “the
Act” in question was promulgated. He has also produced a
letter dated 29.04.2010 issued by the Additional Secretary.
(Regulation), ‘Govemment of .Khyber Pakhtunkhwa Finance
Department (Regulation Wing), whereby, clarification was
given about the advance increments on higher educational
qualification and according to which, a period of sixty days
was provided for the remaining claims and arguéd that even
then, petitioneré have failed to claim the advance increments at

the relevant time.

. 8, During the course of hearing, learned counse]

for the petitioners has produced letters/applications which
were duly placed on file and contended that the rights of the

petitioners to the grant of advance increments were secured

DistnctEdication-Officer SR L e

o vy ST e
{Male) Aobottabad £ XA ]
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and guaranteed by a Government’s ‘circular letter dated
1i.08.1991 and that the case of the petitioners was métpred at
the relevant time before the cut-of-date i.e. 13.09.2001 when "
the grant of such increments was discontinued. He alsd

referred to a judgment of the Hon'ble Supreme Court of .

Pakistan passed in‘mpﬁﬁgweﬁ decided on .
© 19.07.20077, | ’ | ,
9, At this stage, the learned Advocate General,
Khyber Pakhtunkhwa, representing the respondents, contended
tbat the civil servants, who were holding'highér educational .
q;xaliﬁcation prior to discontinuation of advance increments in
the year, 2001, are entitled for the bc;neﬁt flowing from

circular letter dated 11.08.1991, however, those who have

improved their qualification after the noti-ﬁcaftidn dated
13.09.2001, undgr no circumstances, can claim .the same | ‘
benefit and that the bar created through “the Act” would be 1,
equally applicable.

10. In view of the above, we, without commenting

upon the vires of “the Act” and in view of the statement of the |

” - learned Advocate General, Khyber Pakhtunkhwa, djspose of .
this and the connected writ petitions and direct the respondents
“to c;)nsider the case of the petitioners in the light of circular
letter dated 11.08.1991 and in case, they fulfill the condition
mentioned'therci_n for the grant of z;dvance increments prior to

the cut-of-date, they be allowed such benefit. It is, however,

clarified that. only the case of the present petitioners shall be

District Education Sificer | &7

Ve T
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not agitated the niatter at the relevant time.

Anpounced
Dt:14.06.2023
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