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i RFFORF THF HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD.

Application No. ^ /2024
IN

Execution Petition No. 574/2022

•Petitioners.Govt, of KP through Secretary E&SE Department & others

VERSUS

Faheem Anwar Qureshi SS GHSS Nagri Bala District Abbpttabad & others
............Respondents

OBJECTION PETITION UNDER SECTION-47 CPC 1908 

AGAINST THE TILTED CASE IN TERMS OF:-
A. That the judgment of August Supreme Court of Pakistan and 

this Honourable Tribunal have lost their efficacy for the 

purpose of implementation by clear intendment through 

section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of 

Arrears on Advance Increments on Higher Educational 
Qualification Act No. IX of 2012 & vires of the Act have not 

been challenged before any forum.
B. That the instant Execution Petition is hopelessly time barred 

under the Limitation Act No, IX of 1908.
C. That the judgment of Peshawar High Court Peshawar passed 

in WP No 3081-P/2021 dated 14-06-2023 is judgment in 

personam and said judgment is also challenged before the 

August Supreme Court of Pakistan in CPLA No. 511-P/2023 

titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is 

subjudice.

PRAYER:

On acceptance of instant objection petition in titled execution 

petitions may please be dismissed in terms of the above referred 

provision of law / grounds in favor of the applicants please.

Respectfully Sheweth:-

The applicants/ E&SE Khyber Palditunkhwa Peshawar submit as under: -
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ON FACTS:

1. That the titled Execution Petition is pending before this Honorable Tribunal 
for implementation of the judgment dated 12-05-2009 regarding the 

Advance Increments on behalf of the iRespondent Department which is fixed 

for hearing on dated 24-04-2024 for implementation report and the learned 

DDA raised question of limitation upon instant Execution Petition with the 

request that they are going to file objection petition in this respect. Hence, 
the Respondent Department further submit on the following grounds inter 

alia:
GROUNDS

A. That the instant Execution Petition is hopelessly time barred under the 

Limitation Act No. IX of 1908. Hence, liable to be dismissed without any 

further proceedings.
B. That the identical nature Implementation Petition No. 49/2012 was 

dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner 

sought leave to appeal against the order dated 30-01-2013 before the August 

Supreme Court of Pakistan and same was also dismissed on 29-08-2013 

passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO 

& Others. The operative part of the judgment is reproduced as under:-

“A bare reading of the above Sections from Khyber 

Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that 

whatever beneHt the petitioner was claiming through the 

judgment dated 12-05-2009, has been nullified by the 

legislature through clear intendment in equivocal terms, 
while vires of the said Act have not been challenged before 

any forum. This being the position leave to appeal is refused 

and this petition is dismissed.”
(Copy of judgment dated; 29-08-2013 annexed as Annexurc “A”)

C. That the Identical nature case was dismissed by the August Supreme Court 

of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the 

operative part of the judgment is reproduced as under:-

“In the instant case petitioners are seeking arrears on the basis of 

Notification dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their claim cannot be entertained and is not justiciable. 

Reliance is placed on unreported judgment of this Court dated 29- 

08-2013 (mentioned in Ground B) passed in Civil Petition No. 

360/2013. The Petitioners have not challenged the vires of the Act, 
therefore, these petitions stand abated under Act of 2012, as a 

result leave to appeal is declined and these petitions are 

dismissed.”

(Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of August Supreme Court of Pakistan and this 

Honourable Tribunal have lost their efficacy for the purpose of 

implementation by clear intendment through section 2 (1) of Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 & vires of the Act 

have not been challenged before any forum. (Copy of Act 2012 is annexed 

as Annexure “C”)

E. That the similar Execution Petitions regarding the same subject matters 

execution proceedings were adjourned sine die till the decision of August 

Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable 

Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”)
F. That the judgment of Peshawar High Court Peshawar passed in WP No. 

3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did 

not challenge the vires of the Act at any forum and judgment dated 

14-06-2023 is also challenged before the August Supreme Court of Pakistan 

in CPLA No. 51 l-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah 

& Others is subjudice. (Copy of Civil Petition No. 51 l-P/2023 is annexed as 

Annexure “E”I

G. That the instant execution petition is against the notification dated 27-10- 

2001 whereby, the basis of the claim of petitioners stood erased. In the year 

2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 

Increments on Higher Educational Qualification Act No. IX of 2012 was 

promulgated which was made retrospective from 2001. Hence, the instant . 

application is liable to be dismissed on this score alone.
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' H. That the judgment of Honorable Peshawar High Court regarding the Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 has been set aside on 

02-06-2021 and the matters are remanded to the High Court for re-deciding 

the writ petition afresh by the August Supreme Court of Pakistan and 

Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06 

other Writ Petitions having similar question of law and facts disposed on 14- 

06-2023 with the direction to respondent department to consider the case of 

petitioners only and others cannot claim such benefits having not agitated 

the matter at the relevant time. Hence, present petitioners cannot claim such 

benefits as they were not petitioners in that very writ petitions.

(Copy of order dated 02-06-2021 is annexed as Annexure “F”)

I. That copy of judgment dated 12-05-2009 is already annexed with instant 

Execution Petition as Annexure “A” at page No. 04 to 07 while copy of 

judgment dated 14-06-2023 passed by Honorable Peshawar High Court 

Peshawar is hereby annexed with instant objection Petition as 

Annexure “G”.

It is therefore, humbly requested that on the acceptance of this petition 

under section 47-CPC, 1908 the titled Execution Petitions may kindly be 

dismissed in favor of the respondents.

Secretary
Elementary & Secondary Education Department 

Khyber Pakhtunkhwa Peshawar 
(Respondent No. 05)

(Muhammad Tanveer) 
District Education Officer (M) 

Abbottabad 
(Respondent No. 03)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR GAMP COURT ABBOTTABAD

/2024Application No.L

■ IN
Execution Petition No. 574/2022

Petitioners.Govt, of KP through Secretary E&SE Department & others

VERSUS

Faheem Anwar Qureshi SS GHSS Nagri Bala District Abbottabad & others

Respondents

AFFIDAVIT

I, Mr. Muhammad Tanveer, District Education Officer (Male) 

Abbottabad, do hereby affirm and declared on oath that contents of forgoing 

petition under section 47 CPC 1908 are correct and true according to the best of 

my knowledge and belief and nothing has been suppressed from this Honorable 

Tribunal.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

/2024Application No.
IN

Execution Petition No. 574/2022

Petitioners.Govt, of KP through Secretary E&SE Department & others
IVERSUS

Faheem Anwar Qureshi SS GHSS Nagri Bala District Abbottabad & others
..........Respondents

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Officer, District Education Officer (Male) 

Abbottabad is hereby authorized to submit Objection Petition on behalf of

Secretary Elementary and Secondary Education Khyber Pakhtunkhwa Peshawar in

Execution Petition No. 574/2022 titled Govt, of KP through Secretary E&SE

Department & others Vs Faheem Anwar Qureshi SS GHSS Nagri Bala District

Abbottabad & others.

N^^(Mr. Abdul Akram) 
ADDITIONAL SECRETARY 

On behalf of 
Mr. Masood Ahmad 

SECRETARY E&SE DEPDTT; 
(Respondent No. 05)
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I ir^ tha Court of P?kl$tail
{Appellate Jurisdiction)

/■'

Present!
Mr. Justice Anwar Zaheer Jamall 
Mr. justice KhilJI Arif Hussain 
Mr. Justice l|az AhmecJ Chaudhry

/ '
V.

J

civil Petition No.3'60 of 2013. , u ,
(on appeal from Judgroant o( KPK Sarylce Trlbuna.
dated 30,1.2013. passed In Implementation PcUtlorr Na.A9/^21

Muhammad Haroon ...Petitioner

Versus
Executive District Officer, Elementary & Secondary Education Dept . Harlpur. etc 

... Respondents

In person. ;
'!

Mr. Naveed Akhtar Khan, AddKA.G. KPK.
Air. Saeed-ur-Rehman, ADO (Edu.), Haflpur,.

Petitioner:

For official respondents:
i

29.8.2013■Date of hearing;

ItlDGMENT

: Anwar Zaheer Jamall. J- By this petition under Article 212(3) of the 

^sti^utJon ff .Islamic Republic if Pakistan, 1973. leave to'appeal, li sought by 

’l[l^itl4ner Mjihammad Haroon against the order dated 30.1.2013, passed by the 

^' Ijnkhwa Service Tribunal. Peshawar (in short "the Tribunal-), whereby

;■

: •

I .h i Rakh^

' its iniplem^ptatlon application No.49/2012. In service Appeal No.506/2009

view of sections-1 & 2 of Khyber Pakhtunkhwa Cessation of Payment of

■
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wasIrt. )

^^rol&sedln 

rs on Advance Increments on Higher Educational Qualincatlon Act, 2012:NI

it Pakhtunkhwa Act No.lX of 2012).

; ' We have heard the arguments of petitioner. He has placed reliance

I

wrlier ludgment of the Tribune! dated 12;5.200B, whereby he wes held 

led forithe benefit of advance Increments on the basfs^ of higher qualification.

■ |^q|':tlSls purpose, he has also placed reliance upon the judgment of this Court, 

|l. ^ J aorilPto fnrnnratlon v Arb-jir-Rehman Chaudhry 12011 SCMft 2191.

As against It, learned Additional Advocate Genypl KPK, Mr. Naveed 
litar than, strongly contends that benefit of earlier )udgrl^tesll2£^.
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In the Siinreme Court of Pakistan

(Appellate Jurisdiction)

Present;
Mr. Justice Anwar Zaheer Jamali 
Mr. Justice Khilji Arif Hussain 
Mr. Justice Ijaz Ahmed Chaudhry

Civil Petition No. 360 of 2013.
(on appeal from judgment of KPK Service Tribunal, Peshawar 
dated 30.01.2013, passed in implementation petition No. 49/2012)

Muhammad Haroon
Petitioner

Versus

Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
Respondents

Petitioner:
For official respondents:

In Person
Mr. Naveed Akhtar IChan, Addl A.G KPK 
Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur

Date of Hearing 29.8.2013

JUDGMENT

Anwar Zah^cr Jamali, J.- By this petition under Article 712 (3) of the 

.Constitution of Islamic Republic of Pakistan. 1973, leave to appeal is sought by 

petitioner Muhammad Haroon against the order dated 30.01.201, passed by, the
Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”) whereby 

his implementation application No. 49/2012. In service Appeal No 506/2009, was 

view of sections 1&2 of Khyber Pakhtunkhwa Cessation of payment ofdismissed in

Arrears on Advance Increments on Higher Education Qualification Act, 2012 

(khyber Pakhtunkhwa Act No. IX of 2012.)

We have heard the arguments of petitioner. He has placed reliance 

on the earlier judgment of the Tribunal dated 12-05-2009, whereby he was held

entitled for the benefit of advance increment on the bases of higher qualification.
For this purpose, he has also placed reliance upon the judgment of this Court, 

reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR219).

As against it, learned Additional Advocate General KPK. Mr. Naveed

Akhtar Khan, strongly contends that benelll of earlier judgment dated 12,5.-2009,

\

2.

3.
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through implementation application No.^9/2012 Hied before the Tribunal,*^annot 

be allowed to the petitioner In view of the clear language of section-1 of Khyber 

Pakhtunkhwa Act No.lX of 2012, which has made Its sectIon-2 applicable with 

retrospective effect from 01.12.2001 and, thus, made the said Judgment 

unlmplementable.

j

We have considered the above noted submissions made before us by 

the petitioner and the learned Addl. A.G KPK and seen that Indeed as per judgment 

of the Tribunal dated 12.S.2009, the petitioner was held entitled for the benefit of 

advance increments on the basis of his higher qualification, but such Judgment has 

lost Us efficacy for the purpose of implementation by clear Intendment through 

sections 1 and 2 of Khyber Pakhtunkhwa Act No.lX of 2012, which read as.under:-

4.

Shnrt lille, application and commencement. ^ (IJ This Act may be cajlcd 
the khybder PakhlunVhwi Cessation of Payment of Arrears on Advance' ' 

Increments on Higher tducatidnal Qualification Act, 2012. ^
(21‘ It shall appiv to all the employees of the Provincial Governmerjt. whol' 

entitled to received advance Increments on highc' educational Qualification.

It shall come into force at once and shall be deemed to have taken effect

'1.

i

were

0)
on and Ijrom 1** day of December, 2001.

Cessation of payment of arrears on advar>ce IgaornenU on higher 
iedocatl^nal quaimceUon.— (IJ Notwllftstandlng anything: contained In! any 

■ ^ I'de^sloti judgment and order of any Tribunal or Court Indodlng High Court or 
'yl ■ iSuprerTii.Court of Paklstan, for the purpose of any claim for (^ymenl of arrears on

! jaccoun^oradvance Increments on higher educational quaitfioallon sanctldned In,
I •• l ■ ' ^ " ' ■ ’ ‘

2. ;
i f

> t

.■ {ipufsuarlce-of any order, letter, office merrior3n'da, nolincaUah, Instructions and

toother Instruments Issued before 1.12.2001, such orders, letters, office

jmeVnor^nda, noUflcatlons, Instructions and other Instruments shall Se deemed to
■-■;bemonfSrfstenl, ceased or revolted and ho further claim whatsoever on the bails

ll'l i shall.be entertained and all cases in respecf .of such claims

V,Y ibendln^ In any Court or Tribunal Including High Court and Supreme Co,urt of 
' • 'ii

ff^BitlsUh shall slandabated.

I

. I

''UJ* ' 5 Any order made. Instruction Issued, decision, lodgment or order of any
'SiU:

'i
r

ri'*'iciuft‘dr Tribunal including a High Court or the Supreme Court, Implemenled

i Mmhtdid(&Cely beforeHhe commencement of this. Act, shall be deemed to have been
jnade. Issued and Implemenled by the date of commencement of this Act, 

f’. •' I ' * I '
P ■ 1 j ;d'nd'^Y ahnunt already paid there-under on ac

111
'J,

on account of advance Increments or

5 arrears thereof shall be deemed to have been vaildly paid and shall not be
' d recoverable from the reelplenl Government employees." ATTESTED

J

fjislrict Eaur.atiorvOfficer 
.]Ma!^Aoi)oUabdd /pupro^A aMli-

1i
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through implementation application No. 49/2012 filed before the 'fribunal dannot

be allowed to the petitioner in view of the clear language of section-1 of IChyber 

Pakhtunkhwa Act No. IX of 2012, which has made its 

retrospective effect
section2 applicable with 

thus, made the said judgmentfrom 01.12.2001 and.
unimplementable.
4. We have considered the above noted submissions made before us by
the petitioner and the learned Addl. A.G KPK and

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of 

advance increments on

seen that indeed as per judgment

the basis of his higher qualification, but such judgment has 

purpose of implementation by clear intendment through 

seetions I and 2 of Khyber Paklitunkhwa Act No. IX of 2012 which read as under:-

lost its efficacy for the

‘T. Short title, application and commencement.—(1) This Act may be called 

the Khyber Pakhtunkhwa Cessation of Payment 

Increments on Higher Educational Qualification Act, 2012.

It shall apply to all the employees ol the Provincial Government, who 

entitled to received advance increments on higher educational qualification.

It shall come into force at once and shall be deemed to have taken effect on and 

from 1st day of December, 2001.

Cessation of payment of

of Arrears on Advance f

(2)

were

(3)

2. arrears on advance increments on higher 

contained in anyeducational qualification.—(1) Notwithstanding anything

decision, judgment and order of any 'fribunal or Court including High Court or

Supreme Court of Pakistan, lor the purpose of any claim for payment of 

account of advance increments on
arrears on

higher educational qualification sanctioned in 

pursuance of any order, letter, office memoranda, notification, instructions and 

other instruments issued before 1.12.2001, such orders, letters, office memoranda, 
notifications, instructions and other instruments shall be deemed to 

be non-existent, ceased or revoked and no further claim whatsoever on the basis 

of these instruments shall be entertained and all cases in respect of such claims 

pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated.

(2) Any order made, instruction issued, decision, judgment or order of any 

Court or Tribunal including a High ('ourt or the Supreme Court, implemented 

immediately before the commencement of this Act, shall be deemed to have been 

validly made, issued and implemented by the date of commencement of this Act, 

and any amount already paid thereunder on account of advance increments or 

arrears thereof shall be deemed to have been validly paid and shall not be 

recoverable from the recipient Government employees.”

U.ul
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A bare reading of the above sections from Khyber Pakhtunkhwa Act 

No.lX of 2012 makes U crystal clear that whatever benefit .the petitioner 

claiming through the judgmeni dated 12.S.2009. has been nullified, by the 

legislature through dear Intendment In unequivocal terms,, while vires of the said 

Act^have not been challenged before any forum.

5.

wasr '

K'

This being the position, leave to aopcal Is refused and thls ipctUlon Is

Sd/- Anwar Zaltecr Jamali.J
■IISd/- Khilji Arif Hussain,J 

Sd/- Ijaz Ahmed Chat^hi7,J 
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5. A bare reading of ihe above 

IX of 2012 makes
sections from IChyber Pakhlunkhwa Act

the petitioner was 

nullified by the ■ 
in equivocal terms, while vires of the* said

No. it clear that whatever benefit
claiming through the judgment dated
legislature through clear intendment i

12.5.2009, has been

Act have been challenged before any forum.

This being the position, leave6.
to appeal refused and this petition is

dismissed.

Sd/- Anwar Zaheer Jamali, J 
Sd/- Kliilji Arif Hussain, J 
Sd/- Ijaz Ahmed Chaudhry, J

Certified to be True CopyIslamabad 
29'’^ August 2013.
Not approved for reporting

Superintendent 
Supreme Court of Pakistan 

ISLAMABAD

Assistant District 
Education Officer (M) 

AUDoti.ih.ifl
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5Sr. Justice Qsii Fi« Isa 
Mr, Jurike Slid Mhdmcif AliShaJi

CwH Prf!tl.Dn Nn.iravPfc iTt^P ofanai
{<3 mfaJ &=o tiff jstffffrti cl
^s&sifA cs^styjit&s^ N'ajsa

MuiasotMaMd (faCP-irz-P/ioij)
ViisrCTi AHs’jsr [biCr.m'Vlsox’j)

Vcrsits
the Sutrct^itsTf EiJt'csllic'C, Go^txaiariVl q(KPK, rtc- (in bolb GlHiS)

^PdrtKyaers

^RftipootSrJili

lii |x77ca iia both ca^}
Mr- Mo^abid AU Khaa AdiU- A.G- KPK 

Ci7.lZ.2018 

Jlfj?GMF-NT

ManworAH-Slinh. J. - The facts of the rase aie that 

petstion^ri iji hrAh the prtjtioaa vierc appatnled as Primal' Sebod ToKbrri 1 

('‘Pfmjr. i^Uraopr ^\3mi2dr psatlaaer iq Oml Prtiiion No.i72-r/20i5 .

('^Pclilioncr XovO* hovv^vir^^ rttlred from scnicc 00 oi-'Q2.^i6r vhdie 

Y^tnnc^n ASAto, petitSoncr in Civil PciitioD NoLi73-P/2tJi3 (^PeJilJoncr 

U itiU fJi senricc.

PeliEh/acTL:

Forth*?.' icspojrdca'U: 
UalirofhcOTn^:

. !

TJ Tltttje pcifliorw pfm'ui to thelf cliliti trsaniins atfpancc i 

on tbo Uajis of acqiiiriui; higher rduralional q^dificalKW whilf in . 

V^r***^- Petitioner Ko.J vk-as ^>\-n Tn'c adixmcc mcrrnraifj; utwer NollftcatStBi

dated 2x1.08.1983 'fhUc pctltiftner No-z w-zs ,^'vtii three advancif Inenemmts

under the sante KotlficaJfon plus a movn^xr to BPS-ag. Pclstionei^ daim ihit 

$uhsc?qu:<!«t KotificatSoti dmi K,o8.i99t issued the Fiqiiko 

, Go-iremment of KPK, peUtioMr Nu.i oug^it to havt^been pivn 12

ai pof 

Departtnent

(xivema^ increments forobtiiiBins higher cducalJonat qualification of FA, BA

iDii iU. Miiili? pditioncT Uo M Iw Sf''cn at/TOricc fiuMmcsils, ai per ths 
'C

anse Kolificotlon for obtaining the qualifetvon of FA and BA II fe sniumlicd j :
• i •

(«3l5) Aohotwferi
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IN SUPRKMl!: COURT OF PAKISTAN
■h- (Appellate Jurisdiction)

Present: ,
Mr. Justice Qazi Faez Isa
Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P of 2013
(An appeal from the judgment of KPK Service Tribunal, Peshawar 
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahnied 
. Yasmeen Akhtar

(in CP. 172-P/2013) 
(in CP. 173-P/2013)

Petitioners *
Versus

The Secretary Education Government of KPK etc (in both cases)
Respondents

Petitioner
For the respondent:
Date of hearing:

In Person (in both cases)
Mr.Mujahid Ali Khan, Add AG KPK 
07-12-2018

JUDGEMENF

Sved Mansoor Ali Shah, J. J'hc fads of the case are llial
petitioners in both the petition were appointed as Primary School ''feachers 
(“PST”). Manzoor Ahmed, petitioner in Civil Petition No.l72-P/2013 
(“Petitioner No. 1”) however, retired from service on 01-02-2016, while 
Yasmeen Akhtar, petitioner in Civil Petition No. 173-P/2013 (“Petitioner 
No.2”) is still in service.

I'hese petitioners pertain to their claim regarding advance 
increments on the basis of acquiring higher educational qualification while in 
service. Petitioner No.l was given five advance increments under Notillcation

while petitioner No.2 was given three advance incrementsdated 24-08-1983
under the S2ime Notification plus a move-over to BPS-09. Petitioner claim that 
as per subsequent Notification dated 11-08-1991 issued by the Finance
Department, Government of KPK, petitioner No.l ought to have been given 12 
advance increments for obtaining higher educational qualification of F.A, B.A
and M.A. while petitioner No.2 be given six advance increments, as per the 
same Notification for obtaining the qualification of F.A and B.A. It is submitted
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that the petitioners were appointed as HSTs when the qualilicalion for the said 

post was matriculation.
k

Arguing the case for himself and for petitioner No.2. Mr.
granted

3.
advanceliterally

increments vide Notification dated 01-08-1983, however, subsequently through

Manzoor Ahmed submitted that they were

the Notification dated 11-08-1991 the number of advance increments were 

increased. Increments as, it was also granted for obtaining higher educational

qualification of M.A. He submits that said Notification be applicable to^

unreported judgment of this Court dated 

09-07-2007, passed in Civil Petition No. 525/2007, as well as. the subsequent

notification issued in the light of the said judgment i.e Notification dated

13-05-2009, issued by Elementary and Secondary Education Department,

Government of KPK. The above cited judgment extents the benefit

Notification dated 11-08-1991 to teachers.

Learned Additional Advocated General, KPK representing the

Government, submits that the case of the petitioners is governed by

issued by the finance department, government 

of KPK and as per clause 9 of the said notification, petitioner No.l is entitled to 

five advance increments for obtaining I'.A and B.A, whereas, petitioner No.2

is entitled to three advance increments as she has already been granted the

benefit of move-over to higher pay scale as per Notification dated 07-08-1991,

issued by the Finance Department, Government of KPK, Learned law officer

has placed reliance on an unreported judgment of this Court dated 08-09-2011, 

passed in Civil Petition No.1425/2011, which discusses the mode of calculation

of advance increment granted for higher educational qualification. In this case 

it was held that advance increment can only be granted for the* highest

educational qualification obtained, as advance increments for the degrees 

lending up to the final degree stand merged into advance increments prescribed 

for the highest qualification. In other words, advance increments for obtaining 

F.A (two advance increments) and B.A (four advance increments including two

“PSP’

and placed reliance on

of

Notification dated 21-08-1983,
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advance increments granted for f'.A) and merged into advance increments 
granted for obtaining M.A (fix advance increments), therefore, providing two 
advance increment for each higher educational qualification.

He further submits that at this stage the claim of the petitioners
cannot be entertained in the light of section 9 of the Khyber i^akhtunkhwa 
cessation of Payment of Arrears on Advance Increments
Educational Qualification Act, 2012 (“Act of 2012”), by the virtue of which the 
instant petitioner cannot proceed and
um'eported judgment of this Court dated 29.8.2013, passed in 
No. 360/2013.

5.

Higheron

stand abated. Me placed reliance on an
Civil Petition

We have heard the parties at some length and have gone through 
the record of the case. While the argument of the petitioners might have some 
merit with regard to grant of one advance increment in the case of petitioner 
No.l and four advance increments in case of petitioner No.2 in the light of 
Notification dated 11.08.1991 read with the unreported judgment of this 
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into 
the merits of the case, we need to first examine the justciability of the claims in 
the light of Act of 2012. The preamble of Act of 2012 provides as under;-

6.

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 
Increments on Higher Educational Qualification Bill 2012 having been passed 
by the Provincial Assembly of Khyber Pakhtunkhwa on 8'*’ May. 2012 and 
assented by the Governor of the Khyber Pakhtunkhwa on 8“‘ May. 2012 is 
hereby published as an Act of the Provincial IvCgislaiure ol' the Khyber 
Pakhtunkhwa.

Whereas advance increments have been granted in certain Provincial 
Government employees on the basis of acquiring or possessing higher 
educational qualification over and above the prescribed educational 
qualification from time to time.

And whereas the Provincial Government vide Notification No. (PRC): 
1/2001, dated 27.10.2001 had already discontinued the scheme of advance 
increments on higher educational qualification.

And whereas due to financial constraints, it is not possible for
the claimed and unclaimed arrears accruedProvincial Government to pay
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C.PNo. 172-P/2013. etc

It is hereby enacted as follows; {emphasis supplied)

While section-2 reads as under:-

arrears on advance increments 
Notwithstanding 

order of any Tribunal

Cessation of payment of 
educational

"2. on
•anything 

or Court
qualification.—(1)higher

contained in any decision, judgment and 
including High Court or Supreme Court of Pakistan, for the purpose of any
claim for payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, letter, office 
memoranda, notification, instructions and other instruments issued before 1. 
12.2001, such orders, letters, office memoranda, notifications, instructions 
and other instruments shall be deemed to be non-existent, ceased or revoked
and no further claim whatsoever on the basis of these instruments .shall be
entertained and all cases in respect of such claims petiding in any Court
or Tribunal including High Court and Supreme Court of Pakistan shall stand
abated.
(2) Any order made, instruction issued, decision, judgment or order of any 
Court or Tribunal including a High Court or the Supreme Court, implemented 
immediately before the commencement of this Act, shall be deemed to have 
been validly made, issued and implemented by the date of commencement of 
this Act, and any amount already paid thereunder on account of advance 
increments or arrears thereof shall be deemed to have been validly paid and
shall not be recoverable from the recipient Government employees." 
[emphasis supplied)

Plain reading of the provisions show that the claim of
advance increments on obtaining higher educational qualification was 
discontinued by the Provincial Government on 27.10.2001 Seclion-2 of the Act 
of 2012 provides that the claim for payment of arrears of Advance Increments shall 

be deemed non-existent and no further claim whatsoever on the basis of these 
instruments shall be entertained and all cases in respect of such claims ‘ pending 
in any court or tribunal including high court Supreme ('(uiri shall stand 
abated. Sub-section 2 provides that any amount of advance increment or 
arrears thereof already paid before the commencement of the Act of 2012 shall 
be deemed to have been validly paid and shall not be recoverable from the 
recipient government employees.

The scope of Act 2012 is that after the promulgation of the Act 
i.e w.e.f 11.05.2012, no government employee can claim arrears on account of 
advance increment for higher educational qualification and ’advanced

7.

8.
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incrcnmts nncl nrrenrs nlrendy paid shall nol bo recoverable from ilio rerljdeni 

BOVernmonl employee. “Arrears" Includes paymeiil of n debl or llie dlsdiarc,'.’ 

of an obllgalion'. In lids case, claim of Ibc pelitloners for mluanci' Imri'iwiil 

under Nolificnlion dulcd 11,8.1991 Is an oulslandlng nrreiir. ilcfcrnncc lo llic 
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. seclion-2. which, if outstanding on 11,5.2012. will not he payable and no claim

rcIfiliiiB to ti'o PAtno enn bo entertained.
In llie (nstnnl cane pclliioners arc seeking .irrcors on the basis of 

Nollflenlion dated 11.08.io<;> and In ihc light of ficclion-2 of the Acl of 20J2, 

their claim cannot bo ontcrlnined and Is not jnstlcloblc. Reliance Is placed on 

unreported Judgment of Ibis Court dated 29.00.2013 passed In Civil Petition 

N0.3O0/2013, The petitionors Imvc nol clmllcnged the ufres of the Ad. 

Ihcrcforc, theso petitions stand abated under Ad of 2012, ns n result leave lo

tJy.
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n
appeal is ciccllncct and these petitions arc dUmlsscd.

V
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Sd/* Qazl Foez Ibu, J.
Sd/- Syod Mansoor Alt Shah,

/
V.

Pcslinwor,
07^1* December, 201B.
Nol approved for reporting.' 
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C.Pm. 172-P/2013. etc

Increments and arrears already paid shall not be recoverable hom the recipient 
government employee “Arrears” includes payment of a debt or the discharge

• of an obligation. In this case, claim of the petitioners for advance increment 
under Notification dated 11.8.1991 is an outstanding arrear. Reference to the
deeming commencement date under section-1(3) of the Act is simply to
identify the cutoff date for the. purpose of tabulating arrears as mentioned in
sectionr2, which, if outstanding on 11.5.2012, will not be payable and no claim
relating to the same can be entertained.

In the instant case petitioners are seeking arrears on the basis of 
Notification dated 11.8.1991 and in the light of seetion-2 of the Act of 2012,
their claim cannot be entertained and is not justiciable. Reliance is placed on
unrepprted judgment of this Court dated 29.8.2013 passed in Civil Petition
No.360/2013. The petitioners have not challenged the vires of the Act,
therefore, these petitions stand abated under Act of 2012 as a result leave to 
appeal is declined and these petitions are dismissed.

9.

Sd/- Qazi Faez Isa. J.
Sd/- Syed Mansoor Ali Shah, .1.

Peshawar,
07"’December 2018
Not approved for reporting
Sadaqat Certified to he true copy

Assistant Registrar 
Supreme Court o f Pakistan 

Peshawar
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REGISTERED NO. RillO: extraordinary

GOVERNMENT
I

GAZETTE

KHYBER IPAKHTUNKHWA
Published by Authority

PESHAWAR, TUESDAY, 15TH MAY, 2012.

PROVINCIAL ASSEMBLY SECRETARIAT 
KHYBER PAICETPUNICSWA

NOTIFICATION
Dated Peshawar, the IStii May, 2012.

PA/Khyber Pakhtunkhwa/Bills/2012/20711—The Khyber Pakhtunkhwa 

Cessation of Payment of Arrears bn Advance Increments on Higher Educationai Quaiification 
Biii, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 
2012 and assented to by the Governor of the Khyber Pakhtiihkhwa on IP*’ May, 2012 is hereby 
published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.

THE ICHYBER PAKHTUNKHWA CESSATION QF PAYMENT OF ARREARS ON 
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION

ACT,2012.
i

(KHYBER PAKHTUNKHWA ACT NO. rX OF 2012)

(first published after having received the assent of the Governor of the Khyber 
Pakhtuuldiwa in the Gazette of the Khyber Palchtunldiwa

(Extraordinary), dated the 1^'' May, 2012).

No.

AN-
ACT

to cease the payment of arrears deemed on account of advance increments on
higher educa tional qualifica tion.

WHEREAS advance increments have been granted to certain Provincial 
Government employees on the basis of acquiring or possessing higher editcatioual 
qualification over and above the prescribe educational qualification from time to
time; '

893
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AND WHEREAS tlie Provincial Government vide Notification No. (PRC)l- 

1/2001, dated 27,10.2001, had already discontinued the scheme of advance 

increments on higher educational qualification;

AND WHEREAS due'to financial constraints, it is not possible for Provincial 

Government to pay the claimed and unclaimed arrears acciued from the said 

iucrements;

It is hereby enacted as follows:-

1. Short title, application and conunencement.— (1) This Act may be called the 

Khyber Paldituuldiwa Cessation of Payment of Arrears on Advance lucrenleuts on 

Higher Educational Qualification Act, 2012.

(2) It shall apply to all the employees of the Provincial Goverulnept, who 

were entitled to received advance iucrements on higher educational qualification.

(3) It shall come into force at once and shall be deemed to have taken 

effect on and from 1®^ day of December, 2001.

Cessation of payment of arrears on advance Increments on higher 

educational qualification.—(1) NotAvithstandiug anything contained in any 

decision, judgment and order of any Tribunal or Court including High Court or 

Supreme Court of Palcistau, for the purpose of any claim for payment of arrears on 

account of advance iucrements on higher educational qualification sanctioned in 

pursuance of any order, letter, office memoranda, notification, instructions and 

other iustiuments issued before 1,12.2001, such orders, letters, office memoranda, 
notifications, instiuctions and other iustnimeuts shall be deemed to be non­
existent, ceased or revoked and no further claim whatsoever on the basis f)i these 

iustiuments shall be entertained and all cases in respect of such claims pending 

in any Court or Tribunal including High Court and Supreme Court of Paldstan 

■ shall stand abated.

2.

(2) Any order made, iustniction issued, decision, judgment or order of 

any Court or Tribunal including a High Court or the Supreme Court, implemented 

immediately before the commencement nf this Act, shall be deemed to have been 

validly made, issued and implemented by the date of commencement of this Act, 
and any amount already paid there-uuder on accotint of advance iucrements or 

arrears thereof shall be deemed to have been validly paid and shall not be 

recoverable from the recipient Government employees.

Office?
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Removal of dlffieTilties.— If any difficult arises, in giving effect to the 

/ provisions of this Act, the Provincial Government may make such orders as it may 

deem just and equitable.

Repeal.- The Ithyber Paldihinldiwa Cessation of Payment of Arrears on 

Advance Increments on Higher Educational Qualification Ordinance, 2012 (ITliyber 

Palthtunldiwa Ordinance NO. 1 of 2012), is hereby repealed.

4.

BY ORDER OF MR. SPEAKER:

PROVINCIAL ASSEMBLY OF RHYBER 

PAKHTUNKHWA

(AMANULIAH)
Secretai-y

Provincial Assembly of lOiyber Palditunldiwa

Printed and published by the Manager,
Staty. & Ptg. Dcptl., Khybcr PnklUunkliwa, Peshawar
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21.10.2020 , Petitioner in person present.'

Usman Ghani learned District Attorney alongwith Sohall 

Litigation Assistant for respondents present.r

O

From the record, it is evident that-the present petitioner and others
' ' * ' ^

■ filed- service.appeals U/S 4 of the Khyber Pakhtunkhwa Service-

Tribunal Act/ 1974 .for grant of advance increments with all back 

'' . benefits on the basis of para-05(!) (c) of the Notification No. FD (PRC).

■ 1-1 /89. dated *11.08.1991 Issued'by Finance Department apd in , ■
* • ’ * * '

■ -pursuance, of jodgcnent-passed by the August Supreme Court of
' •

Pakistan and -vide judgment dated 12.05.2009 .in appeal
' • . I

No.1276/2007, all the appeals were accepted. In the meanwhile,
f

Khyber Pakhtunkhwa Cessation of Paymenf.pf Arrears on Advance ' 

Increments oh Higher Qualification Bill 2012 having been passed by; 

the Provipcial Assembly-Khyber Pakhtunkhwa on 8* May, 2012 and' 

assented to by the Governor Khyber Pakhtunkhwa on 11^ May, 2012 .

was published as an ■ Act of the' Provincial- .Legislature of Khyber |

. Pakhtunkhwa. This Act was challenged before the Service Tribunal as 

well as in the August High. Court Appeals' pending rn the Service . 

Tribunal 'vyere. withdrawn by the appellants vide order, dated '■
* * . * * ■ 'i

vt]D 21.03.2018 of this Tribunal. Writ Petitions were allowed vide order .
A. ■ .. • • ■ .

dated 08.06.2017 and the official respondents were directed to provide

'the benefits of advance increments according to. the notification dated ‘‘ [. -

11.08.1991 on attaining. higher qualification during sefvice. the.'

"respondent departments challenged the said order in the, August .

■ Supreme Co.urt of Pakistan and vide order dated 18.12.2019 of the i

•' August Supreme Court of‘Pakistan, leave was granted- and the^ •
■■ ■ .. . ' . ■ ■ ■ . ■ '' ili.

impugned_ judgment passed by the -Honhle Peshawar High Court was

suspended.

t •

i

* %

I

■ • f

;

1

Ccrtifie^y \

^BTrwgVi iri i“i • Tf-iT^ii 11 n i —-rwr-rir . i

CamScar



»
I .rI I.«•

/••
0

;■ 2t;t V
t «•»

#?': '• \f
• • •• ■ . '

In yfew of the above discussion, the Instant execution proceedings . 

are adjourned sine die till the decision by the August Supreme Court of 

•Pakistan. Petitioner. Is.at liberty to seek its restoration after the- 

. decision by the August Supreme Court of'Pakistan. .File'be consigned 

.to the record room, ' • ' ' .

m
' -‘i

5^
» ‘

1

1
1

i •

a tf
‘[

\

> r. iII

t 1 .I * t(Rozln^d^hman)
M^bem)

Canip Court,WAbad
>

Cert J-'
k

V

1 •examiner
. K^ber Pokhtunkhwt 

Service Tribuoal.
.' PesbawoT
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1LN_Xllt.Ji.UJULU,KULCUALlUl-QJ-llM<-LSJ-AJi 
(AppiMUtr JurlidUllon)

cru NixJSJJ^—/Joa

CkM'wtutvoi khylvr I'akhiunUws^n tiuough Sccn*Ur>' li^uUlUhinfnl 
FVs^wmr k othcw

POTITIONUUS

VERSUS

SjKvsiullih & odvrj RESPONDENTS

Afipfiatfn*m llon'hU Pn)iawor lii^h Court. Pfstunvor

Advooitf Caural Khybn Pakhtuukhu'o 
Pesttaxcar

j

for PetitioMT

■■hMkn Sadii«//j])i lanJoli, AORInstitmUd by

INDEX

PagvDatedS>fo { Description of documents
1. I ConcLv statement 0W)8.2023 lA-B

08-08.2023 1-51 1 CP.LA
14-06-2023 *6-123. Short along\nlh detaiiled Judgment of

Peshawar High Court Peshawar___________
4. i Ground of Writ petition No. 5253.P/2014

Remand ozder of Supreme Court in CA No.
2139 of 2020__________________________
Para^vise comments of Petitioner No., 2

}

23-06-2014 13-20
02-06-2021 21-24o.

104)3-2015 25-266.
17-(M-2015
274XV2012

27-28Paraxsisc comments of Petitioner No37.
29-31KP cessation of payment of arrears on advance

increments on higher educatioiul qualification 
Ordinance 2012 ______________________
KP cessation of payment of arrears on advance

increments on Iiigher educational qualification 
Act, 2012

8.

15-05-2012 32-3-19.

20-06-2013judgment InCA No. 1225 of 2007 35-3910.
Judgment In COC No. 133 of 2002
Copy of Notification of. Finance Doptt circular 11-08-1991 
letter no, FljfPRQl-1/09 

11-10-2012 40-1211.
43-4611

i-

§(juca^n Officer 
(Male) Aobottaba^
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13. Copy of letter No. PD(SRI)2-123/02007 03-01-2009 47
14. Copy of educiUional documents 48-66
15. Copy of Judgment in CP No. 525 of 2007

Copy of Judgment in WP No. 368/2009
19-07-2007 67-69

16. 24-03-2009 70-73
17. Policy regarding grant of advance increment on

higher qualification to the teaching staff (non 

Gazetted)

74-75

18. Judgment in CP No. 172-P/2013 07-12-2018 76-80
19. Stay application 08-08-2023 81-82
20. Affidavit of facts & service 83-8408-08-2023
21. Notice to the respondents 85-8608-08-2023

CKRTIFIED tliat Uie paper book has been prepared in accordance with the rules of tl 
Court tmd all the documents necessary for due appreciation of the court have bei 
included in it. Index is complete in all respect.

,v

(Miah Saadullah ]andoli) 

^Advocate-on-Record 

Supreme Court of Pakistan 

For Govemment/Petitioneri

t
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IN THH SUPREME COURT OF PAKISTAN. 
(Appellate jurisdiction)f)m

CPLANO. /2023

Government 0/ Khyber Pakhtunkhwa through Secretary Establisiimcnl 
Department, Peshawar k others

PETmONERS
t

VERSUS
;

Saeedullah k othersV RESPONDENTS

CONCISE STATEMENT

Claim for advance Increments on higher 
qualification
The respondents challenged the vires of the Act of
Khyber Pakhtunkhwa Cessation of payment of 
arrears on advance increments on higher educatipn 
which was later on abandon and claims of advance 
increments in the Idler dated 11/08/1991 and, if 
they fulfill the conditions mentioned therein for 
the grant of advance increments they be consider 
for the same.

Subject matter and the1
law
Controversy between the 
■parties

2

/

Government / petitionersWhich side has filed this 
petition

3
^-----W

Who filed it and with what result 'Dale of
a) Institution
b) Decision
a) 23/06/2014
b) 08/06/2017

Court /Forum4

Respondents filed writ petition 
which has been accepted.

Hon'ble Peshawar High
Court, Peshawar

5.

Petitioners field CPLA which
was converted into Appeal and 
the same was allowed by 
remanding the matter back to 
High Court for decision afresh.

0)16/08/2017
b)02/06/2021

' ofSupreme Court
Pakistan

6.

V
Respondents filed writ petitidn
which has been accepted.

0)23/06/2014
b) 14/06/2023

Hon'ble Peshawar High
Court, Peshawar

7.

Treatment of points In the Impugned 
judgment ^

6 Points noted In the
Impugned Judgment •

In view of above, we, without commenting
upon the vires of "the Act" and in view of the 
sUtement of the Learned Advocate General, 
kltyber Pakhtunkhwa, dispose of thb and the 
connected writ petitions and direct the 
petitioners to consider the case of the 
g^spondents In the light of circular letter dated

In all these petitions, the
respondents have mainly 
questioned the vires of the Khyber 
Pakhtunkhwa Cessation of 
Payment of Arrears on Advance 
increments on Higher Educational 
Qualification Act, 201X

CamSca
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n/08/1991 and In case, they (uKlll the 
condition mentioned therein for the grant of 
advance incremenU prior to the cut-of-dale, 
they be allowed such benefits. It Is, however, 
clarified that only the case of the present 
respondents shall be considered and dial 
others cannot claim such benefits, having not 
amtated the matter at the relevant iime._____

(heannofter to be referred as "the
Act"
Comments were colled from liie 
petitioners who furnished the 
same, wherein, they opposed the 
issuance of desired writ asked for 
by the respondent

7 Question requiring consideration & decision by the Supreme Court
> Whether the Provincial Government .had already discontinued the scheme of

Advance Increments on Higher Educational Qualification form time to time 
vide Notification No. (PRq 1-12001 dated 27/10/2001, which was later on 
converted into proper law promulgated by the Provincial Assembly?

> Whether the legislature has no authority to nullify the judgment of superior 
Court through proper and competent legislation?

> Whether the respondents have lost- the claim after passing of Cessation of 
Advance Increments on Higher Education Qualification Act, 2012?

> Whether after abandoning the prayer to challenge the varies of law
of respondents did not remained in filed with any prayer and the relief 
granted by the Hifih Court to the respondent is beyond the pleading? ----- -

the claims

LAW/UULING ON THE SUBJECT8.

AGAINSTFOR
NILCONSTITUTION OF iSLAAlJC REPUBUC Of 

PAKISTAN 3973 .
1.

JCHYBER PAKHTUNKHWA CIVIL SERVANT 
CESSATION OF ADVANCE INCREMENT ACT,
2012
PLD 2032 SC 1923

CERTIFICATE
Certified that, we, the undersigned prepared the above concise statement which is 

correct.

(Additional Advocate General) 
Khyber Pakhtunkliwa

pin Saadullah Jandoll) 
Advocale-on-Record 

lupreme Court of Pakistan 
For Govemment/Petitioners

iM-',; I '
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IN THE SUPREME COURT OF PAKISTAN 

(Appcilalc Jurisdiction)

y'

CPLA NO. 511—mn

1. Govemmenl of Khyber Pakhtunkhwa through Secretary S&GAD, Civil 
Secretariat^ Peshawar (Now* Coo/ 0/ Khyber Pakhtuukhwa through 
Secretary BstabUshment Deftartinetit,, Peshawar}

2, Secretary to Government of Khyber Pakhtunkliwa, Finance Departnienl, 
Civil Secretariat, Peshawar

y. Secretary, Elemcntar)’ & Secondary Education, Civil Secretariat, Peshawar

4. Executive District Officer, Elementary k Secondary Education, Buner (f^ow 
District Education Officer (Male), Bunner)

5. Executive District Officer, Elementary & Secondary Education, Swabi (Now 
District Education Officer (Male), Swabi)

PETITIONERS

VERSUS

1. Saeedullah S/ o Rizwan Ullah, District Swabi, PET, GHS Panjmand.
2. Abdul Raziq S/o Muhammad Jamil, District Swabi, AT, GHS, Panjmand.
3. FazaJ Hadi S/o Rahim Ullah, CT, GMS, Agarai 0>ca) District Buner, 

Presently residing at Danish Abad, House No.lO, Slree-D, Peshawar.
4. All Gohai Khan S/o Mardan Shah, PET,GMS Kawaga, District Buner 

Presently Rashakai, district Nowshera.
5. Mukhtar Ahmad S/o Said wahab PET, GMS Agarai Qica) District Buner 

presently at Eld Gah colony, Gul Bahar, Peshawar.
6. AJbar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Buner, 

presently at Ghani Plaza, Top floor, Khyber Super Market, Peshawar Cantt.
7. Muhammad Faqir S/o Gulab Khan, PET, GHS jangai, district Buner, 

presently at Ghani Plaza, Top Floor Khyber Super Market, Peshawar 
Saddar.

8. Hussan Malook S/o To) Malook appointed as PST on 18-05-1995, GPS
Agarai (Jica) District Buner. * j

9. Nazarul Islam S/o Abdul Maula appointed as AT^on 16-7-2007, GMS 
Chalindarai, Buner.

10. Said Faqir S/o Habib shah appointed ns CT on 30-6-2009 GHS Kawaga, 
Buner,

11. israr Ullah S/o Ikram Shah appointed as CT on 5-4-1999, GHS Kawga, 
Buner.

12. Safiq Ahmad S/o Muhammad Yaqoob, AT GHS,
Bimcr. /

Asharrai, District

CamScaiOistriH€tiuc«wfu)tftcer
(MalejADdottabad •asauuif
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I
flygUBMB OQunT OP PAinnrAN 

' (Appcilnia Jurinillclion}
M

IPlinBttWTl llMr« Juillcd OuUor AlimeUt CJ 
Mn Juillee MaxharAlam KJiiui Mlunkhel 
Mr. Juillco fiayyed Mocohor AU Akbti/ Naqvl >1

I

* ' ICrVlL APPBALB Hn.Qinq TO 3143 OP 2010 Affff •
AHD

CIVIL PETITIOH H0.2*P OF 3030
tAltlnil the judpnenti dalei 8.6.3017. 20.6.2019, 29.10.2019 ajd 
33.10.3019, {>«iied by the Peihawftf Hljh Ceurt,
Ne.2053 ofOOH, 913.por3014, i4I8of2OH,30fll*P o/30l3, UB2*P ol 
2018.3336*Poraoigand4713*Per20>fl,rea^etively) .

{I
• 1

I
i ■

CA,2Xa9Qfaoi9' Qovenunent of /f/iyber PaWitun;cAu»aEatabllshmentthrough Seeniary 
Deparimentt Peshawar and others vs. 
Saeedullah and others

I

cA,2J40ofaoi9 Government of Khyber Pakhtunkhwa 
through Secretary Finance, Peshawar and 
others Vs, Sfuhammad Iqbal and others

CA*2J410/2019 Government of Khyber Pakhtunkhwa 
through Secretary Elementary & 
Secondary Education, Peshawar and 
others Vs. MoliA Muhammad and others

CA,2242 0/2019 Government of Khyber Pakhtunkhwa 
through Chief Secretary, Peshawar and 

■ others Vs. Anyat Ullah Khan and others

CA*2143 O/2019 Government of Khyber Pakhtunkhwa 
through Chief Secretary, Peshawar and 
others Vs. Afuhonunad Kehmoh end 

* others

CA,9B6o/2020 Coyemmenl of KTiyber Pohhfunfchu^a 
through Secrelary JSIementary & 
Secondary Education, Peshawar ond 
others Vs. Muhammad Anwar

I l;<1

I

I,
, I

I
!■!
\

I

ll
I

CP»2’P of2020 Provindal Police Oj^icer, Khyber
Pakhtunkhwa, Peshawar and others Vs, 
Muhammad Akbar Khan and others

!

.TTESTED
lit:; Mr. Zahid Yousaf Qureshlf 

Additional Advocate General,
For the Appellanla 

* and Petitioners
nw Court A.Knpale 

Coun d

'1 t

I

trnwmitut

iwn Officer
(Male)ADOouabaa

ilii
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i(in oil cnnou) Kliyhcsr PoUlHunkhv/a 
Ktuinlc Khallq,
Lil. Officcr/DEO Swabl 
Iflllduir Ohnnl, DEO (M) Dunir 
SliuKirUllah,S.O,(UL|,
R Dcpnrtmiinl, KPK

: Mr. Muhammad Ina Klmn KbulH* 
. ASC

. I
I

.;

ror Rcfipondcnio 
No.I, 2, ^ to9, 12 to 
H, 16 lo 32 in 
CA.2139 of 2019

■ *i!
/

\
Rcnpondcnla m 
CA,2H0of2019

Nemo
I

I
For Respondenta 
No.2 to 5 In CA.2141 
of 2019 and 29,32 
Qjid 33 in CA.2142 of 
2019

■ * Mr. Amjad All, ASC a/w
Mr. Anis Muhammad Shahzad, 
AOR-

' i
I

!
: Mr. Muhammad Amir Malik, ASC 

Syed Rifaqat Hussain Shah, AOR

: Mr. Misbah Ullalt IChan, ASC

iFor Respondent No. 1 
in CA.2H3 of 2019

I

Sole respondent in 
CA.986 of 2020

. t

I• ;
IRespondent in GP.2- : N.R.

P of 2020 •ii ]

• 1

Remaining . 
Respondents in all 
C.As.

; Nemo
> i

• i
Date of Hearing : 02.06.2021

ORDER I

The learned Additional \ \GJ-GULZAR AHMED.
•I

I
Advocate General, Khyber Pakhtuiikhwa (AAG], contends that in

' I ;
the very writ petitions filed before the Peshawar High Court,

, i

vires of the Khyber'Pakhtunkhwa Cessation of Paymeul of Krceais 

Advance Increments on Higher Educational Qualification 

(Act NoJXJ of 2012 (the Act of 2012), but no ;:otjce under Ordej
'It

XXVII-A CPG was issued to the Advocate General, Khyber

I
■ .

ActATTESTED on

■‘iv.nt Court
' |r;!i;"0i'Ul r||V\il'i3inn

llblttiib'i'JvV'JP

0i5Uic>W(W|'^®^ 
[Male) AoboiUP^H

CamScar
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I

!i
pnkhlunkhwa, which la Ihc tntindnloiy rcquircnicnl of Inv/ in , 

of judgment panned by a H-Mcmbcf Pencil of Ihin Court ; . 

rcacrnlion of I'nlcMarUkr^ulUifUyli^ '

terms

reported an

Justice and PnrlianiGntarv
1992 SC 723). He ;;

I^.gw.

Mtab Ahmod Khan Shernao and otherg (PhD 

furdicr relies, upon the judgmenU of this Court in the caac^ of 

Superintendent Central .Inil, Advalo. Rawalpindi JA

ii

Mnmmacj ^ i;
bi

Abbnsi (PLD 2013 SC 223) and Federal Public Service ComTn|s_sion

Mnhmnmad Afng rmd others (PLD 2002 SC

I
)1

IIand others v. Sved
. t

167).
I

counsel- appearing for Use respondentsThe learned2. ,ii

raised by the’AAG, who wereconfronted with the issue, aswere
i

High Court may have passed order , 

t of Order XXVII-A CPC.
unable to show that the

complying with the mandatory requiremen
• i

the Advocate General being itself a •The issuance of notice to

mandatory requirement of law, as laid do\vn in 

judgments of this Court, the High Court deciding the writ peUtions

• t

the above cited .j:‘ 1
I

\

2 of the 11without issuing 6f such notice and also declaring Section 

Act of 2012, as ultra vires the Constitution was, therefore, notiin 

accordance with the law, rather contrary to law as laid down .b>^ 1|

r 1

t
t

) :
Vl

this Court in the above cited cases.

»I

In view of the above, the impugned judgments are set •!
j

•i '•
aside and the matters arc remanded to the High Court for j 

rc-deeiding the writ petitions afresh, after issuing of notice under ! I 

Order XXVlI-A CPC to the Advocate General, Khyber

3.

TESTED V I

1 I• »

)} Cotjri-iw^iatc PaJehtunkhwa, in accordance with law. / 1 •

CamSDistrict Education Officer 
(Male) Aobotiabad
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i&' The appoula nlnncl nllowcd, while the civil petition is \\
' ' ' ^

converted ii\lo nppcnl and allowed, In liic above terma.

4.

I

Iw As the matters ai*e qultC' old, it is expected that the \ 

High Court will ■decide the-some cxpeditiausly, preferably v/|thin a •
i

wt 5.w
m

•I

'll
iSd/-HCJ 

Sd/-J 

Sd/-J, pCertifiscI lo be IriiG Copy

} 'period of [our months.
• I

. :! »
• I

V‘^
• I ^

V—■^.r» ; I

Senii/r Cw\'.n Associate 
Supreme Cov.r.. of Pskislan 

lslainsbe:l

IIO• , r.
: i<:

' .If^slainabAl^
.;•■' *02i06.2q2iv

*NQT approved FOR REPORTING* 
. •• Mahub/;' V/

/ .

il

- •• iV
ri

•
1-
. i
• I

' T

;

^GWUiCrlminaien.wo:
Dale ofPrC50iV.y’.l';ii:-„
MoofWcnic:--------

------
Rf;<:;’Mlior:'^C:'.' •

Qr^;;\vyr,\,
CouilFiO^:ii:n*p^J - 

Ofllcc4Co:r.r\;‘ ‘ 
Daleo:nc'*.-.'.''r;'( • ■ ;■:”/• - 
Cc;r.p3f2dbyr.''^i —
Received bv------- -
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1;

c5^»t

• « •
70

•• VJ

. !

• t

(Male) AobouaM CamScai
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JUDGMENT SHEET
nil

PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

j W.P. No.3081>P/2012 with CM No.l672>P/2Q22

Anayat Ullah Khan and others

Vs.
Government of IChyber Pakhtunkhwa through Chief 

Secretai7, Peshawar and others
■

Date of hearing 

Petitioner(s) by:
24.06.2023

M/s. Noor Muhammad Khattak and L. 
Nawab Ali Noor, Advocates.
Mr. Amir Javed, Advocate General 
IChyber Palditunlchw'a and Barrister 
Muhammad Yaseen Raza Khan, Addl: 
Advocate General a/w Mr. Fazl-e-Khaliq, 
Litigation Officer, DEO (M&F), Swabi.

*******

Respondent(s) by:

JUDGMENT

ANWAR, J. Through this single judgment, we intend 

to decide the instant writ petition and Writ Petitions, listed 

below, since in all these cases, similar questions of law and 

facts are involved. The connected writ petitions are:-

L W.P. NO.913-P/2014 titled, Muluwimad 
Iqbal and others Vs. Government of 
Kliyber Pakhtunkhwa through Secretary 
to Government, Finance Department, 
Peshawar and others.

iU W.P. NO.J418-P/2014 titled, Molvi 
Muhammad and others Vs. Government 
of Kliyber Pakhtunkhwa through 
Secretary Elementary & Secondary 
Education Departnient, Peshawar and 
others

Hi W.P. NO.2053-P/20I4 titled, Saeed Ullah 
and others Vs. Government of Kliyber 
Pakhtunkhwa through 
S&GAD, Peshawar and others 

iv. W.P. NO.1182-P/2018 tided, Muhammad 
Rehman and others Vs. Government of 
Khyber Pakhtunkhwa through Chief ■ 
Secretary, Peshawar and others 

p. W.P. No.2326~P/20I9 titled, Muhanimad 
Anwar Vs. Government of Khyber

/

Secretary

(Male) ADboUabadli
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J

Pakhtunkh wa through
Education, Peshawar and others 

vi. W.P. NoJ680~P/2021 titled, Ghandal 
Khan Vs. District Education Officer 
(Male), Peshawar and others

In the instant writ petition, the petitioners have 

prayed for the following relief:-

Secretary

2.

"/r is, therefore, humbly prayed that on acceptance 
of this writ petition, this Hon’ble Court may be 
pleased to declare the act as against the basic 
norms of law & rules repugnant to constitution, law 
and practice/policy as such no legal effect liable ti 
mauled set-^nde

fj

3. In all these petitions, the petitioners have 

mainly questioned the vires of the Khyber Pakhtunkhwa 

Cessation of Payment of Arrears on Advance Increments 

Higher Educational Qualification Act, 2012 (hereinafter to be 

referred as “the Act").

on

4. Comments were called from the respondents 

who furnished the same, wherein, they opposed the issuance of 

desired writ asked for by the petitioners.

Arguments heard and record perused.

Perusal of the record transpires that the 

petitioners have questioned the vires of “the Act" on the 

ground that promulgation of “the Act” had defeated the 

judgments of the superior Courts. He further contended that

5.

6.

vested rights of the petitioners have accrued in the matter and

r placed reliance on the judgments reported as “FECTO Belarus 

Tractor Ltd Vs. Government of Pakistan through Finance

Economic Affairs and others (PLD 2005 SC 6051. 2013
I

/

ATI
(Wale)Aubcttabad

P e s h a Q SyC o u ft
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SCMR 1749^ 2013 SCMR 1752 (Contempt of Court

Proceedings case^ and AJR1975 SC 2199^\

7. On the other hand, the learned Advocate

General, Khyber Pakhtunkhwa has referred to a recent 

judgment of the Hon'ble Supreme Court of Pakistan passed in 

the case titled “The Divisional Superintendent Pakistan

Railways, Rawalpindi and others Vs. Sved Irshad Ali Abid

(2021 PLC (C.S.) 277V* and contended that the grant of 

increments on higher educational qualification has since been 

discontinued through Notification dated 13.09.2001, as such, it 

is a past and closed transaction and that necessary time was 

granted to tlie employees who have any claim, albeit, when 

they failed to claim the same for long ten years, as such, “the 

Act” in question was promulgated. He has also produced a 

letter dated 29.04.2010 issued by the Additional Secretary 

(Regulation), Government of Khyber Pakhtunkhwa Finance 

Department (Regulation Wing), whereby, clarification 

given about the advance increments on higher' educational 

qualification and according to which, a period of sixty days 

was provided for the remaining- claims and argued that even 

then, petitioners have failed to claim the advance increments at 

the relevant time.

was

8, During the course of hearing, learned counsel 

for the petitioners has produced letters/applications which 

were duly placed on file and contended that the rights of the 

petitioners to the grant of advance increments were secured

' A. I
P e s h a w i g »yC o u rt

ifficefOislritfEdll^
(Male)ADbottabaa

■Ji
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Government’s circular letter datedand guaranteed by a 

11.08.1991 and that the case of the petitioners was matured at

. 13.0:9.2001 whenthe relevant time before the cut-of-date i 

the grant of such increments was

referred to a judgment 

Pakistan passed in “CPTAs No.5?,S and 526/20017 decided^

i.e

discontinued. He also 

of the Hon'ble Supreme Court of
I

1Q.Q7.2007”.

the learned Advocate General,At this stage,

Khyber Pakhtunkhwa, representing the respondents, contended
9.

that the civil servants, who were holding higher educational

discontinuation of advance increments mqualification prior to

entitled for tlie benefit flowing from 

dated 11.08.1991, however, those who have

improved their qualification after the notification dated

claim the same

the year, 2001, are

circular letter

13.09.2001, under no circumstances, can 

benefit and that the bar created through “the Act” would be
•1

equally applicable.

In view of the above, we, without commenting10.

upon the vires of “the Act” and in view of the statement of the 

learned Advocate General, Khyber Pakhtunkhwa, dispose of 

this and the connected writ petitions and direct the respondents 

to consider the case of the petitioners in the light of circular 

letter dated 11.08.1991 and in case, they fulfill the condition 

mentioned therein for the grant of advance increments prior to 

cut-of-date, they he allowed such benefit. It is, however, 

clarified that only the case of the present petitioners shall be
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i considered and . that others cannot claim such benefits, having 

not agitated the matter at the relevant time.
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