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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD.

SSSKhyber Pakhtukhwa
Stis vice 'IVibunal Application No. /2024

INIb'iary No.

Execution Petition No. 736/2022

Govt, of KP through Secretary E&SE Department & others Petitioners. .

VERSUS

Gul Faraz SST GHS Jabrian District Abbottabad & others
Respondents

OBJECTION PETITION UNDER SECUON-47 CPC 1908 

AGAINST THE TILTED CASE IN TERMS OF:-
A. That the judgment of August Supreme Court of Pakistan and 

this Honourable Tribunal have lost their efficacy for the 

purpose of implementation by clear intendment through 

section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of 

Arrears on Advance Increments on Higher Educational 
Qualification Act No. IX of 2012 & vires of the Act have not 
been challenged before any forum,

B. That the instant Execution Petition is hopelessly time barred 

under the Limitation Act No. IX of 1908.
C. That the judgment of Peshawar High Court Peshawar passed 

in WP No 3081-P/2021 dated 14-06-2023 is judgment in 

personam and said judgment is also challenged before the 

August Supreme Court of Pakistan in CPLA No. 511-P/2023 

titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is 

subjudice.

PRAYER:

On acceptance of instant objection petition in titled execution 

petitions may please be dismissed in terms of the above referred 

provision of law / grounds in favor of the applicants please.
>

Respectfully Sheweth:-

The applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under: -



r
ON FACTS;

1. That the titled Execution Petition is pending before this Honorable Tribunal 
for implementation of the judgment dated 12-05-2009 regarding the 

Advance Increments on behalf of the Respondent Department which is fixed 

for hearing on dated 24-04-2024 for implementation report and the learned 

DDA raised question of limitation upon instant Execution Petition with the 

request that they are going to file objection petition in this respect. Hence, 
the Respondent Department further submit on the following grounds inter
alia;

GROUNDS
A. That the instant Execution Petition is hopelessly time barred under the 

Limitation Act No. IX of 1908. Hence, liable to be dismissed without any

further proceedings.
B. That the identical nature Implementation Petition No. 49/2012 was 

dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner

sought leave to appeal against the order dated 30-01-2013 before the August
also dismissed on 29-08-2013Supreme Court of Pakistan and 

passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO 

& Others. The operative part of the judgment is reproduced as under:-

“A bare reading of the above Sections from Khyber

same was

Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that 

whatever benefit the petitioner was claiming through the 

judgment dated 12-05-2009, has been nullified by the 

legislature through clear intendment in equivocal terms, 

while vires of the said Act have not been challenged before 

any forum. This being the position leave to appeal is refused 

and this petition is dismissed.”
(Copy of judgment dated 29-08-2013 annexed as Annexure “A”l 

C. That the Identical nature case was dismissed by the August Supreme Court 

of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the 

operative part of the judgment is reproduced as underl

ain the instant case petitioners are seeking arrears on the basis of 

Notification dated 11-08-1991 and in the light of section-2 of the
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rr Act 2012, their claim cannot be entertained and is not justiciable. 
Reliance is placed on unreported judgment of this Court dated 29- 

08-2013 (mentioned in Ground B) passed in Civil Petition No. 
360/2013. The Petitioners have not challenged the vires of the Act, 
therefore, these petitions stand abated under Act of 2012, as a 

result leave to appeal is declined and these petitions are 

dismissed.”
(Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of August Supreme Court of Pakistan and this 

Honourable Tribunal have lost their efficacy for the purpose' of 

implementation by clear intendment through section 2 (1) of Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 & vires of the Act 

have not been challenged before any forum. (Copy of Act 2012 is annexed 

as Annexure “C”j

E. That the similar Execution Petitions regarding the same subject matters 

execution proceedings were adjourned sine die till the decision of August 

Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable 

Tribunal, (Copy of order 21-10-2020 is annexed as Annexure “D”)

F. That the judgment of Peshawar High Court Peshawar passed in WP No. 

3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did 

not challenge the vires of the Act at any forum and judgment dated 

14-06-2023 is also challenged before the August Supreme Court of Pakistan 

in CPLA No. 51 l-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah 

& Others is subjudice. (Copy of Civil Petition No. 51 l-P/2023 is annexed as 

Annexure “E”)

G. That the instant execution petition is against the notification dated 27-10- 

2001 whereby, the basis of the claim of petitioners stood erased. In the year 

2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 

Increments on Higher Educational Qualification Act No. IX of 2012 was 

promulgated which was made retrospective from 2001. Hence, the instant 

application is liable to be dismissed on this score alone.
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H. That the judgment of Honorable Peshawar High Court regarding the Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 has been set aside 

02-06-2021 and the matters are remanded to the High Court for re-deciding 

the writ petition afresh by the August Supreme Court of Pakistan and 

Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06 

other Writ Petitions having similar question of law and facts disposed on 14- 

06-2023 with the direction to respondent department to consider the case of 

petitioners only and others cannot claim such benefits having not agitated 

the matter at the relevant time. Hence, present petitioners cannot claim such 

benefits as they were not petitioners in that very writ petitions.

(Copy of order dated 02-06-2021 is annexed as Annexure “F”^

I. That copy of judgment dated 12-05-2009 is already annexed with instant 

Execution Petition as Annexure “A” at page No. 04 to 07 while copy of

on

judgment dated 14-06-2023 passed by Honorable Peshawar High Court 
Peshawar is hereby annexed with instant objection Petition as
Annexure “G”.

It is therefore, humbly requested that on the acceptance of this petition 

under section 47-CPC, 1908 the titled Execution Petitions may kindly be 

dismissed in favor of the respondents.

Secretary
Elementary & Secondary Education Department 

Khyber Pakhtunkhwa Peshawar
(Respondent No. 07)

(Muhammad Tanveer) 
District Education Officer (M) 

Abbottabad 
(Respondent No. 04)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

/2024 .Application No.
IN ■ '

Execution Petition No. 736/2022

Petitioners.Govt, of KP through Secretary E&SE Department & others

VERSUS

Gul Faraz SST GHS Jabrian District Abbottabad & others
Respondents

AFFIDAVIT

I, Mr. Muhammad Tanveer, District Education Officer (Male) 

Abbottabad, do hereby affirm and declared on oath that contents of forgoing 

petition under section 47 CPC 1908 are correct and true according to the best of 

my knowledge and belief and nothing has been suppressed from this Honorable 

Tribunal.

^1 ibaTg^EPOIMENT

Licence f(aJO
1'- O \ ■■
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1BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

y

/2024Application No.
IN

Execution Petition No. 736/2022

Petitioners.Govt, of KP through Secretary E&SE Department & others

VERSUS

RespondentsGul Faraz SST GHS Jabrian District Abbottabad & others

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Officer, District Education Officer (Male)

Abbottabad is hereby authorized to submit Objection Petition on behalf of 

Secretary Elementary and Secondary Education Khyber Pakhtunkhwa Peshawar in

Execution Petition No. 736/2022 titled Govt, of KP through Secretary E&SE

Department & others Vs Gul Faraz SST GHS Jabrian District Abbottabad &

others.

(Mr. Abdul Akram) 
ADDITIONAL SECRETARY 

On behalf of 
Mr. Masood Ahmad 

SECRETARY E&SE DEPDTT; 
(Respondent No. 07)
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(Appellate Jurisdiction)y
t-

Present;
Mr. lustice Anwar Zaheer Jamall 
Mr. Justice KhilltArif Husssln 
Mr. Justice l|az AhmeB Chaudhry

S

I

d„J30;i.2013.p.s>=dln ,mple™nU.lonPombnNo.A9/3012)

Muhammad Haroon •

I

...Petitioner

Versus
District Officer, Elerrtentarv& Secondary Education Oept . Harlpur. etc 

... RespondentsExecutive

;
In’person.

Mr. Naveed Akhtar Khan, Addl.A.G. KPK. ^ 
Mr* Saeed-ur-Rehman, ADO (Edu.), Haflpur,

. ‘ Petitioner:

For official respondents:

I

29.8.2013Date of hearing:

JUDGMENT

^ Jamall. J- By this petition under Article 212(3) of the

: if Pakistan, 1973. leave to'appeal Is sought,by 

the order dated 30.1.2013, passed by the

i

icsestiNtlon .Islamic Rep.ublic
{ I

jp^itlcner Mohammad Haroon against 

1 f P’akh^nkhwa Service Tribunal, Peshawar (in short the Tribunal ), whereby

' k iniplemeiitatlon application No.49/2012. In service Appeal No.506/2009

I
i. 1 I

I
(

was

{
^i^ralSsed.ln view of sections-1 & 2 of Khyber Pakhtunkhwa Cessation of Payment of 

, ^fcrjars on Advance Increments on

ii ;,,er Pakhtunkhwa Act No.lX of 2012).

; We have heard the arguments of petitioner. He has placed reliance

dated 12,5.2008, whereby he was held 

on the basis of higher qualification.

also placed reliance upon the judgment of this Court,

Higher Educational dualificatlbn Act, 2012

1r earlier judgment of the Tribunalion the•>
\

ll Jed fori the benefit of advance Increments
S'--' .

• [initials purpose, he has

PfA rnrooratinn v. Ailz-uf-Rehm^P ChaydhQi (2011 seMR.219).

'I

Hi
■

•!'i' ■-
As against It, learned Additional Advocate General KPK, Mr. NaveedJ:? ' i■3;'

i t Ur khWi, strongly contends that benefit of earlier Judgment dat^d 12^^2009,I

■Al•; • ]S i D, i
t

, 4

ifcour? • •
•^suamabad

upronj

District Education Officer 
(Male)ADboitabad-

i

I !
II

:

1
I

I .

CamS
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' /C< !In the Supreme Court of Pakistan
(Appellate Jurisdiction)

l*resent;
Mr. Justice Anwar Zaheer Janiali 
Mr. Justice Khilji Arif Hussain 
Mr. Justice Ijaz Ahmed Chaudhry

Civil Petition No. 360 of 2013.
(on appeal from judgment of KPIC Service Tribunal, Peshawar 
dated 30.01.2013, passed in implementation petition No. 49/2012)

. Muhammad Haroon
Petitioner

Versus

Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
Respondents

Petitioner:
For official respondents:

In Person
Mr. Naveed Akhtar Khan, Addl A.G KPK 
Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur

Date of Hearing 29.8.2013

JUDGMENT

Anwar Zaheer Jnniali, J.- By this petition under Article 212 (3) of the 

Constitution of: Islamic Republic of Pakistan, 1973, leave to appeal is sought by 

petitioner Muhammad Haroon against the order dated 30.01.201, passed by, the 

Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”) whereby

washis implementation application No. 49/2012. In service Appeal No 506/2009, 

dismissed in view of sections 1&2 of KJiybcr Pakhtunkhwa Cessation of payment of 

Arrears on Advance Increments on Higher Education Qualification Act, 2012
. (KJiyber Pakhtunkhwa Act No. IX of 2012.)

We have heard the arguments of petitioner. Pie has placed reliance 

on the earlier judgment of the Tribunal dated 12-05-2009, whereby he was held 

entitled for the benefit of advance increment on the bases of higher qualification. 

For this purpose, he has also placed reliance upon the judgment of this Court, 
reported as PIA Corporation v. Aziz-ur-Rehman Chaudhrv (2011 SCMR219).

As against it, learned Additional Advocate General KPK, Mr. Naveed 

• Akhtar Khan, strongly contends that benefit of earlier judgment dated 12.5.‘2009,

2.

3.

'Assistant Oistfici 
Educatiofi Othcer (Nt) 

Ahhottah.id
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filed before the Tribunal,*^annotthrough Implementation application No.i9/2012 

be allowed to the petitioner in view of the clear language 

Pakhtunkhwa Act No.lX of 2012, which has made Its s8Ctlon-2 applicable with 

retrospective effect from 01.12.2001 and, thos, made the said judgment

(* .!'
of section-1 of ^hyber

unlmplementable.

considered the above noted submissions made before us by
We have4.

and the learned.Addl. A.G KPK and seen that Indeed as per.ludgment

held entitled for the benefit of

the petitioner

of the Tribunal dated 12.5.2009,-the petitioner was

the basis of his higher qualification, but such judgment has
advance Increments on 

lost Us efficacy for the purpose

1 and 2 of Khyber Pakhtunkhwa Act No.lX of 2012. which read as.under:-

of implementation by clear Intendment through

sections

Short title, application and commencement. - (1) This Act may be called 

the KhYbder PakhtunVhwa - Ccsiallon of Payment of Arreart on Advance
“1.

Increments on Higher Educational Qualification Act, 2012. L
all the employees of the Provincial Covernmeot. .who{2V U shall apply to

milled to received advance Increments on Wgh*- educational quaUncatlon. 
(31 It shall come Into force at once and shall be deemed to have taken effect
vrere e

on and Ijrom r day of December. 2001.
Cessation of paymenv'of arrears on adVB^^CB Igaoments on higher 

iedocatlinal qualification.- (1) NotwIUistandlng anything; contained In any ,

; r'dedsloii ludgmenl and order of any Tribunal or Court Inclgdlng-High Coyrt or 
^ Isupremicouft of Pakistan, for the ourpose of any claim for t^yment of arrears on

higher educational Qualtfloetlon sanctioned Irir

, I
2.

i . 1
I,

.1 •: •
t> 11.r

\ I'accountS of advance increments .on
'iputsuarlce ol any order, letter, office memoranda, notification, Instructions and 

[other 'instruments Issued before! 1.12.2001, such orders, letters, office
■meVnor|r)da„notiflc8tior»s. Instructibns and other Instrumcois shall Be deemed to 

yibemon^iclstenl. ceased or revoked .and no further claim whatsoever on the basis . 

'j jor these instruments shall be entertained and all cases in respect’of such claims 
any Court or,Tribunal Including High Court and Supreme Court of

I Any order made, Instruction Issued, decision, ludgment 
i^jort'dr Tfibunal Including a High Court or.the Supreme Court, Implemented 

1' imnt4d(ktely beforerthe commencement of this. Act, shall be deemed to have been 
jnade, issued and Implemented by the date dt commencement o(| iWf Act,

account of advance increments or

)

•. 111 .i
■ I-
i:

or order of any^ •.1! :(?}i

dhtJ’^Y already paid there-undcr on
■'ll arrears thtreof shall be deemed to have been validly paid and shall not be

.Mlnscdverablp from the reelplenlGovcrnmenl employees.'* .
T . . /

■(Wiale) Aobetiaba^*
iyfWto.'’r'’rrt

r.
f il

'i)

CamS
ijsas*'



Legible Copy
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through implementation application No. 49/2012 filed before the Tribunal dannot 

be allowed to the petitioner in view of the clear language of section-1 of Khyber 

Pakhtunkhwa Act , No. IX of 2012, which has made its 

retrospective effect 

unimplementable.

section2 applicablfe with 

said judgmentfrom 01.12.2001 and, thus, made the

4. We have considered the above noted submissions 

the petitioner and the learned Addl. A.G K.PK. and
made before us by 

seen that indeed as per judgment 
^ of tire Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of

advance increments on the basis of his higher qualification, but such Judgment has 

purpose of implementation by clear intendment through 

sections 1 and 2 of Kliyber Pakhtunkhwa Act No. IX of 2012 which read

lost its efficacy for the

as under:-

“1. Short title, application and commencement.—(1) This Act may be called 

the Khyber Pakhtunkhwa Cessation of Payment 

Increments on Higher Educational Qualification Act, 2012.

It shall apply to all the employees of the Provincial Government, who 

entitled to received advance increments on higher educational qualification.

It shall come into force at once and shall be deemed to have taken effect on and 

from 1 st day of December, 2001.

of Arrears on Advance

(2)

were

(3)

2. Cessation of payment of arrears on advance increments on higher 
educational qualification.—(1) Notwithstanding anything

decision, judgment and order of any Tribunal or Court including High Court or

arrears on

contained in any

Supreme Court of Pakistan, tor the purpose of any claim for payment of 

account of advance increments on higher educational qualification sanctioned in 

pursuance of any order, letter, office memoranda, notification, instructions and
other instruments issued before 1.12.2001, such orders, letters, office memoranda, 
notifications, instructions and other instruments shall be deemed to 

be non-existent, ceased or revoked and no further claim whatsoever on the basis 

of these instruments shall be entertained and all cases in respect of such claims 

pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated.

(2) Any order made, instruction issued, decision, judgment or order of any
Court or Tribunal including a High (,'ourt or the Supreme Court, impfomented

immediately before the commencement of this Act, shall be deemed to have been

validly made, issued and implemented by the date of commencement of this Act, 

and any amount already paid thereunder on account of advance increments or 

arrears thereof shall be deemed to have been validly paid and shall not be 

recoverable from the recipient Government employees.”

iAssist^ni
Ertncat.on Otl.coflMi
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A bare reading of the above sections from Khyber Pakhtunkhwa Act 

No.lX of 2012 makes It crystai-clear that whatever beneOt the petttloncr was 

claiming through the judgment dated 12.5.1009, has been nujlinod by the 

leglsiStUre through dear lr>tendmcnt In unequivocal terms, while vires of the said 

Act have not been challenged before any forum.

This being the position, leave to aopcal Is refused and this petition is

5.

r -•

T-

t , I

6.

Sd/- Anwar Zaliecr jamali.J
Sd/- Khilji Arif Hussain,! 
Sd/- Ijaz Ahmed Chaudhry.J 
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5. A bare reading of the above 

IX of 2012 makes
sections from IChyber Pakhtunkhwa Act 

benefit the petitioner

been nullified by^ -the 

m equivocal terms, while vires of- the* said

No. it clear that whatever was
claiming through the judgment dated
legislatufe through clear intendment i

12.5.2009, has

Act have been challenged before any forum.

This being the position, leave6.
to appeal refused and this petition is

dismissed.

Sd/- Anwar Zahccr Jamali, J 
Sd/- KJiiiji Arif Hussain, J 
Sd/- IJaz Ahmed Chaiidhry, .1

Certified to be True CopyIslamabad 
29“^ August 2013.
Not approved for reporting

Superintendent 
Supreme Court of Pakistan 

ISLAMABAD
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^PdBlHKJcra

^jtcjpcoBmii

3« ]xTxca (in both co^]
Mr- Morbid All AddL A.G. W^K 

07-32J0J8

imiiGMj.Ni
Kwl ManwnrAlI .Sbiih. J. - The farts of Ibc case aie lhal 

petitioners iji lyalh thfi .prtrtJooa tierr appotnled as Toxbrra

Maruc^r ^\ltm2d, petitlaa=r in Chil Prtlliiin No-I72“T/20»3 

(“Pcliliontrr Xo-O* howesTr4 Rtlred frewn scrrioc 00 oi.Q2.^<ii6» vhalc 

Ttmic^n AWiIjt, peUtioncr on Civil PethioD No.i73-P/20S3 (“PcIiUoracr 

li itiU in ser4cc.

PeJUlvttcru 

Fortlie rcspondcxila: 

tlaicoffccaxin;;:

TJ Tittle pclflion^s pertain to tbelr claim tr£3ttiin,S otJc’qqro

on tbo Ujtfis of acqttiring higher rdura^Sonal qoalificatkm T^vhilp in 

jtsA petilioner Ko*i via® pv--D dve adixrwc foarniciirj! utwitf NollfkalliKn
jr^rr'A

dated 2^.oa.t9fl3 '’diilo peUtkner Ko-n gis-cn three odtvifice fnn^minJs 

under ihe same KotJficaafpn plus a nio\t:-€fVTr io Bl^og. Petidonew claim ihxt

as per suBscqU'ml Kolificalioii dated ^t.o8.i^yi bj- the tlaasicc

, Govemmern of KFi*; pcdtiaiKr Nu.» ought to hax^e been pvvn 12Dcpaitment

advance incrcTnents for obTalnlns higher educational cfualificLlaon of F-A,4 . wjiili? petitioner K0/2 be gh-cn <lx advance xncrcmMSf as per ihs

d DA itbsuhnullcd
\ ' v sod ^f,A
i • *

aw Noli&fllion for abtainios ‘he qu^li torton of FA an
}'

District Education Officer 
(Male) Aobottabad CamSet
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IN SlJPRKMl!: COURT OF PAKISTANI

(Appellate Jurisdiction)

Present;
Mr. Justice Qazi Faez Isa
Mr. Justice Syed Mansoor Ali Shah

1;
Civil Petition No. 172-P & 173-P of 2013
(An appeal from the judgment of KPK Service Tribunal, Peshawar 
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

r

I
Manzoor Ahmed 
Yasmeen Akhtar

(in CP. 172-P/2013) 
(in CP. 173-P/2013) i

Petitioners
Versus I

The Secretary Education Government of ICPK etc (in both cases)
Respondents

Petitioner
For the respondent:
Date of hearing:

In Person (in both cases)
Mr.Mujahid Ali Khan, Add AG KPK 
07-12-2018

JUDGEMENT

Svcd Mansoor Ali Shah, J. :- 'fhe facts of the case arc that
as Primary School Teachers 

Petition
on 01-02-2016, while 
173-P/2013 (“Petitioner

petitioners in both the petition were appointed 
(“PST”).
(“Petitioner No.
Yasmeen
No.2”) is still in service.

Manzoor Ahmed, petitioner
1”) however, retired from - service

Akhtar, petitioner in Civil Petition No.

NO.172-P/2013Civilin

These petitioners pertain to their claim regarding advance 
increments on the basis of acquiring higher educational qualification while in 
service. Petitioner No.l was given live advance increments under Notillcation 
dated 24-08-1983 while petitioner No.2 was given three advance increments 
under the same Notification plus a move-over to BPS-09. Petitioner claim that 
as per subsequent Notification dated issued by the Finance 
Department, Government of KPK. petitioner No.l ought to have been given 12 
advance increments for obtaining higher educational qualification of F.A. B.A 
and M.A. while petitioner No.2 be given six advance increments, as per the 
same Notification for obtaining the qualification of F.A and B.A. It is submitted

11-08-1991
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that the petitioners were appointed as PS'I's when the qualilication tor the said 

post was matriculation.
Arguing the case for himself and for petitioner No.2. Mr.

Manzoor Ahmed submitted that they were literally granted advance

increments vide Notification dated 01-08-1983, however, subsequently through 

the Notification dated 11-08-1991 the number of advance increments were 

increased. Increments as, it was also granted for obtaining higher educational

qualification of M.A. He submits that said Notification be applicable to “PST”
unreported judgment of this Court dated 

■ 09-07-2007, passed in Civil Petition No. 525/2007, as well as, the subsequent

notification issued in the light of the . said judgment i.e Noiilicalion dated

Elementary and Secondary Education Department,

Government of KPK. The above cited judgment extents the benefit

Notification dated 11-08-1991 to teachers.
Learned Additional Advocated General, KPK. representing the 

Government, submits that the case of the petitioners is governed by 

Notification dated 21-08-1983, issued by the finance department, government

of KPK and as per clause 9 of the said notification, petitioner No.l is entitled to 

five advance increments for obtaining F.A and B.A, whereas, petitioner No.2 

is entitled to three advance increments as she has already been granted the

benefit of move-over to higher pay scale as per Notification dated 07-08-1991, 

issued by the Finance Department, Government of KPK. Learned law officer 

has placed reliance on an unreported judgment of this Court dated 08-09-2011. 

passed in Civil Petition No.1425/2011, which discusses the mode of calculation 

of advance increment granted for higher educational qualilication. In this case 

it was held that advance increment can only be granted for the highest

educational qualification obtained, as advance increments for the degrees 

lending up to the final degree stand merged into advance increments prescribed 

for the highest qualification. In other words, advance increments for obtaining 

F.A (two advance increments) and B.A (four advance increments including two
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A
advance increments granted for F.A) and merged into advance increments 
granted for obtaining M,A (fix advance increments), therefore, providing two 
advance increment for each higher educational qualification.

He further submits that at this stage the claim of the petitioners
cannot be entertained in the light of section 9 of the Khyber fakhtunkhwa 
cessation of Payment of Arrears on Advance increments
Educational Qualification Act, 2012 (“Act of 2012”), by the virtue of which the 
instant petitioner cannot proceed and
unreported judgment of this. Court dated 29.8.2013, passed in 

. No. 360/2013.

5.

Higheron

stand abated. He placed reliance
Civil

on an 
Petition

We have heard the parties at some length and have gone through 
the record of the case. While the argument of the petitioners might have some 
merit with regard to grant of one advance increment in the case of petitioner
No.l and four advance increments in case of petitioner No.2 in the light of
Notification dated 11.08.1991 read with the unreported judgment of this 
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into
the merits of the case, we' need to first examine the justciabilily of the claims in
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

6.

I

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 
Increments on Higher Educational Qualification Bill 2012 having been passed 
by the Provincial Assembly of Khyber Pakhtunkhwa on May. 2012 and 
assented by the Governor of the Khyber Pakhtunkhwa on 8''' May. 2012 Is 
hereby published as an Act of the Provincial Legislature of the' Khyber 
Pakhtunkhwa.

Whereas advance increments have been granted in certain Provincial 
Government employees on the basis of acquiring or possessing higher
educational qualification over and above the prescribed , educational
qualification from time to time.

And whereas the Provincial Government vide Notification No. (PRC): 
1/2001, dated 27.10.2001 had already discontinued the scheme of advance 
increments on higher educational qualification.

And whereas due to financial constraints, it is not possible for 
Provincial Government to pay the claimed .and unclaimed arrears accrued

(
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Vdiscontinued by the Provincial Government on 27M.200\. Scctlon-2 of tbe Act 

of 2012 provides thol cloim for payment of arrears of advance incrctnenuj sbait 

bo deemed non-cxlslonl and no further claim whatsoever on the basis of these 

instruments shall bo entertained and nil cases in respect of such claims pending 

in nny Court or Tribunal IncIudlnE High Court end Supreme Court shall stand ■ 

obflUd. Sub-section 2 provides llml any amount of advance Incrcmcnl or 
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higher educational qualification and adwmw j/
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CP No. I72-P/2013. etc

It is hereby enacted as follows; {emphasis supplied)

While section-2 reads as under:-

advance incrementsCessation of payment of 
educational

"2. onarrears on
anything 

Court
qualification.---(1) 
judgment and order of any Tribunal or

Notwithstandinghigher
contained in any decision, 
including High Court or Supreme Court of Pakistan, for the purpose of any
claim for payment of arrears on account of advance increments on higher 
educational qualification sanctioned in pursuance of any order, letter, office 
memoranda, notification, instructions and other instruments issued before 1. 
12.2001, such orders, letters, office memoranda, notifications, instructions 
and other instruments shall be deemed to be non-existent, ceased or ‘ revoked 
and no further claim whatsoever on the basis of these instruments shall be
entertained and all cases in respect of such claims pending in any Court
or Tribunal including High Court and Supreme Court of Pakistan shall stand
abated.
(2) Any order rriade, instruction issued, decision, judgment or order of any 
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have 
been validly made, issued and implemented by the date of commencejTient of
this Act, and any amount already paid thereunder on account of advance
increments or arrears thereof shall be deemed to have been validly paid and 
shall not be recoverable from the recipient Government employees."
{emphasis supplied)

Plain reading of the provisions show that the claim of 
advance increments on obtaining higher educational qualification was 
discontinued by the Provincial Government on 27.10.2001 Section-2 of the Act
of 2012 provides that the claim for payment of arrears of Advance Increments shall 
be deemed non-existent and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending
in any court or tribunal including high court Supreme ('ouri shall stand 
abated. Sub-section 2 provides that any amount of advance inciemenl or 
arrears thereof already paid before the commencement of the Act of. 2012 shall 
be deemed to have been validly paid and shall not be recoverable from the 
recipient government employees.

The scope of Act 2012 is that after the promulgation of the Act
i.e w.e.f 11.05.2012, no government employee can claim arrears on account of 
advance increment for higher educational qualification and advanced

7.

8.
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increnicnls nnd arrears already paid shall nnl be recoverable from lliu reclplenl
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unreported Judgment of ihh Court dated 29.08.3013 passed in Civil Pctillcjn 

N0.3O0/2013. The petitioners have not cimllcnged the ufres of the Act, 

thcrerorc, those petitions stand abated under Act of 2012, ns 0 result leave to 

declined and these petitions arc dUmlsscd.
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C.P'No. 172-P/2013, etc ’

Increments and arrears already paid shall not be recoverable from the recipient 
government employee “Arrears” includes payment of a debt or the discharge 

. of an obligation. In this case, claim of the petitioners for advance -.incremeni 

. under Notification dated 11.8.1991 is an outstanding arrear. Reference to the'
deeming commencement date under section-1(3) of the Act is simply to
identify the cutoff date for the purpose of tabulating arrears as mentioned in 
section-2, which, if outstanding on 11.5.2012, will not be payable and no claim
relating to the same can be entertained.

In the instant case petitioners are seeking arrears on the basis of 
Notification dated 11.8.1991 and in the light of section-2 of the Act of 2012, 
their claim cannot be entertained and is not justiciable. Reliance is placed on 
unreported judgment of this Court dated 29.8.2013 passed in
No.360/2013. The petitioners have not challenged the vires of the Act,
therefore, these petitions stand abated under Act of 2012 as a result leave to 
appeal is declined and these petitions are dismissed.

9.

Civil Petition
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Published by Authority 
PESHAWAR, TUESDAY, 15TH MAY, 201^

PROVINCIAL ASSEMBLY SECRETARIAT 
KHYBER PAKHTUNISaWA

nottfication
Dated Peshawar, the 16th May, 2012.

No PA/Khyber Pakhtunkhwa/Bills/2012/20711.-The, Khyber Pakhtankhwa 

Cessation of Payment of Arrears on Advance Increments on Higher E^ucationai Q'Jakficabon 
8^2012 Lvlng be» passed b, tbe Pmlndlsl Assembly of Kbyber Pbkhtdolihwa on 8* Mey,
“SS —d ,0 b? Go'emo, of tboKbybe, PoWiiSkbwa on 11- May, 2012 ,s hemo,
published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.

ACT,2012,

(KHYBER PAHiTUNIOffWA ACT NO. IX OF 2012) 

(Extraordinary), dated the W” May, 2012).

AN
ACT

neut of arrears accmed on account of advance increments on 

higher educationai qualification.

WHFRFAS advance iivcvements liave been granted to certain Provincial

to cease the payi.

time;
893
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15th MAY, 2012.894 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY

AND WHEREAS the Provincial Government vide Notiiicatiou No. (PRC)l-
discontinued the scheme of, advance1/2001, dated 27.10.2001, had already 

increments on higher educational qualification;

and OTEKEAS d® to Itandal ooBstralnto, It Is
Government to pay the claimed and unclaimed arrears
increments;

It is hereby enacted as follows:-

A Short title, appUeation and commencement.— (1) This Act may he called the 

Khyber Palditunldiwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act, 2012. "~~—

(2) It shall apply to all the employees of the Provincial Goveriimeut, who 

were entitled to received advance increments on higher educational qualification.

(3) It shall come into force at once and shall he deemed to have taken 

effect on and from P' day of Decemher, 2001.

1.

advance increments on higherCessation of payment of arrears , , ., .
educational qualification.—(1) Notwithstanding anything contained i in any 
decision, indgment and order of any Trlhunal or Court including High Court or 

Supreme Court of Palcistau, for the purpose of any claim for payineut of aiieais on 
account of advance increments on higher educational qualification sanctioned in 

mirsuauce of any order, letter, office memoranda, notification, instructions and 

other iustniments issued before 1.12.2001, such orders, letters, office memoranda, 
notifications instmctious and other iustniments shall he deemed to he non
existent ceased or revoked and.no further claim whatsoever on the hitsig of these 

instniments shall be entertained and all cases in respect of such claims pending 

in any Court or Tribunal including High Court and Supreme Court of Palustan
‘ shall staud abated.

on2.

(2) Any order made, instnietion issued, decision, judgment or order of 

auv Court or Tribunal including a High Court or the Supreme Court, nnpiemented

shall be deemed to have been validly paid and shall not bearrears thereof 
recoverable from the recipient Govermneut employees.

Q',strict Education Otficef 
|Male) ADboUabad
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PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY 15th MAY, 2012. 895I

I.

Removal of diffieulties.- If any difficult arises, in giving effect to the 

f tliis Act, tlie Provincial Government may make such orders as it may' provisions 0 

deem just and equitable.
of Arrears on1. Repeal.-, Tbe lOiyber Palditunldiwa Cessation of /iciivher

A4,am« tomeute on HlgUev Educational ttnaUilcatlon Ordinance, 201! (laybci
Palditunlchwa Ordinance NO. 1 of 2012), is hereby repealed.
4

BY ORDER OF MR. SPEAIQSR

PROVINCIAL ASSEMBLY OF KHpER 

PAKHTUNKHWA

(AMANULLAH)
SGcrctiii’y i

Provincial Assembly ol ICliyber Pnlditnnlitova

District Education Officer 
(M3)e)Aobottabad
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21.10.2020 . Petitioner In person present.'

Usman Ghanl learned District Attorney alongwlth Sohall 

Litigation Assistant for respondents present.

Fro'm the record, it-is evident that* the present petidoner and others ' '

■ filed, service.appeals U/S 4 of the Khyber Pakhtunkhwa Service- 

Tribunal Act/ 1974 .for grant of advance increments with, all back

■ ■ . b^nents on the basis of Para-05(1) (c) of the Notification No. FD (PRC).

■ 1-1/89. dated■'11.08.1991 issued'by Finance Department ar^d in >

■ -pursuance of judgment-passed by the August Supreme Court of
' ■

Pakistan and -vide judgment ‘dated 12.05,200? .in appeal
... I '

No.1276/2007, ail the appeals were accepted. In. the meanwhile,

Khyber Pakhtunkhwa Cessation of Payment’.pf Arrears on Advance 
• . ■ ■ "• * . ■ 

Increments on Higher Qualification Bill 2012 having been passed by;:

the Provipcial Assembly-Khyber F^akhtunkhwa on 8*^ May, 2012 and'

assented to by the Governor Khyber Pakhtunkhwa on ll^’May, 2012 .

was published as an’Act of the' Provincial-.Legislature of Khyber I ,

. Pakhtunkhwa. This Acfwas challenged before the Service Tribunal as . ^ 

in the August High. Court. Appeals' pending in the Service 

Tribunal were withdrawn by the appellants vide order, dated 

21.03.2018 of this Tribunal. Writ Petitiohs were allowed vide order . 

dated 08.06.2017 and the official .respondents were directed to provide

■ ’the benefits of advance increments according ta the notification dated 

*.11,08.1991 on attaining .higher qualification during service, the.

respondent departments challenged the said order in the August .
• * * ' ^

■ Supreme Co.urt of Pakistan and vide order dated 18,12.2019 of the^

•* August Supreme Court of Pakistan, leave was granted- and the

impugned judgment passed by the Hon'ble Peshawar High £ourt was

suspended.

t *

• i

well as

A-J.W
C ;

cr
.j t_____

•»wt--rr- • •• i“Tr’^ftar rtfja t><-1 .** n-ri RV
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In Yfew of the above discussion, the Instant execution proceedings . 

are adjourned sine die till the decision by the August Supreme Court of 

;Pakistan. Petitioner. Is .at liberty to seek Its restoration after the- 

decislon by the August Supreme Court of 'Pakistan, .File *be consigned 

.to the record room.
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GvM'cmmoot ol Khylvr I'akhmnkhu'a tlirough Secrc’Ur) ll^liibll'ihint-nt u 
FyssJuu-ur & tuSor*

PETITIONHflS

VERSUS

■ i

XKvsjulbh ^ RESPONDENTS

Af^val/ntm UonhU Pfsitiiwar Ui^h Court, Pf^hmv»ir

Advocotf Caurat, Khyber Pakhtuiikhu‘it 
PesJuitcar

Covmsft f^'^r Pftitioner

Mian SaadullaU Janthti, /\ORInstitxtrd hy
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Copy of leimr No. PD(SR1)2-123/02007 

Copy of educnlional documents 

Copy of Judgment in CP No. 525 of 2007
Copy of Judgment in WP No. 368/2009

13 03-01-2009 47
14. 48-66
15. 19-07-2007 67-69
16. 24-03-2009 70-73
17. Policy regarding grant of advance increment on

higher qualification to the teaching staff (non 

Gazetted) ^

74-75

18. Judgment in CP No. 172-P/2013
Stay application

07-12-2018 76-80
19. 08-08-2023 81-82
20. Affidavit of facts & service 83-8408-08-2023
21. Notice to the respondents 85-8608-08-2023

CERTIFIED that tlie paper book has been prepared in accordance with the rules of t) 
Court and aJJ the documents necessary for due appreciation of the to^Jirt.have be 

included in it. Index is complete in all respect.

(Mian Saadullah ]andoli) 

^Advocate-on-Rdcord 

Supreme Court of Pakistan 

For Government/Petitioner:
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(Appellate Jurifldicllon)

CPLANO. _J2023

Government oi Khyber Pakhtunkhwa through Secretary Establliluncnt 
Department, Peshawar U others

PETITlONOnS

VERSUS

RESPONDENTSSaeeduDah it others

CONCISE STATEMENT

Claim for advance Increments on higherSubject matter and the1 qualificationlaw
The respondents challenged the vires of iho Act of
Khyber Pakhtunkhwa Cessation of payment of 
arrears on advance Increments on higher education 
which was later on abandon and claims of advance 
increments In the letter dated 11/08/1991 and if 
they fulfill the conditions mentioned therein fo^ 
the grant of advance increments they bo consider 
for the same.

Controversy between the
parties

2

Government / petitionersWhich side has filed this
petition

3

Vho filed it and with what resultDale ofCourt /Forum4 a) Institution
b) Decision

Respondents filed writ petition 
which has been accepted.
Petitioners field CPLA whiclT

converted into Appeal and 
the same was allowed by 
remanding the matter back to 
High Court for decision afresh.

0)23/06/2014 
b) 08/06/2017

Hon'ble Peshawar High 
Court, Peshawar

5.

a) 16/08/2017
b) 02/06/2021

Court ofSupreme
Pakistan

6. was

V,
Respondents filed writ petition,
which has been accepted.

n) 23/06/2014
b) 14/06/2023

Hon'ble Peshawar High
Court, Peshawar

7.

Treatment of points In the Impugned 
judgment

6 Points noted in the 
imnugned Tudgment •

In view of above, we, without commenting
upon the vires of "the Act" and in view of the 
jlatemenl of the Learned Advocate General, 
Kliyber Pakhtunkhwa, dispose of this and the 
connected writ petitions and direct the 
petitioners to consider the case of the 
respondents in the lighi of circular letter dated

In all these petitions, the
respondents have mainly 
questioned the vires of thei Khyber 
Pakhtunkhwa Cessation of 
Payment of Arrears on Advance 
Increments on Higher Educational 
Qualification 201ZAct,

IP& CamSct. •
.., j. /1 ..
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11/08/1991 and In case, they fulfill the
condition mentioned therein for the grant of 
advance increments prior to the cut-of-date, 
they be allowed such benefits. It is, however, 
clarified that only the case of the present 
respondents shall be considered and tltal 
others cannot claim such benefits, having not 
agitated the matter at the relevant lime.

^hereinaitex to be referred as "the
Act"
Comments were called from the 
petitioners who fumisl^cd the 
same, wherein, they opposed the 
issuance of desired writ asked for 
by the respondent

7 Question requiring consideration & decision by the Supreme Court
> Whether the Provincial Government-had already discontinued the scheme of 

Advance Increments on Higher Educational Qualification form time to time 
vide Notification No. (PRQ 1-12001 dated 27/10/2001, which was later on 
converted into proper law promulgated by the Provincial Assembly?

> Whether the legislature has no authority to nullify the judgment of superior 
Court through proper and competent legislation?

> Whether the respondents have lost the claim after passing of Cessnllon of 
Advance Increments on Higher Education Qualification Act, 2012?

> Whether after abandoning the prayer to challenge the varies of law, the cla^s 
of respondents did not remained in filed with any prayer and the relief 
granted by the High Court to the respondent is beyond the pleading?

LAW/RULING ON THE SUBJECT8.

AGAINST
NILcoNsnnmoN of islaaijc repubuc of

PAKISTAN 1973
1.

JOIYBER PAKHTUNKHWA CIVIL SERVANT
CESSATION OF ADVANCE INCREAIENT ACT,
2012
PLD2012 SC 1923

CERTIFICATE
Certified that, we, the undersigned prepared the above concise slaternent which is 

correct.

(Additional Advocate General) 
Khyber PakhtunkjAwa

pin Saadullah Jandoll) 
Advocate-on-Record 

lupreme Court of Pakistan 
For Government/Petitioners

' District Edu^^ation Ottic^r 
(Mate)Aouottat)ad

CamSc



I-" T

IN THE SUFREMIi COURT OF PAKISTAN
(Appellate Jurisdiction)

4-'

CPLA Nin. 5/; —P /2023

1. Govemmenl of Khybor Pakhtunkhwa through Secrelary SirGAD, Civil 
SecTtitariaU Pesha>var (Non* Covt of KUyher Pakhttiukhivn throujih 
Secretary Establishment Dqtarhnent,, Peshanmr)

2. Secretan* (o Govemmenl of Khyber Pakhtunkliwa, Finance Department, 
Civil Se^tarial, Peshawar

J. Secretar)’, Hementar)' & Secondary Education, Civil Socrelarint, Peshawar

4. Executive District Olficer, Elementary is Secondary Educalion, Buner (Noiy 
District Education Officer (Mole), Dunner)

5. Executive District Officer, Elementary & Secondary Education, Swabi (Now 
District Education Officer (Male), Swab!)

PETITIONERS

VERSUS

I. SaeeduEahS/o Rizwan Ullah, District Swabi, PET, GHSPanjmand.
Z Abdul Rnziq S/o Muhammad Jamil, District Swabi, AT, GHS, Panjmand.
3. Fazal Hadi S/o Rahim Ullah, CT, CMS, Agarai Qica) District Duner, 

Presently residing at Danish Abad, House No.lO, Stree-D, Peshawar,
4. Ali Gohar Khan S/o Mardan Shah, PET,GMS Kawaga, District Buner 

Presently Rashakai, district Nowshera.
5. Mukhtar Ahmad S/o Said wahab PET, GMS Agarai Qica) District Huner 

presently at Eid Gah colony, Gul Bahar, Peshawar.
6. Ajbar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Buner, 

presently at Ghanl Plaza, Top floor, Khyber Super Market, Peshawar Cantt.
7. Muhammad Faqir S/o Gulab Kluin, PET, GHS Jangai, district Buner, 

presently at Ghkni Plaza, Top Floor Khyber Super Market, Peshawar 

Saddar.
8. Hussan MaJook S/o Taj Malook appointed as PST on 18-05-1995, GPS

Agarai Qica) District Buner. ‘ j,
9. Nazarul Islam S/o Abdul Maula appointed as AT\on 16-7-2007, GMS

Chalindarai, Bunen ,
10. Said Faqir S/o Habib shah appointed ns CT on 30-6-2009 GHS Kawaga, 

Buner.
II. Israr Ullah S/o Ikrom Shah appointed as CT on 54-1999, GHS Kawga, 

Buner.
IZ Safiq Ahmad S/o Muhammad Yaqoob, AT GHS,

Bimcr. /
DistrictAsharrai,

CamScarDistrict Otticai
(Male)Auuvuabad
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* (Appetlntfl JuHnUlellon) -
M
I.

PRRBHWTi
Mfi Juillcd OuUdr Alimed, CJ
Mr. JuiUee Muhar Aia/n Khui Mlunkliol
Mr« JuiUce fiayyed Miucihar AU Akbu/ Moqvl I 1

* * iCrVlL APPEALS wn.aiflq TO ai49 OP 2010 AND 9H6 QP 2Q2Q ,
AND '•

CrVlL PETiTinH HQ.2.P OP 3030
(Asalnit the JudpncnU daui 16.2017, 20.6.2019, 29.10.2019 and 
23.10.2019, puied by the Peihawar High Court, In W.P*.
No.2053 of20l4,9l3-Por20H, M18 of 2014, aoal*P 0^2012, llB2«Por 
2018.33a6«Pof9019ud4713.Per9QIB,rupecUveIyI .

1• I

■ i

CA,aia9 9faoi9' Oowmmont of ja\yber PakhtunkhwaBotabllshmant Ithrough 5dcrdfarv 
Deportmon^, Paahawar and others vs. 
Sareduf/oh oncf ofAors

I

.1

CA,2140ofaoi9 Government of Khyber Pakhtunkhwa
through Seerelary Finance, Peshawar and 
others Vs, lifuhammad t^bal and others

CA.21410/2019 Goucmmcnf of Khyber Pakhtunkhwa
through Secretary Elemeniajy & 
iSecbndory Education, iVshaiuor and 
others Vd. Afofuf Muharnmad and others

CA,ai42 0/2019 Covemmeni of Khyber Pakhtunkhwa
through Chief Secretary, Peshawar and

' others Vd. Anyaf Wla/i Khan and others

I

, I
I»

. I

t*
‘I

ICA*2143 o/20i9 Government of Khyber Pakhtunkhwa 
through Chief Seerelary, Peshawar and 
others V!s. Afuhonunad Rehmah and 
ofhfira

I

W
CA»986o/2p20 Govenunenl of Khyber Pakhtunkhwa 

through Secretary Elementary & 
Secondary Education, Peshawar and 
others Vs, Muhammad Anwar

ll
j

I j

CP.2-P of2020 Provincial Police O/pceft Khyber
Pakhtunkhwa, Peshawar and others Vs. 
Muhammad AkbarKhan and others

I' I

i
,*

.TTESTED
I yi Mr. Zahid Yousaf Qureshi 

Additional Advocate Generali
For the Appellants 

’ and Petitioners
tt>

/iw Court AiKflpote 
htriTf Oam U nuiiirji

}
1

' *4
lawirfxwi

■ District Officer
(MaieiMoooluoa^j
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(In ciW cnncu) Kliyhor Pnlclitunkhv/a 
Kiucnlc Khttllq,
Lil. Officcr/DEO Sv/nbI 
Iftlldmr OhnnI, DEO (M) Dunir 
ShukirUllahiS.O.lLUl,
F. Dcpnrlmcnl, KPK

t Mr. tvjuhammad Ina Khan KhulH, 
. ASC

I
// . I

»
For RcRponUcnio 
No.I, 2, ^ to9. 12 lo 
H, 16 to 32 in 
CA.2139 of 2019

I

/

I
Reapondcnta in 
CA.2H0 of 2019

Nemo
I

ii I
For Respondento 
No.2 to S In CA.2H 1 
of 2019 and 29, 32 
and 33 in CA.2102 of 
2019

Mr. Amjad Ali, ASC a/w
Mr. Anis Muhammad Shahzad,
AOR- ii

f

iI
s •

• ;For Respondent No. 1 ; Mr. Muliammad Amir Malik, ASC
Syed Rifaqat Hussain Shah, AOR

Mr. MUbah UIl^i lOian, ASC

iiin CA.2143 of 2019

Sole respondent in 
CA.986 of 2020

• I9

}

IRespondent in GP.2- : N.R.
Pof 2020

* Ii
Remaining . 
Respondents in all 
C.As.

i Nemo
I i

M
; 02.06.2021Date of Hearing

ORDER

GULZAR AHMED. CJ.- The learned Additional (;

Advocate General, Khyber Pakhtunkhwa (AAG), contends that in

the very writ petitions filed before the Peshawar Tiigh Court,
* •

vires of the Khyber'Pakhtunkhwa Cessation of Payment of Arreais 

Advance-Increments on Higher Educational Qualification Act 

(Act No.fXj 0(2012 (the Act of 2012], bvt no notice under^ Order
"ii ■

XXVII-A CPC was issued to the Advocate General. Khybev

• I
I

I'.

ATTESTED on

.'iiior Court
WKikijinn

•h

CamScai
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I

pnkhlunkhwa, wi\ich ia liic muntintniy rcquircnjcni of lav/ in
.)
. ; ’ -J

terms of judgment pnonccl by n i^'Mcmbcr Dench of thin Court ;] 

reported as Fcdcrnllon of l^alclatan throuidi 8r.nrct(i_n^^JjJillli'iOC£^ ; 

[.aw. Justice and Pnrlinnicntnrv Affairs, (alamabad nncLglbcnL^ ; 

Aftab Ahmad Khan Shernpo and others (PbD 1992 SC 723). lie
t

furdicr relies upon the judgments of this Court in the cascv» of ,,i , 

Superintendent Central Jail. Advuln. Rawnlnindj——Ham mad j.

I/

r.nmmissiQn * ^ iAbbasi (PLD 2013 SC 223) and Federal Public gcn/icg

Afaq and others (PLD 2002 SC , j
/

and others v, Sved .;
. I

167). j

The learned counsel 'appearing for Uic respondents 

confronted with the issue, as raised by the’AAG, who

that the High Court may have passed order ;

2. • .‘ii
were

itwere
\

unable to show
complying wth the mandatory requirement of Order XXVII-A CPC. ; 

The issuance of notice, to the Advocate General being itself a

as laid do\vn in the above cited i, 

the High Court deciding the writ petitions 1'

i;- I

I

mandatory requirement of law,

judgments of this Court, 

without issuing of such notice and also declaring Section 2 of the i j
i \

Act of 2012, as ultra vires the Constitution was, therefore, not in 1

accordance with the law, rather contraiy to law as laid down by,j j
■ ’ 1

this Court In the above cited cases.
I

In view of the above, the impugned judgments are set ■
i ■ ' •' *.

aside and the matters are remanded to the High Court for j 

re-deeiding the writ petitions afresh, after issuing of notice under ! 1 

Order XXVH-A CPC

rM-^ialc Pakhtunkhwa, in accordance with law. /
I'ukijin/' /

3.

TESTED t I

to the Advocate General, Khybcr

)r Cou
m* Ct.

1 ;

i

cs CamSc:
j'«
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:;

The appeula ntand nllowcd, while the civil pethion is ;1 

converted into appeal and allowed, In the above tcrm.'i. I

As the mtitiers we ciullc old^ it is expected that the 

High Court will ■decide the, some .expeditiously, preferably v-|iihin a . 

period of four months. SgI/-HCJ ! ■

:1
• ISd/-J t

Sd/-J ;;Cerliilad to lie Iriie Copy ' I
•: ■

/i f I

Senilfr CciAii Associate 
Supreiac Co\;ri oi' Pakistan 

Islamabad

IIO• . r.
: 3

‘O2l06.2q2A<
■NOT APPROVED FOR REPORTING*

-vy■Q y

<1.
{

t I
i

s-.*- '•.s • s«
■ t■vs :;/ s . ,i

• I

-CWilfCrlmtiiatOR No:
DaleofPrcsonlaS^i’.:-.-
nootWcrclc:—

Rf.c;:*: iliorPcje:'.’ . 
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DntcofC;’i;v;ry’ ' 
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR

JUDICIAL DEPARTMENT

W.P. N0.3Q81-P/2Q12 with CM Nq.1672-P/2Q22

Anayat UUah Khan and others

Vs.
Government of Khyber Pakhtunkhwa through Chief 

Secretaiy, Peshawar and others

Date of hearing 

Petitioner(s) by:

14.06.2023

M/s. Noor Muhammad Khattak and L. 
Nawab Ali Noor, Advocates.
Mr. Amir Javed, Advocate ‘ General 
Khyber Palditunldiwa and Barrister 
Muhammad Yaseen Raza Khan, Addl: 
Advocate General a/w Mr. FazI-e-Khaliq, 
Litigation Officer, DEO (M&F), Swabi.

******

Respondent(s) by:

JUDGMENT
******

IJAZ ANWAR, J. Through this single judgment, we intend 

to decide the instant writ petition and Writ Petitions, listed 

below, since in all these cases, similar questions of law and 

facts are involved. The connected writ petitions are:-

z. W.P, NO.913-P/20I4 titled, Muhammad 
Iqbal and others Vs. Government of 
Khyber Pakhtunkhwa through Secretary 
to Government, Finance Department, 
Peshawar and others.
W.P. NO.1418-P/2014 titled, 
Muhammad and others Vs. Government 
of Khyber Pakhtunkhwa through 
Secretary Elementary & Secondary 
Education Department, Peshawar and 
others
W.P. NO.2Q53-P/2014 titled, Saeed Ullah 
and others Vs. Government of Khyber 
Pakhtunkhwa through 
S&GAD, Peshawar and others 
W.P, No.ll82-P/Z018 titled, Muhammad 
Rehman and others Vs, Government of 
Khyber Pakhtunkhwa through Chief 
Secretary, Peshawar and others 
W.P. No.2326~P/20J9 titled, Muhammad 
Anwar Vs. Government of Khyber

il Molvi

/ zzV.

Secretary

iv.

V.

ATn
n 3 !t>A JiF'

Court&
%
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Pukhtunkhwa through Secretary 
Education, Peshawar and others 

vi. W.P. NoJ680~P/2021 titled, Ghandal 
Khan Vs. District Education Officer 
(Male), Peshawar and others

In the instant writ petition, the petitioners have 

prayed for the following relieh-

2.

■■ii •

"/r is, therefore, humbly prayed that on acceptance 
of this writ petition, this Hottible Court may be 
pleased to declare the act as against the basic 
norms of law & rules repugnant to constitution, law 
and practice/policy as suck no legal effect liable ti 
mauled set-a.side’\

(I

3. In all these petitions, the petitioners have 

mainly questioned the vires of the Khyber Pakhtunkhwa 

Cessation of Payment of Arrears on Advance Increments 

Higher Educational Qualification Act, 2012 (hereinafter to be 

referred as '‘the Act”).

i;

on

4. Comments were called from the respondents 

who furnished the same, wherein, they opposed the issuance of 

desired writ asked for by the petitioners.

Arguments heard and record perused.

Perusal of tlie record transpires that the 

petitioners have questioned the vires of "the Act” on the 

ground that promulgation of “the Act” had defeated the 

judgments of the superior Courts. He further contended that

5.

6.

vested rights of the petitioners have accrued in the matter and
it

r placed reliance on the judgments reported as "FECTO Belarus 

Tractor Ltd Vs. Government of Pakistan through Finance

Economic Affairs and others fiPLD 2005 SC 605b 2013

"y-' »"■'ATTE
District Education Officer

(Mal»)Aoooaabad P e s h a Q §yC o u ri
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■

SCMR 1749i 2013 SCMR 1752 (Contempt of Court

Proceedings case) and AIR 1975 SC 2199*\

7. On the other hand, the learned Advocate

General, Khyber Pakhtunkhwa has referred to a recent

judgment of the Hon’ble Supreme Court of Pakistan passed in 

the case titled “The Divisional Superintendent Pakistan

Railways, Rawalnindi and others Vs. Sved Irshad Ali Abid

(2021 PLC eC.S.') 277')” and contended that the grant of 

increments on higher educational qualification has since been 

discontinued through Notification dated 13.09.2001, as such, it 

is a past and closed transaction and that necessary time 

granted to tlie employees who have any claim, albeit, when 

they failed to claim the same for long ten years, as such, "the 

Act” in question was promulgated. He has also produced a 

letter dated 29.04.2010 issued by the Additional Secretary 

(Regulation), Government of Khyber Pakhtunkhwa Finance 

Department (Regulation Wing), whereby, clarification was 

given about the advance increments on higher educational 

qualification and according to which, a period of sixty days 

was provided for the remaining claims and argued that even 

then, petitioners have failed to claim the advance increments at 

the relevant time.

was

■•1.

•I

8. During the course of hearing, learned counsel 

for the petitioners has produced letters/applications which 

were duly placed on file and contended that the rights of the 

petitioners to the grant of advance increments were secured

P e s h a w2J1/sH i g o u ft
UTtiCSf R(Male) Aobuitabad

1
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a

^1)^5'.

1
IIiiGovernment’s circular letter dated fand guaranteed by a 

n.08.1991 and that the case of the petitioners was matured at
i
I
II'

13.Q9.2001 whenthe relevant time before the cut-of-date i.e. 

the grant of such increments was

referred to a judgment 

Pakistan passed jn .. n. .nd S26/20ft7 ciecided^

%
discontinued. He also

of the Hon'ble Supreme Court of
I

;;

I
1Q.n7.2007”.

the learned Advocate General,At this stage,

Khyber Pakhtunkhwa, representing the respondents, contended 

that the civil servants, who were holding higher educational

9.

■i

qualification prior to discontinuation of advance increments m

entitled for the benefit flowing &om 

dated 11.08.1991, however, those who have 

after the notification dated

2001, arethe year, 

circular letter
\

improved their qualification 

13.09.2001, under no circumstances, can claim the same

benefit and that the bar created through “the Act” would be :!l

equally applicable.

In view of the above, we, without commenting10.

upon the vires of “the Act” and in view of the statement of the 

learned Advocate General, Khyber Pakhtunkhwa, dispose of 

this and the connected writ petitions and direct the respondents 

to consider the case of the petitioners in the light of circular 

letter dated 11.08.1991 and in case, they fulfill the condition 

mentioned therein for the grant.of advance increments prior to 

the cut-of-date, they be allowed such benefit. It is, however, 

clarified that only the case of the present petitioners shall be
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considered and that others cannot claim such benefits, having

Anot agitated the matter at the relevant time.
1

Announced
Dt:14.06.2023
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