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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE

TRIBUNAL CAMP COURT ABBOTTABAD.

Khvbeor Pakhtukhw&

Beevice Fribunal MX(/ Applicati()n No. 8 12024

. D\n'ny MNao. J__&ﬁég . IN »
Execution Petition No. 736/2022
Daag,gw

Govt, of KP through Secretary E&SE Department & others ...... .....Petitioners.

VERSUS

Gul Faraz SST GHS Jabrian lDistrict Abbottabad »& others

.......... Respondents

OBJECTION PETITION UNDER SECTION-47 CPC 1908
AGAINST THE TILTED CASE IN TERMS OF:-

PRAYER:

Respectfully Sheweth:-

. A. That the judgment of August Supreme Court of Pakistan and

this Honourable Tribunal have lost their efficacy for the ’
purpose of implementation by clear intendment through

~section 2/ (1) of Khyber Pakhtunkhwa Cessation of Payment of

Arrears on Advance Increments on Higher Educational
Qualification Act No. IX of 2012 & vires of the Act have not
been challenged before any forum.

. That the instant Execution Petltlon is hopelessly time barred

under the Limitation Act No. IX of 1908.

. That the judgment of Peshawar High Court Peshawar passed

in WP No 3081-P/2021 dated 14-06-2023 is judgment in
personam and said judgment is also challenged before the
August Supreme Court of Pakistan in CPLA No. 511-P/2023
titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is
subjudice.

On acceptance of instant objection petition in titled execution
petitions may please be dismissed in terms of the above referred
provision of law / grounds in favor of the applicants please.

N

Thé applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under: -



d
ON FACTS:
1. That the titled Execution Petition is pending before this Honorable Tribunal
for implementation of the judgment dated 12-05- 2009 regarding the
~ Advance Increments on behalf of the Respondent Department which is fixed
for hearing on dated 24-04-2024 for implementation report and the learned
DDA raised question of limitation upon instant Execution Petition with the
request that they are going to file objection petition in this respect. Hence,

the Respondent Department further submit on the following grounds inter
alia: -

GROUNDS
A. That the instant Execution Petition is hopelessly time barred under the
Limitation Act No. IX of 1908. Hence, liable to be dismissed without any
- further proceedings. o
B. That the identical nature Implementation Petition No. 49/2012 .;wa's
dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner
sought leave to appeal agamst the order dated 30-01-2013 before the August
Supreme Court of Paklstan and same was also dlsrmssed on 29-08-2013
passed in Civil Petition No. 360 of 2013 titied Muhammad Haroon Vs EDO
- & Others. The operative part of the judgment is reproduced as under:- |
“A bare reading of the above Sections from Khyber
" Pakhtunkhwa Act No. IX of 2012 makes‘it crystal clear that
whatever benefit the petitioner was claiming through the
judgment dated 12-05-2009, has been nullified by the
legislature through clear intendment in equivocal terms,
while vires of the said Act have not been challenged before
any forum. This being the position leave to appeal is refused
and this petition is dismissed.” | !
(Copy of judgment dated29-08-2013 annexed as Annexure “A”)
C. That the Identical nature case was dismissed by the August Supreme Court
of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the
| operative part of the judgment is reproduced as under:-
“In the instant case petitioners are seeking arrears on the basis of

Notification dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their claim cannot be entertained and is not justiciable.
Reliance is placed on unreported judgment of this Court dated 29-
08-2013 (mentioned in Ground B) passed in Civil Petition No.
360/2013. The Petitioners have not challenged the vires of the Act,
therefore, t_hese petitions stand abated under Aét of 2012, as a
result leave to appeal is declined and these petitions are

dismissed.”

. (Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgnients of August Supreme Court of Pakistan and this
Honourable Tribunal have lost their efficacy for the purpose’ of
implementation by clear intendment through section 2 (1) of Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX of 2012 & vires of the-Act
have not been challenged before any forum. (Copy of Act 2012 is annexed
as Annexure “C”) | _

E. That the similar Execution Petitions regarding the same subject matters

_ execution proceedings were adjourned sine die till the decision of August
Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable
Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”)

F. That the judgment of Peshawar High Court Peshawar passed in WP ‘No.
3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did
not challenge the vires of the Act at any forum and judgment dated
14-06-2023 is also challenged before the August Supreme Court of Pakistan
in CPLA No. 511-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah

& Others is subjudicé. (Copy of Civil Petition No. 511-P/2023 is annexed as

- Annexure “E”)

G. That the instant execution petition is against the notification dated 27-10-
2001 whereby, the basis of the claim of petitioners stood erased. In the year

- 2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Act No. IX of 2012 was
promulgated which was made retrospective from 2001. Hence, the instant

application is liable to be dismissed on this score alone.
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¥ H. That the judgment of Ho_ﬁoféble Peshawar ﬁigﬁ Court regarding the Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX of 2012 has been set aside on
- 02-06-2021 and the matters are remanded to the High: Court for ré-deciding
the writ petition afresh by the August Supreme Court of Pakistan and
- Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06
other Writ Petitions having similar question of law and facts disposed on 14-
~ 06-2023 with the direction to respondent departrhent' to consider the case of
 petitioners only and others cannot claim such‘beﬁeﬁts having not agitated
the matter at the relevant time. Hence, present petitioners cannot claim ‘such

benefits as they were not petitioners in that very writ petitions.

| (Copy of order dated 02-06-2021 is annexed as Annexure “F”)
I. That .copy of judgment dated 12-05-2009 is alfeady_annéxed with instant
Execution Petition as Annexure “A” at page No. 04 to 07 while copy of
- judgment dated 14-06-2023 passed by Honorable Peshawar ngh Court

Peshawar is hereby annexed with instant objection Petition as

Annexure “G”.

- It is therefore, humbly requested that on the acceptance of this petltlon -
under section 47-CPC, 1908 the titled -Execution Petltlons may kmdly be

dismissed in favor of the respondents

o Secretary '

Elementary & Secondary Education Department

' Khyber Pakhtunkhwa Peshawar
(Respondent No. 07)

o

(Muhammad Tanveer)
District Education Officer (M)
Abbottabad
(Respondent No. 04)



" BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. /2024
- IN
Execution Petition No. 736/2022
Govt, of KP through Secretary E&SE Department & others ...... .....Petitioners.
. VERSUS |

Gﬁl Faraz SST GHS J abrian District Abbottabad & others
' <eeivee...Respondents

AFFIDAVIT

I Mr. Muhammad Tanveer, District Education Officer (Male)
‘Abbottabad, do hereby affirm and declared on oath that contents -of forgoing
petition under section 47 CPC 1908 are correct and true according to the best of

my knowiedge and belief and nothing has been suppressed from this Honorable

Tribunal.
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” BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. 12024
N -
Execution Petition No. 736/2022

Govt, of KP through Secretary E&SE Department & others ..... ......Petitioners.
| VERSUS
“Gul Faraz SST GHS Jabrian District Abbottébad & others .......... Respondents
AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Officer, District Edu‘catién Officer (Male)
Abbottabad. is hereby authorized to submit Objeétion‘ Petitiqn on behalf of
Secretary Elementary and Secondary Education Khybér Pakh£unkf1wa Peshawar in
Execution Petition No. 736/2022 _‘;itled Govt, éf KP through ':Secretary E&SE

Department & others Vs Gul Faraz-SST GHS Jabrian District. Abbottabad &

- others.

g ——

(Mr. Abdul Akram) -
ADDITIONAL SECRETARY
On behalf of
Mr. Masood Ahmad
SECRETARY E&SE DEPDTT;

(Respondent No. 07)

o i i o = )
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h reme Coll _g_f_Paklst:;n : .
(Appellate Jurisdiction)

Present:
. . Mr. Justice Anwar zaheer Jamall
~ ' " Mr. Justice Khiljl Arif Hussain
M. Justice Jaz Ahmed Chaudhry

Civil Petition No. 360 of 2013.

{on appeal from Judgrent of KPK Sel
dated 30.1.2013, passed In impleme

ryice Telbunal, Peshawar _
ntation Petltion No, 49/20121 .

Muhammad Haroon - . :
) ..Petitioner

Versus

ive District Officer, Elementary & Secondary Education Dept. Harlpur, et i

Execut
... Respondents

petitioner: - In'person.

Mr. Naveed Akhtar Khan, AddlLA.G. KPR,
,Mr\ Saeed- ur-Rehman, ADO (Edu. ), Harlpur

‘

Date of hearing: 29.8.2013

JUDGMENT

For official respond.ents.

K i 'Anwar Zaheer Jamali, 1.- By this petition under Article 212{3) of the

,nsutuﬂon Pf Istamic Republlc of Pakistan, 1973, leave to " appeal Is sought by

':'ntlciner Muhammad Hargon against the order dated 30.1.2013, passed by the
o b%r Pakht?.mkhwa Service Tribunal, Peshawar {in short "the Trlbuml") wherabv

i,hs lmplemeptatlon app!ication N0.49/2012, In servlce Appeal No.506/2009, was

iﬁ;m&ksed In Vlew of sections-1 & 2 of Khyber Pakhtunkhwa Cessatlon of Payment of

grrsﬁgs on Advance Increments on Higher Educauonal Qualiﬁcatlon Act, 2012

.
>

*h }qh"(%er Pakhtunkhwa Act No 1X of 2012). .

We have heard the arguments of petltloner He has placed reliance

F‘,f.'-w

3

e 24

i
un ft}ne earlier Judgment of the Tribunal 'dated 12.5.2008, whereby he was held

{ ed fon the benefit of advance Increments on the basis of: h\gher quallﬁcatlon

3

g
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als purpose. he’ has also placed rellance upon the Judgment of thls Court, -

rtede' as pEA Ccrporation v, Az!z-u[-Rehman Chaydhry {2011 SCMR 218)

3l  As against lt Iearned Additional Advocate General XPK, M. Naveed
LUK l!u’sri khan,-st(onglv contends that berefit of earlier ]udgment date_d 12 S 2009,
s . : e

< e

: prl!\!om“mm
X . /Ruprang Court *° pkint

" District Eduraﬂon Officer , \ﬁumaan
{Male) Apbottabad -
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In the Supreme Court of Pakistan @,
(Appcllate Jurisdiction)
Present:
M. Justice Anwar Zaheer Jamali
Mr. Justice Khilji Arif Hussain
Mr. Justice Ijaz Ahmed Chaudhry
Civil Petition No. 360 of 2013.
(on appeal from judgment of KPK Service Tribunal, Peshawar
dated 30.01.2013, passed in implementation petition No. 49/2012)

Muhammad Haroon
L Pétitioner
Versus

Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
e Respondents
Petitioner :_ In Person
For official respondents: Mr. Naveed Akhtar Khan, Add] A.G KPK
- Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur
Date of Hearing 29.8.2013
JUDGMENT

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3) of the

Constitution of . Islamic ‘Republic of Pakistan, 1973, leave to appeal is sought by

petitioner Muhammad Haroon against the order dated 30.01.201, passed i)y‘ the
Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the T ribunal”) \fvhereby
his implementation application No. 49/2012. In service Appeal No 506/2009,. was
dismissed in view of sections 1&2 of Khyber Pakhtunl;hwa Cessation of payment of .

Arrears  on Advance Increments on Higher Education Qualification Act, 2012
(Khyber Pakhtunkhwa Act No. IX of 2012.)

2. We have heard the arguments of petitioner. He has placed reliance

on the earlier judgment of the Tribunal dated 12-05-2009, whereby he was held

entitled for the benefit of advance increment on the bases of higher qualification.
For this purpose, he has also placed reliance upon the judgment of this Court,

reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

3. As against it, learncd Additional Advocate General KPK, Mr. Naveed
Akhtar Khan, strongly contends that benefit of earlier judgment dated 12.5.2009,

A~

*Assistant Dislvicl
Education Otficet- (M)
Abbhaottabad
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through implementation application No.43/2012 filed before the Tribunal,“cannot

be allowed to the petitioner in view of the clear language of section-1 of Khyber

: ,' ) Pakhtunkhwa Act No.X of 2012, which has made its section-2 applicable with

regrosﬁective effect from 01.12.2001 and, thus, made tife said ]udlgment

unlmplemen;able.

4. We ha\;e considered the abave noted submisslons made before us by
the petitioner and the learned Addl. A.G KPK and seen that Indeed as per.]udgment
of the Tribunal dated 12.5.2009,the pe\itloner was held entltled for the beneﬂt of
advance lncrements on the basis of his higher quallfication, but such }udgment has
lost its efficacy ‘for the purpose of implementation. by clear lntendment through

‘sections 1 and 2 of Khyber pakhtunkhwa Act No.IX of 2012, which read as under:-
"1, Sh‘ort Aitle, application and commencement. = (1) This Act may be cél\ed
the Khybder Pakhtunkhws - Cessation of Payment of Arcears on Advance

tnctements on Higher Educational Quaiification Act, 2012. I

{2} 1t shall apply to 3lt the cmployees of the Provinclal Government, . who

were entitled to recelved advance Increments on higher educational qualification,

P

(3) AL shall come [ato force at once and shall be deemed to have taken affacl
on and from 1" day of Oecer\ber, 2001 '

i.. Cessatlon ‘of pwmem o! aerears on advance lgacments on hlgher
¢educau nal qualtncatlon.—- (1) Notwithstanding mvthlng contalned In anv .
gdedstoﬁ, Judgmaent ; and arder of-any Trlbunal or Court’ lnclcdlnz High- Coqrt or i

R

lSuprem% Court of Pakistun, for the purpose u! any-clalm for ddvment of arrears on . g

‘accwn(l of advanceIncrements.on hlghef educauonal quailﬂualion sanctidhed in:

\ . : ‘! ‘putsuarﬂce ol any order, letter, office memoranda. notification,” instructions and
. 1 1 Iother Insttuments Issued- berore 12, 2001. such orders, Ietters, -office.

}l .. ‘ma‘mcqnda, no!lﬂcatlons. Instructions-and. other Instruments shall be deemed to

' :”' o be'nomex\stenl, ceased ar: revoked and no further dalm whaxsoever on tha basls

4 %y;}" A icf these Instruments shalt-be entertalnéd and all cases In respect-of such clalms

) %:i" ! ;wqendlng In any Court-or, Trlbunal Including High Court-and Supreme Cuurt of

%}?ig b lPJatttstap shall stand abal.ed )
) ?:i:' : 2 ‘(2}' ' Anv order made, Iastructlon Issued, declslon‘ ludgmem or ordar of any

o
3

idourl cr Tribunal lnc!ud!ng a ngh Court or, the $upreme Court, lmplemented

R ‘immw;htelv beforethe commencement of this.Act, shall be deemed to have baen

g
o

Jv.aac;ly %nade. lssuad ‘and lmplemented by the date 01 commencement of' mls A,

=12

N

- B P

Ld
P L R X R R
,-'_...fai_....-,:-,.-:w‘ -

v o A

dnd ?ny amuunt alreadv pa\d there-uuder on account of advance Increments of

trwzrs thereof shall be deemed to have been valldly pald and shall mlzt be

reco.verablg from the regciplent Govemment employees.”

; ' Dtstnc. cauflitioreriicer
d ' “(wale) Apbeliaba®

-
R
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C.P 360 0f2013

through implementation application No. 49/2012 filed before the Tribunal cannot
be allowed to the petitioner in view of the clear language of section-1 of Khyber
Pakhtunkhwa Act No. IX of 2012, which has made its section? applicable  with

retrospective  effect  from  01.12.2001 and, thus, made the
unimplementable.
4,

said  judgment

We have considered the above noted submissions made before us by

the petitioner and the learned Addl. A.G KPK and seen that indeed as per judément

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of

advance increments on the basis of his higher qualification, but such judgment has
lost its efficacy for the purpose of implementation by clear intendment through
sections ! and 2 of Khyber Pakhtunkhwa Act No. IX of 2012 which read as under:-

“1. Short title, application and commencement.---(1) This Act may be ealled

the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

Increments on Higher Educational Qualification Act, 2012.

.

(2) It shall apply to all the employces of the Provincial Government, who
were entitled to received advance increments on higher educational qualification.

‘ 3 It shali come into force at once and shall be deemed to have taken effect on and
from st day of December, 2001. '
2. Cessation of payment of amrears on advance increments on higher
educational  qualification.---(1) Notwithstanding  anything contained im any
decision, judgment and order of any Tribunal or Court including High Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letler, office memoranda, notification, instructions and
other instruments issued before 1.12.2001, such orders, letters, office memoranda,
notifications, instructions and  other instruments shall be deemed to
be non-existent, ceased or revoked and no further claim whatsoever on the basis
of these instruments shall be entertained and all cases in respect of such claims
pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated.
(2)  Any order made, instruction issued, decision, judgment or order of any
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have been
validly made, issued and implemented by the date of commencement of this Act,
and any amount already paid thereunder on account of advance incremen}s or
arrears thereof shall be deemed to have been validly paid and shall not be

recoverable from the recipient Government employees.”

lAss»s!gnl District

Education Othicer (M)
- Avbottab. vl
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5. A bare reading of the above sections from Khyber Pakht.unkhwa Acl
No.IX of 2012 makes !t crystal- clear that whatever beneﬂt the POWO“G' was
claiming. through the judgment dated 1252009 has been null!f‘cd by the
- r———————

!eglsl&ture through clear Intendment in unequ\vocal terms, while vires of the sald
‘Act have not been challenged before any forum, ' '

6. - This being the pdsition, léaveto anpeal Is refused and this petition Is
Sd/- Anwar Zaheer JamaliJ |
Sd/- Khilji Arif Hussuin,J

Sd/- Tljaz Ahmed Chaughry,]
CeriifiegAd be Tru ODY
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5. A bare reading “of the above sections from Khy:bcr Pakhtunkhwa Act

No. IX of 2012 makes it clear that  whatever bcneﬂt.‘ the .petitionef was
claiming through the judgment  dated 12.5.2009, has. been . nullified by -the
legislature  through clear intendment in equivocal terms, while vires of the: said

Act have been challenged before any forum.

6. This being the position, leave to appeal refused and this petition is
dismissed. '

.

Sd/-‘Anwar Zahcer Jamali, J
Sd/- Khilji Arif Hussain, J
Sd/- ljaz Ahmed Chaudhry, J

Certified to be True Copy
Islamabad ' '

29" August 2013.
Not approved for reporting

Superintendent
Supreme Court of Pakistan
ISLAMABAD
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SUPREME OQURT OF PAKISTAN .'
(Aupelate Jurisdiction)

Dresent:
My, Justion Qg Frez Is3
Mr, Justice Syed Manzoor Ali Shah

] ~v.}' of 2D}
(e apped ot e podpreret of $FK Send Tridesst Peshavay
Aatod b o213, peesed is Apprathr Now 523 F el t250)

Manmer Abmad  {IDCP. yr2-Pf2013)
Yiumeen A¥ktar (B CF. 73+-P/2013)

e PefIRALS
Versus
The Seervtary Edeastion, Government of KPK, ric (inboth cases)
- _Rupo'admu
Peltbunery: 1n perzen o both cases)
" Fur the texpondents: Mr. Sujahid All Khan, AddL AG. KPR !
Unteof kearing: 07.12.2018 .
| JUDGMENT

Syed Mansnor Al Shah, J. - The facts of the e ate lfnl
petitioners in .!n:h the prtitions were appalnied as Pnznw) School Teachers
“PST™). Manzoor Abmad, petitioass in Ol Fetition Noaza-T/z013
{“Petitioner No.i17), howover, retired from scn'ioé od m.:'n‘.'.cmé,' while
Yammeen Akhiar, petitioner in Cidl Potiion Nouazg-Pfzo13 (“Petitioncr

No.27) isstill In serdee,

o Thete pelitions prrain to thelr clalm regarding  adrance

‘,t,g'.:'ria‘t:rmcnfs an the basis of soquiring highoer cducational gualification while in |
yert of Pakistan . o :
hewer. fopvice Petlfoner Mot was given five adiance increments under Notifiestiun

dated 24.08.1583 while petitioner No.z was given three adrance Increments

uu_g]er the same Notificaion plis a move-over 1o BPS-a9. iﬂcﬁﬁonm: clalm tha

25 peor. subsequent " Nolification dmed 11081951 issued by the Finance
Depariment, Government of KPE, petitioncr No. ought 1o have boen given 12

| »"t' cdvance increments for.obtatning higher cducational qualification of FA.BA
i ¢ ' i

i ',"'!‘adsud M.A, while petitioner No.2 be ziven six adpencr fnerements, as per the

F . , |

e Notification for abtaining the qualificytion of FA and B.A. It i submitted

.
.

District Education Officer
(Male) Aobottabad @ CamSc:
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IN SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

Present:
Mr. Justice Qazi Faez [sa
Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P of 2013

(An appeal from the judgment of KPK Service Tribunal, Peshawar
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

- Manzoor Ahmed (in CP. 172-P/2013)

Yasmeen Akhtar (in CP. 173-P/2013)

........... Petitioners
Versus
The Secretary Education Government of KPK ctc (in both cases) )
‘ L Respondents
Petitioner In Person (in both cases)
IFor the respondent: Mr.Mujahid Ali Khan, Add AG KPK
Date of hearing;: 07-12-2018
JUDGEMENT
Syed Mansoor Ali Shah, J. :- The facts ol the case ‘are  that

petitioners in both the petition were appointed as Primary School Teachers
(“PST™). Manzoor Ahmed, petitioner in Civil Petition No.172-P/2013
(“Petitioner No. 1”) ~ however, retired from . service on  01-02-2016, while
Yasmeen Akhtar, petitioner  in Civil  Petition No. 173-P/2013  (“Petitioner
No.2”) is still in service. _

These petitioners pertain  to their claim regarding advance
increments on the basis of acquiring higher cducational qualification while in
service. Petitioner No.l was given five advance increments under Notification
dated 24-08-1983 while petitioner No.2 was given three advance increments
under the same Notification plus a move-over o BPS-09. Petitioner claim that
as per subsequent Notification dated 11-08-1991 issued by the  Finance
Department, -Government of KPK. pctitioner No.l ought to have - been given 12
advance increments for obtaining higher educational qualification of F.A. B.A
and M.A. while petitioner No.2 be given six advance increments. as per  the
same Notification for obtaining the qualification ol F.A and B.A. It is submitied

TP et v e e e



that the petitionent were appatited as 5T when the qualification fire i sab
|

] post wes matreulntinn.

3 Atudng the case for Woself and fue petltivner Nod, Mt.
Mantoar Alimad sebmital that Hwy wero iniitdally  graated acdoree
fncrcruvstrs ifite Nealfientlon dated! a.y.08,1947, binvever, Ailgvjurndly lhnz,lnhl
the Natificatton doted 1t.08.2091, the oumber of inhuptay fnerensemits wene
ek, tnasmueh us, It waa also pountedd fue obatnbug- higber edaicati
ralifeation of M- | aubmits that Uie andd uolll'umtkt_n bs applienlile o PATY
sod placed reliancy on an untepotied Judgment of this Coun dalenl.
0,07.2007, pussed I élvll Petitinn No.s20/ 2007, an well my, Ut mﬂm‘qmmf
noliflention fssued i the light of the said judgment Le. NollBauinn el
17,08.2000, Issued by tho Blementary and Secondary Bduentinn Depuataient,

Government of REK. The nhove cited judgment extemls the hepilit of

y ", fh‘utiﬁmﬂmi‘dalédu.oﬁ.nomtolvuchm.
i o
Sait Reglstrar,

Learned Additdonnl Advorate Qenem), RPK representing, the.

s Coert of Paklsran !
utzien - Government, submits that the case of the petitloners is gavered 1y
Notificntion dated 2.4.08.1987, lssuud by the Finance Departaiens, Govertintent

of KPK atl a8 per clause 9 of the sald natiffentlan, petitioner No.s la entitled (o

five ndvance lncrements for alaining BaA and B.A,, \§l:errns. potit{onur No.2

is entftled to three ndvance increments us she s already bevn granted the

~¢  benefit of move-over to higher pay seale ra pur Notifiention dntedd 02.08.1991,
fgsued by the Finanee. Departinent, Government of KPR, Learned Ins¥ officer
lins plucedl rolinnes on an unreported judguent of thix Court-dated 08,9201,
pnssc’d'in Civﬂ Patition No.14a5/2013, which disensses the mode of cnlét;lntion'.
of advanee increment granted for higher echucstional qualification, tn ﬂ:liw cﬁsg‘.
- il was-beld that ddvarice perentent can only be granted for the highest
7%‘

educational qunlifieation’ oblained, ns advance increments: for the degrees
a A \-‘ % leading up to the finel degree'stand merged Into advanee ineremont prescribed

——

) , o ‘
for thd highest quulification. In other wotds, aduance incremonts for ebtuining

-
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]
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£.A{twondvance inerements) and B.A (four advance increments including two ),
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that the petitioners were appointed as PSTs when the qualification for the said
post was matriculation. .

3. Arguing the case for himself and for petitioner No.2. Mr.
Manzoor ~ Ahmed  submitted that they were literally  granted  advance
increments vide Notification dated - 01-08-1983, however, subsequently throﬁgh
the Notification dated 11-08-1991 the number of advance incremenis  were
i_ncreased.' Increments as, it was also granted for obtaining higher educational
qualification of M.A. He submits that said Notification be applicable to “PST”
and  placed reliance on  unreported  judgment of  this  Court  dated
09-07-2007, "passed in Civil Petition No. 525/2007, as well as, the subsequent
notification issued in the light of the said judgment ie Notlication dated
13-05-2009, issued by  Elementary and  Sccondary  Education  Department,
Government of KPK. The above cited judgment extents the benefit  of
Notification dated 11-08-1991 to tcachers.

_ Learned Additional Advocated General, KPK  representing  the
Government, submits that the «casc of the petitioners is governed by
Notification dated 21-08-1983, issued by the finance department, government
of KPK and as per clause 9 of the said notification, petitioner No.l is entitled to
five advance increments for obtaining F.A and B.A, whereas, petitioner No.2
is entitled to three advance increments as she has already been granted the
benefit of move-over to higher pay scale as per Notification dated 07-08-1991,
issued by the Finance -Department, Government  of KPK. Learned law officer
has placed reliance on an unreported judgment of this Court dated 08-09-2011.
passed in Civil Petition No.1425/2011, which discusses the mode of calculation
of advance increment granted for higher educational qualification. In this case
it was held that advance increment can only be granted for the highest
educational  qualification  obtained, as advance increments for the degrees
lending up to the final degree stand merged into advance increments prescribed
for the highest qualification. In other words, advance increments for obtaining

F.A (two advance increments) and B.A (four advance increments including two

\
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advance increments granted ' for F.A) and merged into advance increments

‘granted for obtaining M.A (fix advance increments), therefore, providing  two

advance increment for each higher educational qualification.

5. . He further submits that at this stage the claim of the pettioners
cannot be entertained in the light of section 9 of the Khyber Pakhtunkhwa
cessation of Payment of Arrears on  Advance Increments on  Higher
Educational Qualification Act, 2012 (“Act of 2012”), by the virtuc of which the
instant petitioner cannot proceed and stand abated. 1le placed rceliance on  an
unreported judgment of this . Court dated 29.8.2013, passed in Civil Petition
No. 360/2013.

6. We have heard the parties at some length and have gone through
the record of the case. While the argument of the petitioners might have some
merit with regard to grant of one advance increment in the casc of petitioner
No.l and four advance increments in case of petitioner No.2 in the light of
Notification dated 11.08.1991 read with the unreported judgment of  this
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into
the merits of the case, we’ need to first cxamine the justciability of the claims in
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Bill 2012 having been passed
by the Provincial Assembly of Khyber Pakhtunkhwa on 8" May. 2012 and
assented by the Governor of the Khyber Pakhtunkhwa on 8" May. 2012 is

hereby published as an Act of the Provincial Legislature of the’ Khyber
Pakhtunkhwa. ' '

Whereas advance increments have been granted in certain  Provincial
Government employees on the basis of acquiring or possessing higher
educational  qualification over and above the prescribed | educational
qualification from time to time.

And whereas the Provincial Government vide Notification No. (PRC):
172001, dated 27.10.2001 had already discontinued the scheme of ~advance
increments on higher educational qualification.

And whereas due to financial constraints, it is not possible for
Provincial Government to pay the claimed .and unclaimed arrears accrued

.l
'dl ant District
Fducation Officer (M)
Abbottabad
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I hereby enacted as fullowsses* (eonphusts suppliedd)

. | Whtlo section-2 tenda as wler:- - : | '

“ i .
% Censatlon of payment of urrears mn advineo Ineramente ui

: ‘ higher elientiona)  quatificatlone«(1)  Hutwiilstaidior anythiny,
' camtatned In sny devislon, Judponent nmd onder ol aty Trinal et rourl
{neluding Wigh Coutt us Suprerie Coud of Pakistan, fur, the purpose.ol any

clalm_for_paynent el pueans onaccounlof o ivance lncrements on blher
gducnllonal.\mlmmlmuantuoumJn.umhu.\ntc.ul.anmdu..l:tm..olrn:
m’chmunn&unuxlﬁcnliun.]mlmllumamLollmeuumcnu.hwcd.lsfuau: I

- la«.nuo‘x._mcb.eulcu..lmm..um:n_munumnda..nnllﬂuﬂuxu..lmlmcuum
oml.nlhu.hulmmcnu.ahathn.dt:mtﬂ.in.hc.nmwhltm..mmkowmhd
mul.uu.tmh:ululm..\slmmn'c:.on.tbn.lmh.ul.mmﬁhmmmmtu!ul'um
tumtnlnul.mul.i\lecs_l|u:anm.o!.auduhlnu_nwdin;.lumw._cwu.ut o ‘

' ‘tﬁhunnl..lndudluulh'.h.Cmuaniﬁumcm:.Comt.uu:a};bian ahail sl : o
abiated, : : ' ' S
(2) Any order made, instructlon faued, deeiaton, Judigneny ur urdee ol any v
court ur Tribuan! lncluding o Tligh Court or Whe Sujueine Cuntt, iniplementel .
Immediately before the commencement of this Act, ahall o deeaed (o have P.“ y
been vallily made, tssued and {implemented Ly the date of cammencement ol
thls Act, andl any amount already pakd theresunder on account of sdvance
lncrements or umain'tilpico! shial} Le deemed 1o have bicen valldly paid and

/L,thn!l nal be recoversble from the reciplent Governmeni employees.® ) '

jid Y : C
 Court of Pa A hms;:mp \asis supplln!_) _ ‘ ' o ‘

peshawar,

7 Plnih rmding of llw_ nbove nrovislons_‘ show that the clalm of . d
advance: increments on obtaining higher educational qualification was s
discontinued by the Provinclal Government on 27.10.2001. Sectlon-20fthe At~ ¥
Aolemz provides thot claim for puyment of arrenrs of advance incretnents shall )
4 ‘ be deemed non;exls_tont nud no further clalm whatsoever on the basis of fh&c

| i
instruments shall o entertained and oll cases in respect of such clalms pentding  © - 1
in-any Court or Tribunal including H!gh-Courl amd Supreme Court shall stand ‘

gbated. Sub-section 2 provides that any amount of ndvance increment or

‘ :?'f arrears thereof already paid before the commencement of thcﬂcl‘o[ 2012 shall
) be deemed to huve been valldly pald and shall not be recqvcrablc from the

} | reciplent government ﬁ'mployccs. |

Ei%!! 8, "+ Thescope of Act of 2012 {.;; that after the promu!gnllidn ofthoAt *
:5 1o, w.ef, 11,05.2012, no governiment employee can claim arrears on account of

i‘ advance increments for higher edt_xcnlionnl qualification and uffvanm ,/

b
District Education Officer ' E
(Male) Aobottabad i b Cam$S
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It is hereby enacted as follows; (emphasis supplied)

While section-2 reads as under:-

“2.  Cessation of payment of arrears on  advance increments  on
higher educational qualification.---(1) Notwithstanding anything
contained in any decision, judgment and order of any "Tribunal or Court
including High Court or Supreme Court of Pakistan, for the purpose of any
claim for payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, letter, office
memoranda, notification, instructions and other instruments issued before 1.
12.2001, such orders, letters, office memoranda, notifications, instructions
and other instruments shall be deemed to be non-existent, ceased or' revoked
and no further claim whatsoever on the basis of these instruments shall be
entertained and all cases in respect of such claims pending in any Court
or Tribunal including High Court and Supreme Court of Pakistan shall stand
abated.
(2) Any order miade, instruction issued, decision, judgment or order of any
" Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have
been validly made, issued and implemented by the date of commencement of
this Act, and any amount already paid thereunder on account of advance
increments or arrears thereof shall be deemed to have been validly paid and
shall  not be recoverable from the recipient Government employees.”
{emphasis supplied) A
7. Plain reading of the provisions show that the claim  of
advance  increments on  obtaining  higher  cducational  qualification  was
discontinued by the Provincial Government on 27.10.2001 Section-2 of the Act
of 2012 provides that the claim for payment of arrcars of Advance Increments shall
be deemed non-existent and no further claim whatsoever on the basis of these
instruments shall- be entertained and all cases in respect of such claims pending
in any court or ftribunal including high court Supreme . Court shall  stand
abated. Sub-section 2 provides that any amount of advance increment  or
arrears thereof already paid before the commencement of the Act ol 2012 shall
be deemed to have been validly paid and shall not be recoverable from  the
recipient government employees. ‘
8. The scope of Act 2012 is that after the promuigation of the Act
ie wef 11052012, no government employee can claim arrears on account of
advance increment for higher  educational qualification and  -advanced

t District
Education Officer (M)
Abbhottabadg
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f:imments and arrears already pald shall not bc-rccovcmblc from the reciplent
~ government employce. “Arrears” Includes payment of a debt or the discharge
of on obligationt, In this case, claim of the petitioners for advance increment
under Notification dated 11,8.1991 Is an outstanding arreur. Referonce Lo thie
deeming commencement date -undcr section-1(3) of the Act s shmply to
identify the cutoff date {or the purposes of tabulaling arrears as mentioned in

sectione2, which, if outstanding on 11.5.2012, will not he pnyablc‘ and no elalm

relating to the same con b enteralned.

Y - 1o the instant cose petitioners arc.secking arrcars on the basls of | 3
Notification dated 11.08,3991 and in the light of scctlon-2 of the Acl of 2012, ' b

- thelr clalm cannot be enterinined ond Is not Justiclable, Reliance is placed on y
unreported judgment of this Court dated 29.08.2013 possed in Civil Petition ;(
No.a6o/2013. The petitioners hawe nbt clmllcﬁgcd the ﬁfrcs' of the Adt, . N
therefore, these petitions stand abated under Act of 2012, as a result leave 10 o n
appeal is declined and these petitions are dismissed. /,,L_____—-—/ C v

. e

8d/- Qnzl Facz Isu, J.
§d/. Syed Mansoor All Shab, el

l’es}hnwm‘. : 5 . '?\
o7 December, 2018, ¢ ) ‘ c 3
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C.P No. 172-P/2013, etc

Increments and arrears already paid shall not be recoverable from the recipient
government employee “Arrears” includes. payment of a debt or the discharge
of an obligation.- In this case, claim of the petitioners for advance .increment
under Notification dated 11.8.1991 is an outstanding arrear, Reference to  the
deeming commencement date under scction-1(3) of the Act is simply to
identify the cutoff date for the purpose of tabulating arredrs as mentioned in

Asection-Z, which, if outstanding on 11.5.2012, will not be payable and no claim

relating to the same can be entertained.

9. In the instant case pelitioncrs are seeking arrcars on the basis of
Notification dated 11.8.1991 and in the light of section-2 ol the Act of 2012,
their claim cannot be entertained and is nol justiciable. Reliance s placed on
unreported judgment of this Court dated 29.82013 passed in Civil Petition
No.360/2013. The petitioners have not challenged the vires of the Act,
therefore, these petitions stand abated under Act of 2012 as a result leave to
appeal is declined and these petitions are dismissed.

Sd/- Qazi Facz lsa. J.
Sd/- Syed Mansoor Ali Shah. J.
Peshawar, o :
07" December 2018
Not approved for reporting

Sadagat Certified to be true copy

Asyistant Registrar
Supreme Court of Pakistan
Peshawar
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GOVERNMENT

RHEHYBER P. KEHTUNKEWA
S " Published by Authority’ . - -
TESHAWAR, TUESDAY, 15TH MAY, 2012. )
PROVINCIAL ASSEMBLY SECRETARIAT -
| KHYBER PAKHTUNKHWA |

.NOTIFICATION .
Dated Peshawar, the 15th May, 2012.

No. PA/Khyber Pakhtunkhwa/Bills/2012/20711.—The Khyber Pakhtunkhwa

_Cessation of Payment of Arrears on Advance Increments on Higher Educational Quatiﬂgation

Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on‘Sm'May,
2012 and assented to by the Governor of the Khyber Pakhtiifikhiva on 11 May, 2012 is hereby
published as an Act of the Provincial Legislature of the Knyber Pakhtunkhwa.

THE KHYBER PAKHTUNKIWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFIGATION
© ACT,2012. ,

(KHYBER PAKHTUNKHWA ACT NO. IX OF 2012)

(first published after haviug received the assent of the (?o vernor of the Ithyber
' Palchtunidiwa in the Gazette of the Kliyber Pakhtuukdiwa
(Extraordinary), dated the 15 May, 2012).

AN
AC
enit of arrears accrued out account of advance {uerements on

to cease thie paym : ‘
: Ligher edncational qualification.

WHEREAS advanee 'in’crements-:have been gl'élnfed to certain _EPrQVincial
Government employees on thie basis of acquiring or possessing higher educational
qualification over and above the prescribe educational qualification from time to

i

tinie; .

| . District Edusation Officer
(Male) Apbottabad
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AND WHEREAS the Provincial Government vide Notification No. (PRC)1- 3
1/2001, dated 27.10.2001, had already discontinued the scheme of advance
increments on higher educational qualification;

AND WHEREAS due to financial constraints, it is not possible for Provineial

Government to pay the claimed and unelaimed arrears accrued from the said
inecrements; :

It is hereby enacted as follows:-

-1, Short title, application and conﬁnencement.—- (1) This Act may be called the
Khyber Palitunkhwa Cessation of Payment of Arrears on Advance [nerenents on
Higher Educational Qualification Act, 2012,

\

‘ (2) - It shall apply to all the employees-of the Provincial Goverument, who
were entitled to received advance {ncrements on higher educational qualification.

(3) - It shall come into force at once and shall be deemed to haﬁe taken
effect on and from 1% day of December, 2001. '

9. (Cessation of payment of arrears on advance increments on higher
educational qualification.—(1) Notwithstanding anything containéd in any
decision, judgment and order of any Tribunal or Court including High Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
aceount of advance increments on higher educational qualification sanctioned in
pursuance of any ovder, letter, office memoranda, notification, instructions and
other instruments issued before 1.12.2001, such orders, letters, office memoranda,
notifications, instructions and other instruments shall be deemed to be non-
existent, ceased or revoked and no further claim whatsoever on the bdsis of these
instruments shall be entertained and all cases in respect of such claims pending

in any Court or Tribunal including High Court and Supreme Court of Paldistan
shall stand abated. : '

(2)  Auy order made, instruetion issmec?ision,.judgment or order of
any Court or Tribunal including a High Court or the Supreme Court, implemented
{mmediately before the commencement.of this Act, shall be deemed to/have been
validly made, issued and implemented by the date of commencement of this Act,
and any amount already paid there-under on ‘account of advance increments or
arrears thereof shall be deemed to have been validly paid and shall not be

recoverable from the recipient Government employees.

District Education Officer
(male) Apbottabad
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. Removal .Qi difficulties.— If any difficult arises, in giving effect to the -
provisions o this Act, the Provincial Government may make such orders as it may

" - deem just and equitable.

-4, Rgpeal.-CThe Khyber Pakhitunkhwa Cessation of Payment of Ai'réars. on
Advanee Increments on Higher Educational Qualification Ordinance, 2012 (Khyber
pakhtunkhwa Ordinanee NO. 1 of 2012), is hereby repealed. A

. BY ORDER OF MR. SPEAKER

PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA |

" (AMANULLAH)
Secretary S

Provineial Assembly of Khyber Palkhtunlhiwa
. .

. ' ~ Printed and published Ly the hlanager, '
Staty. & Ptg. Deptt, Khyber Pakhtunkhiwa, Peshawar

n
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21.10.2020 ,  Petitioner In person present.

. thlpatlon Assistant for respondents present,
... [Fromthe record it is evident that- the p'resent petitioner and’ others . A
R filed. servlce appeals U/S 4 of the Khyber Pakhtunkhwa Service |
‘ Tribunal Act, 1974 for grant of advance rncrements with, all back
o benef'ts on the basis of Para-OS(l) (c) of the Notification No. FD (PRC) |
S 11 /89 dated"'11.08.1991 issued by Flnance Department and rn :

- ~pursuance of judgment passed by the August Supreme Court of -

1

Pakrstan and -vide - judgment ‘dated  12.05.2008 -in appeal

,; - . ‘No.1276/2007 all: the appeals were accepted In the meanwhlle,

"Khyber Pakhtunkhwa Cessatlon of Payment .of Arrears on Advance
Increments on ngher Quallﬂcatlon Bill 2012 having been passed by L
. _the Provrpcual Assembly Khyber Pakhtunkhwa on 8% ‘May, 2012 and’ |
.' assented to by the Governor Khyber Pakhtunkhwa on 11"‘ May, 2012
‘ was publlshed as an’ Act of the Provmcral Leglslature of Khyber ’
; Pakhtunkhwa Thls Act was challenged before the Servlce Tribunal as . y

well as in the August High, Court Appeals pending in the Service -

Tribunal were wlthdrawn by the appellants vrde order, dated "

21.03. 2018 of this Trrbunal Wnt Petltrons were allowed vnde order "
dated 08 06.2017 and the ofﬂcral respondents were directed to provlde . -

‘the- beneﬁts of advance mcrements accordmg ta the notification dated -

'. 11,08, 1991 on attalnlng hrgher qualification dunng sefvice. The '

B respondent departments chalienged the said. order 1n the August j'

: Supreme Court of Pakistan and vrde order dated 18. 12 2019 of the
August Supreme Coutt of Paklstan, leave was granted and the .,.

impugned Judgment passed by the Hon'ble Peshawar Hrgh Court was

: suspended.
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In vfeirv of the above'di'scusslon. i'hé Instant eiecutlon prog:eedlngs

are adlourned sine dle tlll the declsion by the August Supreme Court of

—-'-"f

Paklstan. Petitioner Is at |lberty to" seek Its restoration after the.

declslon by the August SUpreme Court of Pakistan. Flle ‘be consigned

.to the record room. -

. EXAMINER . © —,
. Khyber Pakhtunkhwr . - ",
Service Tribunal, . . . i
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IN_THL SMPREME_GOUBT QE LAKISTAN
(Appeliate Jurlsdiet lon)

. crLA No_5U=2___s0m
Govermument  of Kﬁylm l".\khlunki\wa through ﬁicc‘wh\.ry' Establishinént,,
Dopartiwnt, Peshawar & others )
' ' PETITIONERS -
VERSUS
Secwdullah & athers . RESPONDENTS
&
Appeal from Hon'ble Peshawar High Court, Peshuwar
Cowncel for Petitioner Advoacate General, Khyber Pakhtunkhug
. Peshavear
Instituted by Mian Saadullah Jandoli, AOR I
INDEX - "
SNo | Description of documents Dated Page
1. | Concise statemenl 08-08-2023 |A-B
A2 JCPLA . " 08-08-2023 |15
i 3. {Short alongwith detailed Judgment  of | 14-06-2023 |6-12
' Peshawar High Court Peshawar :
4. | Ground of Writ petition No. 5253-P/2014 23-06-2014 | 13-20
5. | Remand order of Supreme Court in CA No, | 02-06-2021 | 21.4
2139 of 2020
6. Parawise comments of Petitioner No. 2 10-03-2015  } 25-26
7. Parawise comments of Petitioner NoJ 17-4-2015 {27-28
8. | KP cessation of payment of arrears on advance | 27-03-2012 | 29-31
increments on higher educational qualification g
Ordinance 2012 -
9. KP cessation of payment of arrears on advance | 15-05-2012 § 3234
‘ increments on higher educational qualification
| Act, 2012 .
10. | Judgment in CA No. 1225 of 2007 20-06-2013 | 35.39
11. | Judgment in COC No. 133 of 2002 11-10-2012 | 4042
12. | Copy of Notification of Finance Deptt clrcular | 11-08-1991 | 4346
letter no. FO(PRO)1-1/09 1
, : , (e CamScar
“District Eduration Officer N

(ale) Avbuttabad




|13, | Copy of letter No, FD(SRI)2-123/02007 03-01-2009 |47
14. | Copy of educational documents - ] 48-66
15, | Copy of Judgment in CP No. 525 of 2007 19-07-2007 | 67-69
16. | Copy of judgment in WP No, 368, 2009 24-03-2009 | 70-73
17. | Policy regarding grant of advance increment on 74-75
higher qualification to the teaching staff (non |
Gazetted) . 3 :
18. | Judgment in CP No. 172-P/ 2013 07-12-2018 | 76-80
19. | Stay application 08-08-2023 | 81-82
20. | Affidavit of facts & service 08-08-2023 | 83-84
21. | Notice to the respondents 108-08-2023 | 85-86

CERTIFIED that the paper book has been prepared in accordance with the rules of t
Court and all the documents necessary for due appreciation of -the tourt. havc be

includ(.d in it. Index is complete in all respect.

' of
Fauation Offc
Dns\{;‘i \ )Anbonabad

ia

Saadullah Jandoli)
Advocate-on-Reécord.

Supreme Court of Pakistan
For Government/Petitioner:
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WM&WPAK]STAE
(Appellate Jurlsdiction)

CPLANO. BH-Y __pon

Government of Khyber Pakhtunkhwa through S;zcrctary Establishment '
Department, Peshawar & others ‘

PETITIONERS

VEBRSUS

Saeedullah & others RESPONDENTS

+

CONCISE STATEMENT |

1 | Subject matter and the | Claim for advance Increments on higi\er

law qualilication
72| Controversy between the The respondents challenged the vires of the Act of
"parties Khyber Pakhtunkhwa Cessation of payment ol

arrears on advance Increments on higher education
which was later on abandon and claims of advance
increments In the letter dated 11/08/1991 and if
they fulfill the conditions mentioned therein for
the grant of advance increments they be consider

for the same.
3 | Which side has filed this Government / pelitioners
petition .
4 | Court /Forum Dale of Who filed it and with what result

a) Institution
: b) Declslon b
5. | Hon'ble Peshawar High | a) 23/06/2014 Respondents filed writ petition

Court, Peshawar b) 08/06/2017 | which has been accepted.
6. |Supreme Court ‘of 2)16/08/2017 | Petitioners field CPLA which
Pakistan b)02/06/2021 |was converted into Appeal and
o the same was allowed by
\‘ I remanding the matter back to
\ ) High Court for decision afresh.
' |5 THon'ble Peshawar Fiigh |#)23/06/2014 | Respondents filed writ petition
Court, Peshawar b) 14/06/2023 | which has been accepted.
6 [Polnts noted inthe Treatment of points in the impugned
impugned Judgment - judgment '

In_ all these petitions, the|ln view of above, we, without commenting
respondents  have  mainly | upon the vires of “the Act” and i view of the
questioned the vires of the Khyber statement of the Learned Advocate General,
Pakhtunkhwa  Cessation of | Khyber Pakhtunkhwa, dispose of this and the
Payment of Arrears on Advance | connccted - writ _petitions and direct 'the
Increments on Higher Educational pelitioners to consider the case of the
Quallfication Act, 2012, | respondents in the light of circular letter dated

i
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(hereinafter to be referred as “the | 11/08/1991 and in case, they fulfill the]
= A" condition mentioned therein for the grant of
oy Comments were called from the advance increments prior to the cut-of-date,
pelitioners who furnished the they be allowed such benefits. It Is, however,
came, wherein, they opposed the clarificd that only the case of the present
issuance of desired writ asked for respondents shall be considered and that
by the respondent others cannot claim such benefils, having not
| agitated the matter at the relevant time.

7] Question requiring consideration & declsion by the Supreme Court

% Whether the Provincial Government.had already discontinued the scheme of
Advance Increments on Higher Educational Qualification form time to time
vide Notification No. (PRC) 1-12001 dated 27/10/2001, which was later on
converted into proper law promulgated by the Provincial Assembly?

» Whether the legislature has no authority to nullify the judgment of superior
Court through proper and competent legislation?

A 4

Whether the respondents have lost the claim after passing of Cessation of
Advance Increments on Higher Education Qualification Act, 20122

» Whether after abandoning the prayer to challenge the varies of law, the claims
of respondents did not remained in filed wilh any prayer and the relief
granted by the High Court to the respondent is beyond the pleading?

8. LAW/RULING ON THE SUBJECT
FOR AGAINST
1 T CONSTITUTION OF ISLAMIC REPUBLIC OF NIL
PAKISTAN 1973

KHYBER PAKHTUNKHWA CIVIL SERVANT
CESSATION OF ADVANCE INCREMENT ACT,

2012 -
PLD 2012 SC 1923
CERTIFICATE
Certified that, we, the undersigned prepared the above concise statement which is
correct. .
)

é\“ | ! |
ain Saadullah Jandoll) (Additional Advocate General)
Advocate-on-Record ‘Khyber Pakhtunkhwa

upreme Court of Pakistan

For Government/Petitioners
- District Education Ofticar
(Male) Aobottabad
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IN THE SUPREME COURT OF PAKISTAN
(Appellate ]urladlctlon_)

crLano. S/ —F _pon

Government of Khyber Pakhtunkhwa through Secrelary S&GAD, Civil
Secretariat, Peshawar (Now Govt of Khyber Pakltunkhwa rhrough
Secretary Establishinent Departnent, , Peshawar)

Secretary to Government of Khyber Pakhtunkhwa, Finance Department,
Civil Secretariat, Peshawar

Secretnry Elemcntar)' & Secondnry Education, Civil Socrelanal Peshawar

Executive District Olficer, Elemcnlnry & Secondary Education, Buner (Now
District Education Officer (Male), Bunner)

Executive District Officer, Elementary & Secondary Education, Swabi (Now
District Education Officer (Male), Swabl)

t

PETITIONERS

VERSUS

Saeedullah S/ o Rizwan Ullah, District Swabi, FET, GHS Panjmand.

Abdul Raziq'S/o Muhammad Jamil, District Swabi, AT, GHS, Panjmand.
Fazal Hadi S/o Rahim Ullah, CT, GMS, Agarai (Jica) District Buner,
Presently residing at Danish Abad, House No.10, Stree-D, Peshawar, .
All Gohar Khan S$/o Mardan Shah, PET,GMS Kawaga, District Buner
Presently Rashakal, district Nowshera,

Mukhtar Ahmad S/o Said wahab PET, GMS Agaral (Jica) District Buner
presently at Eid Gah colony, Gul Bahar, Peshawar.

Ajbar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Buner,

presently at Ghani Plaza, Top floor, Khyber Super Market, Peshawar Cantt.

Muhammad Faqir S/o Gulab Khan, PET, GHS Jangai, district Buner,
presently at Ghani Plaza, Top Floor Khyber Super Market, Peshawar
Saddar.

Hussan Malook S/o Taj Malook appointed as PST on 18-05v1995 GPS
Agaral (Jica) District Buner.

Nazarul Islam S/o Abdul Maula appointed as AT on 16-7-2007, GMS
Chalindarai, Buner:

Sald Faqir S/o Habib shah appointed as CT on 30-6-2009 GHS hawaga,
Buner,

Israr Ullah S/o lkram Shah appointed as CT on 5-4-1999 GHS anga.
Buner.

Safiq Ahmad S/o Muhammad Yaqoob, ATGHS,  Asharrai, District

Bungr

(2

District Fduratan Ofticer @ CamScar

{Male) Abouitabad



|TTESTED

w . D
{Appelinta Jurlndictlon) -

Mr, Juatles Qultar Alimed, CJ
Mr, Juatles Mazhar Alam Khan Mlankhel

Mr, Justice Bayyed Mazohar AUl Akbur Nagvi . »

CIVIL PETITION NO.2-P OF 3030 -
{Agalnst the judgments dated .6.2017, 2062019, 39.10.2019 and
33.10.2019, passed by the Peshawar High Court, Peshawar, in wpa
No.2053 of 2014, 913.P o 2014, 1418 of 2014, 3081-F of 2013, 1182-P o
2018, 2326-P of 2019 and 4713.P of 2018, reapécUvely] .

CA.2139 of 2019" Governunent of Khyber Pakhtunkhwa
' ' through ~ Secrelary Bstablishment

Depariment, Peshawar and others Vs.

Saeedullah and olher{l

CA.2140 0f 2019 Govemnment of Khyber Pakhtunkhwa
o through Secretary Finance, Peshawar and
others Vs, Muhammad Igbal and others

CA.2141 02019 Govemment -of Khyber Pakhtunkhwa
though  Secretary  Elementary &
_ Secondary Education, Peshawar and
others Vs, Moli Muhammad and others

.' . CA31430f2019 Govemment of Khyber Pakhtunkhwa
- through Chisf Secretary, Peshawar and
* others Vs. Anyat Ullah Khan and others

' CA.2143 of 2019 Government of Khyber Pakhtunkhwa
: through Chlef Secrelary, Peshawar and
others Vs. Muhammad Rehman and
others ' .

. CA.986 0f2020 Govenment of Khyber Pakhtunkhwa
. through  Secretary = Elsmentary &
‘ Secondary Education, Peshawar and

others Vs, Muhammad Anwar

(:p,g.p'ofzqzo Provinclal  Police  Officer, Khybér
- Pakhtunkhwa, Peshawar and others Vs,
- Muhammad Akbar Khan and others

For the Appcllams ¢ Mr. Zahid Yousaf Qureshi,
/% ' and Petitioners | Additional Advocate General,

iuar Court A@e
were Count of PYAGIID

v
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por Govts Of K.P.K, Pasrs war

~ District Sdyrngign Officer
(Male) Apuoitapag
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» i' .
(in all eancu) Khyber Pakhtunkhwa | |
- Mzale Khallg, N
Lit, Officer/DEQ Swabl i
itlkhar Ghonl, DEO (M) Bunir ,
Shulir Ullah, 8,0, {LiL), "1 ,
- I Ocpnrtment, KPK o '
| o
For Respondento ¢ Mr. Muhammad {an Khan Khaolil, ‘v
No.1,2,49t09, 1210 . ASC L .
14, 16 t0 32 in T ‘
CA.2139 of 2019 *l ‘ X
. b .
Reapondents in t Nemo A ,
CA2140 0f2019 | L
. ' . ; i, i
For Respondents "t Mr, Amjad Ali, ASC a/w L
No.2 to S in CA.214] Mr. An{s Muhammad Shahzad, v '
of 2019 and 29, 32 AOR" ' ;
and 33 in CA.2142 of it .
2019 ,; l
For Rcspondgﬁt No.l : Mr, Muhammad Amir Malik, ASC ' t
in CA.2143 of 2019 Syed Rifaqat Hussaln Shah, AOR h
Sole respondentin ;' Mr, Misbah Ullah Khan, ASC Lo
CA.986 of 2020 H
Respondent in CP2- : NR. Y :
P of 2020 R
ol
' Remaining . ~ 3 Nemo . {3
Respondentsin all : 0
C.As. b
Date of Hearing : -02.06.2021 | BRI

ORDER Sy
1

GULZAR AHMED, CJ.- ‘The learned Addxtxonal i‘ : w‘?l

Advocate General, Khyber Pa!diéunkhwa‘(AAG], contends that in “
the very writ petitions filed before the PeShaWar High Céuf-t i

Peshawar \'c.he. Tigh Cour), "k\e. Tespondents have Anvallenged \k\e_ c

vires of the Khyber Pakhtun%dxwa. Cessation of Payment of F\n'cars .,.‘

ATTESTED on Advance Increments on Higher Educational Qualification Act

/awd/// (Act No.iX] of 9012 (the Act of 2012), but no notice undcr Order
epiaf

')uru..,”.'_ XXVII-A CPC was issued to the Advocate General, Khybcx
L e Lomt cviikistan

|s Jatmatind

District £4,,. : - f
ation Offj, 2CS
(Male) Avvoitay du,e: had CamScar
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ziale Pakhtunkhwa, in accorda:xcc with law,

!
g

234
f) . ' . ':
¢
]
I
'
!

i
pakhtunkhwn. which ls the mundatory rcquircmcm of lavr in b

terms of judgment paoacd by a 14-Member Peneh of thin Court j; l’

reported as Federatlon of Paklstan throl _J[,{L_‘,M_u_m_r_/jmﬁtw_of

i
i

, ”
 Law, Justice and Parlipmentary_Affairs, (slamabad and otherss Vi

Aftab Ahmad Khun Sherpao g_]_']d others (PLD 1992 SC 723). He A

il

further relies upon the Judgmcnls of this Court in the cascs of | i

Superintendent Central  Jail, Adyala, Rawalpindi _v. Hammad '.-h

Abbasi (PLD 2013 SC 223) and Federal Public Service Comm{ssJQ_fl l‘iq
i I

and_others v, Syed Muhammad Afaq and others (PLD 2002 SC

167). 5'1
2. The leamned counscl eppearing for the respondents .

'.
i
§
[}
i
o

tl
were confronted with the issue, as raiscd by the' AAG, who were
{
*

unable to show that the High Court may have passed order |

| complying with the mandatory requirement of Ordcr XXVII-A CPC

The issua.ncc of notice_ to the Advocate Gcncral being itself a |

mandatory rcquircment of law, as laid down in the above cxted diry |
Judgments of this Court, the High Court decxdmg the writ pcutJons \‘

without issuing of such notice and also declanng Section 2 of thc ¥
o ‘1

Act of 2012, as ultra vires the Consututxon was, thercfore, not m ‘i

accordance with the law, rather. contrary to law as laid down 'ts)y!‘ii l-l

this Court In the above cited cases. ST

3. In view of the above, _thc impugned j’udgmcnts are set l

aside and the mati.ﬁr’a are remanded to the High Court for

re-deciding the writ peiitions efresh, after issuing of notice under l,

Order XXVH-A CPC o the Advocate General, K.'nybcr'

1
.
: : ) I
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;o Qn-?ll%f 2019, ete,
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. . o /|

4, The appeals atand allowed, while the eivil petition is '
: ! el

converted into appeal and gllowed, In the above terms. ay ‘i\ |
5. As the matters are quite old, it is expected that the ;

High Court will -decide the same expeditiously, pref crably within a

'

pcri'o‘d of Iour_mom.lvxs..".f ,§d/~HCJ :
| | Sd/-J

Sd
Eenm ' to/hé'l True Bnpy

A—
Seaidr Couit Associate
Supreme Cour, of Pakistan

Iskunabz:l

B A 74? (/ ﬂ"ﬁ f ..........(.mlICrlm\na\
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. . - ' JUDGMENT SHEET .
v PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

W.P. No.3081-P/2012 with CM No.1672-P/2022

- ' Anayat Ullah Khan and others
o Vs.
Government of Khyber Pakhtunkhwa throuvh Chief "
, Secretary, Peshawar and others S oo
f Date of hearing | 14.06.2023
Petitioner(s) by: M/s. Noor Mﬁhammad Khattak and L.

Nawab Ali Noor, Advocates.

Respondent(s) by: Mr. Amir Javed, Advocate' General o
Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl:
Advocate General a/w Mr. Fazl-e-Khaliq, it
Litigation Officer, DEO (M&F), Swabi.

ddkdkkevedk
JUDGMENT

fehhkkk

IJAZ ANWAR, J. Through this single judgment, we intend

to. decide the instant writ petition and Writ Petitions, listed
below, since in all these cases, similar questions of law and
facts are involved. The connected writ petitions are:-

i  W.P. No.913-P/2014 fitled, Muhammad
Igbal and others V5. Government of ’ _
Khyber Pakitunkhwa through Secretary l'
to Government, Finance Department,
Peshawar and others. :

i, W.P. No.l418-P/2014 fitled, Molvi
Muhammad and others Vs. Government
of Khyber Pakltunkhwa through
Secretary Elementary & Secondary
Education Department, Peshawar and “
others ‘

/ iii., W.P.No0.2053-P/2014 litled, Saeed Ullah .

and others Vs. Government of Khyber e
Pakhitunkhwa through Secretary
S&GAD, Peshawar and others

iv.  W.P. No.1182-P/2018 titled, Muhammad “n
Rehman and others Vs, Government of
Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others

V. W.P. No.2326-P/2019 titled, Muhammad
Anwar Vs. Government of Kiyber

N

L
g
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Pakhtunkhwa  through  Secretary
Education, Peshawar and others _
vi. W.P. No.I680-P/2021 fitled, Ghandal
) Khan Vs. District Education Officer
' (Male), Peshawar and others

2. In the instant writ petition, the petitioners have
prayed for the following relief:-

“It is, therefore, humbly prayed that on acceptance
of this writ petition, this Hon’ble Court may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law
and practice/policy as suclh no legal effect liable ti
mauled set-aside”,

3. In all these petitions, the petitioners have
mainly questioned the vires of the Khyber Pakhtunkhwa

Cessation of Payment of Arrears on Advancc Increments on

-Higher Educational Qualification Act 2012 (hereinafter to be

referred as “the Act”).

4. Comments were called from the respondents
who furnished the same, wherein, they opposed the issuance of
desired writ asked for by the petitioﬁers.

5. Arguments heard and record perused.

6. Perusal of the. &:eord transpires that the
petitioners have questioned the yirés of “the Act” on the
ground that promulgation of “the Act” had defeated the
judgments of the superior Courts. He further contended that
vested rights of the petitioneré have accrued in thf: matter and

placed reliance on the judgments reported as “FECTO Belarns

Tractor Litd Vs. Government of Pakistan throngh Finaqce

Economic Affairs_and others (PLD 2005 SC _605), 2013

District Eduration Officar -
(Male) Aobottabad
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SCMR 1749, 2013 SCMR 1752 (Coutempt of Court
Proceedings case} and ‘AIR 1975 SC 2199>, |

7. ' On the other hand, the learned Advocate
General, Khyber Pakhtunkhwa has referred to a recent

judgment of the Hon'ble Supréme Court of Pakistan passed in

the case titled “The Divisional Superintendent, Pakistan

Railways, Rawalpindi and others Vs. Svyed Irshad Ali Abid
(2021 PLC (C.S) 277)” and contended that the grant of

increments on higher educational qualification has since been
discontinued through Notification dated 13.09.2001, as such, it
is a past and closed transaction and that necessary time was
granted to the employees whe have any claim, albeit, when
they failed to claim the same for long ten years, as such, “the
Act” in qﬁ;asﬁon was promulgated. He has also produced a
letter dated 29.04.2010 issued by the Additional Secretary
(Regulatibn), Government of ~ Khyber Pakhtunkhwa 'Finance
Department (Regulation Wing), whereby, clarification was
given about the advance increments on higher educational
qualification and according to which, a period of sixty days
was provided for the remaining claims and argﬁed that even
then, lpetitioner's have failed to claim the advance iﬁcreme,nts at
the relevant time.

8. During the course of hearing, learned counsel

for the petitioners has produced letters/applications which

~ were duly placed on file and eontended that the rights of the

petitioners to the grant of advance increments were secured

o

-'"‘\1;
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T

and guaranteed by a Government’s circular 1etter dated
11.08.1991 and that the case of the petmoners was maturcd at i
the relevant time beforc the cut-of-date i.e. 13.09.2001 when ' “T: .
the grant of such mcrements was discontinued. He also

\

referred to a judgment of thé Hon'ble Supreme Court of
Pakistan passed 'm-“‘CPLAs No.525 an& 526/2007 decided on -
19.07.2007",

9. At this stage, the learned Advocate General,
Khyber Pakhtunkhwa, representing the respondents, conténded
that the civlil servants, who were holding highér educational
qhaliﬁcaﬁon prior to discont’muation of advance increments in
the year, 2001, are entitled for the benefit flowing from &

\ :

‘circular letter dated 11.08.1991, however, those who have

1mproved their quahhcaﬂon after the nouﬁcatmn dated

13.09.2001, under no mrcumstanccs, can claim the same
benefit and that the bar created through “the Act” would be Y
cqually applicable.

10. In view of the above, we, without commenting

upon the vires of “the Act” and in view of the statement of the

- learned Advocate General, Khyber Pakhtunkhwa, dispose of
this and the connected writ petitions and direct the respon‘dents
to consider the case of the petitioners in the light. of circular
letter dated 11.08.1991 and in case, they fulfill the conditiﬁn |

" mentioned therein for the graﬁt of advance increments prior to
the cut-of-date, they be allowed such 5encﬁt. It is, however, A

clarified that only the case of the present petitioners shall be

. ion Off
(Male) l'\nbonazaad’cer
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not agitated the matter at the relevant tirme.

Announced
Dt:14.06.2023

considered and that others cannot claim such benefits, having
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