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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE

TRIBUNAL CAMP COURT ABBOTTABAD.

37^
l>i:i:-y No/ '/J & ^ ^

33>at.t^f I / P ^

Govt, of KP through Secretary E&SE Department & others

VERSUS

/2024
IN

Execution Petition No. 16/2024

Petitioners.

Naheem ur Rehman Qureshi SST GHSS Harno District Abbottabad & others
........... . Respondents

OBJECTION PETITION UNDER SECTION-47 CPC 1908 

AGAINST THE TILTED CASE IN TERMS OF:-
A. That the judgment of August Supreme Court of Pakistan and 

this Honourable Tribunal have lost their efficacy for the 

purpose of implementation by clear intendment through 

section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of 

Arrears on Advance Increments on Higher Educational 
Qualification Act No. IX of 2012 & vires of the Act have not 
been challenged before any forum.

B. That the instant Execution Petition is hopelessly time barred 

under the Limitation Act No. IX of 1908.
C. That the judgment of Peshawar High Court Peshawar passed 

in WP No 3081-P/2021 dated 14-06-2023 is judgment in 

personam and said judgment is also challenged before the 

August Supreme Court of Pakistan in CPLA No. 511-P/2023 

titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is 

subjudice.

PRAYER:

On acceptance of instant objection petition in titled execution 

petitions may please be dismissed in terms of the above referred 

provision of law / grounds in favor of the applicants please.

Respectfully Sheweth:-

The applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under: -
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ON FACTS:

1. That the titled Execution Petition is pending before this Honorable Tribunal 
for implementation of the judgment dated 12-05-2009 regarding the 

Advance Increments on behalf of the Respondent Department which is fixed 

for hearing on dated 24-04-2024 for implementation report and the learned 

DDA raised question of limitation upon instant Execution Petition with the 

request that they are going to file objection petition in this respect. Hence, 
the Respondent Department further submit on the following grounds inter 

alia:
GROUNDS

A. That the instant Execution Petition is hopelessly time barred under the 

Limitation Act No. IX of 1908. Hence, liable to be dismissed without any 

further proceedings.
B. That the identical nature Implementation Petition No. 49/2012 ;was 

dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner 

sought leave to appeal against the order dated 30-01-2013 before the August 

Supreme Court of Pakistan and same was also dismissed on 29-08-2013 

passed in Civil Petition No, 360 of 2013 titled Muhammad Haroon Vs EDO 

& Others. The operative part of the judgment is reproduced as under:-

“A bare reading of the above Sections from Khyber 

Pakhtunkhwa Act No, IX of 2012 makes it crystal clear that 

whatever benefit the petitioner was claiming through the 

judgment dated 12-05-2009, has been nullified by the 

legislature through clear intendment in equivocal terms, 
while vires of the said Act have not been challenged before 

any forum. This being the position leave to appeal is refused 

and this petition is dismissed.”
(Copy of judgment dated: 29-08-2013 annexed as Annexure “A”)

C. That the Identical nature case was dismissed by the August Supreme Court 

of Pakistan, in CP No. I72-P/2013 & 173-P/2013 dated 07-12-2018 and the 

operative part of the judgment is reproduced as under:-

“In the instant case petitioners are seeking arrears on the basis of 

Notification dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their claim cannot be entertained and is not justiciable. 

Reliance is placed on unreported judgment of this Court dated 29- 

08-2013 (mentioned in Ground B) passed in Civil Petition No. 
360/2013. The Petitioners have not challenged the vires of the Act, 
therefore, these petitions stand abated under Act of 2012, as a 

result leave to appeal is declined and these petitions are 

dismissed.”
(Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of August Supreme Court of Pakistan and this 

Honourable Tribunal have lost their efficacy for the purpose' of 

implementation by cledr intendment through section 2 (1) of Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 & vires of the Act 

have not been challenged before any forum. (Copy of Act 2012 is annexed 

as Annexure “C”)

E. That the similar Execution Petitions regarding the same subject matters 

execution proceedings were adjourned sine die till the decision of August 

Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable 

Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”)
F. That the judgment of Peshawar High Court Peshawar passed in WP No. 

3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did 

not challenge the vires of the Act at any forum and judgment dated 

14-06-2023 is also challenged before the August Supreme Court of Pakistan 

in CPLA No. 51 l-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah 

& Others is subjudice. (Copy of Civil Petition No. 51 l-P/2023 is annexed as 

Annexure “E”)

G. That the instant execution petition is against the notification dated 27-10- 

2001 whereby, the basis of the claim of petitioners stood erased. In the year 

2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 

Increments on Higher Educational Qualification Act No. IX of 2012 was 

promulgated which was made retrospective from 2001. Hence, the instant 

application is liable to be dismissed on this score alone.
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H. That the judgment of Honorable Peshawar High Court regarding the Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 has been set aside on 

02-06-2021 and the matters are remanded to the High Court for re-deciding 

the writ petition afresh by the August Supreme Court of Pakistan and 

Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06 

other Writ Petitions having similar question of law and facts disposed on 14- 

06-2023 with the direction to respondent department to consider the case of 

petitioners only and others cannot claim such benefits having not agitated 

the matter at the relevant time. Hence, present petitioners cannot claim such 

benefits as they were not petitioners in that very writ petitions.

(Copy of order dated 02-06-2021 is annexed as Annexure “F”)

L That copy of judgment dated 12-05-2009 is already annexed with instant 

Execution Petition as Annexure “A” at page No. 04 to 07 while copy of 

judgment dated 14-06-2023 passed by Honorable Peshawar High Court 

Peshawar is hereby annexed with instant objection Petition as 

Annexure “G”.

It is therefore, humbly requested that on the acceptance of this petition 

under section 47-CPC, 1908 the titled Execution Petitions may kindly be 

dismissed in favor of the respondents.

Elementary & Secondary Education Department 
Khyber Pakhtunkhwa Peshawar 

, (Respondent No. 05)

(Muhammad Tanveer) 
District Education Officer (M) 

Abbottabad 
(Respondent No. 04)
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4-BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. /2024
IN

i
Execution Petition No. 16/2024

Govt, of KP through Secretary E&SE Department & others Petitioners.

VERSUS

Naheem ur Rehman Qureshi SST GHSS Harno District Abbottabad & others
............ Respondents

AFFIDAVIT

I, Mr. Muhammad Tanveer, District Education Officer (Male) 

Abbottabad, do hereby affirm and declared, on oath that contents of forgoing 

petition under section 47 CPC 1908 are correct and true according to the best of 

my'knowledge and belief and nothing has been suppressed from this Honorable 

Tribunal. , ,
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

3Application No. 2 ^ /2024C)

IN
Execution Petition No. 16/2024f

t

Petitioners.Govt, of jCP through Secretary E&SE Department & others

VERSUS

Naheem ur Rehman Qureshi SST GHSS Harno District Abbottabad & others
............Respondent

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Officer, District Education Officer (Male)

Abbottabiid is hereby authorized to submit Objection Petition on behalf of 

Secretary Elementary and Secondary Education Khyber Pakhtunl^wa Peshawar in

Execution Petition No. 105/2022 titled Govt, of KP through Secretary E&SE

Department & others Vs Naheem ur Rehman Qureshi SST GHSS Harno

District Abbottabad & others.

Abdul Akram)
ADDITIONAL SECRETARY 

On behalf of 
Mr. Masood Ahmad 

SECRETARY E&SE DEPDTT; 
(Respondent No. 05)
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In thq Court of Pakistan
(Appellate Jurlsd'clion) ->'

;

Present!
Mr. Justice Anwar Zlaheer Jarnall 
Mr. Justice Khil]t Arif Hussain 
Mr. Justice l|az AhmeiJ ChaudhrY

/ «
V.

/
\ >

; •
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Civil Petition No.3;60 of 2013.k

!Muhammad Haroon ...Petitioner

Versus
Executive District Officer, Elementary 8. Secondary Education Dept.

I

In person.

Mr. Naveed Akhtar Khan. Addl.A.G. KPK.
,Mr. Saeed-ur-Rehman, ADO (Edu.), Harlpur.^

Petitioner:
1

For official respondents:

i.

29.8.2013Date of hearing:

JUDGMENT

: Anwar Zaheer Jamali. J.- By this petition under Article 212|3) of the

1973, leave to^appeal ls sought by
! :
(C a^stifutkjn pf-Islamic Republic of Pakistan 

if ^^lti4ner Mohammad Haraon against the order dated 30.1.2013, passed by the
T'l!, .1 ' r I. ^

Tribunal, Peshawar (In short "the Triburvar), whereby

Ii
I

: f
l Pakh^nkhwa Service

injpleme^tatlon application No.A9/2012,

»
t

in service Appeal No.506/2009, was 

^i^raUsed In view of scctions-1 & 2 of Khyber Pakhtunkhy/a Cessation of Payment of 

on Advance Increments on Higher Educational dualiFicatlon Act, 2012

t’.l
i

I
. i ■
ii ier-Pakhtunkhwa Act No.lX of 20121.

; {jf-; We have heard the arguments of petitioner. He has placed reliance

(ibnitlie earUer ludgment of the Tribunal dated 12.5.2008. whereby he was held
I i

led foVithe benefit of advance Increments on the bas\s of higher qualification.
i

purpose, he has also placed reliance upon the judgment of this Court,■M
h ^ irtedf a$ PfA Gorooratlon v. Ailz-ur-ReKmen Chaudhry (2011 seMR;2I9l.

As against It, learned Additional Advocate-General KPK, Mr. Naveed 

i tar khafl, strongly contends that berteflt of earlier judgment dated 12.5^2009,

A-TlElbsirE-D
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In the Supreme Court of Plikistan
(Appellate Jurisdiction)

Present;
Mr. Justice Anwar Zaheer Jamali 
Mr. Justice Khilji Arif Hussain 
Mr. Justice Ijaz Ahmed Chaudhry

Civil Petition No. 360 of 2013.
(on appeal from judgment of KPK Service Tribunal, Peshawar 
dated 30.01.2013, passed in implementation petition No. 49/2012)

Muhammad Haroon
Petitioner

Versus

Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
Respondents

Petitioner:
For official respondents:

In Person
Mr. Naveed Akhtar Klran, Addl A.G KPK 
Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur

Date of Hearing 29.8.2013

JUDGMENT

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3) of the 

Constitution of Islamic Republic of Pakistan, 1973, leave to appeal is sought by 

petitioner Muhammad Haroon against the order dated 30.01.201, passed by the 

Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”) whereby 

his implementation application No. 49/2012. In service Appeal No 506/2009, was 

dismissed in view of sections 1&2 of Khyber Pakhtunkhwa Cessation of payment of 

Arrears on Advance Increments on Fligher Education Qualification Act, 2012 

(Khyber Pakhtunkhwa Act No. IX of 2012.)

We have heard the arguments of petitioner. He has placed reliance 

on the earlier judgment of the. Tribunal dated 12-05-2009, whereby he was held 

entitled for ^^the benefit of advance increment on the bases of higher qualification. 

For this purpose, he has also placed reliance upon the judgment of this Court, 

reported as PIA'Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

2.

f3. As against it, learned Additional Advocate General KPK, Mr. Naveed

Akhtar Khan, strc^gly contends that benefit of earlier judgment dated 12.5.2009,
V-

tdticvt*
‘ A*..
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through Implernentatlon application No.i9/2012 filed before the Tribunal,*^annot 

be allowed to the petitioner in view of the clear language of section-! of Khyber 

Pakhtunkhwa Act No.lX of 2012, which has nnade Its section-2 applicable with 

retrospective effect from 01.12.2001 and, thus, made the said Judgment

unlmplementable.

We have considered the above noted submissions made before us by 

the petitioner and the learned Add). A.G KPK and seen that Indeed as per Judgment 

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the ben^t of 

advance Increments on the basis of his higher qualification, but such ludgment has 

lost Us efficacy for the purpose of Implementation by clear Intendment through 

sections 1 and 2 of Khyber Pakhtunkhwa Act No.lX of 2012, which read as .under:-

4.

)

short title, application andxommencement. - (1) This Act may be called 

the KhybiJer Pakhtunkhwa Cessation of Payment of Arrears on Advance ' 

Increments on Higher Educational Quall^tatlon Act, 2012. ^

(21' It shall apply to all the employees of the Provincial Covernmeot. who ' 
entitled to received advance increments on higher educational quatincatlon.

It shall come Into force at once and shall be deemed to have taken effect 

on and l^om l" day of December, 2001.
Ceisatlon of paymem of arrears on advance Igwornents on higher 

L; (educational quaimcetlon.— (1) NotwlUutarsdlng anything; contained In any 

T |Ue<tlslorX Judgment and order of any Tribunal or Court Irvclgdlng High Court or 
' % • tSuprem’e.Courl of Pakistan, for the purpose of any dalm for (jiy^neni of arrears'on 

I'accounV of advance Increments on higher educational qualification sanctldned In r

I- Ipufsuarice of any order, leUer, office memoranda, nollRcatlon, Instructions and

'1.

were

(3)

I
z.i • t

■i
4
I> ■I-
1

I

pother Instruments Issued before 1.12.2001, such orders, letters, office 
;me'moranda,.noUficetlons, InstrucUons and other inslrumeots shall Be deemed to

I
I
I , i.i: j;be»nonf^xlstent, ceased or revoked arid no further claim whatsoever on the basis■ V

' 'fOTthese Instruments shall,be entertained and all cases in respeevof such claims
Vjl ’ i .pending In any Court or Tribunal Including High Court and Supreme Court of 
iljt iPi'dsia|-sKallstandabated. '

;f?)I ' ^ Ariy order made. Instruction'Issued, decision, Judgment or order of any 
f’i- i: tCburt-dr Tribunal Including a High Court or the Supreme Court. Implemented 

I’,; ' ' ‘Immdcll^tely before’ihe commencement of this. Act. shall be deemed to have been
••
^Validly jnade. Issued and implemented by the date of commencement of this Act, 

a'nd''^Y ^Tmunt already paid there-under 
arreia'rs thereof shall be deemed to have been validly paid and shall not be 

; recoverable from the reelplent Govcrnment employees."

V

li on account of advance Increments or

•H.
' j ••vATTESTED

.1
1 Wrmxer>T>‘^^

aKiPl
}
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4CP 360 of 2013

through implementation application No. 49/2012 filed before the Tribunal cannot

be allowed to the petitioner in view of the clear language of section-1 of Khyber 

Pakhtunkhwa Act No. IX of 2012, which has made its section2 applicable with

01.12.2001retrospective effect 

unimplementable.
from and, thus, made the said judgment

4. We have considered the above noted submissions rriade before us by 

the petitioner and the learned Addl. A.G KPK and seen that indeed as per judgment 

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of 

advance increments on the basis of his higher qualification, but such judgment has 

lost its' efficacy for the purpose of implementation by clear intendment through 

sections 1 and 2 of Khyber Pakhtunkhwa Act No. IX of 2012 which read as under:-

Short title, application and commencement.—(1) This Act may be called 

the Kliyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 

Increments on Higher Educational Qualification Act, 2012.

It shall apply to all the employees of the Provincial Government, who 

entitled to received advance increments on higher educational qualification.

(3) It shall come into force at once and shall be deemed to have taken effect on and 

from 1st day of December, 2001.

Cessation of payment of arrears 

educational qualification.—(1) Notwithstanding anything

decision, judgment and order of any Tribunal or Court including High Court or 

Supreme Court of Pakistan, for the purpose of any claim for payment of 

account of advance increments on higher educational qualification sanctioned in 

pursuance of any order, letter, office memoranda, notification, instructions* and 

other instruments issued before 1.12.2001, such orders, letters, office memoranda, 

notifications, instructions and other instruments shall be deemed to

be non-existent, ceased or revoked and no further claim whatsoever on the basis 

of these instruments shall be entertained and all cases in respect of such claims 

pending in any Court or Tribunal including High Court and Supreme Court of 

Pakistan shall stand abated.

Any order made, instruction issued, decision, judgment or order of any 

Court or Tribunal including a High Court or the Supreme Court, implemented 

immediately before the commencement of this Act, shall be deemed to have been 

validly made, issued and implemented by tlie date of commencement of this Act, 

and any amount already paid thereunder on account of advance increments or 

arrears thereof shall be deemed to have been validly paid and shall not be 

recoverable from the recipient Government employees.” ___ - —-

“1.

(2)
were

2. on advance increments on higher 

contained in any

arrears on

(2)

Educ.it.on Officer t
/VltOoU.'d.Ul
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A bare reading of the above sections from Khyber Pakhtunkhwa Act 

No.VX of 70l2 makes It crystal dear that whatever beneflt the petitioner 

claiming through the judgment dated 12.5.2009, has been nullified iby the 

leglslhure through clear Intendment In unequivocal terms, while vires of the said 

Act have not been challenged before any forum.

5.
. < wasV

K-
\ \

This being the position, leave to aopcal Is refused and this petition Is6.

Sd/- Anwar Zahecr Jamali,J
Sd/-lOulji Arif Hussain,J 
Sd/- Ijaz Ahmed Chaudhi7,J 
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CP 360 of 201^
5. A bare reading of the above sections from Khyber Pakhtunkhwa 

makes
claiming through the judgment dated

Act
No. IX of '2012 it clear that whatever benefit the petitioner 

12.5.2009,
was

has been ' nullified by the
legislature through clear intendment in equivocal terms, while vires of the' said

Act have been challenged before any forum.
6. This being the position, leave to appeal refused and this petition is
dismissed.

Sd/> Anwar Zaheer Jamali, J 
Sd/- Khiiji Arif Hussain, J 
Sd/- Ijaz Ahmed Chaudhry, J

Certified to be True CopyIslamabad 
29“'August 2013.
Not approved for reporting

Superintendent 
Supreme Court of Pakistan 

ISLAMABAD
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4' IN SUPREME COURT OF PAKISTAN

(Appellate Jurisdiction)

Present:
Mr. Justice Qazi Faez Isa
Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P of 2013
(An appeal from the judgment of KPK Service Tribunal, Peshawar 
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahmed 
Yasmeen Akhtar

(in CP. 172-P/2013) 
(in CP. 173-P/2013)

Petitioners
Versus

The Secretary Education Government of KPK etc (in both cases)
Respondents

Petitioner
. For the respondent: 

Date of hearing:

In Person (in both cases)
Mr.Mujahid Ali Khan, Add AG KPK 
07-12-2018

JUDGEMENT

Sved Mansoor Ali Shah, J. The facts of the case arc that
petitioners in both the petition were appointed as Primary School Teachers 
(“PST”). Manzoor Ahmed. petitioner in Civil Petition No.l72-P/2013 
(“Petitioner No. 1”) however, retired from service on 01-02-2016, while 
Yasmeen Akhtar, petitioner in Civil Petition No.' 173-P/2013 (“Petitioner 
No.2”) is still in service.

These petitioners pertain to their claim regarding advance 
increments on the basis of acquiring higher educational qualification while in 
service. Petitioner No.l was given five advance increments under Notification
dated 24-08-1983 while petitioner No.2 was given three advance increments 
under the same Notification plus a move-over to BPS-09. Petitioner claim that 
as per subsequent Notification dated 
Department, Government of KPK, petitioner No.l ought to have been given 12 
advance increments for obtaining higher educational qualillcation of i\A, 13.A 
and. M.A. while petitioner No.2 be given six advance increments, as per the 
same Notification for obtaining the qualification of F.A and B.A. It is submitted

issued by the Finance11-08-1991
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nluo fitiUUfd fw (ililaliltilit libiUtT eititralliMiiiliiKfVWitl. fnaiimich iia, W 

i;ualltoO^Ui ol hU\- 1*H MtbitilU Hint tlieaniit iwllitaUHin b f'.m
inucpftl!«l jutliuimivl of lIlU D:JlUl^inil plnml rv^lfiini7)> nn on 

oq.u7,3ao7, puML'cl in Civil PclillDn No.R^tiu/aoQTe w|liu*tiu»‘nt
tiotlflaiilou tWMrd lu Ihtf Ufilil of Ww wild Jmlf,niciu l.ir. NoUfifiiUtin d.iicil

■l^iO5>iJDO0i bRUrd by IUp IilrtncJilar>' ntui Sct*<viu![iry tMuriUidii Dv'piiiliuntl, 
Gmvriuncnl of KVK. TUr n1io\t! cited cxlnwls ll»» of

^ '"TNoUftcjiUon dalod ii.ott.iooi to Iniclicra.
tenrnud Addlllonid Advoralii Gcncnd, KVK nrjiTficjitlnK Ut<

I CcVFt of r<rAir/tf/i ,
Gownuneni, submits llul the case of the putliloivera la aa^unid by

ymi

NotificnUon dnlc’d a-r.oU.tQani l>y Klnanue Qopnrtiiiciiu Ouv'ctunicm 

of KPK and lu per cbuwc 9 of the said notincnllon, peiUloner K0.1 b enlUtctl lo 

five adxTiuce Increment for oblnininB FA and FA, whereas, putiHanor No,2 

in entlUcd lo ihree ndvnnca iDcremcnls ns ahe has nlrendy IxHJn framed the
i

i benefit of move-over to lileljer |m)' scale rj pur NDllfiwition dntwl oy.oB-iggi, 
Issued by die Finimce Department, Govcmmcnl of KPK, Uarnsd liiw officer 

bus placed reliance on nn unreported judgincnt of tl'ls Court dated 08,9,2011, 

passed In Cjvfi Podtion No.i.ias/aon, whlcli discnssca Ibo mode of colculniton 

ofndwjnM (iicremOTleranlcd for btiilier etlnraiitmal qw\Un«lfon. IndiLlcase. 

-held ihnt odunrice /ocrwHcnJ can only be ^rallied for the hlgliinl

ns at/pfl)icc merements foT the degrees
it was

l\ educadonal qualificnrion obtained

). \ Icadins up to the fincil degree stand merged Into aduanwr mcmncril prescribed 

. faraiahlghesiqmiUficntlon. InoUier vraids,otfimnce IncnemunJs foroLtuIntiiB 

' FAMndvonco Incrcnenis) and (four advance increments Indudlag two y
( /.

ri

fu>
1*1
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appointed as PS'l's when the qualification for the saidthat the petitioners were 

post was matriculation.
4

for himself and for petitioner No.2. Mr.

literally granted advance
Arguing the case

Manzoor Ahmed submitted that they 

increments vide Notification dated 01-08-1983, however, subsequently through

3.

were

the Notification dated 11-08-1991 the number of advance imremenls were 

increased. Increments as, it was also granted for obtaining higher educational 

qualification of M.A. He submits that said Notification be applicable to “PST” 

and placed unreported judgment of this Court dated 

09-07-2007, passed in Civil Petition No. 525/2007. as well as, the subsequent 

notification issued in the light of the said judgment i.e Notification dated 

13-05-2009, issued by Elementary and Secondary Education Department, 

Government of KPK. The above cited judgment extents the benefit of 

Notification dated 11-08-1991 to teachers.

reliance on

representing the

Government, submits that the case of the petitioners is governed by

Notification dated 21-08-1983, issued by the finance department, government 

of KPK and as per clause 9 of the said notification, petitioner No.l is entitled to

five advance increments for obtaining F.A and B.A, whereas, petitioner No.2 

is entitled to three advance increments as she has already been granted the

benefit of move-over to higher pay scale as per Notification dated 07-08-1991, 

issued by the Finance Department, Government of KPK. Learned law officer

has placed reliance on an unreported judgment of this Court dated 08-09-2011. 

passed in Civil Petition No.1425/2011, which discusses the mode of calculation 

of advance increment granted for higher educational qualification. In this case 

it was held that advance increment can only be granted for the highest

educational qualification obtained, as advance increments for the degrees

lending up to the final degree stand merged into advance increments prescribed 

for the highest qualification. In other words, advance increments for obtaining 

F.A (two advance increments) and B.A (four advance increments including two

Learned Additional Advocated General, KPK
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1 advance increments granted for F.A) and merged into advance increments 
granted for obtaining M.A (fix advance increments), therefore, providing two 
advance increment for each higher educational qualification.

He further submits that at this stage the claim of the petitioners
cannot be entertained in the light of section 9 of the IChyber l^akhtunkhwa 
cessation of Payment of Arrears on Advance Increments
Educational Qualification Act, 2012 {“Act of 2012”). by the virtue of which the 
instant petitioner cannot proceed and
um'eported judgment of this Court dated 29.8.2013, passed in 
No. 360/2013.

5.

Higheron

stand abated. Me placed reliance
Civil

on an 
Petition

We have heard the parties at some length and have gone through 
the record of the case. While the argument of the petitioners might have some 
merit with regard to grant of one advance increment in the case of petitioner 
No.l and four advance increments in case of petitioner No.2 in the light of

read with the unreporled judgment of this
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into 
the merits of the case, we need to first examine the justciability of the claims in 

. the light of Act of 2012. The preamble of Act of 2012 provides as under:-

6.

Notification dated 11.08.1991

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 
Increments on Higher Educational Qualification Bill 2012 having been passed 
by the Provincial Assembly of IChyber Pakhtunkhwa on 8''' May. 2()]2 and 
assented by the Governor of the Khyber Pakhtunkhwa on 8^’' May. .2012 is 
hereby published as an Act of the Provincial Legislature of the IChyber 
Pakhtunkhwa.

Whereas advance increments have been granted in ceitain Provincial 
Government employees on the basis of acquiring or possessing higher
educational qualification over and above the prescribed educational
qualification from time to time.

And whereas the Provincial Government vide Notiiication No.. (PRC): 
1/2001, dated 27.10.2001 had already discontinued the scheme of advance 
increments on higher educational qualification.

And whereas due to financial constraints, it is not possible for 
Provincial Government to pay the claimed and unclaimed arrears accrued
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C.PNo. I72-P/20J3. etc-A

It is hereby enacted as follows; {emphasis supplied)

While section-2 reads as under:-

on advance increments on 
Notwithstanding anything

Court

"2. Cessation of payment of arrears
qualification.—(1)higher

contained in any decision, judgment and order of any Tribunal or 
including High Court or Supreme Court of Pakistan, for the purpose of any

educational

claim for payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, letter, office 
memoranda, notification, instructions and other instruments issued before 1. 
12.2001, such orders, letters, office memoranda, notifications, instructions
and other Instruments shall be deemed to be non-existent, ceased or revoked
and no further claim whatsoever on the basis of these instruments shall be
entertained and all cases in respect of such claims pending in any Court 
or Tribunal including High Court and Supreme Court of Pakistan shall stand 
abated.
(2) Any order made, instruction issued, decision, judgment or order of any
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have 
been validly made, issued and implemented by the date of commencement of
this Act, and any amount already paid thereunder on account of advance
increments or arrears thereof shall be deemed to have been validly paid and 
shall not be recoverable from the recipient Government employees."
[emphasis supplied)

Plain reading of the provisions show that the claim of 
advance increments on obtaining higher educational qualilication was 
discontinued by tlie Provincial Government on 27.10.2001 Section-2 of the Act
of 2012 provides that the claim for payment of arrears of Advance Incrcme’nls shall 
be deemed non-existent and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending
in any court or tribunal including high court Supreme Court shall stand 
abated.. Sub-section 2 provides that any amount of advance increment or 
arrears thereof already paid before the commencement of the Act of 2012 shall 
be deemed to have been validly paid and shall not be recoverable from the 
recipient government employees.

Tire scope of Act 2012 is that after 'the promulgation of ‘the Act
i.e w.e.f 11.05.2012, no government employee can claim arrears on account of 
advance increment for higher educational qualification and advanced

V

7.

8.
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mcrerncnis nnd nrrcars nlrcody paid shall not be recoverable from llio reclpleiii 
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unreported judgn\onl of this Court dnted a9.08.a013 passed in Civil Tclitlon 

No.30o/aoi3. The petitioners hnvc nol clmllcnged the ulrcs of llie Ad, 

llicrororct tlicso pcUUons slnml abated under Ad of 2012, ns a result leave to
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appeal is declined nnd these petitions are dUinlsscd.
C

Sd/* Qnzt Paez Ibu. J.
Sd/- Syed Mansoor AJl Shah,

:r. /
V.7/ft

»*i I’
Peshawar.
071I1 December, 20Jti.
Not approved for rcpomng\

*.
(■'er/l/Jed

'f&m€ Court c/PakUfafi^
/>«/.• jw.

' •irA’fin.‘ \\yjn
A.

ry• .-.c
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CP No. }72-P/2013,elc

Increments and arrears already paid shall not be recoverable from the vccipient
government employee “Arrears” includes payment of a debt or the discharge
of an obligation. In this case, claim of the petitioners for advance increment
under Notification dated 11.8.1991 is an outstanding arrear. Reference to the
deeming commencement date under section-1(3) of the Act is simply to
identify the cutoff date for the purpose of tabulating arrears as mentioned in
section-2, which, if outstanding on 11.5.2012, will not be payable and no claim
relating to the same can be entertained.

In the instant case petitioners are seeking arrears on the basis of 
Notification dated 11.8.1991 and in the light .of section-2 of the Act of 2012,
their claim cannot be entertained and is not justiciable. Reliance is placed on

- unreported judgment of this Court dated 29.8.2013 passed in
No.360/2013. The petitioners have not challenged the vires of the Act,
therefore, these petitions stand abated under Act of 2012 as a result leave to
appeal is declined and these petitions are dismissed.

9.

Civil Petition

Sd/- Qazi Faez Isa, .1.
Sd/- Syed Mansoor Ali Shah.

Peshawar,
07“’ December 2018
Not approved for reporting
Sadaqat Certified to he true copy

Assistant Registrar 
Supreme Court of Pakistan 

Peshawar



7
REGISTERED NO. Rill.^RAORDINARY 

GOVERNMENT
rX! ' GAZETTE

KHYBER PAKHTUNEIHWA
Published by Authority

PESHAWAR, TUESDAY, 15TH MAY, 2012

PROVINCIAL ASSEMBLY SECRETARIAT 
KHYBER PAKHTUNimWA

NOTIFICATION
Dated Peshawar, the 16th May, 2012.

No. PA/Khyber Pakhtunkhwa/Bills/2012/20711.-The, Khyber Pakhtunkhwa 
Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification 
Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on S'" May, 
2012 and assented to by the Governor of the Khyber Pakhtunkhwa on IP May, 2012 is hereby 

published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.
I

THE KHYBER PAKHTUNKHWA CESSATION QF PAYMENT OF ARREARS ON 
ADVANCE INCREMENTS ON HIGHER.EDUCATIONAL QUALIFICATION

ACT,2012.

(KHYBER PAKHTUNIOIWA ACT NO. K OF 2012)

(first piiblisbed alter having received the assent of the Qovermrof thefOiyber 
Palchtuiddiwa iu the Gazette ot the Khyber Palihtunlihwa

(Extraordinary), dated the W May, 2012).

AN'
ACT

to cease the payment of arrears accrued on account of advance increments on
higher educatidnai qualification.

WHEREAS advance increments have been granted to certain Provincial 
Government employees on the basis of acquiring or possessing higher educational

and above the prescribe educational qualification from time toqualiiication over 

time;
893

Education Officer
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KHYBERPAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012.

AND WHEREAS the Proviucial Govermnent vide Notificatiou No. (PRC)l- 

1/2001, dated 27.10.2001, had already discontinued the scheme of, advance 

increments on higher educational qualification;

AND tVHEREAS due'to financial constraints, it is not possible for Provincial 

Government to pay the claimed and unclaimed arrears accnied from the said
increments;

894• Sl

It is hereby enacted as follows;-

1. Short title, application and commencement.— (1) This Act may be called the 

Khyber Palditunlchwa Cessation of Payment of Arrears on Advance Increments 

Higher Educational Qualification Act, 2012.

(2) It shall apply to all the employees of the Proviucial Goveruiheut, who 

were entitled to received advance increments on higher educational qualification.

(3) It shall come into force at once and shall be deemed to have taken 

effect on and from day of December, 2001.

2. Cessation of payment of arrears on advance Increments on higher 

educational quaUfication.—(1) Notwithstanding anything contained in any 

decision, judgment and order of any Tribunal or Court including High Court or 

Supreme Court of Paldstau, for the purpose of any claim for payineut of arrears on 
account of advance increments on higher educational qualification sanctioned in 

pursuance of any order, letter, office memoranda, notificatiou, instructions and 

other iustnimeuts issued before 1.12.2001, such orders, letters, office memoranda, 
notifications, instnictious and other instnimeuts shall be deemed to be non
existent, ceased or revoked and no further claim whatsoever on the basis of these 

instraments shall be entertained and all cases in respect of such claims pending 

in any Court or Tribunal including High Court and Supreme Court of Paldstau 

shall stand abated.

on

(2) Any order made, instniction issued, decision, judgment or order of 

any Court or Tribunal including a High Court or the Supreme Court, implemented 

immediately before the commencement of this Act, shall be deemed to'have been 

validly made, issued and implemented by the date of commencement of this Act, 
and any amount already paid there-under on account of advance increments or 

thereof shall be deemed to have been validly paid and shall not boarrears
recoverable from the recipient Government employees.

District RwtJt'ur’ Omcer 
(Yalej AoDouaDad

1^^ CamScar



y ■
YJfR PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012

K auy difficult arises, in giving effect to the 

provisions of this Act, the Provineial Government may make such orders as it may 

deem just and equitable.
- • . . * r .

Repeal.- The IQiyber Palihtimldiwa Cessation of Payment of Arrears 

Advance Increments on Higher Educational Qualification Ordinance, 2012 (lOiyber 

Palthtunldiwa Ordinance NO. 1 of 2012), is hereby repealed.

. 895
f-

Removal of diifienlties.3:

on4.

BY ORDER OF MR. SPEAICER

PROVINCIAL ASSEMBLY OF KHYBER 

PAKHTUNKHWA

(AMANULLAH)
Secretai-y

Provincial Assembly of Kliyber Palclitunldiwa

Printed and publlsUcd by the Manager,
Staty. & Ptg. Deptt., Khybcr PnklitunUiwa, Pesbatvnr

District Education Ofticer 
(Male)ADbcuabad

CamScan
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21.10.2020 . Petitioner In person present.

Usman Ghanl learned District Attorney alongwith Sohall 

'.Litigation Assistant for respondents present.

.' . Fro'm the record, it-is evident that-the present petitioner and others ■ . ‘ '

' filed- service-. appeals U/S 4 of the Khyber Pakhtunkhv^a Service- 

Tribunal Act/ 1974 .for grant of advance increments with all back 

; ' ‘ . benefits on the basis of Para-05(.i) (c) of the Notification No. FD (PRC).

■ 1-1/89. dated’'11.08.1991 Issued'by Finance Department ar^d in > ■ ,

■ -pursuance of judgment-passed by the August Supreme Court of 
• . 1 •

Pakistan and -vide judgment dated 12.05.2009 -in .appeal
• , t

No.1276/2007, all the appeals were accepted. In the meanwhile,

Khyber Pakhtunkhwa Cessation of Paymenf.pf Arrears on Advance 

Increments on Higher Qualification Bill 2012 having been passed by; 

the Provipcia! Assembly'Khyber Pakhtunkhwa on 8^_May, 2012-and' 

assented to by the Governor Khyber Pakhtunkhwa on 11^ May, 2012 

was published as an Act of the' Provincial .Legislature of Khyber 

. Pakhtunkhwa. This Act'was challefiged before the Service Tribunal as .
1.

. well as in the August High. Court Appeals' pending in the Service 

Tribunal vyere withdrawn by the appellants vide' order, dated 

vtP 21.03.2018 of this Tribunal. Writ Petitions were allowed vide order .
A ■ . - ' ■ ' ■■ -■ ■ ■ ■ '

dated 08.06.2017 and the ofOcial .respondents were directed to provide

‘ . 'the benefits of advance increments according to. the notification dated

' 11.08.1991 on attaining .higher qualification during service. The.

respondent departments challenged the said -order in the August .

• Supreme Co.urt of Pakistan and vide order dated 18.12.2019 of the

August Supreme Court of Pakistan, leave was granted- and the^ •
• . • . '

impugned judgment passed by the HonTDle Peshawar High Court was./ 

suspended.

• i
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In yfew of the above discussion, the instant execution proceedings .

are adjourned sine die till the decision by the August Supreme Court of 
* • . N *~~**^" *

’Pakistan. Petitioner. Is.at liberty to seek Its r^storatlor) after the- 

. decision by the August Supreme Court of'Paklstan.'.File'be consigned 

.to the record room. ’ • . ’ •

/

t •
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Member\3)
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03-01-2009 47Copy of letter No, PD(SR1)2-123/02007 

Copy of educntlonal documentii______
Copy of Judgment in CP No. 525 of 2007
Copy of Judgment in WP No. 368/2009

13.
48-6614.

19-07-2007
24-03-2009

67-6915.
70-7316.
74-75Policy regarding grant of advance increment on 

higher qualification to the teaching staff (non 

Gazetted)- 

17.

07-12-2018 76-80Judgment in CP No. 172-P/2Q1318.
81-8208-08-2023Stay application19.

08-08-2023 83-84Affidavit of facts & service20.
85-8608-08-2023Notice to the respondents21.

riTRTIFIED *at \hQ paper book has been prepared in accordance with ihe rules of tl 
Court and^ll the documents necessary for due appreciadon of the court have be 

Included in it. Index is complete in all respect. A,

(Mian Saadullah Jandoli) 

^Advocate-on-Record , 
Supreme Court of Pakistan 

For Government/Petitioner
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IN THE SUPREME COURT PAKISTAN, 

(Appellate Jurisdiction)

CPLA NO. ^f/-P^023

Government of Khyber Pakhtunkhwa through Secretary EfllablUlimenl 
Department, Peshawar k others

PETITIONGRS
4

VERSUS

RESPONDENTSSaeedullah ii others

CONCISE STATEMENT

Claim for advance Incremenlfl on higher 
qualification
The respondents challenged the vires of the Act of
Khyber Pakhtunkhwa Cessation of payment of 
arrears on advance increments on higher education 
which was later on abandon and claims of advance 
Increments in the letter dated 11/08/1991 and If 
they fulfill the conditions mentioned tlierein for 
the grant of advance increments they be consider 
for the same.

Subject matter and the1

Controversy between the
■parties

2

Government / petitionersWhich side has filed this 
petition

3
^------Ur

Who filed it and with what resultDale of
a) Institution 
bl Decision

Court /Forum4

Respondents filed writ petition 
which has been accepted. i
Petitioners field CPLA which
was converted into Appeal and 
the same was allowed by 
remanding Ihe matter back to 
High Court for decision afresh.

8)23/06/2014 
b) 08/06/2017

Hon'ble Peshawar High
Court, Peshawar

5.

a) 16/08/2017
b) 02/06/2021

ofSupreme Court
Pakistan

6.

Respondents filed writ petition*
which has been accepted.

0)23/06/2014
b)14/06/2023

Hon'ble Peshawar High
Court, Peshawar

7.

Treatment of points In the impugned
judgment ________ ____ _______ —
In view of above, we, without commenting 
upon the vires of "the Act" and in view of the 
statement of the Learned Advocate General, 
Kltyber Pakhtunkhwa, dispose of this and,the 
connected writ petitions and direct the 
petitioners
n^sDondents in the llRht of circular letter dated

6 Points noted In the 
Impugned Tudgment •

theIn all these petitions,
respondents have 
questioned the vires o( the Khyber 
Pakhtunkhwa Cessation of 
Payment of Arrears on Advance 
Increments on Higher Educational 
Qualincation

maiidy

to consider the case of the
2012,Act,

CamSc



■ Is
11/08/1991 and In case, they (ulfill the 

condition mentioned therein for the grant of 
advance increments prior to the cut-of-datc, 
they be allowed such benefits. It Is, however, 
clarified that only the ease of tlie present 
respondents shall be considered and tital 
others cannot claim such benefits, having not 
agitated the matter at the relevant lime._____

(hereinafter to be referred as "the
Act"
Comn^enls were called from llie 
petitioners who furnished the 
same, wherein, they opposed the 
issuance of desired writ asked for 
by the respondent

%

7 Question requiring consideration & decision by the Supreme Court
> Whether the Provincial Govenunent had already discontinued the scheme of 

Advance Increments on Higher Educational Qualification form time to time 
vide Notification No. {PRQ 1-12001 dated 27/10/2001, which was later on 
converted into proper law promulgated by the Provincial Assembly?

> Whether the legislature has no authority to nullify the judgment of superior 

Court through proper and competent legislation?

> Whether the respondents have lost the claim after passing of Cessation of 
Advance Increments on Higher Education Qualification Act, 2012?

> Whether after abandoning the prayer to challenge the varies of law, the claims
of respondents did not remained in filed with any prayer the relieJ 
granted by the High Court to the respondent is beyond the pleading?----------

LAW/UULING ON THE SUBJECT8.

AGAINST
NILCONSTITUTION OF ISLAMIC REPUBUC Of

PAKISTAN 3973 __________ _______
KHYBER PAKHTUNKHWA CIVIL SERVANT 
CESSATION OF ADVANCE INCREMENT ACT,

1.

20X2
PLD2032 SC 1923

CERTIFICATE
Certified that, we, the undersigned prepared the above concise statement which is 

correct.

(Additional Advocate General) 
Khyber Pakhtunkl\wa

pin SaaduUah Jandoli) 
Advocate-on-Record 

upreme Court bfPakistan
For Govenunent/Petitioners

district Education Otiicef
tIAale) AobauatjaO CamSct



a-
THE SUPUEMIi COURT OF FAKISTAIi 

(Appellate Jiirlsdicllon)

*)■

& -■

CPLA MO. _ /2023

Government of Khyber Pakhlunkhwa through Secretary SAiGAD. Civil 
Secretarial, Peshawar (Notn Govt 0/ Khyber Pakhtiwkhwa ihroui^h 
Secretary Establishment Df;>flrf7no(f,, Peshawar)

X Secretary to Government of Khyber Pakhlunkhwa, Finance Department, 
Civil Secretariat, Peshawar

X Secretary, Elementary' & Secondary Education, Civil Secrelarinl, Peshawar

Executive District Officer, Elementary & Secondary Education, Buner (Now 
District Education Officer (Male), Banner)

5. Executive District Officer, Elementary & Secondary Education, Swabi (Now 
District Education Officer (Male), Swab!)

1.

-1.

PETITIONERS

VERSUS

Saeedullah S/o Rizwan Ullah, District Swabi, PET, GHS Panjmand.
Z Abdul Raziq S/o Muhammad Jamil, District Swabi, AT, GHS, Panjmand.
3. Fazal Hadi S/o Rahim Ullah, a, GMS, Agarai Qko) District Duner, 

Presently residing at Danish Abad, House No.lO, Stree-D, Peshawar.
Ali Gohar Khan S/o Mardan Shah, PET,GMS Kawaga, District Buner 
Presently Rashakal, district Nowshera.

5. Mukhtar Ahmad S/o Said wahab PET, GMS Agarai Qica) District Buner 
presently at Eid Gah colony, Gul Bahar, Peshawar.

6. AJbar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Buner, 
presently at Ghanl Plaza, Top floor, Khyber Super Market, Peshawar Cantt.

7. Muhammad Faqir S/o Gulab Khan, PET, GHS Jangai, district Buner, 
presently at Ghani Plaza, Top Floor Khyber Super Market, Peshawar 
Saddar,
Hussan Malook S/o To) Malook appointed as PST on 18-05-1995, GPS
Agarai Qica) District Buner.

9. Nazarul Islam S/o Abdul Maula appointed as AT^on 16-7-2007, CMS
Chaiindarai, Buner.

10. Said Faqir S/o Habib shah appointed ns CT on 30-6-2009 GHS Kawaga, 
Buner.

n. Israr UUah S/o Ikram Shah appointed as CT on 5-4-1999, GHS Kawga,

District

1.

4.

8.

Buner. A-r^^uc11 Safiq Ahmad S/o Muhammad Yaqoob, AT GHS,
Buner.

Asharrai,

CamScai
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BurnCMB ootinT av pAitrnrAW

' (Appellnle JuHncJicdon) I *

t . ■IrniiBHNTi
Mr. JuiUco Qulinr Alimed« CJ
Mr, Juitleo Moilior Atom KJiBJi Miunkhel
Mr. JuiUco Bayyed Maioliiir AU Akbu/ Hoqvl I'l

•IOrVlL APPEALB WO.gtnO TO 3143 OP QOlp 2Q2Q.
AND

• IC|Y]f, pRTfTlQH HO.a*P OF 3030

a018. a336>P oraoia and 4713.P eraois, rei^cUvcIyJ .

u
■I

CA,2lQ9 9f20l9’ OownunonI of Pakh^n^wa
(hrouflh Secrtiary BatabUahmanl 
Doparimentt Pashawar and othero vs. 
Satedullah and others

CA.2140of 3019 Government of Khyber Pakhtunkhwa
through Secretary Finance, Peshaw^ and 
others Vs. hfuhammad Iqbal and others

CA.2I410/2019 Government of Khyber Pakhtunkhwa
through Secretary £/cm€rttary 
Secbrtaary Education, Peshawar and
others Vs. Molvi Muhammad and others

I

II
11

&

ICA.S142 0/2019 Coucmment of Khyber Pakhtunkhwa 
through CWe/ Secretary, Peshmuar and 

■ others Kj. Anyat Ullah Khart and others

CA,2143 O/2019 Government of Khyber Pakhtunkhwa 
through Chief Secretary, Peshawar and 
others Vs. Muham/nad i?ehmah and 

• others

I

li
CA*986o/2020 Couemment of /Chyber PcdchfunJchiua 

fhrouyh Secretary Elementary & 
Secondary Education, Peshawar and 
others Vs. hfuhammad Anwar

1|
•I

Provincial Police Officer, Khyber 
Pakhtunkhwa, Peshawar and others Vs, 
Muhammad Akbar Khan and others

CP.2-P 0/2020 \

.TTESTED 11; Mr. Zahid Yousaf Qurcshif 
Additional Advocate Oeneralj

For the AppeUanla 
* and Petitioners

II

/iw Court A«npaic 
kfMTe Oun d PiSiitrJt

i
‘ I

i
I

STtO^

For Oovti

m CamScaiDistrict Education Officer 
(Male)Aoboi:abad
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(in all cnriQu) Khybur Pnl<hLunkhv/a 

Kiwnlc Khallq,
Lil. Ofnccr/DEO Svmbl 
IflllcluirQhnni, DEO (M) Dunir 
Shukir Ullah, S.O, (Lit) 
p. Department, KPK

! Mr. Muhammad Inn Klinn KhuliL 
. ASC

' W I I*

i: , i

I
I

j1.
t

For Rcfipondcnio 
No.l, 2. 4 to 9, 12 lo 
M, 16 lo32 in 
CA.2139 of 2019

MTiP. Ir
I

1

I
Rcapondcnla In 
CA.2M0 of 2019

.s Nemo
I

I
t|

For Respondento 
No.2 to 5 in CA.2H1 
of 2019 and 29, 32 
and 33 in CA.2H2 of 
2019

■ I Mr. Amjad Ali, ASC a/v/
Mr. Anls Muhammad Shahzad,

: «.

AOR i

i

!
: Mr. Muhammad Amir Malik, ASC 

Syed Rifaqat Hussain Shah, AOR

: Mr. Misbah Ullali Khan, ASC

iFor Respondent No.l 
in CA.2143 Of2019

r

« ISole respondent in 
CA.986 of 2020 I

;
I IRespondent in GP.2- : N.R.

P of 2020
1

' I

; NemoRemaining . 
Respondents in aJI 
C.As.

ii
I I

’ i
; 02.06.2021Date of Hearing

I

ORDER

The learned Additional'11GJ.-GULZAR AHMEDt •I

Advocate General, Khyber Pakhturikhwa (AAG), contends that in

the very writ petitions filed before the Peshawar High Court, ‘.

vires of the Khyber'Pakhtunkhwa Cessation of Payment of tocais ,

Higher Educational Qualification Acton Advance Increments on

(Act No.!Xlof20l2 (the Act or 2012], but no notice under Order
4TTESTE

I

.Aint Court
Oi'iivrmUiijinn

issued to the Advocate General, KhyberXXVII-A CPC was

oisuietwiesfifo Officer
(Male)ADbo«aba<J CamScar
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1.3.'
i'(

ii
pnkhlvJnUhwn, wl\ich ia the imindntoiy rcciuircincnl of lav/ in I, 

of judgment paoned by n Id-Mombcr Dench of Ihin Court ;r
* » t

F'cdcrnllon of l^flklatan IhrouidlJiJ-Iir^IlLO^ ^

terms

reported ao

. Justice and Unrlinnicntarv Affairs^. Islnmebi^d nnd^lb£lClL3 !l
paw

^tab Ahmad Khan Shernao and oibera (PhD 

furtlier relies upon the judgments of this Court in the caac^ 

Superintendent Central Jail, Advaln, I^awnlpindj——Harnni^ >.,

Abbasi (PLD 2013 SC 223) and federal Public Service.,Commissiori

Mnb^mmad Afaq and others (PLD 2002 SC

1 I

1992 SC 723). Me *'
11

of ';
f

i

I1;and others v. Sved ;
. J
. I

167). i'K
counsel appearing for the respondents. IThe learned2. .1

were confronted with the issue, as raised by the’ AAG, who were 

unable to show that the
plying tvith the mandatory requirement of Order XXVII-A CPC.

the .Advocate General being itself a

the above cited

I
High Court may have passed .order ,

com

The issuance of notice, to

mandatory requirement of law, as laid down in 

judgments of this Court, the High Court deciding the writ petitions 

without issuing of such notice and also declaring Section 2 of the j j

, 1

I

1'
i I

1\
{ultra vires the Constitution was, therefore, not in 

accordance with the law, rather contrary to law as laid down by, j j

Act of 2012, as

\\
this Court in the above cited cases.

I

In view of the abov.'H, the impugned judgments are set •! 

aside and the matters arc remanded to the High Court for j
I'

rc-deeidjng the writ petitions afresh, after issuing of notice under 11
1

Order XXVlI-A CPC to the Advocate General, Khyber ’

)Y CburM-^fJffiatc Pakhtunkhwa, in accordance with law. / 
m' Or.jf(A'I I’iikijip/'

3.

TESTED
/4^

* •

m CamS(District Education Officer
(MalelADbottabad
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The appuulii ntancl nllowcd, while the civil petition is \ 

converted into appeal and allowed, In llic above terma.

I •

i

I

As the matters we quite old, it is expected that the 

High Court will decide the some expeditiously, preferably v/ithin a ■ 

period of four months, iSd/-HCJ
Sd/-J

. Sd/-J, ,CerlHintl to lie Iriie Copy
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• j
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I

Sensiff Ceuri Associate 
Supreme Coun oi Pakislnn 

lslal^l^ba:l

i
il
. i

^ jBcHich-l 
. \*:LlslfaiabEid^

’O2i06.2q2k
•NOT AP.PRavED FOR REPORTING*

■ i

!
t

MahbbW.V/•' -7s / • !
V I

I

I
- I

;

^CWUICfim^naleRWo:
Dale ofPreseniy'.ier.;---- :
MoofWtrtlc:-----------

—......
Rec;v*: ilior -

CouilFiiJ-B'a'irpr.i ..

DnlcofCo:r.r^‘' * ■ 
Dateoincilv-‘-r-< ■ ■! 
Coir.parsd bvi'.'’^! 
RccGWcdbv'„-^

jgff—Ls^^Q:^Q I 

. - ■ .̂..................................-

?.c^
%

1

**•«•

I

District Education Officer 
(Male)Aut)ouabad

CamScan



..

d

JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR

JUDICIAL DEPARTMENT

W,P. N0.3Q81-P/2Q12 with CM No.l672-P/2Q22
Anayat Ullah Khan and others

Vs. .
Government of Khyber Pakhtunkhwa through Chief 

Secretary, Peshawar and others
i

Date of hearing 

Petitioner(s) by:

14.06.2023

M/s. Noor Muhammad Khattak and L. 
Nawab Ali Noor, Advocates.
Mr. Amir Javed, Advocate General 
Khyber Palthtunlthwa and Barrister 
Muhammad Yaseen Raza Khan, Addl: 
Advocate General a/w Mr. Fazl-e-Khaliq, 
Litigation Officer, DEO (M&F), Swabi.

******

Respondent(s) by:

JUDGMENT
******

IJAZ ANWAR, J. Through this single judgment, we intend 

to decide the instant writ petition and Writ Petitions, listed 

below, since in all these cases, similar questions of law and 

facts are involved. The connected writ petitions are:-

/. W.P. No,913-P/2014 titled, Muhammad 
Iqbal and others Vs. Government of 
Khyber PakhtunJihwa through Secretary 
to Government, Finance Department, 
Peshawar and others.
W.P. NO.14J8-P/2014 titled, Molvi 
Muhammad and others Vs. Govarmneni 
of Khyber Pakhtunkhwa through 
Secretary Elementary & Secondar}> 
Education Department, Peshawar and 
others
W.P. NO.2053-P/2014 titled, Saeed Ullah 
and others Vs. Government of Khyber 
Pakhtunkhwa
S&GAD, Peshawar and others 
W.P. No,1182-P/2018 titled, Muhammad 
Rehman and others Vs. Government of 
Khyber Pakhtunkhwa through Chief 
Secretary, Peshawar and others 
W.P. NO.2326-P/20I9 titled, Muhammad 
Anwar Vs, Government of Khyber

il

/ Hi.

through Secretary

iv.

V.

>'./■ JXf
cotjit

li District Education Officer 
(Maie)ADbottabad
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Pakhtiinkhwa through 
Education, Peshawar and others 

vi. W.P, N0J68O-P/202I titled, Ghandal 
Khan Vs. District Education Officer 
(Male), Peshawar and others

In the instant writ petition, the petitioners have

Secretary

2.

prayed for the following relief:-

"If is, therefore, humbly prayed that on acceptance 
of this writ petition, this HotVble Court may be 
pleased to declare the act as against the basic 
norms of law <St rules repugnant to constitution, law 
and practice/policy as such no legal effect liable ti 
maided set-^side".

In all these petitions, the petitioners have - 

mainly questioned the vires of the Khyber Pakhtunkhwa 

Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act, 2012 (hereinafter to be 

referred as “the Act”).

(j

3. ■)

4. Comments were called from the respondents 

who furnished the same, wherein, they opposed the issuance of 

desired writ asked for by the petitioners.

Arguments heard and record perused.

Perusal of the record transpires that the 

petitioners have questioned the vires of “the Act” on the 

ground that promulgation of “the Act” had defeated the 

judgments of the superior Courts. He further contended that 

vested rights of the petitioners have accrued in the matter and

5.

6.

I -

r placed reliance on the judgments reported as “FECTO Belarus 

Tractor Ltd Vs. Government of Pakistan through Finance

Economic Affairs and others (PLD 2005 SC 605). 2013

A 'T'T'A i:'
B X :

P e s h a vy.2rfnH q lyC)’ o 4.1 ft
Siitricttauc

(Male) ADbouahad
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SCMR 1749. 2013 SCMR 1752 (Contempt of Court

Proceedings case> and AIR 1975 SC 2199”.

7. On the other- hand, the learned Advocate

General, Khyber Pakhtunkhwa has referred to a recent

judgment of the Hon'ble Supreme Court of Pakistan passed in 

the case titled “The Divisional Superintendent Pakistan

Railways, Rawalnindi and others Vs. Sved Irshad Ali Abid

(2021 PLC (C.S.j 2771” and contended that the grant of 

increments on higher educational qualification has since been 

discontinued through Notification dated 13.09.2001, as such, it 

is a past and closed transaction and that necessary time 

granted to tlie employees who have any claim, albeit, when 

they failed to claim the same for long ten years, as such, “the 

Act” in question was promulgated. He has also produced a 

letter dated 29.04.2010 issued by the Additional Secretary 

(Regulation), Government of-Khyber Pakhtunkhwa Finance 

Department (Regulation Wing), whereby, clarification 

given about Che advance increments on higher educational 

qualification and according to which, a period of sixty days 

was provided for the remaining claims and argued that even 

then, petitioners have failed to claim the advance increments at 

the relevant time.

was

was

8, During the course of hearing, learned counsel 

for the petitioners has produced letters/applications which 

were duly placed on file and contended that the rights of the 

petitioners to the grant of advance increments were secured

A. I
P e s h a w i g lyC o u rt

District Education Officer 
. (Male) Aobotiabad
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Government’s circular letter dated iand guaranteed by a 

11.08.1991 and that the case of the .petitioners was matured at
di
si

. 13.0:9.2001 whenthe relevant time before the cut-of-date i 

the grant of such increments was

referred to a judgment 

Pakistan passed in “CPTAs No.525 and ^26/20017 decided .on

i.e I
discontinued. He also 

of the Hon'ble Supreme Court of i

19.Q7.2007”.

the learned Advocate General,At this stage,

Khyber Pakhtunkhwa, representing the respondents, contended, 

that the civil servants, who were holding higher educational

9.

qualification prior to discontinuation of advance increments in

entitled for tlie benefit flowing fromthe year, 2001, are 

circular letter dated 11.08.1991, however, those who have 

improved their qualification after the notification dated

claim the same13.09.2001,- under no circumstances, can 

benefit and that the bar created through “the Act” would be

equally applicable.

In view of the above, we, without commenting10.

upon the vires of “the Act” and in view of the statement of the 

learned Advocate General, Khyber Pakhtunkhwa, dispose of 

this and the connected writ petitions and direct the respondents 

to consider the case of the petitioners in the light of circular 

letter dated 11.08.1991 and in case, they fulfill the condition 

mentioned therein for the grant of advance increments prior to 

the cut-of-date, they be allowed such benefit. It is, however, 

clarified that only the case of the present petitioners

i

I

shall be

pf''~havt;ai’ HIgH Court
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considered and that others cannot claim such benefits, having

not agitated the matter at the relevant time^

Announced /Dt;14.G6.2023
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JUDGE
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