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' BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD.

Bhybor Pakntuitn/L5C Application No. 3 ?8 /2024

Service Tribunal
IN

Diazy v 4),/1& Lg S\ é

Dageq .L&’LS\;%‘?) L(

Govt, of KP through Secretary E&SE Department & others ........... Petitioners.
VERSUS

Naheem ur Rehman Qureshi SST GHSS Harno District Abbottabad & others -

. Respondents

OBJECTION PETITION UNDER SECTION-47 CPC 1908
AGAINST THE TILTED CASE IN TERMS OF:-

A. That the judgment of August Supreme Court of Pakistan and
this Honourable Tribunal have lost their efficacy for the
purpose of implementation by clear intendment through
section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of
Arrears on Advance Increments on Higher Educational
Qualification Act No. IX of 2012 & vires of the Act have not
been challenged before any forum.

B. That the instant Execution Petition is hopelessly time barred.

under the Limitation Act No. IX of 1908.

C. That the judgment of Peshawar High Court Peshawar passed
in WP No 3081-P/2021 dated 14-06-2023 is judgment in
personam and said judgment is also challenged before the
August Supreme Court of Pakistan in CPLA No. 511-P/2023

titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is ,

subjudice.
PRAYER:

On acceptance of instant objection petition in titled execution
petitions may please be dismissed in terms of the above referred
provision of law / grounds in favor of the applicants please.

Respectfully Sheweth:-

The applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under: -

Execution Petition No. 16/2024
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ON FACTS:

1. That the titled Execution Petition is pending before this Honorable Tribunal
- for implementation of the judgment dated 12-05-2009 regarding the

Advance Increments on behalf of the Respondent Department which is fixed
for hearing on dated 24-04-2024 for implementation report and the learned

" DDA raised question of limitation upon instant Execution Petition with the

request that they are going to file objection petition in this respect. Hence,
the Respondent Department further submit on the following grounds inter
alia:

GROUNDS

A. That the instant Execution Petition is hopelessly time barred under the

Limitation Act No. IX of 1908. Hence, liable to be dismissed without any

further proceedings.

. That the identical nature Implementation Petition No. 49/2012 was

dismissed by this Honoerable Tribunal dated 30-01-2013 and petitioner

~ sought leave to appeal agamst the order dated 30-01-2013 before the August

Supreme Court of Paklstan and same was also dismissed on 29-08- 2013

passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO

& Others. The operative part of the judgment is reproduced as under:- .
“A bare reading of the above Sections from Khyber
Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that
whatever benefit the petitioner was claiming through the
judgment dated 12-05-2009, has been nullified by the
legislature through clear intendment in equivocal terms,
while vires of the said Act have not been challenged before
any forum. This being the position leave to appeal is refused
and this petition is dismissed.” ‘

(Copy of judgment dated:29-08-2013 annexed as Annexure “A”)

C. That the Identical nature case was dismissed by the August Supreme Court

of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the

~ operative part of the judgment is reproduced as under:-

“In the instant case petitioners are seeking arrears on the basis of

Notification dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their c‘laiim cannot be entertained and is not justiciable.
Reliance is placed on unreported judgment of this Court dated 29-
08-2013 (fnentioned in Ground B) passed in Civil Petition No.
360/2013. The Petitioners have not challenged the vires of the Act,
therefore, these -pefitions stand abated under Act of 2012, as a
result leave to appeal is declined and these petitions are
dismissed.”

(Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of August Supreme Court of Pakistan and this

Honourable Tribunal have lost their efficacy for the purpose’ of
implementation by clear intendment through section 2 (1) of Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX: of 2012 & vires of the:Act
have not been challenged before aﬂy forum. (Copy of Act 2012 is annexed

as Annexure “C”)

. That the similar Execution Petitions regarding the same subject matters

execution proceedings were adjourned sine die till the decision of August

" Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable

Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”)

. That the judgment of Peshawar High Court Peshawar passed in WP No.
3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did

ot challenge the vires of the Act at any forum and judgment dated

14-06-2023 is also challenged before the August Supreme Court of Pakistan
in CPLA No. 511-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah
& Others is subjudice. (Copy of Civil Petition No: 511-P/2023 is annexed as

- Annexure “E”)

. That the instant execution petition is against the notification dated 27-10-

2001 whereby, the basis of the claim of petitioners stood erased. In the year

2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

Increments on Higher Educational Qualification Act No. IX of 2012 was

promulgated which was made retrospective from 2001. Hence, the instant

épplication is liable to be dismissed on this score alone.
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H. That the judgment of Honorable Peshawar High Court regarding the Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX of 2012 has been set aside on
02-06-2021 and the matters are remanded to the High Court for re-deciding
the writ petition afresh by the August Supreme Couft of Pakistan and
| Honorable Peshawar High Court Peshawar in WP No: 3081-P/2021 & 06
other Writ Petitions having similar question of law and facts disposed on 14-
06-2_023 with the direction to respondent department to consider the case of
petitioners only and others cannot claim such benefits having hot agitated
the matter at the relevant time. Hence, present petitioners cannot claim such
benefits as they were not petitioners in that very writ petitions.
(Copy of order dated 02-06-2021 is annexed as Annexure “F”)
I. That copy of judgment dated 12-05-2009 is alréady annexed with instant
~ Execution Petition as Annexure “A” at page No. 04 to 07 while copy of
judgment dated 14-06-2023 passed by Honorable Peshawar High Court
 Peshawar is hereby annexed with instant objection Petition as

Annexure “G”.

It is therefore, humbly reciuested that on the acceptance of this petiﬁon
under section 47-CPC, 1908 the titled Execution Petitions may kindly be

dismissed in favor of the respondents.

A — ; B
Elementary & Secondary Education Departmen
Khyber Pakhtunkhwa Peshawar

. ~ (Respondent No. 05)

‘ (Muhammad Tanveer)
District Education Officer (M)
Abbottabad

(Respondent No. 04)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD -

Application No. 12024
N S
Execution Petition No. 16/2024

Govt, of KP fhrough Secretary E&SE Department & others ........... Petitioners.
o VERSUS | |

_'Naheem ur Rehman Qureshi SST GHSS Harno District Abbottabad & others -
ceresneens Respondents

AFFIDAVIT

I, Mr. Muhammad Tanveer, District Educatlon Ofﬁcer (Male)

Abbottabad do hereby affirm and declared. on oath that contents of forgoing

petition under section 47 CPC 1908 are correct and true according to the best of

my‘\knbwledge'and belief and nothing has been suppressed from this Honorable

" Tribunal.

Jud!) JHD: 7_?.,
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No, 373 12024
o | N
/ » Execution Petition No. 16/2024

Gowt, of i{P through Secretary E&SE Department & others ........... Petitioners.
~ VERSUS

Naheem ur Rehman Qureshi SST GHSS Harno District Abbottabad & others-
C seesseees Respondent

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation O.fﬁcer,‘District Education Officer (Male) '
Abbottab“:'id -is hereby authorized to rsubmit Objection Petition on behalf of
Secretai‘y Elerﬁentary and Secondary Education Khyber Pakhtunkhwa Peshawar in
Execution Petitién No. 105/2022 titled Gowvt, .of KP 'throughESecretary E&SE g

Department & others Vs Naheem ur Rehman Qureshi SS’:l“ GHSS Harho

District Abbottabad & others.

On behalf of
Mr. Masood Ahmad
SECRETARY E&SE DEPDTT;
(Res'pon'dent No. 05)
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in the Supreme Court of pakistan
{Appellate Jurlsdiction) -

Present:
; Mr. Justice Anwar Zaheer Jamall
- Mr. Justice Khil]t Arif Hussain
Mr. Justice Ijaz Ahmed Chaudhry

civil Petition:No.360 of 2013.
{on appeal Irom judgrhent of KPX serylce Tribunal, Peshawar
dated 30.1.2013, passed In implementation petitlon No.dglzt‘)}'z]

Muhammad Haroon - ‘ ;

..Petitloner -
Versus ' '
Executive District Officer, Elementary & Secondary Educat}on Dept. Harlpur, etc
. - .. Respondents
Petitioner: ln‘person.
For official respongents: Mr. Naveed Akhtar Khan, AddLA.G. KPK. '

Mr Saeed-ur-Rehman, ADO (Edu. ], Hatlpur., -
~ 1

Date of hearing: 29.8,2013

JUDGMgNT
N Anwar Zaheer Jamall, ).~ By this petition under Articie 212(3) of the
, stctutlon pf Istamic Republic of Pakistan, 1973, leave to' appeal is sought by

¢ %tic&net Muhammad Hargon against the order dated 30.1,2013, passed by the

i &fgb%r Pakhriunkhwa Service Tribunal, Peshawar {in short "the Trlbunal"), whereb‘{
I;B implemeptation applicatlon N0.49/2012, In servlce Appeal No.506/2008, was
iﬁl;mlksed in Wlew of sections-1 & 2 of Khyber Pakhtunkhwa Cessation of Payment of
bmg#rs on Advance Increments on ngher Educational Qua\iﬁcatior\ Act, 2012

i| t(;m‘d ar-Pakhtunkhwa Act No.iX of 2012).. .

: 32 ) .. We have heard the arguments of petltloner. He has piaced reliance
%641 ithe earller Judgment of the Tribunal dated 12.5.2008, whereby ‘he was held

{
5.
f:m§irled fon the benefit aof advance !ntrements on the basis of hlgher quailﬁcatlon

e} j als | pumose he has also placed reuance upon the ]udgment of this Court, -

Azlz- -Reh_ 3 Cha dh-. (20115CMR 219]
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In the Supreme Court of Pakistan 67/6
- (Appellate Jurisdiction)
Present:
Mr. Justice Anwar Zaheer Jamali
Mr. Justice Khilji Arif Hussain
Mr. Justice [jaz Ahmed Chaudhry
" Civil Petition No. 360 of 2013. |
(on appeal from judgment of KPK Service Tribunal, Peshawar
dated 30.01.2013, passed in implementation petition No. 49/2012) i
Muhammad Haroon
.............. Petitioner
Versus
Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
...... .Respondents
Petitioner : | In Person ’
For official respondents: Mr. Naveed Akhtar Khan, Addl A.G KPK
Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur
Date of Hearing 29.8.2013
JUDGMENT

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3) of the
Constitution of Islamic Republic of AP_akistan, 1973, leave to appeal is sought by
peti»tioner Muhammad Haroon against the order dated 30.01.201, passed by the
Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”) whereby
his implementation application No. 49/2012. In service Appeal No 506/2009,- was
dismissed in view of sections 1&2 of Khyber Pakhtunkhwa Cessation of payhient' of
Arrealrs on Advance -Iﬁcrements on Higher Education Qualification Act, 2012
(Khyber Pakhtunkhwa Act No. IX of 2012.) » ' -
2. We have heard the arguments of petitioner. He has pl'ciced reliance
" on. the earlier judgﬁent of the Tribunal dated .12-05-2.009, whereby he was held
entitled for, the benefit of advance increment on the bases of - higher qualification.
For this purﬁgse, he has also placed reliance upon the jﬁdgmcnt of this Court,
reported as PIA‘bbmoration v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219). -
3. ‘ As agg;ir?s’.t. it, learned Additional Advocate General KPK, Mr. Naveed
Akhtar Khan, .strfgﬁély contends that benefit of earlier judgment dated, 12.5.2009;

. . . ' oy
. a EYa0t pistnc
: . -E ! abad -
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* through Implementatlon apphcatlon N0.49/2012 fited before the Tribunal,“cannot

 be allowed to the petitioner in view of the clear language of section-1 of Khyber

Pakhtunkhwa Act No.IX of 2012, which has made Its section-2 applicable with
re_gf"osbec-tive effect from 01.12-.2001 and, thus, rﬁade the said )wdglment
unimplementable.

4, We have consldergd the above noted submissions made before us by
the pet!t;oner and the Iearne'd Addl. A.G KPK and seen that indeed as per jJudgment
of the Tribunal dated 12.5.2008, the petitioner was héld entltled for the Senéﬂt of
advance Increme.nts.o,n the basis of his higher qualification, but such ]udgme?t has
lost Its efﬂcacy‘for the purpose of Implemen(atlbn by clear Intendment through

sectlons 1 and 2 of Khyber Pakhtunkhwa Act Na.IX of 2012, which read as under:-

"1, "Short title, applicatlon and.commencemént. = {1) This Act may be called
the Khybder Pakhtunkhwa Cessation of Payment of Arrears on Advance
lncrements on Higher Educatiomal Quallfication Ac(, 2012, \
(21 1t shall apply to all the cmployees of Lhe Provincsl Government, who |
were entitled to recelved advance Increments on higher educational qualification,

{3) n thall come Into torce at once 3nd shall be deemed to have taken effact

on and from 1" day of Decenbct 2001,

.z. 1Cessatlon of pavmem ‘of atroars ‘on advance lqucments on higher

-

P ‘ qeducatl nal qualification,~ (1) Hotwithstanding anvthlng contalned In anv
4&3«1510«, judgmant ‘and’ order of sny Trtbunal or Court lndodlng High Cour! or

. iSuprem‘o Court of Pakistun, !or the purpose cf any-clalm for ;:dy,mem of arrgarsion’
',accounL‘ ol advance Increments on hlghet educational queﬂﬂuallon sancudned ln

. t3:tutsl.1arﬂce of any order, letter, office memoranda. notlﬁ:atlon. Instructions and
' ~'§,other Instmmen!s Issued before - 1.12.2001, such orders, letters, -office
;ma\'norinda. natificatlons, Instructions -and other. instruments shall be deeméd to
‘tbenoniexistent, .ceased or- revoked. and no further dalm whatsoever-on the basls

TP VN Y
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v

,ol' these {nstruments shall be entertalned and al} cases In respect: of such clalms
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:nqendlng In any Court ar, Tdbunal including High Court and Supreme Court of
¢ ‘Pjillsf.ab shall stand abated o !
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‘(zr ' Am/ order made, Instructon Issued, der.lslon, ludgmem or ordar of any

oAy

:Gourt ar Tribunal lndudlng a High Coust or, the Supreme Court, |mplemen!ed

ST T

‘lfnmedlpte!v before-the commencement of this.Act, shall be deemed to have baen

: ',Vaﬁélv %nada. lssued and Implemented by the date 01 commencement of this Act,

dnd ?ny amuum a1ready Dald there-under on account of advance Increments of
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through implementation application No. 49/2012 filed before the Tribunal cannot

C.P 360 0f2013

be allowed to the petitioner in view of the clear language of section-1 of Khyber
Pakhtunkhwa Act No. IX of 2012, which has made its section? applicable with
retrospective  effect from  01.12.2001 and, thus, made the said judgmenf
unimplementable. ‘

4. We have considered the above noted submissions made before us by
the petitioner and the learned Addl. A.G KPK and seen that indeed as per | judément
of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of
advance increments on the basis of his higher qualification, but such judgment has
lost its’ efficacy for the purpose of implementation by clear intendment through

sections 1 and 2 of Khyber Pakhtunkhwa Act No. IX of 2012 which read as under:-

“1. Short title, application and commencement.---(1) This Act may be ealled
the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

Increments on Higher Educational Qualiﬁcation Act, 2012,

(2) Tt shall apply to all the employces of the Provincial vaernment, who
were entitled to received advance increments on higher educational qualification. .
(3) It shall come into force at once and shall be deemed to have taken effect on and
from Ist day of December, 2001.
2. Cessation of payment of arrears on advance increments on higher
educational  qualification.---(1) ~ Notwithstanding anything contained in any
decision, judgment and order of any Tribunal or Court including High Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letfer, office memoranda, notification, i_nstructions‘ and
other instruments issued before 1.12.2001, such orders, letters, office memoranda,
. notifications, instructions and other instruments shall be deemed to
be non-existent, ceased or revoked and no further claim whatsoever on the basis
of these i.nstruments shall be entertained and all cases in respect of such claims
pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated. | '
2) Any order made, instruction issued, decision, judgment or order of any
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to .have been
validly made, issued and implemented by the date of commencement of this Act,
~and any amount already paid thereunder on account of advance incremen}s or

arrears thereof shall be deemed to have been validly paid and shall not be

recoverable from the recipient Government employees.” e

E ducanon Officer (M\

Athotlaba d
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‘ : ”
- A bare reading of the abiove sections from Khyber Pakhtunkhwa Act

No.X of 2012 makes I crystal clear that whatever beneflt the petitioner was

- claiming through the judgment dated 12.5.2008, has been nullified by the
‘:'T . . . .

A

leglsldture th?ough clear Intendment in unequivocal terms; while vires ‘o:f the sald

sl . Act have not been challenged before any forum,

This being the pasition, lcave to aopeal s refused and this petition is

Sd/- Anwar Zaheer J amah J

Sd/- Khilji Arif Hussnm J-

Sd/-Tjaz Ahmcd Chaughry,J
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5. A bare reading of the ébO\}g- éecfioné from Khyber Pakhtunkhwa Act

\

C.P 360 0f2013.

No. IX of 2012 makes it clear - that whatever  benefit  the petitioner  was
claiming through the judgment dated 12.5.2009, has been - nullified by the

leglslature through clear intendment in equlvocal terms, whlle v1res of the* said

Act have been challenged before any forum.

6. This being the position, leave to appeal refused and this petition is
dismissed.

Sd/- Anwar Zaheer Jamali, J
Sd/- Khilji Arif Hussain, J-
Sd/- ljaz Ahmed Chaudhry, J

_ Certified to be True Copy -
Islamabad S

29" August 2013.
Not approved for reporting
Superintendent
-Supreme Court of Pakistan
ISLAMABAD
ot ot W .
AsS‘S‘;I’:‘OH\C‘: W
gauncd mouﬂ““
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1% THE SUPREME CQURT OF P,
(Appd!.lc.?ur&.rdxcmn)
Present:
My, Justion Qqri Frez 153
e, Justice Syed Manzoar Ali Shah

(m mzzl frop b ;z..p‘m of mc Sr%re‘hlr::.tl Fekavay
dsted o £ 2oy, pemed bs Appethr Ne 523 F e3¢l $250)

Minseor Abmad (B CP. 172-P/2013)
Yiomeen Abktar  {ln CF 973 Piz013)

~FPclitioarrs -
Versus

The ..aﬂ‘i‘r:‘tlr; Edvcatios, Government of KPR, ric. {in both cases)

Ru;aoudmu
J‘e.uhm- ' in prerzen {in both caves)

Forthe ;r:spsnumu- Mr. Mujabid Al Khan, ADULAG. KPR . |
Unteof bxaring: O7.1220:8 :
m&mm

Sved \, Jansoar All Shah, J. - The facts of the cate ase that
petitioners in both the petitions were appalnied 2s an:u)‘ Schoal Teachers

{“PST™). Manzoor Ahtmed, petitonsr in Chil Petition Noaza-Tzot3
(“Pcl.il:ion:m" Na.1"7), -lwmvwr; rethred from a'n-'iog oo 01.02:2036, while
Yammcen Abhtar, petitioner, in Chil Petition No.r73-P/2013 (“Petitioner
.\'o.z") ;sstiﬁ In serder, |

Y, These pelitions pertain to thelr clalm trgnniing edranoe

(igeremnents on the basis of soquiring higher cduraa:onal gualification while in

ik
n::-: of Pakistan

R sEpvite. I'eiitioncr-t':o.t was given five adiramce ineremrents under Notifieathon
dated 24. 08.1983 while petitioner No.2 was giwen {hree advance fncrements
uu'ler the same Notification plus s move-sier lo Bl‘::—m; Pcuuonm claim that

25 pur subsequent  Notification dnad uoa 19yt w.mi by the Fimance

»

l}epanmmt Government of M‘l-.‘ pelitioner N ought 1o have boem given 12

| ,g " edvance increments for ohmming higher cducationa! qualification of F.A, B..-\

‘1".6

[/
: I
,, sud M4, while pcﬂtloncf No.z be given ~u: adbanoe rmwnm.fs, as per the

e Notifieation for ubtainin:g the qualificytion of FAand B4 It fssuh’rm‘ttod ;

" CamSca
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IN SUPREME COURT OF PAKISTAN
(Appcllate Jurisdiction)

Present:
Mr. Justice Qazi Faez [sa
- Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P of 2013
(An appeal from the judgment of KPK Service Tribunal, Peshawar
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahmed (in CP. 172-P/2013)
" Yasmeen Akhtar (in CP. 173-P/2013)

........... Petitioners
Versus
The Secretary Education Government of KPX etc (in both cases)
' T ..Respondents
Petitioner - : : In Person (in both cases)
For the respondent: Mr.Mujahid Ali Khan, Add AG KPK
Date of hearing;: 07-12-2018 '
JUDGEMENT
Syed _Mansoor Ali Shah, J. :- The facts of the case are that

petitioners in both the petition were appointed as Primary School Tcachers
(“PST”).  Manzoor = Ahmed,  petitioner in  Civil Petition  No.172-P/2013
(“Petitioner No. 1”) however, retired from service on  01-02-2016, while
Yasmeen  Akhtar, petitioner in  Civil Petition No.- 173-P/2013  (“Petitioncr
No.2”) is still in service. _

These petitioners pertain to  their claim  regarding advance
increments on the basis of acquiring higher cducational qualification while in
service. -Petitioner No.l was given five advance increments under Notification
dated 24-08-1983 while petitioner No.2 was given threc advance increments
under the same Notification plus a move-over to BPS-09. Petitioner claim that
as per subsequent Notification dated 11-08-1991 issued by the Finance
Department, Government of KPK. petitioner No.I ought to have been given- 12
advance increments for obtaining higher educational qualification of F.A, B.A
-and . M.A. while petitioner No.2 be given six advance increments, as per  the
same Notification for obtaining the qualification of F.A and B.A. 1t is™ submitted
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‘ post wos matriculntlon.
RE An;ulnn the rase for Iininell nnd fur prililoner Noy, Me

Mantoor Ahmad sebmitted that they weyo \itdatly  graated o
incr‘rmmts thbe Nottfieuthon dated 2.1.08,1047, hinvever, ﬁp_tlumnmuh' thnm];h
wie Notificatton dated totaons, e oumber of b fnun*:mm,m.*mi
incrvasiab, fasmuch vy, it wna also gruited foe obitaining bilgber edaicatinant
pualilieation of Mo\ l!u auibmitts Wit (he zait natlGenthon b apgplicalile by PN Ty
tnd placed  reliancy on an untepotied fudpaent of his Coud Wated.
oR.u7.2007, pssed In Cisll Petitinn Nog20/2007, as well wy, e mhqu-:m
tiol[flentfon issued L the light of the sald Judpment L Notfauiun bl
12,082000, Issued by the Llementany and Secandary Baduention [mmmu’t;m. :

Gowrnment of RPK. The above clted Judgment extemls the bemilil of

/ " Notificntiow dated 11,08.1991 to teachers,
w { er ma;: Learned Additional Advorate Qestern), KPR representing Lhie.
 Court of Paklssan,

ruriIMu s (.uwmment sulunlts that the case of the petitlonern 1y auvs.-hml' Iy
Notificntion dated 2:4.08.1987, lssuud by the Finance Deparbinens, Guwmnﬁnl
of KPK andd a8 per clinse 9 of the safid natifieatlon, peitioner No.s-1s entitled {o
five ndvance Increments for ablaining B and: BAL, wheeeas, petitlonur No.2
is entitled to theee ndvance increments ns she bns alrendy hen granted the
¢ " benefit of move-over to higher pay seale an pur Notlfieation dnted 07.0‘3.1,99;‘.
 dssued by the Finanee. Deportiment, Government of KPR, Learned lm"s'v of.ﬁcc‘t
fins placedl rolinnce on an unreported judgment of this Covrt-dated 089,201,
. pnss;:"d in Cﬁvil Patition No.ijas/20n, which discnsses vlhu wode df’cnléulnmnz
of advgnes increment granted for leé,hn:r edhiestional qzmli[lc'al!nip. In thig case,
it was-held that advarice frerenenl can only’be granted for the highest

~
/ 1,> cduanonnl qualification’ obloined, ns. atlvance mcruuonls for the degrees

\

]
v

——y

% Jeading up to the finnl degree stand merged Into aduance incremont prescribd

g | . forthd hlghest qualification. In other words, advance incremants forobtuining
Eg \ ) FA{two ndvance {ncrements) and B.A (four advance increments Including two v
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that the petitioners were appointed as PSTs when the qualification for the said
post was matriculation. .

3. Arguing the case for himself and for petitioner No.2. M1
Manzoor ~ Ahmed  submitted that they  were literally  granted  advance
increménts vide Notification dated 01-08-1983, however, subsequently through
the Notification dated 11-08-1991 the number of advance increments —were
increased. Increments as, it was also granted [for obtaining higher educational
qualification of M.A. He submits that said Notification be applicable to “PST”
and ' placed reliance  on  unreported  judgment of  this  Court  dated
09-07-2007, "passed in Civil Petition No. 525/2007. as well as, the subsequent
notification issued in the light of the said judgment i.e Notification dated
13-05-2009, issued by  Elementary and  Sccondary  Education  Department,
Government of KPK. The above cited judgment extents the benefit of

Notification dated 11-08-1991 to teachers.

Learned Additional Advocated - General, KPK representing the
Govemment, submits  that the . case of the pelitioners 1s governed by
Notification dated 21-08-1983, issued by the finance department, government
of KPK and as per clause 9 of the said notification, petitioner No.l is entitled to
five advance increments for obtaining I.A and B.A, whereas, petilion.-cr No.2
is entitled to three advance increments as shc has already been granted the
benefit of move-over to higher pay scale as per Notification dated 07-08-1991,
issued by the Finance Department, Government of KPK. Learned law olficer
has placed reliance on an unreported .judgment of this Court dated 08-09-2011,
passed in Civil Petition No.1425/2011, which discusses the mode of calculation
of advance increment granted for higher educational qualification. In this case
it was held that advance increment can only be granted for the highest
educational  qualification obtained, as advance increments for the degrees
lending up to thc final degree stand merged into advance increments prescribed
for the highest qualification. In other words, advance increments for obtaining

F.A (two advance increments) and B.A (four advance increments including two
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advance increments granted for F.A) and merged into advance increments
granted for obtaining M.A (fix advance increments), therefore, providing two
advance increment for each higher educational qualification.

5. . He further submits that at this stage the claim of the pelitioners
cannot be entertained in the light of section 9 of the Khyber Pakhtunkhwa
cessation of Payment of Arrears on  Advance Increments on  Higher
Educational Qualification Act, 2012 (“Act of 2012"), by the virtuc of which the

instant petitioner cannot proceed and stand abated. e placed rcliance on  an

unreported judgment/ of this Court dated 29.8.2013, passed in Civil Petition
No. 360/2013.

6. We have heard the partics at some length and have gone through
the record of the case. While the argument of the petitioners might have some
merit with regard to grant of one advance increment in the case of petitioner
No.l and four advance increments in case of petitioner No.2 in the light of
Notification dated 11.08.1991 read with the unreported judgment of this
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into
the merits of the case, we necd to first examine the justciability of the claims in
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

“The Khyber Pakhtunkhwa Cessation of Payment ol Arrears on Advance
Increments on Higher Educational Qualification Bill 2012 having been passed
by the Provincial Assembly of Khyber Pakhtunkhwa on 8™ May. 2012 and
assented by the Governor of the Khyber Pakhtunkhwa on 8" May. 2012 is

hereby published as an Act of the Provincial Legislature of the Khyber
Pakhtunkhwa.

Whereas advance increments have been granted in certain  Provincial
Government employees on the basis of acquiring or possessing higher
educational  qualification over and above the prescribed  educational
qualification from time to time.

And whereas the Provincial Govcrn'mcnl vide Notification No. (PRC):
172001, dated 27.10.2001 had already discontinued the scheme of advance
increments on higher educational qualification.

And whereas due to financial constraints, it is not possible for
Provincial Government to pay the claimed and unclaimed arrears accrued

CM“‘ o
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. Pinin reading of \he above provislons. show that the clalm of .
advance Increments on obtaining 'lilsh—cr eduentional qunl!ﬁcmlon way ot
dlscontinyed by the Provinclal Government on 27.10.2001, Sectlon-2 of the Act S

‘ of 2012 provides that claim for payment of arrenss of advauce Incroments shal) i
) be dcéxnéd non-existant nml. no further claim whatsoever on tho basis of these -
instruments shall be entertoined and all eases in respecl of such clalms pending, .

in any Court or Tribunal including High Court anil Supreme Court shall stand

cbated. Sub-section 2 provides that auy amount of advance Increment or
arrears thereof already paid before the commencement of the Act of 2012 shall
be deemed to have been validly paid and shall not be recoverable from the

b reciplent government employecs.
i\
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Itis herei)y enacted as follows; (¢emphasis supplied)

While section-2 reads as under:-

“2.  Cessation of payment of arrears on advance increments  on
higher educational gualification.---(1) Notwithstanding anything
contained . in any' decision, judgment and order of any Tribunal or Court
including High Court or Supreme Court of Pakistan, for the purpose of any
claim for payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, letter, office
memoranda, notification, instructions and other instruments issued before 1.
12.2001, such orders, letters, office memoranda, notifications, instructions
and - other instruments shall be deemed to be non-existent, ceased or revoked
and no further claim whatsoever on the basis of these instruments shall be
entertained and all cases in respect of such claims pending in any Court
or Tribunal including High Court and Supreme Court of Pakistan shall stand
abated. :
{2) Any order made, instruction issued, decision, judgment or order of any
" Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have
been validly made, issued and implemented by the date of commencement of
this Act, and any amount already paid thereunder on account of advance
increments or arrears thereof shall be deemed to have been validly paid and
shal ' not be recoverable from the recipient Government employees.”
(emphasis supplied) oo
7. Plain reading of the provisions show that the claim  of
advance  increments on obtaining  higher  cducational qualification was
discontinued by the Provincial Government on 27.10.2001 Section-2 of the Act
of 2012 provides that the claim for payment of arrears of Advance Increments shall
be deemed non-existent and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending
in any court or iribunal including high court Supremce Court shall  stand
abated. Sub-section 2 provides that any amount of advance increment  or
arrears thereof already paid before the commencement of the Act of 2012 shall
be deemed to have been validly paid and shall not be recoverable from  the
recipient government employees. ,
8. : The scope of Act 2012 is that after ‘the promulgation ol ‘the Act
ie wef 11.052012, no government employce can claim arrears on account of
advance increment for higher  educational qualification and advanced
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:’ncrcmcnts and arrears already patd shall not be recoverable from lhé reciplont |
government employee. “Arrears” Includes payment of a debt or the discharge
‘of an obligélion'. In llxi§ case, claim of the petitioners for aduance increment
under Notification dated 11,8.1991 Is an outstanding nreear. Referonce to the

deeming commencement date under sectlon-1(3) of the Act s stinply to

-~ identify the cutoff date for the purposes of tabulating arrcars as mentioned in

section-2; whicli, if outstanding on 11.5.2012, will not he pnynblc,‘ and no clalm

relnling 1o the same can be enterained,

Yo - I the Instant cose petitioners are secking arrcars on the basis of | j
Notifieation dated 11.08.3991 und in the Nght of scction-2 of the Act of 2012, P
thelr claim cannot be'umcrlnincd ond Is not justiciable. Relinnce is placed on N

. unreparted judgment of this Court dnted 29,08,2013 passed in Civil Petition ;(
No.ﬁﬁd/zols. ‘ The petitioners live not chinllenged the vlres of the Adt, | N
therefore, these petitions stand abaled under Act of 2012, as a result leave o 0
appeal is declined and these petitions nre dL-imlsr;cd. /';L-———/ ' T

. . , C

. Sadaqat Tt

M{;
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8d/- Qnzl Faoz Isu, J.
5d/- Syed Mansoor All 8hah,.$

peshawar,
o7% December, 2008,
Not approved for repo{iiig.

‘henite Court of Paklsta 4{2
@,;’ Peslawar, -
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Increments and arrears already paid shall not be recoverable from thé recipient

government employee “Arrears” includes payment of a debt or the discharge

of an obligation. In this case, claim of the petitioners for. advance increment
under Notification dated 11.8.1991 is an outstanding arrear. Reference 1o the
deeming commencement date under section-1(3) of thc Act is simply to
identify the cutoff date for the purpose of tabulating arrears as mentioned In
section-2, which, if outstanding on 11.5.2012, will not be payable and no claim
relating to the same can be entertained.

9 In the instant case petitioners -are secking arrcars on the basis of

4

“Notification dated 11.8.1991 and in the light of section-2 of the Act of 2012,

their claim cannot be entertained and is not justiciable. Reliance is placed on
unreported judgment . of this Court dated 29.8.2013 passed in  Civil Peution
No.360/2013. The petitioners have not challenged the vires of the . Act,
therefore, these petitions stand abated under Act of 2012 as a result leave to
appeal is declined and these petitions are dismissed.

0

Sd/- Qazi Facy 1sa, J.

, Sd/- Syed Mansoor Ali Shah, }.
Peshawar, : .

07" December 2018
Not approved for reporting

Sadagat Certified to be true copy

Assistant Registrar
Supreme Court of Pakistan
Peshawar
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PESHAWAR, TUESDAY, 15TH MAY, 2012, _

PROVINCIAL ASSEMBLY SECRETARIAT .
~ KHYBER PAKHTUNKHWA D

'NOTIFICATION
Dated Peshawar, the 15th May, 2012.

No. PA/Khyber Pakhtunkhwa/Bills/2012/20711.—The Khyber  Pakhtunkhwa
Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 8t May,
2012 and assented to by the Governor of the, Knyber Pakhtiinkhiva on 11% May, 2012 is hereby
published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA.CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
- - ACT,2012.

(KHYBER PAKHTUNKHWA ACT NO. IX OF 2012)

(ﬁr&t published éfte)'lzkz vitg received the assent of the éo veruor of the Kliyber
| Palditunidiwa iu the Gazette of the Klyyber Pakhtuuldiva
(Extraordinary), dated the 15" May, 2012).

. AN - .
AC . |
to cease the payment of arrears acerued on aceouitt of advance lncrements on
: ligher educational quallfication.

WHEREAS advanece ‘in'c‘rements-"r.-lmve been griix;fed to certain Provinelal
Government employees on the basis of acquiring or possessing higher educational
qualification over and above the preseribe educational gualification irom time to

1 . 1
time;-

893

District Education Qfficer

{Male) Aopoti2bad

|

CamScat
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AND WHEREAS the Provincial Government vide Notification No. (PRC)1-
1/2001, dated 27.10.2001, had already discontinied the scheme of advance
increments on higher educational qualification;

AND WHEREAS due to finaneial constraints, it is not possible for Provineial

Government to pay the claimed and unclaimed arrears accrued from the said
increments; :

It is hereby enacted as follows:-

1. Short title, application and comjnencement.—— (1) This Act may be called the
Khyber Pakhitunkhwa Cessation of Payment of Arrears on Advance Increments on

Higher Educational Qualification Act, 2012. ~—

_ (2) It shall apply to all the empldyeeébithe Provincial Goveruiient, who
were entitled to received advance increments ou higher educational qualification.

(3) - It shall come into force at once and shall be deemed to ha{'e taken
effect on and from 1* day of December, 2001.

2. Cessation of payment of arrears on advance increments on higher
educational qualification.—(1) Notwithstanding auything contained in any
decision, judgment and order of any Tribunal or Court including High Court or
Supreme Court of Pakistan, for the purpose of any elaim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, office memoranda, notification, instructions and
other instruments issued before 1.12.2001, such orders, letters, office memoranda,
notifications, instructions aund other instruments shall be deemed to be non-
existent, ceased or revoked and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending

in any Court or Tribunal including High Court and Supreme Court of Pakistan
shall stand abated. : |

A(2)  Auy order made, inStl_'llction issued, decision, judgment or order of
any Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commiencement of this Act, shall be deemed to" have been
validly made, issued and implemented by the date of commencement of this Aet,
. and any amount already paid there-under on-aceount of advance increments or
arrears thereof shall be deemed to have been validly paid and shall not be
recoverable from the recipient Government employees. |

District Exs7ation Ghicer
(Male} Aopottabad

A

(
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V4 Removal of diiﬁculties-— If any difficult arises, in giving effect to the
pl ovisions of this Act, the Provincial Government may make such orders as it may

deem just and equitable.

4, | Repeal -The Khyber Paldltunkhwa Cessation of Payment of Ane'us on
" “Advance Increments on Higher Educational Qualiﬁcatlon Ordinance, 2012 (Khybel
Paldxtunkhwa Or dmance NO. T of 2012), is her eby )y epealed :

BY ORDER OF MR. SPEAKER

PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

(AMANULLAH)
Secretary ,
Provineial Assembly of IChyber Pwkhtuukhwa

|

l’rmtcd and published by the Manager,
Staiy & Ptg. Deplt, Khyber Pakbtunkliwa, Peshawar

Qﬂ:

District Eduratnon Officer -
(Male) Apboetiabad

CamScan
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21.10.2020 | Petitioner In person present.

Usrhan, Ghahl |earned Distrtct Attorney atongwtth Sohall
' Littpation' Assistant for respondents present, |
_From the record it is evident that: the p'resent petitioner and‘ others - .'°
‘ .‘ filed. service appeals U/S 4 of the Khyber Pakhtunkhwa Servlce'
' Trlbunal Act, 1974 for grant of advance mcrements with all back
. benefi ts on the basrs of Para~05(i) (c) of the Notification No. FD (PRC),
©1-1 /§9. dated'11.08.1991 Issued by Finance Department an,d in
. " -pursuance of jodgment..passed by the 'August Supreme Court of
Pakistan. and' ‘vide judgment ‘dated 12.05. 2009 ~in ' .appeal
'; - p ‘ "No. 1276/2007 all the appeals were accepted In the meanwhlle
| . "Khyber Pakhtunkhwa Cessatlon of Payment’.of Arrears on Advance' | .
Increments on Higher Qualification Bill 2012 ‘having been passed by " -
the Provnncral Assembly Khyber Pakhtunkhwa on 8% May, 2012 -and o
 assented to by the Governor Knybér Pakhtunkhwa on 11 May, 2012'
was publlshed as an’ Act of the Provnncsal Leglslature of Khyber : -
. Pakhtunkhwa This Act was chal!enged before the Servlce Tnbunal as ..
A weli as in the August High, Court. Appeals pending in the Service )
+ Tribunal were withdrawn by me appellants vrde order dated -
21.03. 2018 of this Tnbunal Wnt PEtItIOF\S were aIlowed vude order . "..
dated 08 06.2017 and the ofﬂcral respondents were dlrected to provlde

‘the beneﬂts of advance increments accordmg to the notification dated Fy

'. 11.08. 1991 on attalning hrgher qualification durlng sefvice. The

- respondent departments challenged the said -order ln the- August 7'!

¥ Supreme Court of Paknstan and wde order dated 18.12. 2019 of the.
August Supreme Coutt of Paktstan, leave was granted and the ‘
impugned ]udgment passed by the Hon'ble Peshawar ngh Court was |

suspended.
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In yrew of the above dlscusslon, the lnstant executlon proceedlngs

are ad;ourned slne dle tlll the dec!slon by the August Supreme Court of

Paklstan. Petltloner is at |iberty to seek Its restoratlon after the.

declsion by the August Supreme Court. of ~Paklstan. Flte be consigned

Yo the record room.
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Service Tribunal,

. _th.nwnr .

.Duh,of‘Prcscn.a‘ oo ‘:_-4'____8;/ 194%

- Number of Wordz. - 277 ) e
C. vying Fee = ./ /o ’ ‘ .
¢ Uraent 3/ . S —

'iTocal : - J’//"‘ T ..__.._ ~
Nae of Cey

Date of Compit < - .Q;_M?. .
Date of Dchvcry of Cop /—'ﬁ;']é"b 7%_' X

.
. .
. .
b4 .
’ .
v
. .
.
- .
.
.

on Ofticet
ozs\r\;:\ A Anbo“abad

pe

P




(D ™

~

LN_UL AN 11L\é..hl.li-§£.LLBl_QJf_llA.l§.Lﬁ.IM
{Appeliate Jurisdlction)

CPLA No S =00
Gowrument of  Khylar  Palhtunkhwa through Secrelary  Establishment
Department, Peshawar & others '
: ' PETITIONENS -
VERSUS
Socadullah & others RESPONDENTS
|
Arpasl froun : Honble Peshawar High Court, Peshutwar
Cowmsel for Petitioner : Adpacate General, Khyber Pakhtunkhuca
' -Peshatcar '
Mmt(d by : Mian Saadullah Jandoli, AOR
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higher qualification to the teaching staff (non|
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurladiction)

crLANO. 5 H-Y  pon

Government of Khyber Pakhtunkhwa through Secretary Eatablishment |
Department, Peshawar & others '

—PETITIONERS

VERSUS
Saeedullah & others RESPONDENTS
CONCISE STATEMENT

[ [Subject matter and the  [Claim for advance Increments on higher
law qualification

2 | Controversy between the | The respondents challenged the vires of the Act of

‘parties Khyber Pakhtunkhwa Cessation of payment of

arrears on advance increments on higher education
which was later on abandon and claims of advance
Increments in the letter dated 11/08/1991 and if
they fulflll the conditions mentioned therein for
the grant of advance increments they be consider | -

for the same.
3| Whichside has filed this | Government / pelitioners
petition "
4 | Court /Forum Dale of Who filed it and with what result
A a) Institution
: b) Decislon o
5. | Hon'ble Peshawar High |a)23/06/2014 | Respondents filed writ petition
Court, Peshawar b) 08/06/2017 | which has been accepted. ;
6. |Supreme Court "of | a)16/08/2017 | Petitioners ficld CPLA which
' Pakistan b) 02/06/2021 | was converted into Appeal and
ol the same was allowed by
\l remanding the matter back to
\ : i High Court for decision afresh.
| 7. | Hon'ble Peshawar High | a)23/06/2014 | Respondents filed writ petition
Court, Peshawar b)14/06/2023 | which has been accepted. -
6 | Points noted inthe Treatment of pdlnls in the impugned
impugned Judgment - judgment
In_ all these petitions, the|In view of above, we, without commenting
respondents  have  mainly [ upon the vires of “the Act” and in view of the

questioned the vires of the Khyber
Pakhtunkhwa  Cessation  of
Payment of Arrcars on Advance
Increments on Higher Educational

statement of the Learned Advocate General,
Khyber Pakhtunkhwa, dispose of this and the
connected writ petitions and direct the
pelitioners  to consider the case of the

| Quallfication Act, 2012,

respondents in the light of circular letter dated

jstrict Education Oﬁgcer
(Mate) Apbottabd




Wmiter to be referred as “the | 11/08/1991 and in case, they fulfill the
<= Ad” conditlon mentioned therein for the grant of
Ry Comments were called from the advance increments prior to the cut-of-date,
petitioners  who furnished the they be allowed such benefits. It Is, however,
‘ame, wherein, they opposed the clarificd that only the case of the present
ssuance of desired writ asked for respondents shall be considered and that
| by the respondent others cannot claim such benefits, having not
e agitated the matter at the relevant time.

71 Question requiring consideration & decision by the Supreme Courl

Y Whether the Provincial Government had already discontinued the scheme of
Advance Increments on Higher Educational Qualification form time to time
vide Notification No. (PRC) 1-12001 dated 27/10/2001, which was later-on
converted into proper law promulgated by the Provincial Assembly?

» Whether the legislature has no authority to nullify the judgment of superior
Court through proper and competent legislation?

A4

Whether the respondents have lost the claim after passing of Cessation of
Advance Increments on Higher Education Qualification Act, 20127

» Whether after abandoning the prayer to challenge the varies of law, the claims |
of respondents did not remained in filed wilh any prayer and the relief
granted by the High Court to the respondent is beyond the pleading?

8. LAW/RULING ON THE SUBJECT
FOR [ AGAINST . |
1 | CONSTITUTION OF ISLAMIC REPUBLIC OF NIL
PAKISTAN1973

KHYBER PAKHTUNKHWA CIVIL SERVANT
CESSATION OF ADVANCE INCREMENT ACT,
2012 : .

PLD 2012 SC 1923

CERTIFICATE
Certified that, we, the undersigned prepared the above concise statement which is

correct. Y L B S

Advocate-on-Record ‘Khyber Pakhtunkhwa
upreme Court of Pakistan
For Government/Petitioners

C ain Saadullah Jandoli) (Additional Advocate General)

District Education Oﬁ;tcer ‘
(Male) Abbottada | s
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

crLa NO.. 5/ —F _poxs

Government of Khyber Pakhtunkhwa through Secretary S&GAD, Civil
Secretariat, Peshawar (Now Govt of Khyber Pakitunklwa through
Secretary Establishment Departinent,, Peshawar)

Socretary to Government of Khyber Pakhtunkhwa, Finance Department,
Civil Secretariat, Peshawar

Secretary, Elementary & Secondary Education, Civil Secrelariat, Peshawar

Exccutive District Officer, Elementary & Secondary Education, Buner (Now
District Education Officer (Male), Bunner) :

Executive District Officer, Elementary & Secondary Education, Swabl (Now
District Education Officer (Male), Swabi) :

" PETITIONERS

- VERSUS .

Saeedullah S/ o Rizwan Ullah, District Swabi, PET, GHS Panjmand.

Abdul Raziq'S/o Muhammad Jamil, District Swabi, AT, GHS, Panjmand.
Fazal Hadi S/o Rahim Ullah, CT, GMS, Agarai (Jica) District Buner,
Presently residing at Danish Abad, House No.10, Stree-D, Peshawar.

Ali Gohar Khan S/o Mardan Shah, PET,GMS Kawaga, District Buner
Presently Rashakal, district Nowshera, :
Mukhtar Ahmad S/o Said wahab PET, GMS Agaral (Jica) District Buner
presently at Eid Gah colony, Gul Bahar, Peshawar. -
Ajbar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Buner,

presently at Ghanl Plaza, Top floor, Khyber Super Market, Peshawar Cantt,

Muhammad Faqir S/o Gulab Khan, PET, GHS Jangai, district Buner,
presently at Ghani Plaza, Top Floor Khyber Super Market, Peshawar
Saddar,

Hussan Malook S/o Taj Malook appointed as PST on 18-05-1995, GP'S
Agarai (Jica) District Buner. .
Nazarul Islam S/o Abdul Maula appolnted as ATon 16-7-2007, GMS
Chalindarai, Buner.. _

Said Faqir S/o Habib shah appointed as CT on 30-6-2009 GHS Kawaga,
Buner. '

Israr Ullah S/o lkram Shah appointed as CT on. 5-4-1999, GHS Kawga,
Buner. :

Safiq Ahmad S/0 Muhammad Yaqoob, ATGHS,  Asharrai,  District
Bumner. g ’

ﬁi'stﬁct Educatuion Officer @ CamScar]
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CAIR QQURT OF PAIKI
{Appellnts Jurindiction)

Mr, Justlee Quizar Amed, CJ '
Mz, Juatloe Mazhar Alam Khan Minnkliel
Mr. Justice Bayyed Mazohar Al Akbar Naqvl '

CIVIL PETITION NQ.2-P OF 3030

[Agalost the judpments dated 8.6.3017, 20.8.2019, 29.10.3019 and
23.10.2019, passed by the Peshawsr Hlgh Coutt, Peshawas, ln W-Pe
N0.2053 of 2014, 913.P o 2014, 1418 of 2014, 30811 o 3012, 1182-P0 |

1

‘4

. ‘ - AND ¥
"

3018, 2326-P of 3019 and 4713-P o 3018, reapectvely] . ‘t

CA.3139 of 019" Governunent of Khyber Pakhtunkhwa i‘
through  Secrslary Bstablishment . |
Depariment, Peshawar and others Vs, "
Saeedullah and others '

CA.2140 of 2019 Govemnment of Khyber Pakhtunkhwa
through Secretary Finance, Peshawar and f
others Vs, Muhammad Igbal and others

i
1l
CA.2141 of 2019 Govemment of Khyber Pakhtunkhwa [
through Secretary  Elementary & il
Secondary Education, Peshawar and ”
others Vs, Molvi Muhamumad and others l

! CA.2143 of 2019 Government c;f Khyber Pakhtunkhwa
) through Chigf Secretary, Peshawar and
* others Vs. Anyat Ullah Khan and others

I'
CA.2143 of 2019 Govemment of Khyber Pakhtunkhwa |
: through Chief Secretary, Peshawar and
others Vs. Muhammad Rehman and
others '
’ i

. CA.986 0f 2020 Govenment of Khyber Pakhtunkhwa |
through  Secretary  Elementary & '.\

Sccondary Education, Peshawar and i

olhers Vs, Muhammad Anwar i l

CP.2-Pof3030  Provinclal  Police  Officer,  Khyber

- Pakhtunkhwa, Peshawar and othaers Vs,
Muhammad Akbar Khan and others

|}
I
| ]
\TTESTED | S i
- For the Appellants ¢ Mr, Zahid Yousaf Qureshi, l
/W * and Petitioners Additional Advocate General,

i

‘ 1

fwrmun&@c ‘ ‘ - A
were Curt of PYALIS ’ , l‘l .

et

?’b‘ AADULLAH JANDOLL
] %%o Dto—on-Rcmm

o Count Of Panistun
B vt Of RPK, Pasrs 7Y

District Education Officer | @ CamSca:
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"
(in all cane) Khyber Pakhtunkhwa : ',‘
Ffuzale Khallg, ¥
Lil, Officer/DEO Swabl i
Itlichar Ghonl, DEQ (M) Bunir ‘ 1
Shulkir Ullah, 8,0, (L!l), ‘ ‘
F. Depurtment, KPK T
o | k 1
For Respondents ¢ Mr. Muhammad Isn Khan Kholll, ol
No.l,2,4t09, 1210 . ASC ‘l
14, 16 to 32 in '
CA.2139 of 2019 ‘l
. i
Respondenta in + Nemo : A
CA.2140 of 2019 ‘ ' i
. {
For Respondents "t Mr. Amjad Ali, ASC a/w X
No.2 to Sin CA.2141 Mr. Anfs Muhammad Shahzad,
of 2019 and 23, 32 AOR > il
and 33 in CA.2142 of i
2019 | : - 11
For Respondent No.1 ¢ Mr. Muhammad Amis Mamc ASC . ;
in CA.2143 0f 2019 Sycd Rifagat Hussain Shah, AR h

Sole respondent in : Mr. Misbah Ullah Khan, ASC
CA.986 of 2020

Respondent in CP.2- @ N.R. ‘

P of 2020 i
. ~ . ‘o
' Remaining . ~ 1 Nemo ) i
Respondentsin all : . o 0y
C-ASa - H
Date of Hea:in‘g : 02.06.2021

ORDER

;\
| * |
GULZAR AHMED, CdJ.- ’I‘he learned Additional i,!
Advocate General, Khyber Pakhturikhwa (AAG), contends that'in "‘

the very wnt petitions filed before the Peshawar High Court b

?es‘c\'a.wa: \‘me. Tigh Courk)y 'Cm ms*gmv&e.ms hane c.‘(\a}.\u\%u\ Yne ;

vires of the Khyber Pakhtunkhwa Cessation of Payment of F\ncars .
ATTESTED on Advance: Increments on Higher Educational Qualification Act

é}f/' (Act No.[X] of 2012 (the Act.of 2012), but no notice under Order

.o“' i1 r')Un e
pi( “, \)‘ 197t
| Jmattind

District Edurati Officer
{Male) Anbuuabad
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pakhtunkhwa, which 1a the mandatory requirement of lav/ in !
terms of judgment pasacd by a 1.4-Mcmhcr-i3cnch.df (hin Court ;

reporled as Federntlon of ]’gklsmn_;jlr_o_guu_s&::rgiuﬂ;)ﬁiﬂilﬁﬂ_ﬂl '

_Law, Justice and Parligmentary_Affalrs, {slamabad and others Y i,

Aftab Ahmad Khan Sherono o and others (PLD 1992 SC 723). He

further relies upon the Judgmcnts of this Court m the cases of

'
Superintendent _Central J'nl Adyala, Rawalpindi_ . Hammﬂé‘l'

Abbasi (PLD 2013 SC 223) and Federal Public Service Commiss;on" ”

and others v, Syed Muhammad Afaq and others (PLD 2002 sC
167).

2. The leamed counscl-nppearing for the respondents .
were confronted with the issue, as raised by the‘ .AAG, who were !

unnblc to show that the High Court may have passcd order

complymg with the mandatory rcqmremcnt of Order XXV1I-A CPC

- am-

The issuancc of notxcc to thc Advocate General being 1tsclf a

. ".

mandatory rcquxrcment of law, as laid down in the above cxted t
judgments of this Court, thc High Court dccxdmg the writ pebtzons “

without :ssumg of such notice and also declanng Section 2-of the b |

!1
Act of 2012, as ultra vires the Consututxon was, thercfore, not in ‘i

accordance with the law rather contrary to law as laid down by, H

this Court in the above cited cases. - B

1

3. In view of the above, the impugned »judgmcnts» are set 1

aside and the matiers ars remanded to the ‘High Court for

i -

STED ™ deciding the writ peitions afresh, after issuing of notice under -

/j;//’ Order XXVI-A CPC fo ' ¥

the Advocate General, Khyb_cr \
5t Lemndsessiate Pakhtunkhwa, in accordanice with law,

ms Ol Pokistan ‘ L/LL/ ‘ S i ‘

District Education Officer b i
{Male) Apbottabad
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The appeuls atand allowed, while the civil petition is

converted into np150t11 and allowed, In the above terma.

As-thc mt{ttérs are quite o_1d, it is expected that the -
High Court will. dccidc the same cXpedmoust, preferably vithin a
period of four months. R Sd/ HCJ

Sd/-J

Sd/-
Certifiad lo-/l_)EJ True Copy:
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

W.P. No.3081-P/2012 with CM No.1672-P/2022
Anayat Ullah Khan and others ’
Vs.

Government of Khyber Pakhtunkhwa through Chief :

Secretary, Peshawar and others

Date of hearing 14.06.2023

Petitioner(s) by: M/s. Noor Muhammad Khattak and L. -
Nawab Ali Noor, Advocates.

Respondent(s) by: Mr. Amir Javed, Advocate -General
Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl '
Advocate General a/w Mr. Fazl-e-Khaliq,
Litigation Officer, DEO (M&F), Swabi.

Redesee Rk
JUDGMENT

dkhkkd

IJAZ ANWAR, J. Through this single judgment, we intend . * |

to decide the instant writ petition and Writ Petitions, listed

below, since in all these cases, similar questions of law and

facts are involved. The connected writ petitions are;-

i W.P. No.913-P/2014 titled, Muhammad ‘ ‘
Igbal and others Vs. Government of i
Khyber Paklitunkhwa through Secretary
te Government, Finance Department,

Peshawar and others.

il, W.P. No.l418-P/2014 titled, Molvi
Muhanunad and others Vs. Government
of Khyber Pakhtunkhwa through
Secretary  Elementary & Secondary
Education Department, Peshawar and
others - :

iii, W.P. No.2053-P/2014 titled, Saced Ullah }
and others Vs. Government of Khyber ‘ '
Pakhtunkhwa through Secretary
S&GAD, Peshawar and others

ive.  W.P. No.1182-P12018 titled, Muhammad
Rehman and others Vs. Government of
Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others

v. W.P. No.2326-P/2019 titled, Muhammad
Anwar Vs, Government of Khyber

District Education Officer
{Male) Apbottabad
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Pakhtunkhwa  through Secretary
Education, Peshawar and others
vi., W.P. No.1680-P/2021 titled, Ghandal
" Khan Vs. District Education Of)"cer
(Male), Peshawar and others

2. . In the instant writ petition, the petitioners have
prayed for the following relief:-

“It is, therefore, humbly prayed that on acceptance
of this writ pefifion, this Hon’ble Court may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law
and practice/policy as such no legal effect liable ti
mauled set-gside”, -

3. In -all these petltlons ‘the petitioners have -

mainly questioned the vires of the Khyber Pakhtunkhwa

Cessation of Payment of Arrears on Advance Increments on

Higher Educational Qualification Act, 2012 (hereinafter to be

5

referred as “the Act”).

4, Comments were called from the respondents

who furnished the same, wherein, they opposed the issuance of

desired writ asked for by the petitioners.

S | Arguments heard and record perused.

6. ~ Perusal of the record transpires that the -

petitioners have quéstioncd the vires of “the Act” on the

ground that promulgation of “the Act” had defeated the

~ judgments. of the supermr Courts. He further contended that

vested nghts of the petltloners have accrued in the matter and

placed reliance on the judgments reported as “FECTO Belarus

Tractor Ltd Vs. Government of Pakistan through Finance .

Economic Affairs and others (PLD 2005 SC 605), 2013

r ) L% - N ; ;;:z ."'-r""i
Gisrict Egcaton Offce = 2 ea;x\,w I

(Male) Acbottabad
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SCMR 1749, 2013 SCMR 1752 (Contempt of Court

Proceedings case) and .AIR 1975 SC 2199,

7. ‘On the .other- hand, the learned Advocate

General, Khyber Pakhtunkhwa has referred to a recent
judgment of the Hon'ble Supreme Court of Pakistan passed in
the case titled “The Divisional Superintendent, Pakistan

Railways, Rawalpindi and others Vs. Syed Irshad Ali Abid
(2021 PLC (C.8) 277)" and contended that the grant of

increments on higher educational qualification has since been
discontinued through Notification dated 13.09.2001, as such, it
is a past and ;:losed transaction and that neceséary time was
granted to the employees \l’vh-o have any claim, albeit, 'when
they failed to claim vthe same for long tén years, as suéh, “the
Act” m question was promulgated. Hg has also produced a
letter dated 29.04.2010 issued by the Additidpal Secretary
(Regulation), Govemme_.nt of-Khyber Pakhtunkhwa Finance
Depaﬂmcnt (Regulation Wing), whereby, clarification was
given about the advance increments on highe; educational
qualification and accordiﬂg to which, a period of sixty ﬁays-
was provided for the remaining claims and argued that even
then, petitioners have failed to claim the advance increments at
the relevant time.

8. During the course of hearing, ieamed counsel
for the petitioners has produced Iettcrs/applicétions which
were duly placéd on file and contended that the rights of the

petitioners to the grant of advance increments were secured

District Education Officer
. (Male) Aobotiabad
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and guaranteed by a Govemﬁlent’s circular Ieﬁe; dated
11.08.1991 and that the case of the petitioners was matured at
the relevant time before the cut-of-date i.e. 13.09.2001 when

the grant of such increments was discontinued. He also

referred to a judgment of the Hon'ble Supreme Court of '

Pakistan passed in “CPLAs No.525 and 526/2007 decided on

19.07.2007”.

R ettt e

9. At this stage, the learned Advocate General, o

Khyber Pakhtunkhwa, representing the respondents, contended.
that the civil servants, who were holding higher educational
qualification pri;zr to d'iscontinuafci'on of advance increments iﬁ
the year, 2001, #fe entitled for the benefit ﬂo;wing from

circular letter dated 11.08.1991, however, those who have

improved their qualification after the notification dated
"13.09.2001; under no circilmétam:eS, can claifn the same
benefit and .thaf the bar created through “the Act” would be
‘equa.lly appiicable.
10. " In view of thé above, we, without 'comrrieriting
‘” upon the vires of “the Act” and ifx view of the state@ent of the
~ learned Advo‘c;ate General, K_hybgr Pakiltunkhwa, dispose of
this and the cor_mected writ petitibns and direct the respondents
to consider the case of the petitioners in the light of circular
letter dated 11.08.1991 and iq case, they fulfill the condition
mentioned therein fér the grant ‘of advance increments prior to
the cut-of-date, they be allowed such benefit. It is, however,

clarified that only the case of the present petitioners shall be

District EQuTaiios OHficer BTV Q:: -
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not agitated the matter at the relevant time:

considered and that others cannot claim such benefits, having

Lon’ble M, Justice Vinz Anwar and Hoa’ble M, Justice Sved Muhommad Attigue Shah
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