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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD.

FaUhtuUhwa
TVib'uniil ^Application No. ^ /2024SOiyber 

Service

jMti INOiary No-

Execution Petition No. 620/2022
Oated

Petitioners.Govt, of KP through Secretary E&SE Department & others

VERSUS

Niaz Ahmed SST GHSS Bandi Dhundan District Abbottabad & others
Respondents

OBJECTION PETITION UNDER SECTION-47 CPC 1908 

AGAINST THE TILTED CASE IN TERMS QF:-
A. That the judgment of August Supreme Court of Pakistan and 

this Honourable Tribunal have lost their efficacy for the 

purpose of implementation by clear intendment through 

section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of 

Arrears on Advance Increments on Higher Educational 
Qualification Act No, IX of 2012 & vires of the Act have not 
been challenged before any forum.

B. That the instant Execution Petition is hopelessly time barred 

under the Limitation Act No. IX of 1908,
C. That the judgment of Peshawar High Court Peshawar passed 

in WP No 3081-P/2021 dated 14-06-2023 is judgment in 

personam and said judgment is also challenged before the 

August Supreme Court of Pakistan in CPLA No. 511-P/2023 

titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is 

subjudice.

PRAYER:

On acceptance of instant objection petition in titled execution 

petitions may please be dismissed in terms of the above referred 

provision of law / grounds in favor of the applicants please.

Respectfully Sheweth:-

The applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under: -
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ON FACTS;

1. That the titled Execution Petition is pending before this Honorable Tribunal 
for implementation of the judgment dated 12-05-2009 regarding the 

Advance Increments on behalf of the Respondent Department which is fixed 

for hearing on dated 24-04-2024 for implementation report and the learned 

DDA raised question of limitation upon instant Execution Petition with the 

request that they are going to file objection petition in this respect. Hence, 
the Respondent Department further submit on the following grounds inter 

alia:
GROUNDS

A. That the instant Execution Petition is hopelessly time barred under the 

Limitation Act No. IX of 1908. Hence, liable to be dismissed without any 

further proceedings.

B. That the identical nature Implementation Petition No. 49/2012 ,was 

dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner 

sought leave to appeal against the order dated 30-01-2013 before the August 

Supreme Court of Pakistan and same was also dismissed on 29-08-2013 

passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO 

& Others. The operative part of the judgment is reproduced as under:-

“A bare reading of the above Sections from Khyber 

Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that 

whatever benefit the petitioner was claiming through the 

judgment dated 12-05-2009, has been nullified by the 

legislature through clear intendment in equivocal terms, 
while vires of the said Act have not been challenged before 

any forum. This being the position leave to appeal is refused 

and this petition is dismissed.’’
(Copy of judgment dated 29-08-2013 annexed as Annexure “A”)

C. That the Identical nature case was dismissed by the August Supreme Court 

of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the 

operative part of the judgment is reproduced as under:-

^Tn the instant case petitioners are seeking arrears on the basis of 

NotiOcation dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their claim cannot be entertained and is not justiciable. 
Reliance is placed on unreported judgment of this Court dated 29- 

08-2013 (mentioned in Ground B) passed in Civil Petition No. 
360/2013. The Petitioners have not challenged the vires of the Act, 

therefore, these petitions stand abated under Act of 2012, as a 

result leave to appeal is declined and these petitions are 

dismissed.”
(Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of August Supreme Court of Pakistan and this 

Honourable Tribunal have lost their efficacy for the purpose of 

implementation by clear intendment through section 2 (1) of Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 & vires of the Act 

have not been challenged before any forum. (Copy of Act 2012 is annexed 

as Annexure “C”)
E. That the similar Execution Petitions regarding the same subject matters 

execution proceedings were adjourned sine die till the decision of August 

Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable 

Tribunal. TCopy of order 21-10-2020 is annexed as Annexure “D”')

F. That the judgment of Peshawar High Court Peshawar passed in WP No. 

3 081-P/2021 dated 14-06-2023 is judgment in personam as respondents did 

not challenge the vires of the Act at any forum and judgment dated 

14-06-2023 is also challenged before the August Supreme Court of Pakistan 

inCPLANo. 511-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah 

& Others is subjudice. (Copy of Civil Petition No. 511-P/2023 is annexed as 

Annexure “E”)

G. That the instant execution petition is against the notification dated 27-10- 

2001 whereby, the basis of the claim of petitioners stood erased. In the year 

2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 

Increments on Higher Educational Qualification Act No. IX of 2012 was 

promulgated which was made retrospective from 2001. Hence, the instant 

application's liable to be dismissed on this score alone.

D
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H. That the judgment of Honorable Peshawar High Court regarding the Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 has been set aside on 

02-06-2021 and the matters are remanded to the High Court for re-deciding 

the writ petition afresh by the August Supreme Court of Pakistan and 

Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06 

other Writ Petitions having similar question of law and facts disposed on 14- 

06-2023 with the direction to respondent department to consider the case of 

petitioners only and others cannot claim such benefits having not agitated 

the matter at the relevant time. Hence, present petitioners cannot claim such 

benefits as they were not petitioners in that very writ petitions.

(Copy of order dated 02-06-2021 is annexed as Annexure “F”)

I. That copy of judgment dated 12-05-2009 is already annexed with instant 

Execution Petition as Annexure “A” at page No. 04 to 07 while copy of 

judgment dated 14-06-2023 passed by Honorable Peshawar High Court 

Peshawar is hereby annexed with instant objection Petition as 

Annexure “G”.

It is therefore, humbly requested that on the acceptance of this petition 

under section 47-CPC, 1908 the titled Execution Petitions may kindly be 

dismissed in favor of the respondents.

■mrgiir
Secretary

Elementary & Secondary Education Department 
Khyber Pakhtunkhwa Peshawar 

(Respondent No. 05)

(Muhammad Tanveer) 
District Education Officer (M) 

Abbottabad
(Respondent No. 03)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

/2024Application No. >
. IN

Execution Petition No. 620/2022

•Petitioners.Govt, of KP through Secretary E&SE Department & others

VERSUS

Niaz Ahmed SST GHSS Bandi Dhundan District Abbottabad & others
Respondents

AFFIDAVIT

I, Mr.' Muhammad Tanveer, District Education Officer (Male) 

Abbottabad, do hereby affirm and declared on oath that contents of forgoing 

petition under section 47 CPC 1908 are correct and true according to the best of 

my knowledge and belief and nothing has been suppressed from this Honorable 

Tribunal.

f
If
I

,,

VoA DEPONENT

------ —Z.^ y

/
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. /2024
IN

Execution Petition No. 620/2022

Petitioners.Govt, of KP through Secretary E&SE Department & others

VERSUS

Niaz Ah!:ned SST GHSS Bandi Dhundan District Abbottabad & others
........ ...Respondents.

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Officer, District Education Officer (Male)
0

Abbottabad is hereby authorized to submit Objection Petition on behalf of

Secretary Elementary and Secondary Education Khyber Pakhtunkhwa Peshawar in

Execution Petition No. 620/2022 titled Govt, of KP through Secretary E&SE

Department & others Vs Niaz Ahmed SST GHSS Bandi Dhundan District

9Abbottabad & others.
<

S:^(Miv^Abaul Akram) 
ADDITIONAL SECRETARY 

On behalf of 
Mr. Masood Ahmad 

SECRETARY E&SE DEPDTT; 
(Respondent No. 05)

I



/

5.'k'
% r rn|.^ of PakistanIn iho sfyoreme-------

(Appellate Jurisdiction)
)

Presents -
Mr. Justice Anwar Zaheer Jamall 
Mr. Justice Khilli Arlf Hussain 

Justice Ilaz AhmeB Chaudhry

/
V- V.

V,,/ -- Mr.t ^t

1

dated 30,1.2013. passed In Implementillon ct ■ -----

Muhammad Haroon

k

s-

...Petitioner

Versus
Dlsirlct Officer. Elementary 8. Sccondarv Education Dept

r
, Harlpur. etc 

... RespondentsExecutive

In person.

Mr. Naveed Akhtar Khan, Addl.A.G. KPK.
Mr. Saeed-ur-Rehman, ADO (Edu.). Harlpur.j

29.8.2013

Petitioner;

For official rcspon4.enls;

Date of hearing:

JUDGMENT

, AnwiLZaheejUimaJUi By ‘his petition under Article 212|3) of the 

: jcilsstitutlon ^f .Islamic Republic of Pakistan, 1973, leave to'appeal Is sought by

litl4ner Mohammad Haroon against the order dated 30.1.2013, passed by the 

P'akh^nkhwa Service Tribunal, Peshawar (In short "the TrlbuMl"), Whereby 

k iniplemejitatlon application No.e9/2012, In service Appeal NO.S06/2P09, was

• N

I
1.

I»
\

t.l {
^Ijsmttsed.ln view of sections-1 & 2 of Khyber Pakhtunkhwa Cessation of Payment of

Higher Educational duallficatlon Act, 2012^ijaaTS on Advance Increments on
I

it t.er-Pakhtunkhwa Act No.lX of 2012).

We have heard the arguments of petitioner; He has placed reliance

12;5.2009. whereby he was held
:L

on the bas\s of hlghe.r qualification.

: m \
L..**
ion tie earUer judgment of the Tribunal dated
t:.

Jed foVithe benefit of, advance Increments 

• |iftq:;thls purpose, he has also placed reliance upon the judgment of this Court, 

A7l7-ur-Reh(nan Ghaudhry [2011 SCMfi 2l9).

•4

•i

j:‘: #^Meci'a$ pi'a Corporation y.
■

a* •- gainst It, learned Additional Advocate General KPK, Mr. Naveed
As a/3;

AMur fehMi. stropglY contertds th=l benefit of eerller Judgment detesl 12£^.

■■ ■ ATisfeS^E-D,5

<
. i

:

jf Court ■ ‘ '‘aklsi 
iSLAMABAP

^oproni
! - District Education Officer

.(MaiejAbbottabad.I •)
i 'I !

:
V

i
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In the Siinreme ( ourt of Pakistan

(Appellate Jurisdiction)

Present;
Mr. Justice Anwar Zaheer Jamali 
Mr. Justice Klnlji Arif Hussain 
Mr. Justice Ijaz Ahmed Chaudhry

Civil Petition No. 360 of 2013.
(on appeal from judgment of KPK Service Tribunal, Peshawar 
dated 30.01.2013, passed in implementation petition No. 49/2012)

Muhammad Haroon
Petitioner

Versus

Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
Respondents

Petitioner:
For official respondents:

In Person
Mr. Naveed Akhtar Rhan, Addl A.G KPK 
Mr. Saeed-ur-Rchman, ADO (Edu.), Haripur

Date of Hearing 29.8.2013

JUDGMENT

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3).of the 

Constitution of Islamic Republic of Pakistan, 1973, leave to appeal is sought by 

petitioner Muhammad Haroon against the order dated 30.01.201, passed by, the 

Kliyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”) whereby

his implementation application No. 49/2012. In service Appeal No 506/2009, 

dismissed in view of sections 1&;2 of Khybcr Pakhtunkhwa Cessation of payment of

Arrears on Advance Increments on Higher Education Qualification Act,. 2012
(Khyber Pakhtunkhwa Act No. IX of 2012.)

We have heard the arguments of petitioner. He has placed reliance 

on the earlier judgment of the Tribunal dated 12-05-2009, whereby he was held 

entitled for the benefit of advance increment on the bases of higher qualification. 

For this purpose, he has also placed reliance upon the judgment of this Court,
reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

As against it, learned Additional Advocate General KPK, Mr. Naveed 

Akhtar Khan, strongly contends that bcnel'il of earlier judgment dated 12.5.‘2009,

was

2.

3.
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/
through Implementation application No.49/2012 filed before the Tribunal/cannot

of section-1 of Khyber

I'

be allowed to the petitioner in view of the clear language

No.lX of 2012, which has made its saction-2 applicable withPakhtunkhwa Act

01.12.2001 and, thus, made the said Judgmentretrospective effect from 

unlmplementable.

We have considered the above noted submissions made before us by 

the petitioner and the learned Add). A.G KPK and seen that Indeed as per Judgment 

of the Tribunal dated 12.S.2009, the petitioner was held entitled for the benefit of 

advance Increments on the basis of his higher qualification, but such Judgment has 

lost Us efficacy for the purpose'of implementation by clear Intendment through 

sections 1 and 2 of Khyber Pakhtunkhwa Act No.lX of 2012, which read as.under;-

4.

short title, application and commencement. - (1) This Act may be called 

the Khybder Pakhtunkhwa Cessation of Payment of A/rears on Advance

Increments on Higher Educational Qualification Act, 2012.

It shall apply to all the employees of the Provincial Governmeot. who- 
enilUed to received advance incremcnis on hlghe» educational quaUflcallqn,

It shall come Into force at once and shall be deemed to have taken effect^

"1.

U1
were

(31

on and ^om l” day of Occembet, 2001.
' ; 2, Cessation of payniem of arrears on advance Iqwoments on higher

. Jedocailmal qualincallon.- (1) Notwithstanding anything'; contained in any 
J juefilsloii Judgment and order of any Tribunal or Court indodlng High Court or 

' i ■ tSuprerr^.Couft of Paklitan, for the purpose of any claim for t^yment of arresn on

! j^accoun^ of, advance Increments on higher educational quatlftoaUon sanctioned In-
I t. I '' ‘ 1 ■
1 .• l-putsuaflce.of any order, IgUer, office merrioranda, notification, Instructions anp
i [other ‘instruments Issued before 1.12.2001, such orders, letters, office

mdmor^nda, notifications, Instructions and other Instrumeois shall be deemed to 
•bemontjexlstenl, ceased or revoked and no further claim whatsoever on the basis

■i
■:

t>

\
1

!
U .j.

jof these Instruments shall.be entertained and all cases in respect'of such claimsQ'l
^T^:.!:i^ehdlng.lri any Court or,Tribunal Indudlng High Court and Supreme Court of 

fftlts^sl^ll standabaled.

' I Any order made. Instruction'Issued, decision, Judgment or order of any 
* ** iiicbwrftir Tribunal Including a High Court or, the Supreme Court. Implemented

•,* , S'

: -imm^lltely before-the commencement of this. Act, shall be deemed to have been 
\ j\i5aH<llV nade, Issued-and Implemented by the date of commencement of this Act, 

dnd’ipiY already paid there-under cn account of advance Increments or

arrc^a'rs thereof shall be deemed to have been vaJIdly paid and shall ^not be 

recoverable from the recipient Govefnmsnl.employees.''

p*'■ ';'ifc:5K
:!

'7 T
I' I ATTESTEDi

Oistmedte^tion Qfficer 
(Male) Abbottabad

Vrmter’r'nt
^/^opreiT?

)i

CamSc!
imsuty
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through implementation application No. 49/2012 filed before the 'Iribimal dannot

be allowed to the petitioner in view of tlie clear language of section-1 of Khyber

Pakhtunkhwa Act No. IX of 2012, which has made its section2 applicable with 

retrospective effect from 01.12.2001 and, thus, made the said judgment
unimplementable.
4. We have considered the above noted submissions made before 

the petitioner and the learned Addl. A.G KPK and

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of 

advance increments

lost its efficacy for the

us by
seen that indeed as per judgment

the basis of his higher qualification, but such judgment has 

purpose of implementation by clear intendment through 

sections 1 and 2 of Khyber Pakhtunkhwa Act No. IX of 2012 which read as under:-

on

“1. Short title, application and commencement.—(1) This Act rmiy be ealled 

the Khyber Pakhtunkhwa Cessation of Payment 

Increments on Higher Educational Qualification Act, 2012.

It shall apply to all the employees of the Provincial Government, 

were entitled to received advance increments on higher educational qualification.

It shall come into force at once and shall be deemed to have taken effect on and 

from 1st day of December, 2001.

Cessation of payment of

of Arrears on Advance

(2) who

(3)

2. on advance increments on ’ higher 

contained in any

arrears
educational qualification.—(1) Notwithstanding anything

decision, judgment and order of any tribunal or Court including High Court or 

Supreme Court of Pakistan, tor the purpose of any claim for payment of 

account of advance increments
arrears on

higher educational qualification sanctioned in 

pursuance of any order, letter, office memoranda, notification, instructions and 

other instruments issued before 1.12.2001, such orders, letters, office 

notifications,

on

memoranda.
instructions and other instruments shall be deemed to

be non-existent, ceased or revoked and no further claim whatsoever on the basis

of these instruments shall be entertained and all cases in respect of such claims 

pending in any Court or Tribunal including High Court and Supreme Court of 

Pakistan shall stand abated.

(2) Any order made, instruction issued, decision, judgment or order of any 

Court or Tribunal including a High C'ourt or the Supreme Court, implemented 

immediately before the commencement of this Act, shall be deemed to have been 

validly made, issued and implemented by the dale of commencement of this Act, 

and any amount already paid thereunder on account of advance increments or 

arrears thereof shall be deemed to have been validly paid and shall not be 

recoverable from the recipient Government employees.”

rAssT^tantDislncl
frtucat.on on.cortNb
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A bare reading of Ihc above sections from Khyber Pakbtunkbvva Act 

No.lX of 7012 maltes It crystal dear that whatever her>ef)t the petitioner was 

claiming through the Judgment dated 12.S.2Q09, has been nullified by the 

legislature through clear Intendment In unequivocal terms, while vires of the said 

Act have not been challenged before any forum.

5.

'r

This being the position, leave to aopcal Is refused and this petition Is6.

Sd/- Ajtwar Zah^et Jamali,J 
Sd/- Khilji Arif Hussain,J 
Sd/- Ijaz Ahmed ,Chau^i7,J 

'boTrufCoPY
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5. A bare reading bf the above 

makes
sections from fChyber Pakhtunkhwa Act 

benefit the petitioner 

has been nulliried by

while vires of the* said

No. IX of 2012 it clear that whatever was
claiming through the judgment dated 12.5.2009,
legislature through clear intendment in equivocal terms, 

Act have been challenged before any forum.

the

6. This being the position, leave to appeal refused and this petition is
dismissed.

Sd/- Anwar Zaheer Jamali, J 
Sd/- KJiilji Arif Hussain, J 
Sd/- Ijaz Ahmed Chaiidhiy, J

Certified to be True CopyIslamabad 
29“’ August 2013.
Not approved for reporting

Superintendent
.. Supreme Court of Pakistan 

ISLAMABAD

■"or?"-*'^ssista

*
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LVUtH SUPSEMBfl?tJBTO£ PAKlSm 

(Appdkle JuiiftiiriJwiJ

frcyenls
JSr. Justice Qai Fi« la 
Mr. Jtslkc S}td >fi!B£OOF^iShAll

ritfl Xn.i-ra.p A: in>V ofsoa
{ta*7rKd&2tsti2;sLff»silc^i:?^5cT>i»^4s:£tt

Cis-sij. ji*ajed ta A N'c. 5=3 If 5^4 ^ sstn)

MiKMCfAlcoad (faCP.irJ‘P/2oi3)
VitiffiPTO AVtor {tnC.r-t73-P/wi3)

Vernts
tise SwK'tar/ EdWcsSipc, Go^fxaisrftl of KPK. rtc-(inbolbCliCS)

^PdEtwacrt

_«ilcipoodrxiU

]ii ixTTcs Ua both
>ir- Mu^abfd AB Klata AddL A.G. KJ»K 

Q7-12-20J8

lOmcaiENi
Kt'efi M:anM>nrAll5rhnb. J, - fbe facts of the ease aie ibal 

fjctEtion^n in bdh thfi pctftioai vm appalnlcd m Prinw)* ScfaDol Tcachrn:

ilanioar yMiteutdr psdtlaasr id CHtI Prtftjon N0.172-T/2013 

(“PclSliomcr hovirurr^ retired from service 00 01,02.^016. .vhdle

YftHnesn AiJito, pelitsoncr in Civil Pclilioa No.i73*P/20i3 (^PeliUoocr 

Xo.a^'J U itSi fji sisrvici:.

PcJittvacru
For th'; lopondciiis:
DuiircfftscaTin;^:

Titeje pc-ifliora prrlain lo tbek daltn trfianilnfi adpaore 

on the i«tfis of anT^drinR higher rduralionaJ qoaiificatKHV while in 

Peiilioner Ko.i w-as gh^n fo’c adixmcc fiHmrnrcnfs tinder N'ollft^Uwi ,

dated 2i4.o8.1903 while petitioner h'a-:i was gi-ien three odtiartce 

under the same Kotf/Icalloa plusa mtw-c-oHTrlo Ur^agJPctilioncTjdalmlhit 

per subsequent Jiotificalbn divlcd tboMyi the Kiaanoc

Department, Gtri'cmmcnt of KTK, petitioner No. 1 ought lo have been Eiivn 12 

oAoTtor mc/TxnCTf^ for obhilnhvs higher educational qualificadon of F,A, 8-\ 

S *dJ ifJS. i«}iilc pditioncf Ko a Lk! given Ax arfranec fnmrmCTili, ai per the 

ujnt Nolificallon for obtaining the qualiRMtion of FJL awl D

A.
\

A Utssuhmiltcd
K

Oislrict ^
(Ware)Ao&g«abad^^^

CamSca



IN SlJPRKMli: COURT OF PAKISTAN
(Appellate Jurisdiction)

Present;
Mr. Justice Qazi Faez Isa
Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P of 2013
(An appeal from the judgment of KPK Service 'I'ribunal, Peshawar 
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahmed 
Yasmeen Akhtar

(in CP. 172-P/2013) 
(in CP. 173-P/2013)

Petitioners
Versus

The Secretary Education Government of KPK etc (in both cases)
Respondents

Petitioner
For the respondent:
Date of hearing:

In Person (in both cases)
Mr.Mujahid Ali Khan, Add AG KPK 
07-12-2018

JUDGEMENT

Sved Mansoor Ali Shah, J. :- The facts of the case are that 
petitioners in both the petition were ‘ appointed as Primary School Teachers
(“PST”).
(“Petitioner No.
Yasmeen
No.2”) is still in service.

Manzoor Ahmed, petitioner
1”) however, retired from service on

Akhtar, petitioner in Civil Petition No.

Petition NO.172-P/2013Civilin
01-02-2016, 

173-P/2()I3
while 

(“Petitioner

These petitioners pertain to their claim regarding advance 
increments on the basis of acquiring higher educational qualification while in

was given live advance increments under Notification 
while petitioner No.2 was given three advance iiterements

under the same Notification plus a move-over to BPS-09. Petitioner claim that 
as per subsequent Notification dated 11-08-1991 issued by the Finance 
Department, Government of KPK. petitioner No.l ought to have been given 12 
advance increments for obtaining higher educational qualification of F.A, B.A 
and M.A. while petitioner No.2 be given six advance increments, as per the 
same Notification for obtaining the qualilication of F.A and B.A. It is submitted

service. Petitioner No.l 
dated 24-08-1983

9

(
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ibi Uit i>clhioivcr« iwre nppotiUed w lOTa iWwn Ifjn (]iiull<lriilliwi fiw lliw wi'l 

pwl UTU malriciiltiUmu

AtipJftH the rase for liln^#>rlf fttwl fi*f pt’l.ltti)n«i Na.'J, Mi.

MMtMT AliiiurJ >l.»t Oity
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%
appointed as PSTs when the qualificalipn for the saidthat the petitioners were 

post was matriculation.
for petitioner No.2. Mr. 

literally granted advance 

01-08-1983, however, subsequently through

Arguing - the case for himself and 

Manzoor Ahmed submitted that they were 

increments vide Notification dated 

the Notification dated 11-08-1991 the number of advance incremenis were 

increased. Increments as, it was also granted for ‘obtaining higher educational 

qualification of M.A. He submits that said Notification be applicable to. “PST”
unreported judgment of this Court dated 

09-07-2007, passed in Civil Petition No. 525/2007, as well as, the subsequent 

notification issued in the light of the said judgment. i.e Noiificalion dated

3.

and placed reliance on

13-05-2009, issued by Elementary and Secondary Education Department,

Government of KPK. The above cited judgment extents the benefit of 

Notification dated 11-08-1991 to teachers. .

Learned - Additional Advocated General,. KPK representing the 

Government, submits that the case of the petitioners is governed by

issued by the finance department, government 

of KPK and as per clause 9 of the said notification, petitioner No. I is entitled to 

five advance increments for obtaining I'.A and B.A, whereas, petitioner No.2

is entitled to three advance increments as she has already been granted the

benefit of move-over to higher pay scale as per Notification dated 07-08-1991, 

issued by the Finance Department, Government of KPK, Learned law olficer

has placed reliance on an unreported judgment of this Court dated 08-09-2011.

passed in Civil Petition No. 1425/2011, which discusses the mode of calculation

of advance increment granted for higher educational qualification. In this case 

it was held that advance increment can only be granted lor the highest

educational qualification obtained, as advance incremenis for the degrees

lending up to the final degree stand merged into advance increments prescribed

for the highest qualification. In other words, advance increments for obtaining 

F.A (two advance increments) and B.A (four advance increments including two

Notification dated 21-08-1983,
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advance increments granted for F.A) and merged into advance inqrcments 
granted for obtaining M.A (fix advance increments), therefore, providing two 
advance increment for each higher educational qualification.

1

He further submits that at this stage the claim of the petitioners
cannot be entertained in the light of section 9 of the K.hyber Pakhtunkhwa 
cessation of Payment of Arrears on Advance Increments
Educational Qualification Act, 2012 (“Act of 2012”), by the virtue of which the

stand abated. He placed reliance , on an
Civil Petition

5.

Higheron

instant petitioner cannot proceed and 
um'eported judgment of this Court dated 29.8.2013, passed in
No. 360/2013.

We have heard the parties at some length and have gone through 
the record of the case. While the argument of the petitioners might have some 
merit with regard to grant of one advance increment in the case of petitioner 
No.l and four advance increments in case of petitioner No.2 in the light of 
Notification dated 11.08.1991 read with the unreported judgment of this 
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into 
the merits of the case, we need to first examine the justciability of the claims in 
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

6.

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 
Increments on Higher Educational Qualification Bill 2012 having been passed 
by the Provincial Assembly of Khyber Pakhtunkhwa on 8“‘ May. 2012 and 
assented by the Governor of the Khyber Pakhtunkhwa on 8”' May. 2012 is 
hereby published as an Act of the Provincial Legislature of the Khyber 
Pakhtunkhwa.

Whereas advance increments have been granted in certain Provincial 
Government employees on the basis of acquiring or possessing higher 
educational qualification over and above the prescribed educational 
qualification from time to time.

And whereas the Provincial Government vide Notification No. (PRC): 
1/2001, dated 27.10.2001 had already discontinued the scheme of advance 
increments on higher educational qualification.

And whereas due to financial constraints, it is not possible for
Provincial Government to pay the claimed and unclaimed arrears accrued
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iPlnin rending of tlie above provisions show that the claim of

advance Increments on obtaining higher educational tiualineatlon

discontinued by the Provlnclnl Governriionl on a7.10.200i. Scctlon-2 of the Act

of 2012 provides that claim for payment of nrreura of advance Incremcnu slinll

be deemed non-exlstcnl and no further claim whatsoever on the basis of these

instruments shall bo cnlortnlncd and all cases In respect of such claims pending

in any Court or Tribunal Including High Court and Supreme Court shall stand

flbnled. Sub-scction 2 provides Ihnl any amount of advance Increment or 
0 O

orrenrs thereof already paid before the commencement of the Act of 2012 sliali 

bo deemed to liuvo been validly paid and shall not he recoverable from the

recipient government employee.^.
The scope of Act of 2012 la that after the promulgation of tho Act
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11,05,2012, no government employee can claim niTcars on account of

for higher cducationnl qualification and advance j/
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advance increments
i
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■ i

It is hereby enacted as follows; {emphasis supplied)

While section-2 reads as under:-

on advance increments on 
Notwithstanding 'anything

Court

Cessation of payment of 
educational

"2. arrears
qualification.—(1)higher

contained in any decision, judgment and order of any Tribunal or
including High Court or Supreme Court of Pakistan, for the purpose of any 
claim for payment of arrears on account of advance increments on higher 
educational qualification sanctioned in pursuance of any order, letter, office 
memoranda, notification, instructions and other instruments issued before 1.
12.2001, such orders, letters, office memoranda, notifications, instructions
and other instruments shall be deemed to be non-existent, ceased or revoked 
and no further claim whatsoever on the basis of these instruments shall be 
entertained and all cases in respect of such claims pending in any Court
or Tribunal' including High Court and Supreme Court of Pakistan shall stand
abated.
{2} Any order made, instruction issued, decision, judgment or order of any 
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have
been validly made, issued and implemented by the date of commencement of 
this Act, and any amount already paid thereunder on account of ^ advance 
increments or arrears thereof shall be deemed to have been validly paid and 
shall not be recoverable from the recipient Government employees."
{emphasis supplied)

Plain reading of the provisions show that the claim of 
advance increments on obtaining higher educational qualification was 
discontinued by the Provincial Government on 27.10.2001 Seclion-2 of the Act 
of 2012 provides that the claim for payment of arrears of Advance Increments shall 

be deemed non-existent and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending
in any court or tribunal including high court Supreme (.\niii shall stand 
abated. Sub-section 2 provides that any amount of iidvancc increment or 
arrears thereof already paid before the commencement of the Act of 2012 shall 
be deemed to have been validly paid and shall not be recoverable from the 
recipient government employees.

The scope of Act 2012 is . that after the promulgation of the Act
i.e w.e.f 11.05.2012, no government employee can claim arrears on account of 
advance increment for higher educational qualification and advanced

7.

8.
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incrmcnts nnd arrears already paid shall nol be recoverable froiii (lie reclpieiil 

government employee. "Arrears" Incliulcs pnymcnl of n tlebl nr llie ilisdiorge

of tin obllgalion'. In Uiis case, claim of the pclllioners for tiilomicc liicmm’nl

■ under Nolificalion dalcd 11.8.1991 Isoutslandins nrrear. Hefernnee l« the

dale under soction-i(.3) of llie Ad Is fiiin|tly li»deeming commcncemenl 
Idenlify Uie culoff dale for llie purpose.^ of inbulnllng arrears as n.enliuned in 

^vl,ich. If milslandins on 11,5.2012, will not be payable and no claimseclIon-2
reI»Iii»B 10 bo entertained.

In ll»e instant cnac pctiiionera are seckinfi arrears on the basis of
d
'j9.

Notiflenlion doled 11.08,1991 and In the light of 5CCllon-2 of the Act of 2012, 

their claim cannot bo oiilcrlnined and Is not justiciable. Ilcllnncc Is placed on 

uiucportcd judgment of this Court dated 29.0Q.a013 passed In Civil Tctlllon 

N0.3C0/2013. The petitioners have not clinllcnged the ufres of the Act, 

ihcrororci tlicso pelillons stand abated under Act of aoia, ns a result leave to

.c

V

n

nppon! is declined nnd these peliUons are dUinIssccl.
C

8d/* Qnzl Faoz Isu, J. |
Sd/* Syod Mnnsoor Alt 8hah» *0z
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Peshawar,
071I'December, 2018.
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Increments and arrears already paid shall not be recoverable from the recipient 
government employee . “Arrears” includes payment of a debt or the discharge
of an obligation, in this case, claim of the petitioners for advance incremeni 
under Notification dated 11.8.1991 is an outstanding arrear. Reference to the
deeming commencement date under . section-1(3) of the Act is simply to
identify the cutoff date for the purpose of tabulating arrears as mentioned in
section-2, . which, if outstanding ‘ on 11.5.2012, will not be payable and no claim
relating to the same can be entertained.

In the instant case petitioners are seeking arrears on the basis of 
Notification dated 11.8.1991 and in the light of section-2 of the Act of 2012,
their claim cannot be entertained and is not justiciable. Reliance is placed on
unreported judgment of this Court dated 29.8.2013 passed in. Civil Petition
No.360/2013. The petitioners have not challenged the vires of the Act;
therefore, these petitions stand abated under Act of 2012 as a result leave to 
appeal is declined and these petitions are dismissed.

9.

Sd/- Qazi Faez Isa, J.
Sd/- Syed Mansoor Ali .Shah, .1.

Peshawar,
O?^** December 2018
Not approved for reporting
Sadaqat Certified to he true copy

Assistant Registrar 
Supreme Court of Pakistan 

Peshawar
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rr GAZETTE• . GOVERNMENT «

«

KHYBER BAKHTUNKHWA
Published by Authority

PESHAWAR, TUESDAY, 15TH MAY, 2012i

PROVINCIAL ASSEMBLY SECRETARIAT 
KHYBER PAIOrrUNIOIWA

NOTIFICATION
Dated Peshawar, the 16th May, 2012.

PA/Khyber Pakhtunkhwa/Bl|ls/2012/20711.-The. Khyber Pakhtunkhwa 

Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification 
Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on B*” May, 
2012 and assented to by the Governor of the.Khyber Pakhtiihkhwa on IP'' May, 2012 is hereby 

published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.

THE lOTYBERPAKHTliNKHWA CESSATION QF PAYMENT OF ARREARS ON 
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION

ACT,2012.

(KHYBER PAKHTUNKHWA ACT NO. IK OF 2012)
I-

(iirst publisbed after having received the assent of the Governor of the IChyber 
Palditauldiwa Jn the Gazette of the Khyber Palditiinlchwa 

(Extraordinary), dated the May, 2012),

No.

AN
ACT

to cease the payment of arrears accrued on account of advance Increments^on
higher educational qualification.

WHEREAS advance increments have been granted to certain Provincial 
Government employees on the basis of acquiring or possessing higher educational

and above the prescribe educational qualification iron) time to
Iqualification over 

time;
893

(WalejADbottabad
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i 894 KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012.

AI^D WHEREAS the Provincial Government vide Notification No. (PRC)l- 

1/2001, dated 27.10.2001, had already discontinued the scheme of, advance 

increments on higher educational qualification; i

AND WHEREAS due'to financial constraints, it is not possible for Provincial 

Government to pay the claimed and unclaimed arrears accnied from the said 

increments;

It is hereby enacted as follows:-

1. Short title, application and commencement.— (1) This Act may be called the 

Ithyber Paldituulchwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act, 2012.

(2) It shall apply to all the employees of the Provincial Government, who 

were entitled to received advance increments on higher educational qualification.
I

(3) It shall come into force at once and shall be deemed to have taken 

effect on and from 1®‘ day of Decem|)'er, 2001.

2. Cessation of payment of arrears on advance increments on higher 

educational qualification.—(1) Notwithstanding anything contained in any 

decision, judgment and order of any Tribunal or Court including High Court or 

Supreme Court of Palcistau, for the purpose of any claim for payment of arrears on 
account of advance iuci'emeuts on higher educational qualification sanctioned in 

pursuauce of any order, letter, office memoranda, notification, iusti-uctions and 

other iustnxments issued before 1.12.2001, such orders, letters, office memoranda, 
notifications, instractious and other iustnimeuts shall be deemed to be non
existent, ceased or revoked and no further claim whatsoever on the basis of these 

instraments shall be entertained and all cases in respect of such claims pending 
in any Court or Tribunal including High Court and Supreme Court of Palcistau 

shall stand abated.

.(2) Any order made, instmctlon issued, decision, judgment or order of 

any Court or Tribunal including a High Conrt or the Supreme Court, implemented 

immediately before the commencement of this Act, shall he deemed to have been 

validly made, issued and implemented by the date of eommeneeineut of this Act, 
and any amount already paid there-under on account of advance increments or 

thereof shall be deemed to have been validly paid and shall not boarrears
recoverable from the recipient Government employees.

■ DisUictEducaiionOWcrtf
(WalejAbbottabad
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V.

Removal of diffleulties.-^ If any difficult arises, in giving effect to the 

revisions of this Act, the Provincial Government may make such orders as It may 

-deem just and equitable.
6-

I

Repeal.- The Ithyber Paldituuldiwa Cessation of Payment of Arrears 

Advance Increments on Higher Educational Qualification Ordinance, 2012 (lOiyhei 
Palditunldiwa Ordinance NO. 1 of 2012), is hereby repealed.

'3
P

on4.

BY ORDER OF MR. SPEAItER

PROVINCIAL ASSEMBLY OF KHYBER 

PAICHTUNKHWA
V

(AMANULLAH)
Secretai-y

Provincial Assembly of IGiyber Palditunldiwa

Printed and pubUsUed by the Manager,
Staty. & Ptg. Depll., KUyber PnklUunkliwo, Peshawar

i

•li

V
District Education O^^icef 

(Maie)At)bouabad

*

CamScai
amcj



I-.
• -i^r

I •i. I
— <■ — ’ ; •

i-
21.10.2020 . Petitioner In person present.'

Usman Ghani learned District Attorney alongwlth Sohall 

Litigation Assistant for respondents present.

From the record, it-is evident that-the present petitioner and others ' ■ . '

■ filed- service.appeals U/S 4 of the Khyber Pakhtunkhwa Service ‘ ' 

Tribunal Act,- 1974 ,for grant of advance increments with, all back 

; ■ ■ . benefits on the basis of Para-OSO) (c) of the Notification No. FD (PRC).

■ 1-1 /89. dated''ll.OS.lOOl issued‘by Finance Department ar\d in ; ■

■ -pursuance of judgment- passed by the August Supreme Court of 

Pakistan and -vide judgment dated 12.05.200^ .in appeal
■ • , I

No.1276/2007, all the appeals were accepted. In the meanwhile,

Khyber Pakhtunkhwa Cessation of Paymenf.pf Arrears on Advance 

Increments oh Higher Qualification Bill 2012 having been passed by:;-- 

the Provincial Assembly-Khyber Pakhtunkhwa on 8^ May, 2012-and" h . 

assented to by the Governor Khyber Pakhtunkhwa on ll^’ May, 2012. 

was published as an'Act of the'Provincial-.Legislature of Khyber 

. Pakhtunkhwa. This Act'was challenged before the Service Tribunal as , 

well as in the August High. Court. Appeals' pending in the Service 

Tribunal vyere withdrawn by the appellants vide order, dated 

21.03.2018 of this Tribunal. Writ Petitions were allowed vide order .

\ ' dated 08.06.2017 and the official .respondents were directed to'provlde

. ■ . 'the benefits of advance increments according to the notification dated ■

/ ■ 11.08.1991 on attaining . higher qualification during service. the‘.

*' respondent departments challenged the said order in the August .
. * * - ^

' Supreme Co.urt of Pakistan and vide order dated 18.12.2019 of the

•' August Supreme Court of'Pakistan, leave was granted- and thq; •

impugned judgment passed by the ■Hon'ble Peshawar High Court was

suspended.

■I

r

« -

• .

■ * «

C

Ccrtine^/j; \
.J

'=t;
-Mr^M m 1- .1 ? rf' : rtirr—nr ■ -- t wr~T

CamScar



I ;
I- !0

¥. f
;s

\ »
Ki

i

il-: '■ ' 2
' •> \

':H
In Ytew of the above discussion; the Instant execution proceedings . 

are ad|ourned sine die till the decision by the August Supreme Court of

•Pakistan. Petitioner. Is.at liberty to seek Its restoration after the.
* • — __ . .

decision by the August Supreme Court of 'Pakistan. .File 'be consigned 

.to the record room.
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N^RSUS

NHvdulUh otherf RESPONDENTS

Pfs/Mtrur Court, Peibuivar

Advoeatt Central Khyber Pakhtuukhwa 
Pesiu»ttar

Approl fr\'*m

Citvnftfi for Petitiimer

MUn SaadullaU JamhU, AORInstituitd hy :

INDEX

»agcDatedSJ*Jo I Description of documents
rnr l O^ndse statement 0W)8-2023 A-B

08-08-2023 •5i 1 i CP.LA_______ _________________ ___
X aiort alongwUh detailed Judgment of 

Pesha\ear High Court Peahawar ________
4. i Ground of Writ petition No. 5253-P/2014

Remand order of Supreme Court in CA No.
2139 of 2020 _______________________ _
Paraisuse comments of Petitioner No., 2______
Parawisc comments of Petitioner No3______

14-06-2023 i6-V2
I

234)6.2014 3,20
02-06.2021 21-24o.

10-03-2015 25-266.
17-W-2015 27-287.
274XV2012 29-31KP cessation of payment of arrears on advance 

increments on higher educational qualification 
Ordinance 2012 _____________
KP cessation of payment of arrears on adyance

increments on higher educational qualification
Act. 2012 _________________
Judgment inCA No. 1225 of 2007

8.

15-05.2012 32-3-19.

20-06.2013
11-10-2012

334)910.
Judgment In COC No. 133 of 2002 
Copy of Notification of Finance Deptt circular
letter no. Fd(PRQl’‘l/0?

40-1211.
11-08-1991 43-4611

!■
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03-01-2009 47Copy of letter No. FD(SR1)2-123/0200713.
48-6614. Copy of cducntional documents

19-07-200715. Copy of Judgment in CP No. 525 of 2007 

Copy of Judgment in WP No. 368/2009
67-69.

24-03-200916. 70-73
17. Policy regarding grant of advance increment on 

higher qualification to the teaching staff (non 

Gazetted)  •

74-75

18. Judgment in CP No. 172-P/2013 76-8007-12-2018
81-8219. 08-08-2023Stay application
83-8408-08-202320. Affidavit of facts & service
85-8608-08-2023Notice to the respondents21.

CKRTIFIED tliat tlie paper book has been prepared in accordance with the rules of tl 
Court and all the documents necessary for due appreciation of the court have bei 
included in it. Index is complete in all respect. A,

OtticwOisUwl Edu> atioi(Maie)ADbottabad Mian Saadullah JandoJi) 
Vdv ocate-on-Record 

Supreme Court .of Pakistan 

For Govemment/Petitioneri

t
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IN THE SUPREME COURT PAKISTAN 

(Appellate Jurisdiction)

CPLA NO. nm

Government of Khyber Pakhtunkhwa through Becrclary EntablUlui^ent 
Department, Peshawar h others

PETITlONGItS
i

VGRSUS

.RESPONDENTSSaeedullah ii others

CONCISE STATEMENT

Claim for advance ineremonls on higher
qualification
The respondents challenged the vires of the Act of
Khyber Pakhhinkhwa Cessation of payment of 
arrears on advance increments on higher education 
which was later on abandon and claims of advance 
Increments in the letter dated 11/08/1991 and If 
they fulfill the conditions mentioned tlierein for 
the grant of advance increments they be consider 
for the same.

Subject matter and the1
law
Controversy between the
■parties

2

Government / petitionersWhich side has filed this
petition

3
^

Who filed it and with what resultDate of
a) Institution
b) Decision

Court /Forum4

Respondents filed writ petition 
which has been accepted.

a) 23/06/2014
b) 08/06/2017

Hon’ble Peshawar High
Court, Peshawar

5.

Petitioners field CPLA which
was converted into Appeal and 
the same was allowed by 
remanding the matter back to 
High,Court for decision afresh.
Respondents filed writ petition
which has been accepted.

0)16/08/2017
b) 02/06/2021

Supreme Court of 
Pakistan

6.

a) 23/06/2014
b) 14/06/2023

Hon'bic Peshawar High
Court, Peshawar

7.

Treatment of points In the impugned
judgment _____________________ _
In view of above, we, without commcnling
upon the vires of "the Ad” and in view of the 
statement of the Learned Advocate General, 
Kliyber Pokhturdchwa, dispose of this and the 
connected writ petitions and direct the 
petitioners to consider the case of the 
respondents in the light of circular letter dati?d

6 Points noted in the
Impugned Judgment •

In all these petitions, the
respondents have 
questioned the vires of the Khyber 
Pakhtunkhwa Cessation of 
Payment of Ancars on Advance 
Increments on Higher Educational 
Qualification

mainly

Act, 2012,

District Education OHtcer
(Waie)Adtw>tUbad QS CamSca
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11/08/1991 and In case, they (uUllI the 
condition mentioned therein for the grant of 
advance incremenU prior to the cut-o(-dalc, 
they be allowed such benefits. It is, however, 
clarified that only the ca.se of the present 
respondents shall be considered and lltal 
others cannot claim such benefits, having ‘not 
agitated the matter at the relevant time._____

(hercinoflcx to be referred os "the
Act"
Comments were called from the 
petitioners who furnished the 
same, wherein, they opposed the 
issuance of desired ^vrit asked for 
by the respondent

7 Question requLriiig consideration & decision by the Supreme Court
> Whether the Provincial Government had already discontinued the scheme of

Advance Increments on Higher Educational Qualification form time 
vide Notification No. (PRQ M2001 dated 27/10/2001, which was later on 
converted into proper law promulgated by the Provincial Assembly?

> Whether the legislature has no authority to nullify the judgment of superior 
Court through proper and competent legislation?

> Whether the respondents have lost the claim after passing of Cessation of 
Advance Increments on Higher Education Qualification Act, 2012?

> Whether after abandoning the prayer to challenge the varies of law, the clhii^s
of respondents did not remained in filed with any prayer and the relief 
eranled by the High Court to the respondent is beyond the pleading?----------

to time

LAW/RULING ON THE SUBJECT8.

AGAINSTFOR
NILcoNsnnmoN ofislaauc repubuc of

PAKJSTAI^ 1973
1.

khyber pakhtunkhwa civil servant
CESSATION OF ADVANCE INCREMENT ACT,
2012
PLD20I2 SC 1923

CERTIFICATE
Certified that, we, the undersigned prepared the above concise statement which is 

correct.

(Additional Advocate General) 
Khyber PakhtunkjAwa

pin Saadullah Jandoli) 
Advocate-on-Record 

lupreme Court ofPakistan 
For Govenunent/Petitioners

DtsUJCt
(Male) ADOuitabad

•;(llC3r
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X IN THE SUPREME COURT OF PAKISTAN 
(Appcllalc Jurisdiction)

y’

CPLANn.5/;—P non

Government of Khyber Pakhtunkhwa through Secretary S&GAD, Civil 
Secretarial, Peshawar {Now Govt of Khyher through
SecTttary EstabUshment Deimrhneat,, Pesltanmr) .

X Secretan* to Government of Khyber Pakhtunkhwa, Finance Departmeni, 
Civil Secretariat, Peshawar

X Secretar)’, Elementar)’ & Secondary Education, Civil Secretariat, Peshawar

4, Executive District Officer, Elementary & Secondary Education, Bunor (Now 
District Education Officer (Male), Bunner)

5. Executive District Officer, Elementary fir Secondary Education, Swabi (Now 
District Education Officer (Male), Swabi)

PETITIONERS

VERSUS

1. Saeedullah S/ o Rizwan Ulloh, District Swabi, PET, CHS Panjmand.
2. Abdul Raziq S/o Muhanunad Jamil, District Swabi, AT, CHS, Panjmand.
3. FazaJ Hadi S/o Rahim Ulloh, CT, GMS, Agarai 0<ca) District Duner, 

Presently residing at Danish Abad, House No.lO, Stree-D, Peshawar.
Ali Gohar Khan S/o Mardan Shah, PEr,GMS Kawaga, District Buncr 
Presently Rashakai, district Nowshera.

5. Mukhtar Ahmad S/o Said wahab PET, GMS Agarai (Jica) District Buner 
presently at Eld Gah colony, Gul Bahar, Peshawar.

6. Ajbar Khan S/o Abdul Rahim, PET, GHS Nawagai, District B‘un|^r, 
presently at Ghani Plaza, Top floor, Khyber Super Market, Peshawar Cantt.

7. Muhammad Faqir S/o Gulab Khan, PET, CHS Jangai, district Buner, 
presently at Ghani Plaza, Top Floor Khyber Super Market, Peshawar 
Saddar.

8. Hussan Malook S/o Taj Malook appointed as PST on 18-05-1995, GPS
Agarai (Jica) District Buner. I

9. Nazarul Islam S/o Abdul Maula appointed as AT^on 16-7-2007, GMS
Cholindarai, Buner; ' |;

. 10. Said Faqir S/o Habib shah appointed ns CT on 30-6-2009, GHS Knwaga,
Buner,

11. Israr Ullah S/o Ikrom Shah appointed as CT on 5-4-1999, GHS Kawga, 
Buner.

12. Safiq Ahmad S/o Muhammad Yaqpob, AT GHS,
Bimer. /

4.

Asharrai, District

CamScai
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SVPnCMq OOUHT OP P^ltlWTA>f
(Appellnlo JliHnillciion)

M \t

PRUHltNTi
Mn JuiUca QuUor Alimed* CJ
Mr. Juatleo Maelior Alum Khiui Mlunkliol
Mr, Juillco flayyed Muohor AU AkbuT Moqvl II.

McrviL APPEALS Mn^aing to ai4a op 2010 awd OBff of 2Q2Q.
AUfl

CIVIL PETiTfOH HO.a.P OF 3030
tAtaiml ihc Judtmenli dalti 8.6.3017, 30.6.3019, 39.10.3019 wd 
33.10.8019, paiied by the Peihaww Hlfth Court, In W^P*.
No.20Mof20M,9l3»Pof30H, 1418of20H,OOBI-Po/2013i UBS-Pol 
2018,2336*P of 3019 and 4713*Pof 3018, rMp«cllvely|

• i

■ .t

•I

CA.ajaPqfaojp* Oouammenf of Ktyjjbtr Pakhtunkhwa
BjfabffshmonI 1(Arou^h 50crefary 

OtpaiimtnU Peshawar and othera vs. 
SateduUah and others

I

. I
I

C4.aJ40 o/aojp Gowmmenf of Khyber Pakhtunkhwa 
through Secretary Ffnance, Peshawar and 
others Vs. Afuhammad Iqbal and others

CA.2X41 of 2019 Cbwmmenl of JOiyber PaAhfunWuwo
through Secretary £/em«rtfary & 
Secondary Education, Peshawar and 
others Vs. MoliH Muhammad and others

CA.2I4aof2019 Couemment of Khyber Pakhtunkhwa 
through Chief Secrefory, Peshawar and 

' others Vs. Anyat UllahKhan and others

CA.ai43 o/a0i9 Covemmenf of Khyber PaWUun^cAioa 
through Chief Secretary, Peshawar and 
others Vs. A^uho/nmad Pehmoh and 
others

CA,986 of2020 Covemmenl of Khyber Pakhtunkhwa
through Secretary £Iomenlary & 
Secondary Education, Peshawar and 
others Vs. A/uhommadAntbor

I

I,
. I

\I

\\

li
I

I/Votiific/a| Police Officer, Xhyber 
PaWitunWiiwi, Peshatoar and others Vs. 
Muhammad AkbarKhan and others

CP,2-P 0/2020

}

.TTESTED
It: Mr. Zahid YousaT Qureshi, 

Additional Advocate General,
For the Appellants 

* and Petitioners
pTor Court A«np8te 

Cnun d

t

t
I

.ST£Q^
•)w

AbuLLWtJAtinou
fCotlrt Of l**OHlsUiO
OMvP.K*
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t t

(in ciW cnnou) Khyhtjr Pnlditunkhv/a 
Kmlc KhaUq,
Lil. Officer/DEO Swnbl 
Iflllchar OhnnI, DEO (M) Dunir 
ShuKir Ullohj S.O. (Lll|,
K. Dcpnrlmcnl, KPK

: Mr, Muhammad Inn Klmn Khulll 
. ASC

t

t

For Rcepondcau 
No. 1,2, ^ to 9, 12 10 
14, 16 lo32ia 
CA.2139 of 2019

M
I *• I

/

$ .
Rcapondcnla in 
CA.2H0or2019

A Nemo

i
For Respondenta 
No.2 to 5 In CA.2141 
of 2019 ojid 29, 32 
and 33 in CA.2142 of 
2019

'» Mr. Amjad Ali, ASC a/v/
Mr. Anls Muhammad Shahzad,

:«

AOR

)

: Mr. Muhammad Amir Malik, ASC 
Syed Rifaqat Hussain Shah, AOR

: Mr. MUbah Ullali IChan, ASC

For Respondent No. 1 
in CA.2143 of 2019 I

Sole respondent in 
CA.986 of 2020

• I

;
IRespondent in GP.2* : N.R.

P of 2020 1
1

* I
I j NemoRemaining . 

Respondents in all 
C.As. • i
Date of Hearing : 02.06.2021

ORDER

The learned Additiondi (j .^9 

Advocate General, Khyber Pakhtunkhwa (AAG), contends that in 

the vei^ writ petitions filed before the Peshawar High Court,
■I :

vires of the Khyber'Pakhtunkhwa Cessation of Payment of Krveais ,

GJ-GULZAR AHMED,
I

\'.

ATTESTED Advance-Increments on Higher Educational Qualification Act

(Act t/oJX) of 2012 (the Act of 2012], but no notice under Order
i ; -

XXVII-A CPG was issued.to the Advocate General, Khyber..iiif^r Court
' |r;t,;”0mu rfei3tnnor-

®'*&e)Aownabad CamScai
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i

pnkhlunkhwa, wl\lch ia llic mtindnlofy rcc|iJircnicnl of Inv/ in , 

of Judgment paonccl by n H*Mombcf Dench of Oiln Court ,r 

pp.fjrrnllnp pf )>nkislari throUtthJBjxTidiia

terms
i-

reported ao

Justice and Pnrliixniontarv Affaka. (glamabmi nndjibiinL—*
‘!l

ii'Ipaw.

/^ftab Ahmad Khan Shernao nnd olbcjlg (PhD 

furllier relies upon the Judgments of this Court In the casc^ ^

• ■»

1992 SC 723). He '

. hinmmad i SSuperintendent Central Jnil, Advala. Rawalpindi__v

(PhD 2013 SC 223) and Federal Public gervlcff CommissjoTl

others (PLD 2002 SC

1i
Abb a si

II;and others v. Sved « «
« t

167). !:

11
counsel appearing for Uic respondent^ IThe learned

confronted with the issue, -as

unable to show that the 

complying tvith the mandatory requirement of Order XXVIl-A CPC. ;'

2. , I
liraised by the’AAG, who werewere
41 •High Court may have passed order

• I
the Advocate General being itself a •

the above cited

' :The issuance of notice, to

mandatory requirement of law, as laid do\vn in 

judgments of this Court, the High Court deciding the writ peUfciohs j 

without issuing Of such notice and also declaring Section 2 of the

• I

^t
1

' •

i I

Iultra vires the Constitution was, therefore, not in 

accordance with the law, rather contrary to law as laid down |by 1|

Act of 2012, as

:

this Court in the above cited cases. 1' ■

I

In view of the above, the impugned judgments are set -13.
» %

aside and the matters are remanded to the High Court for .

rc-deciding the writ petitions afresh, after issuing of notice under l i
' ' 4 ■ ;

Order XXVlI-A CPC to the Advocate General, Khyber . 

)f Courl-iw^iatc Pakhtunkhwa, in accordance with law, /
m'Cr.AAiH'ijkijtnA /

TESTED I I
1 •
; •

M
■ ^ «•1

CamS
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: 1The appuula nlnncl nllowcd, while the civil petition ia • 

converted ii\lo appeal and allowed, In the above terma.

• 4. I •

I

I
* t

As the matters ore quite old, it io expected that the 

High Court will decide the. same .expeditiously, preferably v/ithin a -■ 

period of four months.

5.

ISd/-HCJ } '

I • I

Sd/-J
. Sd/-J, ,Cerritir.ll lo be Iriie Copy > I

; .

I

f I

Seriii/r Cw'.'.n Associaic 
Supreme Couri oi Pakistan 

Islamabad

IIIo• . - : ', i

vLJsl&iaba'
' 'NOT APPR^ED for reporting*

•lln i :
11

Mahtawyjv.7
“XV t

1

i ;
. i

• i

.•CWtllCflmtnateRWo:-JU- - 
Dale of Prescnle'.iViu-.- 

MoofWorcic:—

Rec;*.': ilior :‘3je:V -

DntcoICo:'.T\‘’ '
Date ol Oc'*v--r- * ■ • ••
Coir.p3rsd b*;r.‘'^i 
RcGeWcclbv*„
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JUDGMENT SHEET

PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

W,P. No.308I>P/2Q12 with CM No.l672-P/2Q22

Anayat Ullah Khan and others

Vs,
Government of Khyber Pakhtunkhwa through Chief 

Secretary, Peshawar and others

Date of hearing 

Petitioner(s) by:

14,06,2023

M/s. Noor Muhammad Khattak and L. 
Nawab Ali Noor, Advocates,
Mr. Amir Javed, Advocate' General 
Khyber Palditunlchwa and Barrister 
Muhammad Yaseen Raza Khan, Addk 
Advocate General a/w Mr, FazI-e-Khaliq, 
Litigation Officer, DEO (M&F), Swabi.

******

Respondent(s) by:

JUDGMENT
******

LTAZ ANWAR. J. Through this single judgment, we intend 

to decide the instant writ petition and Writ Petitions, listed 

below, since in all these cases, similar questions of law and 

facts are involved. The connected writ petitions are:-

/. W.P. NO.913-P/2014 titled, Muhammad 
Iqbal and others Vs, Government of 
Khyber Pakhtunkhwa through Secretary 
to Government, Finance Department, 
Peshawar and others,

il W.P, NO.1418-P/2014 titled, Molvi
Afuhammad and others Vs. Government 
of Khyber Pakhtunkhwa through 
Secretary Elementary & Secondary 
Education Department, Peshawar and 
others

Hi. W.P, NO.20S3-P/2014 titled, Saeed UUah
and others Vs. Government of Khyber 
Pakhtunkhwa through Secretary 
S&. GAD, Peshawar and others 

iv. W.P. No.n82-P/2018 titled, Muhammad
Reltman and others Vs. Government of 
Khyber Pakhtunkhwa through Chief 
Secretary, Peshawar and others 

V. W.P, No.2326-P/2019 titled, Muhammad
Anwar Vs. Government of Khyber



Pakhtiinkhwa 
Education, Peshawar and others 

vL W,P. No.l680~P/2Q2I titled, Ghandal 
Khan Vs. District Education Officer 
(Male), Peshawar and others

In the instant writ petition, the petitioners have

through Secretary
?

■>

2.

prayed for the following relief:-

“It is, therefore, humbly prayed that on acceptance 
of this writ petition, this HoiPble Court may be 
pleased to declare the act as against the basic 
norms of law & rules repugnant to constitution, law 
and practice/policy as such no legal effect liable ti 
mauled set-aside

3. In all these petitions, the petitioners have 

mainly questioned the vires' of the Khyber Pakhtunkhwa 

Cessation of Payment of Arrears on Advance Increments 

Higher Educational Qualification Act, 2012 (hereinafter to be 

referred as “the Act”).

.1.
on

4. Comments were called from the respondents 

who furnished the same, wherein, they opposed the issuance of 

desired writ asked for by the petitioners.

ii|i

5. Arguments heard and record perused.

Perusal of the record transpires that the 

petitioners have questioned the vires of “the Act” on the

6.

ground that promulgation of “the Act” had defeated the 

judgments of the superior Courts. He further contended that

vested rights of the petitioners have accrued in the matter and
i

r placed reliance on the judgments reported as “FECTO Belarus
{

Tractor Ltd Vs. Government of Pakistan through Finance

Economic Affairs and others fPT.B 2005 SC 605). 2013

P e s h a Q lyC o rt
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1

SCMR 1749, 2013 SCMR 1752 ('Contempt of Court

Proceedings case) and AIR 1975 SC 2199”.

7. On the other hand, the learned Advocate

General, Khyber Pakhtunkhwa has referred to a recent

judgment of the Hon'ble Supreme Court of Pakistan passed in 

the case titled “The Divisional Superintendent Pakistan

Railways. Rawalpindi and others Vs. Sved Irshad Ali Abid

(2021 PLC (C.S.) 277)” and contended that the grant of I 

increments on higher educational qualification has since been ' :|^ 

discontinued through Notification dated 13.09.2001, as such, it ^ 

is a past and closed transaction and that necessary time was 

granted to tlie employees who have any claim, albeit, when i 

they failed to claim the same for long ten years, as such, “the 

Act” in question was promulgated. He has also produced a 

letter dated 29.04.2010 issued by the Additional Secretary 

(Regulation), Government of Khyber Pakhtunkhwa Finance 

Department (Regulation Wing), whereby, clarification 

given about the advance increments on higher educational 

qualification and according to which, a period of sixty days 

was provided for the remaining claims and argued that 

^ then, petitioners have failed to claim the advance increments at 

the relevant time.

was

even

8. , During the course of hearing, learned counsel
■s

for the petitioners has produced letters/applications which 

were duly placed on file and contended that the rights of the 

petitioners to the grant of advance increments were secured
•ii

P e s h a i g lyC o u rt
^ Offc-s'"
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'MiGovernment’s circular letter dated

matured at
and guaranteed by a 

11.08.1991 and that the case of the petitioners was

1
‘4J.

. 13.09.2001 whenthe relevant time before the cut-of-date i 

the grant of such increments was

referred to a judgment 

Pakistan passed in “CPTAs No.525 and f?.6/2n()i7 decided on

i.e n
I’

discontinued. He also 

of the Hpn'ble Supreme Court of
1

I

19.07.2007”.
the learned Advocate General,At this stage,

Khyber Pakhtunkhwa, representing the respondents, contended 

that the civil servants, who were holding higher educational 

discontinuation of advance increments in 

entitled for the benefit flowing &om 

dated 11.08.1991, however, those who have

9.

qualification prior to

the year, 2001, are

circular letter

after the notification datedimproved their qualification 

13.09.2001, under no circumstances, can claim the same
-1

benefit and that the bar created through “the Act” would be

•1,equally applicable.

In view of the above, we, without commenting10.

upon the vires of “the Act” and in view of the statement of the 

learned Advocate General. Khyber Pakhtunkhwa, dispose of 

this and the connected writ petitions and direct the respondents 

to consider the case of the petitioners in the light of circular 

letter dated 11.08.1991 and in case, they fulfill the condition 

mentioned therein for the grant of advance increments prior to 

cut-of-date, they be allowed such benefit. It is, however, 

clarified that only the case of the present petitioners shall be
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considered and that others cannot claim such benefits, having 

not agitated the matter at the relevant time. /
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