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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE

Niaz Ahmed SST GHSS Bandi Dhundan District Abbottabad & others
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Govt, of KP through Secretary E&SE Department & others ..... ......Petitioners.
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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD.

fKhyber Pakhtl‘l::“:“'a N ) ’
Serviee Tribunal MU 5 Eapplication No. T 8 12024
prars o LOBOL N .
. | Zos2edt Execution Petition No. 620/2022
Govt, of KP through Secretary E&SE Department & others ........... Petitioners.
‘VERSUS

| Niaz Ahmed SST GHSS Bandi Dhundan District Abbottabad & others
.......... Respondents

OBJECTION PETITION UNDER SECTION-47 crcC 1908
AGAINST THE TILTED CASE IN TERMS OF:-
A. That the judgment of August Supreme Court of Pakistan and
this Honourable Tribunal have lost their efficacy for the
purpose of implementation by clear intendment through

section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of ‘

Arrears on Advance Increments on Higher Educational
Qualification Act No. IX of 2012 & vires of the Act have not
been challenged before any forum.

 B. That the instant Execution Petition is hopelessly time barred

under the Limitation Act No. IX of 1908. ~

C. That the judgment of Peshawar High Court Peshawar passed
in WP No 3081-P/2021 dated 14-06-2023 is judgment in
pérsonam and said judgment is -also challenged before the
August Supreme Court of Pakistan in CPLA No. 511-P/2023
titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is
subjudice.

PRAYER:

On acceptance of instant objectlon petition in tltled execution
petltlons may’ please be dismissed in terms of the above referred .

provision of law / grounds in favor of the applicants please.
Respectfully Sheweth:-

‘The applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under: -
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" ON FACTS:

1.

That the titled Execution Petition is pending before this Honorable Tribunal
for implementation of the judgment dated 12-05-2009 regarding the
Advance Increments on behalf of the Respondent Department which is fixed
for hearing on dated 24-04-2024 for implementation report and the learned

- DDA raised question of limitation upon instant Execution Petition with the

GRO

request that they are going to file objection petitiofl in this respect. Hence,
the Respondent Department further submit on the following grounds inter
alia: '

GROUNDS

A.

That the instant Execution Petition is hopelessly time barred under the

" Limitation Act No. IX of 1908. Hence, liable to be dismissed without any

further proceedings.

. That the identical nature Implementation Petition No. 49/2012 was

dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner

| _ sought leave to appeal against the order dated 30-01-2013 before the August

C.

Supreme Court of Pakistan and same was also dismissed on 29-08-2013

passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO

& Others. The operative part of the judgment is reproduced as under:-
“A bare reading of the above Sections from Khyber
Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that
whatever benefit the petitioner was claiming through the
judgment dated 12-05-2009, has been nullified by the
legislature through clear intendment in equivocal terms,
while vires of the said Act have not been challenged before
any forum. This being the position leave to appeal is refused
and this petition is dismissed.” '

(Copy of judgment dated' 29-08-2013 annexed as Annexure “A”)

That the Identical nature case was dismissed by the August Supreme Court
of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the
operative part of the judgment is reproduced as under:-

“In the instant case petitioners are seeking arrears on the basis of

Notification dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their claim cannot be entertained and is not justiciable.
Reliance is placed on unreported judgment of this Court dated 29-
08-2013 (mentiqned in Ground B) passed in Civil Petition No.
360/2013. The Petitioners have not challenged the vires of the Act,
‘therefore, these petitions stand abated under Act of 2012, as a
result leave to appeal is declined and these petitions are

dismissed.”

. (Copy of judgment dated 07-12-2018 is annexed as Annexure “B”) -
D. That the judgments of August Supreme Court of Pakistan and this

Honourable Tribunal have lost their efficacy 'for the purpose: of
implementation by clear intendment through section 2 (1) of Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX of 2012 & vires of the Act

have not been challenged before any forum. (Copy of Act 2012 is annexed

- as Annexure “C”)

. That the similar Execution Petitions regarding the same subject matters

execution proceedings were adjourned sine die till the decision of August
Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable
Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”)

. That the judgment of Peshawar High Court Peshawar passed in WP No.

3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did
not challenge the vires of the Act at any forum and judgment dated

14-06-2023 is also challenged before the August Supreme Court of Pakistan

" in CPLA No. 511-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah

& Others is subjudice. (Copy of Civil Petition No. 511-P/2023 is annexed as
Annexure “E”)

. That the instant execution petition is against the notification dated 27-10-

2001 whereby, the basis of the claim of petitioners stood erased. In the year
2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Act No. IX of 2012 ‘was
promulgated which was made retrospective from 2001. Hence, the instant

application is liable to be dismissed on this score alone.
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H That the judgment of Honorable Peshawar High Court regarding the Khyber
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on
Higher Edueatlonal Qualification Act No. IX of 2012 has been set aside on

' 02-06-2021 and the matters are remanded to the High Court for re-deciding
the writ petition afresh by the August Supreme Court of Pakistan and |
Honorable Peshawar High Court Peshawar in WP "No. 3081-P/2021 | & 06
other Writ Petitions having similar question of law and facts disposed on 14-

: 06—2023 with the direction to respondent department to consider the case of

| petitieners‘only and others cannot claim such benefits having not agitated
the matter at the relevant time. Hence, present petitioners cannot claim such
benefits as they were not petitioners in that very writ petitions.‘

(Copy of order dated 02-06-2021 is aninexed as Annexure “F”)

I That copy of judgment dated 12-05-2000 is already annexed with instant
Execution Petition as Annexure “A” at page No. 04 to 07 while copy of

- judgment dated 14-06-2023 passed by Honorable Peshawar High Court
Peshawar - is hereby annexed . with instant objection Petition as

; Annexure “G”.

Itis therefore humbly requested that on the acceptance of this petltlon
under section 47- CPC 1908 the titled Execution Petitions may kmdly be

dismissed in favor of the respondents.

' Secretary '
Elementary & Secondary Education Department
Khyber Pakhtunkhwa Peshawar
(Respondent No. 05)

(Muhammad Tanveer)
District Education Officer (M)
Abbottabad
(Respondent No. 03)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. 12024
| N
Execution Petition No. 620/2022.

Govt, of KP through Secretary E&SE Department & others ........... Petitioners.
| VERSUS

Nia'z Ahmed SST GHSS Bandi Dhundan District Abbottabad & others
| - e Respondents

AFFIDAVIT

‘ I, Mr. Muhammad Tanveer, District Education Officer (Male)- ‘
~ Abbottabad, do hereby affirm and declared on oath that contents of forgoing
pefition under section 47 CPC 1908 are correct and true accord'ing to the best of

my knowledge and belief and nothing has been suppressed from this Honorable l

© Tribunal. | | .
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. BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
"TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. /2024
Execution Petition No. 620/2022

- Govt, of KP through Secretary E&SE Department & others ........... Petitioners.
VERSUS

Niaz Ah:med SST GHSS Bandi Dhundan District Abbottabad & others
o eeees ...Respondents.

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Officer, District Educatioﬁ Ofﬁéer (Male)
Abbottabad is here:by~ authorized to submit’ Objection Petition on behalf of
' Secretary’Elementary and Secondary Education Khyber Pékhtunkhwa Peshawar in
Execution Petition No. 620/2022 titled Govt, of KP through Secretary E&SE
lDepartment & others Vs Niaz Ahmed SST GHSS Bandi Dhundan District

Abbottabad & others.

\ :Ak'ram)

ADDITIONAL SECRETARY
On behalf of
Mr. Masood Ahmad
SECRETARY E&SE DEPDTT;
(Respondent No. 05)
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(Appellate jurlsgietion} . i &F

Present: -
. M. Justice Anwar Zaheer jamall
~ ’ Mr. Justice Khil)i Arif Hussain
Mr. Justice l|az Ahmed Chaudhry

Civit Petition NO. 360 of 2013,
{on appeal from Judgment of XPX Se

dated 30.1,2013, passed in impleme

ryice Tribunal, peshawar
atallon Petitton No. 6912012)

Muhammad Haroon - :
: ‘ ' ..petitioner

3

tion Dept. Harlpur, ete
.. Respondents

Versus
Executive District Officer, Elementary & Secondary Educa

Petitioner: - ln'person
For ofnclai'respon@nw Mr. Naveed Akhtar Khan, AddLAG. KPX.

' M saeed-ur-Rehman, ADO (Edu. ) Haﬂpur.i
Date of hearing: "29.8,2013 - -

QUDGMEN

Anwar Zaheer ngatl, J.- By this petition under Article 212{3) of the

@sttkutlon pf Islamlc Republic of Pakistan, 1973, leave tor appea! is sought by
¢ %ntlciner M{;hammad Haroon against the order dated 30 1.2013, passed by the
& b+ Pakh%unkhwa Service Tribunal, Peshawar (ln short “the Trlbuna!"), whereby

i

U}d umplemeptauon applzcatlon N0.49/2012, In servlce Appeal No. SGB{ZDOS. was
j
gi;mltsed in Wiew of sections-1 & 2 of Khyber Pakhtunkhwa Cessation of Payment of’

?rrg s on Adv;nce increments on Higher Educational Qua\\ﬁcatlon Act, 2012

»

i' Wﬁet pakhtunkhwa Act No.iX of 2012).

‘ §§ i .. We have heard the arguments of petltloner. He has piaced rellance
£
?bn,‘t}\e earﬂer judgmant of the Tribunal dated 12:.5.2008, whereby he[ was held

'ad t’onthe benefit of advance Increments on the basis of hlgher quallfcatlon

als purpose, he has also placed rellance upon the judgment of this Court, -

-Reh_ an Cha dh: lZOIISCMR 218}
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i As agalnst lt laarned Add‘tional Advaca!e General KPK Mf Naveed

v

. %' Al tar khan, strongly contends that beriefit of earller ]udgment date;i 12 5 2008,
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In the Supreme Court of Pakistan C
(Appellate Jurisdiction)

Present: ' '

Mr. Justice Anwar Zaheer Jamali

Mr. Justice Khilji Arif Hussain

Mr. Justice [jaz Ahmed Chaudhry .
Civil Petition No. 360 of 2013.
(on appeal from judgment of KPK Service Tribunal, Peshawar
dated 30.01.2013, passed in implementation petition No. 49/2012)
Muhammad Haroon _

L Petitioner
Ve'rsus
Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
e Respondenis
Petitioner : In Person ‘
For official respondents: Mr. Naveed Akhtar Khan, Addl A.G KPK
Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur '
Date of Hearing : 29.8.2013
JUDGMENT

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3) ,of the
Constitution of Islamic Republic of Pakistan, 1973, leave to appeal is sought by
petitioner Muhammad Haroon against the order dated 30.01.201, passed by the
Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”) whereby
his implementation application No. 49/2012. In service Appeal No 506/2009,' was
dismissed in view of sections 1&2 of Khyber Pakhtunkhwa Cessation of payment of
Arrea'rs on Advance Increments on Higher Education Qualification Act, 2012
(Khyber Pakhtunkhwa Act No. IX of 2012.) _
2. - We have heard the arguments of petitioner. He has placed reliance .
on the earlier judgment of the Tribunal dated 12-05-2009, whereby he was held
entitled for the benefit of advance increment on the bases of higher qualification.
For this purpose, he has also placed rcliuncc. upon the judgment of this Court,

reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

3. As against it, learned Additional Advocate General KPK, Mr. Naveed
Akhtar Khan, strongly contends that benefit of earlier judgment dated 12.5.2009,

At
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i ' through implementatlon apphcatlon No.49/2012 filed before the Tribunal,“ Lannot
be allowed to the petitioner in view of the clear language of section- 1_ of Khyber

Pakhtunkhwa Act No.X of 2012, which has made lts section-2 applicable with

‘ reg:osf:ective effect from 01.12.2001 and, thus,. made the said .iudément

unimplementable. ) C
4, We have considered the above noted submissions made before us by

the petitioner and the leame.d Addl. A.G KPK and seen that indeed as per judgment

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of
. ' advance Increments on the basis of his higher quallﬂéaﬂon, but such ]udémént has

lost its efﬂcacy:for the purpose of implementation by clear Intendment through

. ' |

sections 1 and 2 of Khyber Pakhtunkhwa Act No.iX of 2012, which read as,‘und'er:«

b Shﬁrt title, appllcation and.commencement. = {1} This Act may be called
the Khybder Pakhtunkhwa Cessation of Payment of Arcears on Advance
lncremenu on Higher Educational Quallfication Act, 2012,
1) it shall apply 1o all the emplovees of the Provinclal Government, who
i ‘ were entitled to received advance insrements on higher educational qu alifcatign,
(3 It shall come Into 'nrr.e at once and shall be deemed to have taken effectl
on and from 1" day of December, 2001, '
2. . LCe:snlon of- pavmzm ‘of azrcars ‘on advan:e Igunmenu on higher
. ‘ ¢guucau nal- gualiNcation.— {3)' Notwithstanding anythlng conlained !n any :
{Uuﬂslor&, Judgmant and .order of -any T:Ibunal or Cdurt lm:loding High Court or i

5uprem\! Court of Pakistun, for the: purpose of any: ctalrn for ﬁzivmem of armarx on

Y

,accaunt‘ of advance Increments on hlghaf &ducatlonal qualmcauon sanctidned In:

“putsuarice of any order, letter, offtce memeranda. notlﬁcat\on 1nstrucﬁons and,
gother lnstrurnents Issued- before '1.12.2001, such orders, ‘letters, -office
) ‘maﬁmcrinda. notifications, Instructions and-other tnstruments shall Be deemaéd to

e be~nemexlstent. ceased or.revoked and-no further dalm whatsaever on the basls

e i e g AT
e e
i

=

- -
-

.’iol' lhese Instruments shall. be-entertalned and all cases In respect: of such claims

- T WG,
AT

|
]
f}:. ,'1qehdlng in -any Couct-ar, Trlbunzl Induding High Court and Supreme Coun of

;}' - .
AT - ‘P’nldsta;? shialt slandabaled :

) 5'15"‘ 2 '(2}' .' i Any order made, Iastructlon Issued, decmon, iudgment or ordar of any

3
: 3160urt ct Tribunal lncludlng a High c.ourt or the Supreme Court, Imp{emented

_",1 : ‘tmmedihte!v before-the commencement of this. Act, shall be deemed to have baen

,-vaa<;w {mde. Issued-and Implemented by the date of commencement of this Act,
dn;i ?n*( aiount already pald thereounder on account of advance increments of

me:rs thereof shall be deemed to have been valldty pald and shall not be

'TE'TED

oy .q-a[—.-»',:..- oy
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C.P 360 0f 2013

PRI e
through implementation application No. 49/2012 filed before the Tribunal cannot

be allowed to the petitioner in view of the clear language of scction-1 of Khyber

Pakhtunkhwa Act No. IX of 2012, which has made its section2 applicable with

retrospective  effect  from  01.12.200] and, thus, made the said
unimplementable.
4,

judgment

We have considered the above noted submissions made before us by
the petitioner and the learned Addl. A.G KIK and seen that indeed as per ju.dément
of the Tribunal dated 12.5.2009, the petitioner was hcld‘ entitled for the benefit of
advance increments on the basis of his higher qualification, but such judgmént has

lost its efficacy for the purpos¢ of implementation by clear intendment through

sections 1 and 2 of Khyber Pakhtunkhwa Act No. IX of 2012 which read as under:-

“1. Short title, application and commencement.---(1) This Act may be ealled

the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

Increments on Higher Educational Qualification Act, 2012.
(2) It shall apply to all the employces of the Provincial Government, who
- were entitled to received advance increments on higher educational qualification.

(3) It shall come into force at once and shall be deemed to have taken effect on and
from 1st day of December, 2001.

2. Cessation of payment of arrcars on advance increments on  higher

educational  qualification.---(1) Notwithstanding  anything contained in any
decision, judgment and order of any Tribunal or Court including High Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, office memoranda, notification, instructions and
other instruments issued before 1.12.2001, such orders, letters, office mem‘oranda,
notifications, instructions and other  instruments shall be deemed 1o
be non-existent, ceased or revoked and no further claim whatsoever on the basis
of 'these instruments shall be entertainéd and all cases in respect of such claims
pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated. ‘

(2) Any order made. instruction issued, decision, judgment or order ‘of any
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be decmed to have been
'validly made, issued and implemented by the date of commencement of this Act,
and any amount already paid thercunder on account of advance incremen}s or

arrears thereof shall be deemed to have been validly paid and shall not be

recoverable from the recipient Govcr§mcnl cmployees.”

' istrict
TAssistant Dis
rE—‘tiucauon otticer (M)
I\!xl\nll.ﬂ).l(l
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> A bare reading of the abiove sections from Khyber Pakhtunkhwa Act

| N° X of 2012 makes " crystal clear that whatever bencﬂt the petltloncr was

claiming ‘thEh the ludgmenl dated 1252009 has been nuillﬁcd by the
....—~—’

lgglslhture through clear inzendmcnt in unequivocal terms, while vires o'if the sald
‘Act have not been challenged before any forum,

o. ‘. This being the pdsition, leave'to aopeal Is refused ‘and this petition Is
Sd/- Anwar Zaheer J amali,J
Sd/- Khilji Arif Hussmn J

Sd/- Jjaz Ahmed.Chaugthry,]
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C.P 360 of 2013,

T

5. A bare readifig of the above sections {rom Khyber Pakhtunkhwa Act

No. IX of 2012 makes it clear that whatever benefit the petitioner was

claiming through the judgment  dated 12.5.2009, has been nullified by the

legislatute through clear intendment in  equivocal lerms, while vires of the said

Act have been challenged before any forum. .

6. ~ This being the position, leave (o appeal refused and this petifion is
dismissed. ' o

Sd/- Anwar Zahcer J amali, J
Sd/- Khilji Arif Hussain, J
Sd/- ljaz Ahmed Chaudhry, |

Certified to be True Copy
Islamabad ' ' .

29" August 2013,
Not approved for reporting

Superintenden(
Supreme Court of Pakistan
ISLAMABAD

ey District
Assista "‘Omc or (MY

Fgucaton
£d ann.m.n\
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(Appeﬁit Juﬁ@:ﬁdion)
Emsﬁlz
Me. JustionQzj Frezlss
My, Justiee Syed Mnn.wnﬁ:bhah

3 -i’?‘-“ & J oot 4 .
{e= :ﬁmlir'*n a,;wmdmsnre‘rmt fesbavn
dated (A o2z, Feased Ea S;-?:L.t Ne. g2k sxgefzosn)

Manseot Abzpad  {In CP.i72-P/z0 13)
vgmm...ue‘l;w {la CF. rs-i’,fzola) _ Peitiostrs
Versuts
T Sevretary Edvcation, Goverament of KPK, ric{in both cases) _
, . : _Respooden

Petsthunore: : 1n jxrzen (in both cases)
. Fortheropondems: Mz Mujabid All Khan, Addl AG. KPK
Uateof bearing: 07122038
| JUDGMENT

Syed ) [:nnvnhc Alf Shah, J. - The facts of the case ate thal

petitioners in bath the petitioas were appalnted as l‘nnw) Scboal Teacher |

“PST™). Manzoor Ahtnzd, petithosr in Ol Petition Noaza-Tf20t3
{“Petitioner Na.4"), howmer, etlred from servioe o m.:m.mls; while
Yasmeen Akhiar, petitfoner in Chil Petition Noaz3-P/fz013 (“Petitioner

.\'o.z") is 3till In servicr.

/ _  '. ‘ " Thete pelitions  pertain lo thelr claim tegarding  adrance

s hes heigerernents on the basis of aequining higher cducational gualification while in
et pf Pakistan
sArrer. renvice. Petitioner No.1 was given five aidramce fneremments under Notifizativg

dated 24.q_8..1:983 while petitfoner No.2 was given three ashones Increments

under the same Notification plus 3 move-gver 1o BP'S-ag. E‘cﬁiﬁonm clalm that -

as por. subsequent Notification dmed 1080941 ssued by the Finince

Department, Gouernment of KPK, petitioner Nu.) ought 1o have been given 12

| ,{‘  advance increments for oblaining higher cdueational qualification of FA B

g ’1
& Jan é
ume Notifiention for abtaining the qualificytion of F.A and BA It sahrxu‘ued

District £y Cor
(Male) Aooonabad

5, 5nd M.A, wlulo petitioner No.z be given six aduvancr {ncrements, as per the '




‘& IN SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

Present:
Mr. Justice Qazi Faez Isa
Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P of 2013

(An appeal from the judgment of KPK Service Tribunal, Pcshawar
dated 09-02-2013 fixed in appeal No. 523 & 524 0f2010)

Manzoor Ahmed (in CP. 172-P/2013) ‘
Yasmeen Akhtar (in CP. 173-P/2013)

........... Petitioners
Versus
The Secretary Education Government of KPK ete¢ (in both cases)
.......... Respondents
Petitioner In Person (in both cases)
For the respondent: Mr.Mujahid Ali Khan, Add AG KPK
Date of hearing: 07-12-2018 \
JUDGEMENT
Syed Mansoor Ali_Shah, J. :- The facts of the case are that

petitioners in both the petition were " appointed as Primary School ‘Teachers
(“PST”).  Manzoor  Ahmed, petitioner  in Civil Petition No.172-P/2013
(“Petitioner No. 1”) however, retired from service on  01-02-2016,  while
Yasmeen  Akhtar, petitioner in Civil Petition No. 173-P/2013  (“Petitioner
No.2”) is still in service.

These petitioners pertain 1o their claim regarding advance
increments on the basis of acquiring higher cducational qualification while in
service. -Petitioner No.l was given five advance increments under Notification
dated 24-08-1983 while petitioner No.2 was given three advance irdcrements
under the same Notification plus a move-over to BPS-09. Petitioner claim that
as per subsequent Notification dated 11-08-1991 issuecd by the Finance
Department, Government of KPK, petitioner No.l ought to have been given 12
advance increments for obtaining higher educational qualification of F.A, B.A
and M.A. while petitioner No.2 be given six advance increments, as per  the
same Notification for obtaining the qualification of F.A and B.A. 1t is submitted
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that the petitionen were appobied ra P78 when the quidifleatio fog Yl wahl

post wes matriculndion
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KRS Arpulng the rase for binwedf and fue peililones Noy, M.

Mantonr Afimad subiitied it Shey wern tially grosted - advoe
inerements chle Notlfigntion dnted! 24.08,1947, binvever, sitwcpeatly thsih
the Natificatton datel st.oti.tons, the number of har teresemts wens
fncrvasit, fnasimuch ug, 1t was also pruded fue obilainkug higher edscatiiminl
praliieation of Moy v aubmils that the anid nottfienthon b apglicalile W ST
aod placed  telianew on sn wirepatied et of this Cuu:n iaiel.
09.07.2007, pasked In Cl\'lt Petitipn Nou§26/2007. an well ay, e »uimnw:ﬁ
votlfentian Essued tn the light of the sald julpment Ly, Nodfauion dated
‘17.082000, fssued by tho Ulememtany ant Sccotdary Eluentina l'mumuicul,.
Government of KIK The ahove clted Judgment extemls the Benifll of
?}ﬁf&ntiﬁmﬁod dated 11,08.1991 to tenchiers,
;&/,v/'ﬁ%x;g; Learned Additlonal Advorate Genern);, KPR representing the.
| Ceutt of Paklstan
rocYIRah (‘.owrf\mem.. submits that the cast of the putitloner s gaverned 1y
Naotification dated 2:4.08.1987, lssuud by the Finante Departmens, Governient
of KPX and ns per clnwse 9 of the sald natifieatlon, petitioner Vo Is unllill}nl {0
five advance locrements for alaining P\ aud-n;&. wheeens, petitionur No.2
i entitled to three ndvance inereimonts us she has already been pranted the
¢ benefit of move-over to higher pay seale re pur Notifiemtion dned 07.08.1994,
fssued by tse Finance Department, Government of KPK, Learned T pfﬁ'mr
1ins placdd reltancs oh an unreported judgment of this Cowurt-dated 08.4,2011
pum:"d'ln C;ivil Patition No.1gas/aon, which disenssea the mode of cu\r;'ulnmm:

of adunee increment granted for Bigher educstional qualifcation, in this case,

( was-held that advarice fperenuent can only be gramted for the highest
A . : ,

15 educations! qunlification’ oblained, ns adyance tucrements: for the degrees

N

. *feolcnding upto the final degreo stand merged Into aedvance increntont prescribed

L4
>

. forthd highest quatification. 1n 6ther words, aduance incremants for obtuiniig
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i

FA (two ndvance {nerements) and B.A (four advance increments Inc]udfng two 'P
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,: that the petitioners were - appointed as PSTS ‘when the qualification for the said
| * post was matriculation. ‘
3. Arguing - the case for himself and for petitioner No.2. M.
Manzoor ~ Ahmed  submitted that they  were literally  granted  advance
increments vide Notification dated 01-08-1983, however, subsequently through
the Notification dated 11-08-1991 the number of advance increments — were
increased. Increments as, it was also granted [lor ‘obtaining higher educational
qualification of M.A. He submits that said Notification be applicable to, “PST”
and i)laced reliance  on  unreported  judgment of  this  Court  dated
09-07-2007, "passed in Civil Petition No. 525/2007, as well as, the subsequent
notification issued in the light of the said judgment. ie¢ Notification dated
13-05-2009, issued by Elemema‘ry and  Secondary lfiducatiol"l Department,
G(;vcrnment of KPK. The above cited judgment extents the benefit of
Notification dated 11-08-1991 to teachers. .

.

Learned. - Additional  Advocated  General, KPK representing  the
Government, submits - that the case of the petitioners is governed by
Notification dated 21-08-1983, issued by the finance department, government
of KPK and as per clause 9 of the said notification, petitioner No.l is entitled to
five advance -increments for obtaining I.A and B.A, whereas, pelitioner No.2
is entitled to three advance inv;rements as shc. has alrcady been granted the
benefit of move-over to higher pay scale as per Notification dated 07-08-1991,
issued by. the .Finance Department, Government of KPK, Learned law officer
has placed reliance on an wunreported judgment of this Court dated 08-09-2011.
passed in Civil Petition No.1425/2011, which discusses -the mode of calculation
of advance increment granted for higher educational qualification. In this case
it was held that advance increment can only be granted for the highest
educational  qualification  obtained, as advance increments for the degrees
lending up to the final degree stand merged into advance increments prescribed
for the highest qualification. In other words, advance increments tfor obtaining

F.A (two advance increments) and B.A (four advance increments including two

N
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advance increments granted for F.A) and merged into advance ingrements
granted for obtaining M.A (fix advance increments), therefore, providing two
advance increment for each higher educational qualification. ‘

5. - He further submits that at this stage the claim of the petitioners
cannot be entertained in the light of section 9 of the Khyber Pakhtunkhwa
cessation of Payment of Arrears on  Advance Increments on  Higher
Educational Qualification Act, 2012 (“Act of 20127), by the virtuc of which the
instant petitioner cannot proceed and stand abated. He placed rchiance  on- an
unreported  judgment of thiss Court dated 29.8.2013, passed in Civil Pcution
No. 360/2013.

6. We have heard the parties at some length and have gone through
the record of the case. While the argument of the petitioners might have some
merit with regard to grant of one advance increment in the case of petitioner
No.l and four advance increments in case of petitioner No.2 in the light of
Notification dated 11.08.1991 read with the unreported judgment of this
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into
the merits of the case, we neced to first cxamine the justciability of the claims in
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Bill 2012 having been passed
by the Provincial Assembly of Khyber Pakhtunkhwa on 8" May. 2012 and
assented by the Governor of the Khyber Pakhtunkhwa on 8" May. 2012 is

hereby published as an Act of the Provincial Legislature of the Khyber
- Pakhtunkhwa. '

»

Whereas advance increments have been granted in certain Provincial
Government employees on the basis of acquiring or possessing higher

educational  qualification over and above the . prescribed  educational
qualification from time to time.

And whereas the Provincial Government vide Notification No. (PRC):
1/2001, dated 27.10.2001 had alrcady discontinued the scheme of advance
increments on higher educational qualification.

And whereas due to financial constraints, it is not possible for
Provincial Government to pay the claimed and unclaimed arrears accrued

»
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~ Wisheteby cnacted ns follawsses (emphusls supplied) oy

While scetions2 rends as unders- |

'2._ Cessation of puyment of nrrenrs on advanes Increntente un .

o higher  educational  quatifieation.« (1) Hutwitlotiding,  anything
‘ ’ comtalned {n any deviston, Judpsnent umi onder ol any Teibunal or ot
ineluding Migh Court ur Suprewe Couet of Pakistan, fut. the guspuse.ul any
dn!m.let.nnmxmt.ul.mmmm.nttmml.ﬂ.numucc.iuu:mmu.cu.hlnh‘cr ‘
gdumtionnl.n\lall!‘l:.\uonmtuﬁnm.}n.muman:wLanr.ozdcr..lmq..olrm _ :
tnenweanda, notifestlon nstructune auLethee Jnatapmentatsaved. befuses. .
- 12:2004.84¢h .nv.lcu..huuufﬂ:uuunmndm.nmUimﬁum..lmuuulom
uml_.olh:t.hulmm:nmliallhzdumui.ln.hc.nmuui:ltnl.uamtur’.rml.td S
arul.po.further. clalm.whatsosyer ondbeasis ulikiese Intunotashallbe
eutertained. and. il cases I teapeet olavch glatma peoding Iy, court. ot
. Tribunalincludive.Mich Couitand Supreme Court ol _iakistan shall sl ‘
nbsted, ' ' _
{2) Any onler made, Instructlan isued, declsbon, Judginent ne oider of any S v
caurt ur Tribunal lncluding o igh Court or the Snjurane Cowrt, impleaiented ‘ )
immediately before the commencement of {lily Act, shall le deeaned to have |
been validly made, tssued and implemented by the date of commencesnent ol '
ihis Act, and any amoust alecady palid thereunder ‘on account of-sdvante s
increnients or ama'u‘tispitol shall be deemed 10 have heen validly pald and

¢ Court of Pakistun ) ,
peshawnr, B _ -
7 Plnin rending of the nbove provisions. show that the claim of S

TTES,

- l‘é i (emphasta supplied) _ | : F
advance increments on obtalning higher educational qualification was ; ¢
discontinucd by the Provincinl Government on 27.10.2001. Seetlon-2 of theda ¥
of 2012 provides that claim for puyment of arreass of advance increments shall I

¢ _b; deemed non-existont un'd no further claim whatsoever on the basis of these ‘

~ instruments shall bo entertoined and all casos in respect of such clalns pending - %

in'nny Court or ‘Tribunal including High Court and Supretme Court shall stand
abnlédL Sub-section 2 provides that any amount of advance increment or

arsenrs thereof already pald before the commencement of the Act of 2012 shall -

“bo deemed to hve been valldly paid and shall not be recoverable from the

} " reciplent government employces.
:lfi 8 The scope of Act of 2012 Is that after the promulgation of the Act

- Le.wied 11,05.2012, no government employee can clnim arrears on account of

3
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advance .!ncrcmenls for higher educational qualification and advance f/ |
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It is hereby enacted as follows; (emphasis supplied)
While section-2 reads as under:-

“2. Cessafion of payment of  arrears on  advance increments on
higher educational qualification.---(1) Notwithstanding ‘anything
contained in any decision, judgment and order of any Tribunal or Court
including High Court or Supreme Court of Pakistan, for the purpose of any
claim for . payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, letter, office
memoranda, notification, instructions and other instruments issued before 1.
12.2001, such orders, letters, office memoranda, notifications, instructions
and other instruments shall be deemed to be non-existent, ceased or revoked
and no further claim whatsoever on the basis of these instruments shall be
entertained and all cases in respect of such claims pending in any Court
or Tribunal- including High Court and Supreme Court of Pakistan shall stand
abated. ,
{2) Any order made, instruction issued, decision, judgment or order of any
" Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have
been validly made, issued and implemented by the date of commencement of
this Act, and any amount already paid thereunder on account of advance
. increments or arrears thereof shall be deemed to have been validly paid and

shall not be recoverable from the recipient Government  employees.”
(emphasis supplied) '
7. Plain reading of the provisions show that the claim  of

advance  increments on  obtaining  higher  ecducational  qualilication  was
discontinued by the Provincial Government on 27.10.2001 Section-2 of the Act
of 2012 provides that the claim for payment of arrears of Advance Increments shall
be deemed non-existent and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending
in any court or tribunal including high court Supreme Court shall stand
abated. Sub-section 2 provides that any amount of advance increment  or
arrears thereof already paid before the commencement of the Act of 2012 shall
be deemed to have been validly paid and shall not be recoverable from  the
recipient government employees.

8. The scope of Act 2012 is  that after the promulgation ol the Act
ie wef 11.052012, no government employce -can claim arrcars on account of
advance  increment for  higher  educational qualification and  ‘advanced
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x’uc;cmcnts and nrrears already patd shall not be recoverable from the rcclplvﬁl
government employee. “Arrears” Includes payment of a debt o Uue':nsclmry,f.-
of-on obligation!, In this case, claim of the petitioners for advance increment

" under Notification dated 11,8.1091 Is an oulstanding nreear. Referonce to the
deeming commencement date under sectlon-1(3) of the Act s shnply to
‘Identify the cutoff date for the purposes of tabulnting arrcars as mentioned

section-2, which, If outstanding on 11.5.2012, will not be pnynblc‘ and no claim

relating to the same enn e entertained.

Y - In the instant ease petitioners are secking arrears on the basls of ﬁ
Notification dated 11.08.3991 and in the light of scction-2 of the A.cl uof 2012, o
thelr clalm cannot be entertnined ond §s not justiclable. Relfance islplaccd on “
~ unreported judgment of this Courl dnted 29.08,2013 passed in Civil Petition :t
No.360/2013. The petitioners have not chinlienged the wvires of the Act, . "
' t}lcrcfoi'lc, these petitions stand nbated under Act of 2012, as o result leave lo o
appeal is declined and these petitions nre disinlssed. //L__———/ y
C

. . | 8d/- Qnzl Faez Isu, J. by
8d/- Sycd Mansoor All 8hah, 5
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Increments and arrears already paid shall not be recoverable from the recipient
government employee . “Arrears” includes payment of a debt or the discharge
of an obligation. In this case, claim of the petitioners for advance increment
under Notification dated 11.8.1991 is an outstanding arrear. Reference to the
deeming commencement date under . scction-1(3) of the - Act is simply to
identify - the cutoff date for the purpose of tabulating arrears as mentioned in
section-2, - which, if outstanding ‘on 11.5.2012, will not be payable and no claim
relating to the same can be entertained. .

9. In the instant case petitioners are ‘secking arrears on- the basis of
Notification dated 11.8.1991 and in the ‘light of section-2 ‘of the Act of 2012,
their claim cannot be entertained and is nol justiciable. Reliance is  placed on -
unreported  judgment of this Court dated 29.8.2013 passed in. Civil Petition
No0.360/2013. The petitioners have not challenged the vires of the Act
therefore, these petitions stand abated under Act of 2012 "as a result leave to
appeal is declined and these petitions are dismissed.

Sd/- Qazi Facz sa, J. _
. Sd/= Syed Mansoor Ali Shah, J.
Peshawar, o :

07" December 201 8

. Not approved for reporting

Sadagat Certified to be true copy
Assistant Registrar
Supreme Court of Pakistan
Peshawar
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'NOTIFICATION
Dated Peshawar, the 15th May, 2012.

, No. PA/Khyber Pakhtunkhwa/Bills/2012/20711.—The Khyber = Pakhtunkhwa
_Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 having been passed by the Provinclal Assembly of Khyber Pakhtunkhwa on 8t May,
2012 and assented to by the Governor of the Khyber Pakhtiinkhwa on 11% May, 2012 is hereby
published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa. ':

THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
A ACT, 2012, | |

(KHYBER PAKHTUNKHWA ACT NO. IX OF 2012)

(first published after haviug received the assent of the Goveruor of the Kliyber
Palhtunlhwa inr the Gazette of the Kliyber Paldituuldiwa
| (Extraordinary), dated the 15" May, 2012).

AN
AC

fo cease the payment of 'zz'rreaxls déqzvred o aceonnt of advance Inerements;ou
' higher educational qualification.

WHEREAS advance ‘-ill'cl°e11191;ts-:~“'11ave been granted to certain Provineial
Government employees on the basis of acquiring or possessing higher educational
qualification over and above the prescribe educational qualification from time to

time;- L
893 u‘/ T
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2
p!
AND WHEREAS the Provincial Government vide Notification No. (PRC)1- <
1/2001, dated 27.10.2001, had already discontinued the scheme oi advance
increments on higher educational qualiﬁcation, . =

AND WHEREAS due to financial constraints, it is not possible for Provincial

Government to pay the claimed and unclaimed arrears accrued from the said
increments; ~

It is hereby enacted as follows:-
I

1. Short title, application and commencement.— (1) This Act may be called the
Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance Iucrements on

Higher Educational Qualification Act, 2012. ~——

(2) It shall apply to all the employees of the Provincial Government, who
were entitled to received advance increments on higher educational quahﬁcatlon

(3) - It shall come into force at once and shall be deemed to have taken
effect on and from 1* day of December, 2001.

2. Cessation of payment of arrears on advance increments on higher
educational qualification.—(1) Notwithstanding auythind contained in any
decision, judgment and order of any Tribunal or Court including ngh Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
_pursuance of any order, letter, office memoranda, notification, instructions and
other instraments issued before 1.12.2001, such orders, letters, office memoranda,
notifications, instructions and other instruments shall be deemed to be non-
existent, ceased or revoked and 1o further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respeet of such claims pending

in any Court or Tribunal including Highx Comrt and Supleme Court of Pakistan
shall stand abated.

(2)  Anuy order made, instruction 1ssued decision, judgment or.order of
any Court or Tribunal including a High Court.or the Supreme Court, implemented
immediately before the commiencement.of this Act, shall be deemed to have been
validly made, issued and nnplemented by the date ‘of conuuencement of this Act,
and any amount already paid there-under on -aceount of advauce increments or
arrears thereof shall be deemed to have been validly paid and shall not be
recoverable from the recipient Government employees.

sifict Education Officed
o (Niale) Abbottabad
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| |
j;f'g., Removal of difficulties.— If any difficult arises, in giving effect to the

¢ provisions of this Act, the Provineial Government may make such orders as it may
deem just and eqmta.ble

-4, Repeal.- The Khyber Paldltuuldlwa Cessation oi Payment of Aue‘us on

"Advance Inerements on Higher Educational Qualifieation Ordinance, 2012 (Khybel
Pakhtunkhwa Or dmance NO. 1 of 2012), is hereby r epealed

‘
=

BY ORDER OF MR. SPEAKER

PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA

* (AMANULLAH)
Secretary '
Provincial Assembly of Khyber Pakhtunkhwa

I’rimcd and published by the Manager,
Staty. & Ptg. Deptt,, Kliyber Pakbtunkluva,; Peshawar

: ;
i
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©21.10.2020 . Petitioner In person present.

Usrhan Ghanl learned District Attorney alongwith Sohal

| ".thlgation Assistant for respondents present,

‘. L From the record it is evident that: the present petrtloner and others L '
| " filed. service appeals U/S 4 of the Khyber Pakhtunkhwa Service'
Tribunal Act, 1974 for grant of advance lncrement_s with, all back ‘
- . benefits o'nt the basis of l?ara~05(!) (c) of the Notification No. FD (PlRC),
‘11 /85. dated*'11.08.1991 Issued by Flnance- Department arrd' ln o
..-"-pursuance of judgment passed by the August Supreme Court of
Pakistan and vlde judgment dated 12.05.2009 .-in _appeal A
o ‘No. 12.76/2007 all the appeals were a'ccepted In the meanwhle,
' ”Khytrer Pakhtunkhwa Cessatlon of Payment'.of Arrears on Advance
Increments on ngher Qualification Bill 2012 havrng been passed byf;i'-'. |
~ the Provincial Assembly ‘Khyber l?akhtunkhwa on 8" May, 2012 and "’ |
: assented to 'by the- Governor Khyber Pakhtunkhwa on 11 May,. 2012, ’
was published as an’ Act of the’ Provrnclal Leglslature of Khyber -
. Pakhtunkhwa Thls Act was challenged before the Servlce Tribunal as
well as in the August High, Court Appeals pendlng in the Service .
Tribunal were wlthdrawn by the appellants vide order dated
21 03. 2018 of this Tnbunal Wnt Petrt:ons were allowed vrde order '
dated 08 06.2017 and the ofﬂcral respondents were directed to provlde _

‘the beneﬁs of advance rncrements accordlng to the notrF cation dated =

" 11.08, 1991 ‘on attalning htgher qualrﬂcatlon durrng sefvice. The
B responclent departments challenged the sald order ln the August
’ Supreme Court of Paklstan and vnde order dated 18 12 2019 of the
August Supreme Couit of - Paklstan, leave was granted and the
impugned Judgment passed by the Honble Peshawar Hrgh Court was

 suspended. . : . . -
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T : In ylew of the above discusston, the lnstant executlon proceedlngs Coy
are adgourned siné dle till the declslon by the August Supreme Court of o '
‘Pakistan. Petitioner s at llberty to' seek Its restorat\on after the. |
- declslon by the August Supreme Court of Pakistan. File ‘be consigned )
' to the record room. K . ;
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CIrMLA No S =200

Govermmwnt of  Khytor  Pakbtunkhwa  through Secretary  Establishient -

K

Department, Peshawar & others
' ' PETITIONERS -
, i
VERSUS
Saondullah & others RESPONDENTS
i
Appeal from Hon'ble Peshawar High Court, Peshatwar
Cowunsel for Petitioner Advoaite General, Khyber Pakhtunkhica
: Peshatrar _ '
Instituted by Mian Saadullah Jandoli, AOR
INDEX !
S.No | Description of documents Dated Page |
"1. | Concise statemenl 08-08-2023 | A-B
42 CP.LA _ 08-08-2023 {1-5
i 3. [Short alongwith detailed Judgment of | 14-06-2023 |i6-12
' Peshawar High Court Peshawar : :
4. ! Ground of Writ petition No. 5253-P/2014 23-06-2014  |'13:20
5. | Remand order of Supreme Court in CA No. | 02-06-2021 | 21-24
2139 of 2020 '
{ 6. | Parawise comments of Petitioner No. 2 10-03-2015 | 25-26
7. Parawise comments of Petitioner No.J 17-04-2015 | 27.28
8. | KP cessation of payment of arrears on advance | 27-03-2012 ) 39-M
increments on higher educational qualification |- :
Ordinance 2012 : _
9. KP cessation of payment of arrears on advance | 1503-2012 1323
increments on higher educational quallfication
Act, 2012 '
10. | Judgment In CA No, 1225 of 2007 20-06-2013 | 3539
11. | Judgment in COC No. 133 of 2002 11-10-2012 | 4042
12. | Copy of Notification of Finance Deptt circular | 11.08-1991 14346
- | letter no, FD(PRO)1-1/09 - I

District ™ i~ #icer
(Male) Anuottab;d
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| 13, | Copy of letter No. FD(SR1)2-123/02007 03-01-2009 |47
14. | Copy of educational documents ' - | 48-66
15. | Copy of Judgment in CP No. 525 of 2007 19-07-2007 | 67-69.
16. | Copy of Judgment in WP No, 368/2009 24-03-2000 | 70-73
17. | Pollcy regarding grant of advance increment on - 174-75
higher qualification to the teaching staff (non | | |
| Gazetted)
18. | Judgment in CP No. 172—1’/ 2013 107-12-2018 | 76-80
19. | Stay application ' 08-08-2023 | 81-82
20. | Affidavit of facts & service 08-08-_20?3 83-84
21. | Notice to the respondents , 08-08-20?.3 85-86

CERTIFIED that the paper book has been prepared in accordance with the rules of tl
Court and all the documents necessary for due appreciahon of the court have be
lncluded in it, Index is complete in all respect.

U

due aton Otticel L
om(m*:) Aobotabad ia aadullah ]andoh)

Advocate- on-Recor_d
Supreme Court.of‘;Pakistan :
For Government/Petitioner:
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IN THE SUPREME C.QURT Or PAKISTAN
(Appellate Jurisdiction)

CPLANO. 5H-Y _pon

Government of Khyber Pakhtunkhwa through Becretary Establishment
Department, Peshawar & others

PETITIONERS |

VEBRSUS

Saeedullah & others RESPONDENTS

CONCISE STATEMENT

1 |Subject matterandthe  [Claim for advance increments on  higher |
law qualification
2 | Controversy between the | The respondents challenged the vires of the Act of }
‘parties Khyber Pakhtunkhwa Cessation of payment of
arrears on advance increments on higher education
which was later on abandon and claims of advance
increments in the letter dated 11/08/1991 and if
they fulfill the conditions mentioned therein for
the grant of advance Increments they be consider
for the same. ot
3 | Which side has filed this | Government / petitioners
petition R
4 |Court /Forum Date of Who filed it and with what result
a) Institution
: b) Decislon !
5. | Hon'ble Peshawar High |a) 23/06/2014 | Respondents filed writ petilion
Court, Peshawar b) 08/06/2017 | which has been accepted. ‘
6. |Supreme Court of [a)16/08/2017 | Petitioners ficld CPLA  which
Pakistan b) 02/06/2021 | was converted into Appeal and |
o the same was allowed by
\l - remanding the matter back to
\ High Court for decision afresh.
. 17. [Hon'ble Peshawar High |a)23/06/2014 | Respondents filed writ petition
Court, Peshawar b) 14/06/2023 | which has been accepted.
: ' . {
6 |Polnts noted in the Treatment of polnts in the impugned
Impugned Judgment - judgment ‘

In_ all these petitions, the|ln view of above, we, without commenting
respondents  have  mainly | upon the vires of “the Acl” and-in view of the
questioned the vires of the Khyber | statement of the Learned Advocate General,
Pakhtunkhwa  Cessation  of | Khyber Pakhtunkhwa, dispose of this and the
Payment of Arrcars on Advance connected writ petitions and  direct the
Increments on Higher Educational | petitioners o consider the case of the
Quallfication Act, 2012, | respondents in the light of circular letter dated

District EQUG ation Officer ‘
(Male) Aubottabad _ @ CarmSes
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(hercinater to be referred as “the | 11/08/1991 and In case, they [ulfll the
) A’ conditlon mentioned therein for the grant of
oy Comments were called from the advance increments prior o the cut-of-date,
petitioners who furnished the they be allowed such benefits. It is, however,
<ame, wherein, they opposed the clarified that only the case of the present
issuance of desired writ asked for respondents shall be considered and that
by the respondent others cannot claim such benefits, having ‘not
agitated the matter at the relevant time.

7]  Question requiring consideration & decision by the Supreme Court

» Whether the Provincial Government had already discontinued the scheme of
Advance Increments on Higher Educational Qualification form time lo time
vide Notification No. (PRC) 1-12001 dated 27/10/2001, which was later on
converted into proper law promulgated by the Provincial Assembly?

» Whether the legislature has no authority to nullify the judgment of supérior
Court through proper and competent legislation?

£

Whether the respondents have lost the claim after passing of Cessation of
Advance Increments on Higher Education Qualification Act, 20127

> Whether after abandoning the prayer to challenge the varies of law, the claims
of respondents did not remained in filed with any prayer and the relief
granted by the High Court to the respondent is beyond the pleading?

8. LAW/RULING ON THE SUBJECT

FOR AGAINST

1. | CONSTITUTION OF ISLAMIC REPUBLIC OF NIL
PAKISTAN 1973

KHYBER PAKHTUNKHWA CIVIL SERVANT
CESSATION OF ADVANCE INCREMENT ACT,

2012 -
PLD 2012 SC 1923
CERTIFICATE
Certified that, we, the undersigned prepared the above concise statement which is
correct. .
é\t - #
ain Saadullah Jandoli) (Additional Advocate General)
Advocate-on-Record ‘Khyber Pakhtunkhwa-
upreme Court of Pakistan
For Government/Petitioners

Distnict £+ Cmgar
(Male) Apboutabad .
) m CamSc:
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IN TH;E SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

CPLA NO._5/__L:'_E__/!023

1. Government of Khyber Pakhtunkhwa through Secretary S&GAD, Civil
- Secretariat, Peshawar (Now Govt of Khyber Pakhtunkha !hrough

Sem'tary Establishinent Departinent, , Peshawar) :l

L8 d

Secretary to Government of Khyber Pakhtunkhwa, Finance Departmen-.
Civil Secretaﬂat, Peshawar

?,)

Secretary, Elementary & Secondary Education, Civil Secretariat, Peshawar

4. Exccutive District Officer, Elemenlary & Secondary Education, Buner (fllow
District Education Officer {Male), Bunner)

5. Executive District Officer, Elementary & Secondary Education, Swabi (N ow
District Education Officer (Male), Swabl)

PETITIONERS
- VERSUS

Saeedullah S/ o Rizwan Ullah, District Swabi, PET, GHS Pan]mand b
Abdul Raziq /o Muhammad Jamil, District Swabi, AT, GHS, Panjmand,
Fazal Hadi S/o Rahim Ullah, CT, GMS, Agarai (Jica) District Buner,

_ Presently residing at Danish Abad, House No.10, Stree-D, Peshawar.

4. Ali Gohar Khan S/o Mardan Shah, PET,GMS Kawaga, Dlstrlcl Buner
Presently Rashakal, district Nowshera.

-5, Mukhtar Ahmad S/o Said wahab PET, GMS Agarai (Jica) District Buner
presently at Eid Gah colony, Gul Bahar, Peshawar.

6. Ajbar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Bungr.
presently at Ghani Plaza, Top floor, Khyber Super Market, Peshawar Cantt,

7. Muhammad Fagir S/o Gulab Khan, PET, GHS Jangai, district Buner,
presently at Ghani Plaza, Top Floor Khyber Super Market, Peshawar
Saddar.

8. Hussan Malook S/o Taj Malook appointed as PST on 18—05-1995 GPS :
Agarai (Jica) District Buner,

9. Nazarul Islam S/o Abdul Maula appointed as AT \on 16-7-2007, GMS :
Chalindarai, Buner..

10, Said Faqir S/o Habib shah appointed as CT on 30-6-2009, GHS }\awaga,

W N

Buner,
11. Israr Ullah S/o Ikram Shah appointed as CT on 54-1999, GHS Kaw;;a.
' Buner. |
12 Safiq Ahmad S/ o Muhammad Yaqoob, AT GHS, Asharrai,  District
"~ Buner.

Bistrict s_ducatton Officer ' @CamScai
® (Mate )Aobouaba . ;
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r Cnunt of PYAWIR

' and Petitioners

R QQURT OP PAIK
{Appelinta Jurladictlon)

Mr, Junllcehulm Ahimed, CJ
Mr, Justleo Maxhar Alwn iChast Mlankhel
Mr, Justico Bayyed Mazohar AUl Akbus Nogvl

: AND
CIVIL PETITION NO,2-F OF 2030
lAgalnat the judgmenta dated 8.6.3017, 2062019, 29.10.2019 and
33.10.3019, pansed by the Peshawar High Court, Peshawas, in w.pa,
No.2053 of 2014, 913.P of 2014, 1418 of 2014, 3081-1 of 2012, 1182-P 0
2018, 2326-P of 2019 and 4713.Pof 2018, reapectively] .

CA.2139 of 3019° Government of Kiyber Pakhtunkhwa
through Sa{mtag Establishmaent
Depariment, Peshawar and others Vs,
Sacedullah and othsra;

CA.2140 0f 2019 Govenment of Khyber Pakhtunkhwa
through Secretary Finance, Peshawar and
others Vs, Muhammad Jgbal and others

CA.2141 0f 2019 Govemment of Khyber Pakhtunkhwa
through Secretary  Elementary &
Secondary Education, Peshawar and
others Vs. Molvi Muhammad and others

CA.2143 of2019 Govemment of Khyber Pakhtunkhwa
) through Chief Secretary, Peshawar and
" others Vs. Anyat Ullah Khan and others

CA.2143 of 2019 Govemmment of Khyber Pakhtunkhwa
' through Chlef Secretary, Peshawar and

others Vs. Muhammad Rehman and
others '

- CA.986 023020 Government of Khyber Pakf{tunkhwa
through  Secretary  Elementary &
Sccondary Educatlon, Peshawar and
others Vs, Muhammad Anwar

CP.2-Pof2020  Provincial  Police  Officer,  Khyber
- Pakhtunkhwa, Peshawar and others Vs,
- Muhammad Akbar Khan and others

For the Appellants  : Mr, Zahid Yousaf Qureshi,
Addiﬁpnal Advocate General,

”,
r,"q 7'-"/-“ a4

ADULLAH JANDOL!
AN S ﬂULL@ u
Advo c‘m&\i‘fﬁéismn

For Govt Ol R.PK, Posrs wat

gupre

ﬁ'{strict Education Off':ca
(Male) Apbotiahad
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For Respondentp
'No'll 2' 4 to 9. 12 to
14, 16 t0 32 in
CA.2139 of 2019

Reapondents in
CA.2140 o[ 2019

For Respondenta
No.2 to S {n CA214]
0f 2019 and 29, 32
and 33 in CA.2142 of
2019

For Rcspondcﬁt No.,1
in CA.2143 of 2019

Sole respondent in
CA.986 of 2020

"Respondent in CP.2-
P ol 2020

Remmnmg . _
Respondents in all
C.As, .

Date of Hea.rirfg

Khyber Pakhtunkhwa
azale Khiallg,

Lil, Officer/DEQ Swab!
Iftlikhar Ghoni, DEO (M) Bunir
Shakir Ullah, 8,0, (Lit),

I Depurlment, KPK

¢ Mr. Muhammad fan Khan Kholil,
. ASC

4 Nemo

"t Mr, Amjad Ali, ASC a/v/

.~ Mr. Anls Muhammad Shahzad
AOR

! Mr. Muhammad Amir Malik, ASC
Syed Rifagat Hussain Shah, AOR
: Mr. Misbah Ullah Khan, ASC |

: N.R.

s+ Nemo

: 02.06.2021

ORDER

. s i

-
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' ' | : l
GULZAR AHMED, CJ.- The learned Addxtxonal i,l ,

Advocate General, Khyber Pakhturikhwa (AAG), contends that in ‘ _'

"

the very writ petitions filed before the Peshawar High Court, !
Peshawar \the. Righ Couwrd),he rwpmé.e,ms. ‘mmc. c\xa\\cng,e& e N

vires of the Khyber Pakhtunkh\va Cessation of Payment of }\r:eaxs ;
.,1 TTE STED on Advance'lncrcmcnts on Higher Educational ‘Quelification Act

07’1/// (Act No.[X] of 2012 (the Act of 2012), but no notice undcr Order

0‘[1‘ ’r P')Un ! .t..:ltl
'.t’ ' \)’ l“f

_anXXVII -A CPC was issued to the Advocate General, Khybm
|+ Japmatand '

N

uratien Ofﬁcer
Oust{;:a Ie) A ghottabad

CamScat
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[’nkhlunkhwn, which s the mundatory rcquirumcm of daw in b

terms of judgment proscd by a 11-Member Bench of thin Court 3
reporied ao l'jggcrﬁllon of Paldstan through Seerelury, Minintry of

. i " - ' . .l
Law, Justice nnd Parligmentary Affalrs, (slamabad and others o 5

tab_Ahmad Khun Sh others (PLD 1992 SC 723). He -

further relies upon the Judgmcnts of this Court In the cases of

Superintendent Ccntral J'nl Advala, Rawalpindi V. Hammadd'

i

{ \
d chcral Public Service Commissmn ’

Abbasi (PLD 2013 SC 223) an W
and others v, Syed Muhammad Afaq and others (PLD 2002 SC. ,n
167). ' 1|l

2. The learned counscl appearing for the x‘csponde:nts: |
were confronted with the issue, -as raised by the' AAG, who wcre‘ ‘l
unnﬁlc to ;show'timt the High Court may have passcd order ,li '
complying with &e mandatory rcqﬁiremcnt of Order XXVII-A‘ CPC. ‘
The {ssuance of notice_to the Advocate Gener al being itsell a '.‘

"~ mandatory rcquu'cment of law, as lmd down in the above c1ted U

judgmcnts of this Court, the Hagh Court decndmg the writ petitionis. L“

without :ssumg of such notice and also declanng Section 2 of the t

!1
Act of 2012, as ultra vires the Constxtutwn was, thercfore, not in ‘i

accordance with the law, rather contrary to law as 1a;d down | by 1,

this Court in the above cited cases. ’ g

b

3.

In view of the above, the impugned judgments are set \

aside end the matiers are remanded (0 ’r.he_High'.COurt, for
N re-deciding the writ petitions efresh, after issuing of notice urixd::r\
TESTED § the ik petions & B under |

/ﬁ)// Order XXVI-A CPC to the Advocaté General,

¢ Conpbsestiate Pakhtunkhwa, in accordance with law,

me Cmpal Vo hslm\ ' C/LL/
| o ﬁ'ﬁ(‘.e?

4 paneato” R
6‘5\;\\5\15 ) p\ \N“mad i s
{

) i 13
Khyber:

.
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4, The appenls atand allowed, while the civil petition is
converted into appeal and allowed, in the above terma, | -;\

3

5. As the ma‘ttérs are quile old, it is expected that the -
ngh Court will dccide the same cxpcdxhoualy. prcfcmbly within a

pcnodof four months. R | Sd/ HCJ .,
| 'sdld

Sdl- R
Certifiad to-héJ True Copy | ;i

[
: ﬁn/ .
///—’ K .
AN N . : } 't
y Semidf Court Associate | ¢ M
- o Bcnch-l ' Supreme Coust of Pakistan o
L5 . Islunabz:l C
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

W.P. No.3081-P/2012 with CM No.1672-P/2022
Anayat Ullah Khan and others

Vs.

Government of-Khyber Pakhtunkhwa through Chief
‘Secretary, Peshawar and others

Date of hearing 14.06.2023
Petitioner(s) by: M/s. Noor Muhammad Khattak and L.

Nawab Ali Noor, Advocates.

Respondent(s) by:" Mr. Amir Javed, Advocate" ‘General
Khyber Pakhtunkhwa - and Barrister

Muhammad Yaseen Raza Khan, Addl;
- Advocate General a/w Mr. Fazl-e-Khaliq,
Litigation Officer, DEO (M&F), Swabi.

wETRRR
JUDGMENT

RS 20

IJAZ ANWAR, J. Through this sing]ejudgﬁeng we intend

to decide the instant writ.petition and Writ Petitions, listed

below, since in all these cases, similar questions of law and

facts are involved. The connected writ petitions are:-

I W.P. No.913-P/2014 fitled, Muhanumad
Igbal and others Vs. Government. of
Khyber Pakhtunklhwa through Secretary
to Government, Finance Department,
Peshawar and others.

il, W.P. No.1418-P12014 fitled, Molvi
Muhammad and others Vs. Government

- of Khyber Pakhtunkhwa through
Secretary Elementary & Secondary
Education Department, Peshawar and
others : '

ili. W.P. No.2053-P/2014 titled, Saeed Ullah

- and others Vs. Government of Khyber

Pakhtunkhwa  through Secretary
S&GAD, Peshawar and others

iv. W.P. No.1182-P/2018 titled, Mubammad
Rehman and others Vs. Government of
Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others

V. W.P. No.2326-P/2019 titled, Muhammad
Anwar Vs, Government of Khyber

qucation Officef

o




Pakhtunkhwa  through  Secretary
Education, Peshawar and others

vi. W.P. No.1680-P/2021 titled, Ghandal
Khan Vs. District Education Officer
(Male), Peshawar and others

2. In the instant writ petition, the petitioners have
prayed for the following relief:-

“It is, therefore, humbly prayed that on acceptance
of this writ petifion, this Hon’ble Conrt may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law

and practice/policy as such no legal effect liable ti
mauled set-aside”,

3. ] In all these petitions, the petitioners have
mainly questioned the vires of the Khyber Pakhtunkhwa

Cessation of Payment of Arrears on Advance Increments on

Higher Educational Qualification Act, 2012 (hereinafter to be

referred as “the Act”).

4. Comments were called from the respondents

who furnished the same, wherein, they opposed the issuance of

desired writ asked for by the petitioners.

s. Arguments heard and record pémsed.

6. Perusal of the record transpires that the
petitioners havé questioned tt;e vires of “the Act” on the

ground that promulgation of “the Act” had defeated the

- judgments of the supcﬁor Courts. He further contended that .

vested rights of the petitioners have accrued in the matter and

placed reliance on the judgments reported as “FECTO Belarus

Tractor Litd Vs. Government of Pakistan throush Finance

Economic Affairs and others (PLD 2005 SC 605), 2013

t
i
)

. ‘?‘ i |-.gm§:; M"ﬁwf:"‘i““a
N ‘. \ kd 1"\’ \’ﬁwm‘:}:;-lf
fficer &‘:.'. M o DRSS L
ﬁs\ﬁctidufam“o Pash aw g Hsgn Lournt

(Male) monabad
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SCMR 1749, 2013 SCMR 1752 (Contempt of Court

Proceedings case) and AIR 1975 SC 2199”,

7. ,On; the other hand, the learned Advocate

General, Khyber Pakhtunkhwa has referred to a recent
judgment of the Hon'ble Supreme Court of Pakistan passed in

the case titled “The Divisional Superintendent, Pakistan

Railways, Rawalpindi and others Vs. Sved Irshad Ali Abid
(2021 PLC (CS) 277)” and contended that the grant of

increments on higher educational qualification has since been
discontinued through Notification dated 13.09.200 1, as such, it
is a past and closed transaction and that necessary time was
granted to the employees who have any ciaim,- albeif, v-vhcn
they failed to claim the same for long ten years, as such, “the
Act” in question was promulgated. He has; also produced a
letter dated 29.04.2010 issued by the Additional Secretary
(Regulation), Government of - Khyber Pakhtunk_hwa Financé
Department '(Regulation' Wing), whereby, clarification was
given about the advancé increments on higher educational

qualification and according to which, a period of sixty days

~ was provided for the remaining claims and argued that even-

. then, petitioners have failed to claim the advance increments at

the relevant time.

8. . During the course of hearing, learned counsel

- for the petitioners has produced letters/applications which

were duly placed on file and contended that the rights of the

petitioners to the grant of advance increments were secured




| .POWP:- Al A

'a‘nd guarameed. by a Govémment’s circular letter dated

11.08.1991 and that :the case of the“petitioners was matured at

~ the relevant time before the cut—of-date ie. 13.09 2001 when i
the grant of such increments was discontinued. He also. ' '

referred to a judgment of the Hon'ble Supreme Court of

Pakistan passed in :_MQMBW decided on
19.072007%, | | o
9. At this stage, the learned Advbeate General; ' Y
Khyber Pakhtunkhwa, representing the respondents, contended

that thé civil sérvants, who were holding higher educational S '
. qualification prior to dlscontmuatlon of advance increments in

the year, 2001, are entltled for the benefit ﬂowmg from

‘circular letter dated 11.08.1991, however, those who have ‘ | '_

unproved thetr quahficatlon after the notlﬁcation dated

13.09.2001, under no cxrcumstances, can claim the same

benefit and that the bar created through “the Acfc” would be
equally applicable. '
10. In view of the above, we, without commenting

upon the vires of “the Act” and in view of the statement of the

learned Advocate General, Khyber Pakhtunkhwa, dispose of
this and the connected writ petitions and direct the respondents
to consider the case of the petitioners in the light of circular
. letter dated 11.08.1991 and iq case, they fulfill th.c condition
mentioned therein for the grant of advance increments prior to |
the cut-of;date, they be allowed such benefit. It is, however,

clarified that only the case of the present p-etitioners-shall be A

Pf*’haw«t' Hiah Coudt
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considered and t‘riat others cannot claim such beneﬁts, having

not agitated the matter at the relevant time. |

Announced - T - .
Dt:14.06.2023 : %
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