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Govt, of KP through Secretary E&SE Department & others ............. Petitioners.

VERSUS

Saeed Rabbani SST GHS No. 01 Havelian District Abbottabad & others
.......... Respondents

OBJECTION PETITION UNDER SECTION-47 CPC 1908
AGAINST THE TILTED CASE IN TERMS OF:-

- A. That the judgment of August Supreme Court of Pakistan and
this Honourable Tribunal have lost their efficacy for the
purposé of implementation by clear intendment through
section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of
Arrears on Advance Increments on Higher Educational
Qualification Act No. IX of 2012 & vires of the Act have not
been challenged before any forum.

B. That the instant Execution Petition is hopelessly time barred’

under the Limitation Act No. IX of 1908. :

C. That the judgment of Peshawar High Court Peshawar. passed
in WP No 3081-P/2021 dated 14-06-2023 is judgment in
personam and said judgment is also challenged before the
August Supreme Court of Pakistan in CPLA No. 511-P/2023
titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is
subjudice.

PRAYER:

On accepfance of instant objection petition in titled execution

petitions may please be dismissed in terms of the above referred.

provision of law / grounds in favor of the applicants please.

Respectfully Sheweth:-

The applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under: -
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ON FACTS:

1. That the titled Execution Petition is pending before this Honorable Tribunal
for implementation of the judgment dated 12-05-2009 regarding the
Advance Increments on behalf of the Respondent Department which is fixed
for hearing on dated 24-04-2024 for implementation report and the learned

- DDA raised question of limitation upon instant Execution Petition with the
request that they are going to file objection petition in'this respect. Hence,
the Respondent Department further submit on the following grounds inter

4, -alia: '

GROUNDS
A. That the instant Execution Petition is hopelessly time barred under the

Limitation Act No. IX of 1908. Hence, liable-to be dismissed without any
further proceedings. | ' | E
B. That the identical nature Implementation Petition No. 49/2012 was
dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner
~ sought leave to appeal against the order dated 30-01-2013 before the August
Supreme Court of PakiStan and same was also dismissed on 29-08-2013
passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO
& Others. The operative part of the judgment is reproduced as under:-
“A bare reading of the above Sections from Khyber
Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that
whatever benefit the petitioner was claiming through the
judgment dated 12-05-2009, has been nullified by the
" legislature through clear intendment in equivocal terms,
while vires ‘of the said Act have not been challenged before
any forum. This being the position leave to appeal is refused
and this petition is dismissed.” -
(Copy of judgment dated: 29-08-2013 annexed as Annexure “A”)
C. That the Identical nature case was dismissed by the August Supreme Court
- of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the
operative part of the judgment is reproduced as under:-

“In the instant case petitioners are seeking arrears on the basis of

Notification dated 11-08-1991 and in the light of section-2 of the



Act 2012, their claim cannot be entertained and is not justiciable.

“Reliance is placed on unreported judgment of this Court dated 2_9-
08-2013 (mentioned in Ground B) passed in Civil Petition No.
360/2013. The Petitioners have not challenged the vires of the Act, -
therefore, these ~petitions stand' abated under Act of 2012, as a
result leave to appeal is declined and these petitions are
dismissed.”

(Copy of judgment dated 07-12-2018 is annexed as' Annexure “B”)

D. That the judgmenfs of August Supreme Court of Pakistan and this
- Honourable Tribunal have lost their efficacy for the purpose’ of

implémentation by clear intendment through section 2 (1) of Khyber

Pakhtunkhwa Cessation of Payment of Arrears on- Advance 'Increments on

Higher Educational Qualification Act No. IX of 2012 & vires of the Act

have not been challenged before any forum. (Copy of Act 2012 is annexed

as Annexure “C”)

. That the similar Execution Petitions regarding the same subject matters

execution proceedings were adjourned sine die till the decision of August

Supreme Court of Pakistan vide order dated 21-10-2020 by‘this Honorable

~ Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”)
. That the judgment of Peshawar High Court Peshawar passed in WP No.

3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did
not challenge the vires of the Act at any forum and judgment dated
14-06-2023 is also chalfenged before the August Supreme Court of Pakistan
in CPLA No. 511-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah
& Others is subjudice. (Copy of Civil Petition No. 511-P/2023 is anniexed as

Annexure “E”)

. That the instant executi_ori petition is against the notification dated 27-10-

2001 whereby, the basis of the claim of petitioners stood erased. In the year

- 2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

Increments on Higher Educational Qualification Act No. IX of 2012 was

promulgated which was made retrospective from 2001. Hence, the instant

~ application is liable to be dismissed on this score alone.
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H. That the judgment of Honorable Peshawar High Court regarding the Khyber

- Pakhtunkhwa. Cessation, of Payment of Arrears on Advance Increments on .

Higher Educational Qualification Act No. IX of 2012 Has been set aside on
02-06-2021 and the matters are remanded to the High Court for re-deciding

- the writ petition afresh by the August Supreme Court of Pakistan and

Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06
other Writ Petitions having similar question of law and facts disposed on 14-
06-2023 with the direction to respondent department to consider the case of
petitioners only and others cannot claim such benefits having not agitated

the matter at the relevant time. Hence, present petitioners cannot claim such

" benefits as they were not petitioners in that very writ petitions.

(Copy of order dated 02-06-2021 is annexed as Annexure “F”)

. That copy of judgment dated 12-05-2009 is already annexed with instant

Execution Petition as Annexure “A” at page No. 04 to 07 while copy of
judgment dated 14-06-2023 passed by Honorable Peshawar High Court |
Peshawar is hereby ' annexed with instant objection Petition as

Annexure “G”.

It is therefore, humbly requested that on the acceptance of this petition

under section 47-CPC, 1908 the titled Execution Petitions may kindly be

dismissed in favor of the respondents.

' Secretary

Elementary & Secondary Education Department

Khyber Pakhtunkhwa Peshawar
(Respondent No. 05)

(Muhammad Tanveer)
District Education Officer (M)
Abbottabad '
(Respondent No. 03)
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. BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
“TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. /2024
‘ IN |
Execution Petition No. 155/2023
Govt, of KP through Secretary E&SE Department. & others ...... s Petitioners.
VERSUS

Saeed Rabbani SST GHS No. 01 Havelian District -Abbottabad & others

veresesnsRespondents

AFFIDAVIT

I, Mr. Muhanimad Tanveer, District Education Ofﬁcef (Male) -
Abbottabad, do hereby affirm and declared on oath that contents of forgoing

petition under section 47 CPC 1908 are correct and true according to the best of

my knowledge and belief and nothing has been suppressed from this Honorable ‘
Trlbunal
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Abbottabad & others.

s
*
:

BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

~Application No. 12024
- | IN- -
Execution Petition No. 155/2022
Govt, of KP through Secretary E&SE Department & others ...... cerens Petitioners.
VERSUS

Saeed Rabbam SST GHS No. 01 Havellan Dlstrlct Abbottabad & others
«eedessee.Respondents

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Officer, District Education Ofﬁcer (Male)
Abbottabad is hereby .authorized to submit Objection Petition on behelf of
Secretary; Elementary and Secondary Edueation Khyber Pakhtunkhwa Peshawar in
Execution Petition No. 155/2022 t1tled Govt, of KP through Secretary E&SE

Department & others Vs Saeed Rabbani SST GHS No 01 Havellan Dlstnct

ADDITIONAL SECRETARY
On behalf of
Mr. Masood Ahmad
SECRETARY E&SE DEPDTT
(Respondent No. 05) '
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Y ‘ in the Supreme Court of Pakistan
{Appellate Jurisdiction)
; ‘ : ' present:
Y . — Mr. Justice Anwar Zaheer Jamaii
2 ‘ N a Mr. Justice Khilli Arif Hussain
; voE : M. lustice ljaz Ahmed Chau_dhry
R _ - |
Clvjl Petition No.360 of 2013. . ) . ' ‘
{on anpeal from judgrent of KPK Serylce Tribunal, Peshawar
dated 30.1.2013, passed In implementatlon petition Na. 49/2012)
e . Muhammad Haroon -
C ' .petitioner
Versus '
Executive District Officer, Elementary & Secondary Education Dept Harlpur, etc
.. Respondents

Petitioner: : In'person. 4

For officlal respongents: Mr. Naveed Akhtar Khan, AddLA.G. KPK.
: w Mr Saeed-ur-Rehman, ADO (Edu.), Hatipur,

.

Date of Bearing: 2\9\‘8._2013

)UOGMEN

Anwar Zaheer ]amal!, 1, By this petltlon under Artlcie 212(3) of the

_gsnkutlon pf Islamic Republ!c of Pakistan, 1973, leave to “appeal is sought by

“utlc{ner M\]:hammad Haroan aga‘nst the order dated 30.1. 2013 passed by the

3—'-

b+ Pakhqunkhwa Service Trlbunal Peshawar (in short "the Trlbuml") wheraby

Ns amplem‘eptatlon apphcatlon .No.49/2012, In s_ervlce Appeal No.506{2009. was

-
i
e

gi;miksed In Wiew of sectlons 1 & 2 of Khyber Pakhtunkhwa Cessatlon of Payment of

i ggrrgarfs on Advance Increments on Higher Educational Qualification Act, 2012

i‘ M\i«%er Pakhtunkhwa Act No.IX of 2012).

l
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’ i We have heard the arguments of petltloner He has placed rellance
i

>

bn ti"ne earller Judgmant of the Tribunal dated 12:5.2008, whereby he was heid
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;e't\ Led fors the benefit of advance Increments on the basls of hlgher quallﬁcatlon
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In the Supreme Court of Pakistan G {
(Appellate Jurisdiction)

Prescnt:

Mr. Justice Anwar Zaheer Jamali
Mr. Justice Khilji Arif Hussain
Mr. Justice [jaz Ahmed Chaudhry

Civil Petition No. 360 of 2013.
(on appeal from judgment of KPK Service Tribunal, Peshawar
dated 30.01.2013, passed in implementation petition No. 49/2012)

Muhammad Haroon

e Petitioner
Versus
Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
L Respondents
Petitioner : In Person
For official respondents: Mr. Naveed Akhtar Khan, Add! A.G KPK
Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur
Date of Hearing 29.8.2013

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3) of the

Constitution of Islamic Republic of Pakistmi, 1973, leave to appeal is sought by

petitioner Muhammad Haroon apainst the order dated 30.01.201, passed by the
Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”) whereby
his implementation application No. 49/2012. In service Appeal No 506'/2009,- was
dismissed in view of sections 1&2 of Khyber Pakhtunkhwa Cessation of payment of
Arrea‘rs on Advance Increments on Higher Education Qualification Act, 2012
(Khyber Pakhtunkhwa Act No. IX of 2012.)

2. We have heard the arguments of petitioner. He has placed reliance
on the earlier judgment of the Tribunal dated 12-05-2009, whereby he was held
entitled f\or the benefit of | advance increment on the bases of higher qualification.
For this purpose, he has also placed reliance upon the judgment of this Court,
reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

3. As against it, learncd Additional Advocate General KPK, Mfr. Naveed
Akhtar Khan, .strongly contends (hat benefit of earlier judgment dated '12..5:2009,



- through implementatlon apphcatlon No.48/2012 filed before the Tribunal “annot

be allowed to the petitioner In view of the clear language of section-1 of Khybgr’

Pakhtunkhwa Act No.iX of 2012, which has made lts section-2 applicable with

regrosbective,effect from 01.12.2001 and, thus, made the said judgment

unlmplementable.

4,

" We have considered the above noted submisslons made before us by

the petitioner and the learned Addl. A.G KPK and seen that Indeed as per ]pdg’ment '

b
of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of

&

advance lncrements on the basis of his higher quallfication, but such judgment haé

lost Wts efﬁcacy‘for the purpose of implementation by clear Intendment through

sectlons 1 and 2 of Khyber Pakhtunkhwa Act No.IX of 2012, which read as under:-
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"1, short title, application and.commencement. — (1) This Act may be calted

the Khybder Pakhtunkhwa Cessation of Payment af Arrears on Advance

lncremems on Higher Educational Quailficatlon Act, 2012,

{2y it shall apply to all the cmployees of the Provinclal Government, who

were entltied 10 recelved advance Ingrements on higher educatlional quaiification.
{3} it shall come into lorce at once 3nd shall be deemed to have taken effect

on and fom 1" day of Deceraber, 2001.

2. ‘Cessatlon of paymen‘x ‘of arrears ‘on advance !quemems on hlghcr

. qzducatl}nal qualification,— {1) Notwithstanding anvthlng conlalned In any:

{dedlslort, Judgmant and order of any Trlbunal ar Caurt lnclqdlng High Courl or
fSuprem‘n Court of Pakistun, fot the: purpose or any-claim for ndvmen! of arrears on
,accoun{l of. advance Increments. on hlgher eduaa:lonal quallﬂuauon sanctidned In:
t‘_nutsu;u{ce of any “order, letter, office memoranda. nouﬁcatlon, lnstructicns and .
Iother lnstruments Issued before 1. 12,200, such orders, letters, -offlce
jma‘mor?nda, natificatlons, Instructions and other Instrumeats shall be deeméd to

bemenoexlstent. ceased ar revoked and no further dalm whatsoever on the basls

a’ _’of 'these [nstruments shall.be entertalned and.all-cases In respect of such clalms

: ;‘m’endlng {n any Court-or, Trlbunal Indudlng High Court and Supreme Court of
(1 *Pjiustap shill stand abated.

v ‘(g)' i Any order made, instruction issued, dec!sion. ]udgmem or crdar of any
“Court or Tribunal Ingluding a High Court or, the Supreme Court, impiemented
lmmw;htelv before-the commencement of this.Act, shall be deemed to have baen
u ',vaﬁﬁlv %nade. lssued and Implemented by the date of commencement of this Act,

efnd- ?am( amoum. aiready pald there-tmder oh account of advance Increments of

arwars the.reof shall be deemed to have been valldly pald and shall not be

...4‘(...«,:-- 5 as n
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C.P 360 0f2013

through implementation application 'No. 49/2012 filed ~before the Tribunal cannot
be allowed to the petitioner in view of the clear language of section-1 of Khyber
Pakhtunkhwa Act. No. IX of 2012, which has made its section2 applicable with

retrospective  effect from  01.12.2001 and, thus, made the said

unimplementable.
4,

Judgment

We have considered the above noted submissions made before us by
the petitioner an_d the learned Addl. A.G KPK and seen that indeed as per judément
of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of
advance increments on the basis of his higher qualification, but such judgment has
lost its efficacy for the purpose of implementation by clear intendment through
sections | and 2 of Khyber Pakhtunkhwa Act No. IX of 2012 which read as under:-

“1. Short title, application and commencement.---(1) This Act may be ealled
the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

Increments on Higher Educational Qualification Act, 2012.

(2) It shall apply to all the employces of the Provincial Government, who
were entitled to received advance increments on higher educational qualification.

(3) It shall come into force at once and shall be deemed to have taken effect on and
from 1st day of December, 2001, '

2. Cessation of payment of arrears on advance increments on higher

educational  qualification.---(1) Notwithstanding ~ anything contained in any
decision, judgment and order of any Tribunal or Court including High Cpurt or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctidned in
pursuance of any order, letter, office memoranda, notification, instructions and

other instruments issued before 1.12.2001, such orders, letters, office memoranda,

notifications, instructions and other instruments shall be deemed to -

be non-existent, ceased or revoked and no further claim .whatsoever on the basis
of these instruments shall be entertained and all cases in respect of such claims

pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated.

(2}  Any order made. instruction issued, decision, judgment or order of any
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement ol this Act, shall be deemed to have been
validly made, issued and implemented by the date of commencement of this Act,
and any amount already paid thereunder on account of advance incrémen}s or
arrears thereof shall be deemed to have been validly paid and shall not be

recoverable from the recipient Government employees.”
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3. A bare reading of the abiove sectlons from Khyber Pakhtunkhwn Act
No.IX of 2012 makes It crystal clear that whatever benefit the petitioner was
‘claiming through. the judgment dated 12.5.2008, has’ been nullified by the

legis!dture th?ou_gh clear intendment in unequlivocal terms, while vires of the said

‘Act.have not been challenged before any forum,

5. . This being the pasition, icave to.aopeal Is refused and this petition ls

Sd/- Anwar Zaheer Jamali,J
'Sd/- Khilji Arif Hussain,J
Sd/- Tjaz Ahmed Chaughry,J
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C.P3600f2013,

5. A bare reading of the abové sections from :Khyb‘er Pakhtunkhwa Act
No. IX of 2012 makes it clear that whatever benefit the petitioner  was
claiming through the judgment dated 12.5.2009, has been »nulliﬁed- E;y the
legisldture through clear intendment in equivocal terms, ‘whi-lé vires of the: said

Act have béen challenged before any forum.

6. This beéing the position, leave to appeal refused and this p'e_ti,tion_ is
- -dismissed. ‘

Sd/- Anwar Zaheer Jamali, J

Sd/- Khilji Arif Hussain, J _

Sd/- Tjaz Ahmed Chaudhry, J -

Certified to be True Copy' -

Islamabad :
29" August 2013.

Not approved for reporting

Supefjnﬂcndent A
Supreme Court of Pakistan
'ISLAMABAD
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1N THE SUPREME CQURT OF PAKISTAN
(Appelate Jurisdiction)

Irosen):
A, Justion Qi Frex Is3
Mr. Justice Syed Manzoor Alishsh

1

‘ -} of 20! _
o3 rpped fro the i grret of 17K S Tribsaml Pkl
&ited o &2z 1y, presed s Appetls No g3 B el +50)

anscot Asmmad (W CP. lﬂ-?{iﬂlﬁ; _
oceen AYktar (B CP 632 L
Vet s - ~Pditsoners

: Versus
The Seetctary FEdvaation, Government of RPK ric {in both cares)
. \ _Respoadents

Pelthuners: | 15 prrzen Un both cases)
Forthe rpondents: -~ Mz Slujabid All Khan, AddL AG. KPK
Uateof bearing: dy.m.:o:s |
JUDGMENT

Sved Mansoor Al Shah, 3. - The facts of the case ate that
petitionors in ‘lmh the prtitions were appalnied as Primay Scbao! Toxterx
'{"I’Sl"'j. Magnzoor Mm".zd,. petition=r in Ciil FPetition -Noa7z2-T/20t3
(“Pcliﬁon:ér No.1"7), however, retired from sacmoc 0o 01.02.2016, while
Yarmeen Akhar, petitioner in Chdl Petition Noa73-P/2013 (“Pctitioner

No.2") is still In serdce.

1 Reshydgerements on the basis of soquiring higher cducational gualification while in
*yerf of Pakistan

crreer. repvice, Fetitioner o,
dated 24.3_&19’83 while petitioner No.2 was given three adfvance Increments
under the same Notification plus a move-over to BiS-ag. {Bcﬁilionm claim that
a5 por subsequent Nolification dmed 1.08.19y1 Laved by the Finance .
Department, Government of KPE, petitioncr Nu.y olight 1o lave been given 12
advance increments for abtaining higher cducationa! qualification of FABA

i "%xnd 3.4, while petitioner No.z be given six advancr increments, a5 per the

Grktian Ofticer

Disti
(Male) Abbottabad

Thete pelitions pentain o thelr altm  reganding  adoance

1 was given five.adrance inerements under Notifization

" ume Notificstion for abtaining the qualificytion ef FA and B.A. It b subimitted ‘

\
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A IN SUPREME COURT OF PAKISTAN

(Appellate Jurisdiction)

Present:
Mr. Justice Qazi Facz [sa
Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P 0f 2013
(An appeal from the judgment of KPK Service Tribunal, Peshawar
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahmed (in CP. 172-P/2013)
Yasmeen Akhtar (in CP. 173-P/2013)

........... Petitioners
Versus
The Secretary Education Government of KPK etc (in both cases)
.......... Respondents
Petitioner - In Person (in both cases) ‘
For the respondent: Mr.Mujahid Ali Khan, Add AG KPK
Date of hearing: 07-12-2018
JUDGEMENT
Sved Mansoor Ali Shah, J. :- The facts ol the case are that

petitioners in both the petition were appointed as Primary School Teachers
(“PST”).  Manzoor  Ahmed, petitioner  in  Civil Petition  No.172-P/2013

(“Petitioner No. 17”) . however, retired from service on 01-02-2016,

Yasmeen  Akhtar, petitioner in  Civil Petition No. 173-P/2013  (“Petitioner

No.2”) is still in service.

These petitioners pertain  to  their claim  regarding advance

increments on the basis of acquiring higher e¢ducational qualification while

service. -Petitioner No.l was given f{ive advance increments under Notification
dated 24-08-1983 while petitioner No.2 was given threc advance increments

under the same Notification plus a move-over o BPS-09. Petitioner claim

as per subsequent Notification dated 11-08-1991 issued by the Finance

Department, Government of KPK, petitioner No.l ought (o have been given
advance increments for obtaining higher educational qualification of LA,
- and M.A. while petitioner No.2 be given six advance - increments. as  per

same Notification for obtaining the qualification of F.A and B.A. It is submitled
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that the petitioners were oppaluied as PST when thn quiifieation Im Phise v

- post wes matriculntion.

K Arpig the vase for blniself and fue pitifones oy, Me.
Mantoar Ahuad auhtﬁilla‘l i I~l1i'»:r wern Ribally  granted f.:r!unnmf
fncrcm-mts vl Notfieytlon dnted] a.1,08,1947, binvever, ilmavpiaently thoegh
e NatiBratlon dated 1t.08.ton1, the oumber of infinmey fnerenpente wene
incrvaent, fasmuch ng, it woa also poantesd for alitalnbug: ldgher edueatinil
rnallfieation of Mo 1w aubimits that the anid potificnthon b applienlile (o PNTY
and ploced telianey on an wnreporiesd fudment of this Qo Watenl
an.e7.2003, pussed In Civil Petitinn No.f2r/2007, as well sy, e mtim‘q\lﬁ!t
tiotifention Issued Lo the light of the sald Judgment b, Natlenfinn dhutnl
42.05.2000, issued by the Wementary and Seeondary Hluentinn [mﬁmmcm.

Gosernment of KPR The above clted ]mlm{cm eatemls the lepufit ol

?{ .:' f«‘&ntiﬁm\lmi'daléd 11,08.1991 to tenehiers,
Wt v/
Ghene Repfstrag:

Lenrned Additlonal Advorate Genernd, RPR representing Lho.
| Cored of Paxlstan,

etiur Gavernmenl, sutunits that the case of the petitlondrm Ty gaverned Dy
Notificntion dated 2.4.08.1987, Issued by the Finance Departmens, Gthmutc:ll
of KPK awl a4 per clnuse 9 of the sald natificallon, petitioner No.y 1a entitled to
five ndvance lncrements for oliaining A and-B.A., wheeean, petitioner No:2
is entitled to three advance increments s she hos alrendy beun r,m_nlv-ni the
¢ benedit of move-over to lhigher pay senle ra pur Nolification dated 07.08.1991,
fssued by the Finanee Department, Govemment of KPR, Learned Inw officer
ins placedl rolinnce on an unreported judgment of this Court-duted -08.y,2014,
pusse"d'lﬁ Cﬁvﬂ Patition No.g2as/zon, whieh disensse tha mode of cu\éuluzion:
of aduance increment granted for higher educstional qualification, tn this case,
i was-held that aduarice ipcrenwenl can only be gronted [c}r the higlest
:/i,)* educationa! qunlification oblni.ncd,ymi adyance iricrunmn;s for the degrees
N e

]
v'.

%Jending up to \he finnl degrec stand merged Inte advance incremont prescribed

. {ortha highest qualification. In 6ther words, aduance incremonts for obtuintng

FA (wo rdvanee {ncrements) and B.A (l‘opr advance increments [ncluding two

Dfsitiit Education Officer . @ CamScay
(i pkbabitkedd -
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that the petitioners were appointed as PSTs when the qualification for the said

* - »

post was matriculation.
3. Arguing the case for himself and for petitioner No.2. Mr.
Manzoor ~ Ahmed  submitted that they  were literally  granted  advance
increments  vide Notification dated 01-08-1983, however, subsequently through
the Notiﬁcation dated 11-08-1991 the ndumber of wdvance increments  were
increased. Increments as, it was also granted for obtaining higher cducational
qualification of M.A. He submits that said Notification be applicable to “PST”
and  placed reliance on  unreported  judgment of  this  Court  dated
09-07-2007, passed in Civil Petition No. 5252007, as well as, thc subsequent
notification issued in the light of the said judgment i.c Notilication dated
13-05-2009, issued by  Elementary and  Secondary  Education  Department,
.Government of KPK. The above cited judgment extents the - benefit  of
Notification dated 11-08-1991 to teachers. .

Learned  Additional Advocated General, KPK réprescnting the
Government, submits that the case of the petitioners 1s  governed by
Notification dated 21-08-1983, issued by the finance department, government
of KPK and as per clause 9 of the said notification, petitioner No.l is 'cntitledv to
five advance increments for obtaining F.A and B.A, whereas, petitioner  No.2
is entitled to three advance increments as shc has already bccn- granted  the
benefit of move-over to higher pay scale as per Notification dated 07-08-1991.
issued by the Finance Department, Government of KPK, Learned law officer
has placed reliance on an unreported judgment ol this Court dated 08-09-2011,
passed in Civil Petition No.1425/2011, which discusses the mode of c;'tilculation
of advance increment granted for higher educational qualification. In this case
it was held that advance increment can only be granted for the highest
educational  qualification  obtained, as advance increments for the degrecs
lending up to the final degree stand merged into advance increments prescribed
for the highest qualification. In other words, advance increments for obtaining .

F.AA (two advance increments) and B.A (four advance increments including two

A
<\« “(‘ @
, Q&\Cc‘\
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Vot cllnlwl ooy s I Cib Petltion: Nogue/eony i} datl

atbaon gassed i Clvil Petition Nu. L6201 However, befoge gy, oty
the ‘lllvrhs of e case, we need (o (st examine thae Juntielabifity of the elabne i

the Hpht of Act of 2oz, Fhe preamble ol At of 2002 provides s apdee

"1 Khgher Vakhtunbhaa Vesnation of Payinent ol Arteaty on Advaes
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pasented ta by the Governnt wf the Khylies Pakhtnnklive un il May, dov s
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advance increments granted for F.A) and merged into advance = increments
granted for obtaining M.A (fix advance increments). therefore, providing two
advance increment for each higher educational qualification.

5.. . He further submits that at this stage the claim of the petitioners
cannot be entertained in the light of section 9 of the Khyber Pakhtunkhwa
cessation of Payment of Arrears on  Advance Increments on  Higher
Educational Qualification Act, 2012 (“Act of 2012”), by the virtuc of which the
instant petitioner cannot proceed and stand abated. e placed rcliance on  an
unreported * judgment of this Court dated 29.8.2013, passed in Civil Petition
No. 360/2013.

6. We have heard the partiecs at some length and have gone through
the record of the case. While the argument of the petitioners might have some
merit with regard to grant of one advance increment in the case of petitioner
No.l and four advance increments in case of petitioner No.2 in the light of
Notification dated 11.08.1991 read with the unreported judgment of this
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into
the merits of the case, we need to first examine the justciability of the -claims in

the light of Act of 2012. The preamble of Act of 2012 pro@idcs as under:-

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Bill 2012 having been passed
by the Provincial Assembly of Khyber Pakhtunkhwa on 8" May. 2012 and
assented by the Governor of the Khyber Pakhtunkhwa on 8" May. 2012 is

hereby published as an Act of the Provincial Legislature of the Khyber
Pakhtunkhwa.

Whereas advance increments have been granted in certain  Provincial
Government employees on the basis of acquiring or possessing higher
educational  qualification over. and above the prescribed  educational
qualification from time to time.

And whereas the Provincial Governinent vide Notification No., (PRC):
1/2001, dated 27.10.2001 had already discontinued the scheme of advance
increments on higher educational qualification.

And whereas due to financial constraints, it is nol possible for
Provincial Government to pay the claimed and unclaimed arrcars accrued
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Atishereby enacted ns fullawas* (emphasts nipplied)

Wh\\e seetlonea rends ny wndler;-
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claim_for_payment gt miears.on.necountef advance dnceements .on.blglier
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eitestnined. nnd.all cases b gespeet ol auch glalmu peoading, o any. courlut

. Tobusalincludivg.Nleh Contand Supreme Coutt ot Labbtan ahall. wtaw
abated,

{2) Any grder made, Instructian hsued, dechion, judpneat of utder of any
couri ur Tribunal lncluding o High Court of the Sufucine Cuunt, Implemiented
Immediately before the commenrement of thiv Act, ahall Lo dlermed (o have
“been valldly made, lssued and implemented by the date of commencemant ol
thls Act, and any amount alrcady pahi thereumler on account of- ndvance
Increments or amain’lizpico! hall be deemed 1o have heen validly pald sl
/(_,J!Iall nal he tecoverable from the reciplent Gavernmeal employees”
(enphasis supplied) - ‘

peshawar,

&

7 Plain reading of the above provisions. show that the claim of
advance incroments on obtalning igher cilucmlonﬂ quolification was
| discontinued by the Provinclal Government on 27.10.2001. Sectlon-2 of the Act .
_of 2012 provides that claim for payment of arreats of advauce Incretnents shall
'Abg deemed non-cxlis,lcul and no further claim whatsocser on thie basis of these
instruments shall be enterinined ondall cnses in respect of such claims pending
in'any Court ar Tribunal including High Court ant Supreme Court shall stand
abated. Sub-section 2 provides that any smount of ndvonce increment or

arrears thereof nlready pald before the commencement of the Act of 2012 shall

b deemed to lavo been valldly paid and shafl not be recoverable from the

 reciplont government employecs.

8. The scope of Act of 2012 {s hat after the promulgation of the Act

e, w.ef:1),05.2012, no-government employee can claim arrears on account of

sdwnce Increments for higher educational qualification and advance ,/ :
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It is hereby enacted as follows; (¢mphasis supplied)

While section-2 reads as ﬁnder:-

“2. Cessation of payment of  arrears on advance increments on
higher educational qualification.---(1) Notwithstanding anything
contained in any decision, judgment and order of any Tribunal or Court
including High Court or Supreme Court of Pakistan, for the purpose of any
claim for payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, lelter, office
memoranda, notification, instructions and other instruments issued before 1.
12.2001, such orders, letters, office memoranda, notifications, instructions
and' other instruments shall be deemed to be non-existent, ceased or revoked
and no further claim whatsoever on the basis of these instruments shall be
entertained and all cases in respect of such claims pending in any Court
or Tribunal including High Court and Supreme Court of Pakistan shall stand
abated. = :

(2) Any order made, instruction issued, decision, judgment or order of any
" Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have
been validly made, issued and implemented by the date of commencement of
this Act, and any amount aiready paid thereunder on account of advance
increments or arrears thereof shall be deemed to have been wvalidly paid and

shall  not be recoverable from the recipient Government  employees.”
{emphasis supplied) ,
7. Plain reading of the provisions show that the claim  of

advance  increments on  obtaining  higher  cducational  qualification  was
discontinued by the Provincial Government on 27.10.2001 Section-2 of the Act
of 2012 provides that the claim for payment of arrears of Advance Increments shall
be deemed non-existent and no further claim whatsocver on the basis of these
instruments shall be entertained and all cases in respect of such claims pending
in any court or tribunal including high court Supreme Court shall  stand
abated. Sub-section 2 provides that any amount of advance increment or
arrears thereof already paid before the commencement of the Act of 2012 shall
be deemed to have been validly paid and shall not be recoverable from the
recipient government employees.

8. The scope of Act 2012 is that after the promulgation of rthe Act
ie wef 11.052012, no government employee can claim arrears on account of
advance  increment for  higher  educational qualification and  advanced
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‘ fnomncnts and arrears nlready patd shall not be recoverable from the recipiont
government employee. “Arrears” Includes payment of a dchl'nf (e dlischarge
of-on obligationt. In this case, claim of the petitioners for mfvance Increment
under Notification dnted 11,8.1991 Is an oulstanding arrear. Referonce o the
deeming commencement date’ under section-1(3) of the Act Is simply to

| identify the cutoff dute for the purposes of tabulating arrcars as mentioned in

section2, which, if outstanding on 11.5.2012, will not be pnynblc; and no clalm

relnling to the same enn he entertained.

9 - In the instant case petitioners are secking arrears on thie Lasis of . :
Notification dated 11.08,3991 and In the light of section-2 af the Act of 2012, o
thelr clalim cannot be entertained ond Is not justiciable, Rellance is placed on “
unreporicd judgment of this Courl dnted 29.08.2013 passed In CM] Petition ;a(
No.360/2013. The petitioners have not cholienged the vires of the Act, fl’
therefore, these petitions stand nbated under Act of 2012, as a result leavelo - .0
appeal is declined and these petitions nre dismissed. /,L_—-'/ ' ‘
’ ¢

8d/- Qazxl Faez Isu, J.
§d/- Syed Mansoor All 8hah, .5

peshawar,

o7% December, 2008. . .
* Not approved for repor{ing. '
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Increments and arrears already paid shall not be recoverable from the recipient
government employee “Arrears” includes payment of a debt or the discharge
of an obligation. In this case, claim of the petitioners for advance increment
under Notification dated 11.8.1991 is an outstanding arrear. Reference to the
deeming commencement date under scction-1(3) of the Act is simply to
identify the cutoff date for the purpose of tabulating arrcars as mentioned in
section-2, which, if outstanding on '11.5.2012, will not be payable and no claim
relating to the same can be entertained.

9. In the instant case petitioners are sccking arrcars on the basis of
Notification dated 11.8.1991 and in the light of section-2 of the Act of 2012,
their claim cannot be entertained and is not justiciable: Reliance is  placed  on

unreported judgment “of this Court dated 29.8.2013 passed in Civil Petition

No0.360/2013. The petitioners have not ~challenged the vires of the Act,
therefore, these. petitions stand abated under Act of 2012 as a 1c>,ult lcave to
appeal is declined and these petitions are dismissed. '

Sd/- Qazi Faez lsa, J.

Sd/- Syed Mansoor Ali Shah, J.
Peshawar, ‘
07" December 2018

- Not approved for reporting

Sadagat Certified to be true copy

Assistant Registrar
Supreme Court of Pakistan
' Peshawar
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GOVERNMENT GAZETTE

KHYBER PARHTUNKHWA
“Published by Authority .
PESHAWAR, TUESDAY, 15TH MAY, 2012, _

PROVINCIAL ASSEMBLY SECRETARIAT
.~ KHYBER PAKHTUNKHWA

NOTIFICATION
Dated Peshawar, the 16th May, 2012.

: : |
No. PA/Khyber Pakhtunkhwa/Bills/2012/ 20711.—The  Khyber Pakhtunkhwa
Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on-8% May,
2012 and assented to by the Governor of the Khyber Pakhtiitkhwa on 11t May, 2012 is hereby
published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa,

THE KEYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
ACT, 2012. |

(KHYBER PAKHTUNKHWA ACT NO. IX OF 2012) -

(first published atter haviug received the assent of the Governor of the Idiyber
Palchtunldiwa in the Gazette of the Kliyber Palditunliiwa
(Extraordinary), dated the I " May, 2012).

AN
| AC

fo cease tlie payment of arrears acerued on account of advanuce [ncrements on
ligher educational qualification. -

WHEREAS advance 'inéremex;ts-‘:llaire been gl'anfed to certain Provincial
Government employees on the basis of acquiring or possessing higher educational
qualification over and above the prescribe educational qualification from time to
tine;

| 893

ooy EducANOR Qftice!
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AND WHEREAS the Provincial Government vide Notification No. (PRC)1- <

1/2001, dated 27.10.2001, had already discontimied the scheme of advance
increments on higher educational qualification;

AND WHEREAS due to finaneial constraints, it is not possible for Provineial

Government to pay the claimed and unclaimed arrears accrued from the said
inerements; ~ '

It is hereby enacted as follows:-

1. Short title, application and comimencement.— 1) This Act may be called the
Khyber Paklitunkliwa Cessation of Payment of Arrears on Advance Increnients on

Higher Educational Qualification Act, 2012 ~——

‘ (2) It shall apply to all the employees of the Provincial Government, who
‘were entitled to received advance increments on higher educational qualification.

(3) - It shall come into force at once and shall be deemed to have taken
effect on and from 1% day of December, 2001.

2. Cessation of payment of arrears on advance increments on higher
educational qualification.—(1) Notwithstanding aunything contained in any
decision, judgment and order of any Tribunal or Court including High Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, office memoranda, notification, instructions and
other instruments issued before 1.12.2001, such orders, letters, office memoranda,
notifications, instructions and other instruments shall be deemed to be non-
existent, ceased or revoked and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending

in any Court or Tribunal including Higl' Court and Supreme Court of Pakistan
shall stand abated. : '

(2)  Any order made, instruction issued, decision, judgment or order of
any Court or Tribunal including a High Court.or the Supreme Court, implemented
jmmediately before the commiencement.of this Act, shall be deemed to have been
_validly made, issued and implemented by the date of commencenent of this Act,
and any amount already paid there-under o aceount of advance increments or
arrears thereof shall be deemed to have been validly paid aud shall not be
recoverable from the recipient Government employees. ’

- on OHtiCer
© etrict Education
Dﬁt{;ﬂ ae) ApDottabad
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74, - Removal .Qi difficulties.— If any difficult arises, in giving effect to the
-+ provisions of this Act, the Provincial Government may make such orders as it may
.deem just and equitable. ’ |

| 4. Repeal.- The Khyber Palditunkhwa Cessation of Payment of Arreéirs on
Advance Increments on Higher Educational Qualification Ordinance, 2012 (Khyber
Pakhtunkhwa Ordinance NO. 1 of 2012), is hereby repealed. o

BY ORDER OF ME. SPEAKER

PROVINCIAL ASSEMBLY OF KHYBER |
PAKHTUNKHWA B

(AMANULLAH)
Secretary ! A
Provincial Assembly of Khyber Palditunidiwa

Printed and publishied by the dManager, ' !
Staty. & Ptg. Deptt,, Kliyber Pakhtunkliwa, Peshawar :
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Petitioner In person present.

',thlgatlpn Asslstant for respondents present,

From the record itIs evident that- the present petrhoner and others o

' fsled service appeals U/S 4 of the Khyber Pakhtunkhwa Servlce'

Tribunal Act, 1974 for grant of advance rncrements with, all back

11 /89. dated '11.08.1991 lssued ‘by Finance Department and‘ in

. * pursuance of judgment-passed by the August Supreme Court. of

L

Pakistan and -vide judgment dated 12.05.2009 .in appeal

"No. 1276/2007 all the appeals were accepted In the meanwhile, .

”Khyber Pakhtunkhwa Cessatlon of Payment'.of Arrears on Advance e

"* . benefits on the basis of Para-05() (¢) of the Notification No. FD (PRO).

[

Increments c_m Higher Qualification Bill 2012 having been passed by ", '

’assented to by the Governor Khyber Pakhtunkhwa on 1% May, 2012

was publlshed as an’ Act of the Provrncral Legrslature of Khyber .

well as in the August High, Court Appeals pendlng in the Service

~the Provipcial Assembly Khyber Pakhtunkhwa on 8% May, 2012 -and

. Pakhtunkhwa Thls Act was challenged before the Servlce Tnbunal as ‘

Tribunal were wlthdrawn by the appellants vide order. dated "

21 03 2018 of this Tnbunal Wnt Petltlons were allowed vnde order ,'

dated 08 06.2017 and the ofﬂcral respondents were dlrected to provlcle )

‘the benef ts of advance 1ncrements accordrng to the notification dated -

" 11.08. 1991 on attalnlng hlgher qualification dunng sefvice. 'lhe )

B respondent departrnents challenged the said -order ln the August :‘

. Supreme Court of Paktstan and vrde “order dated 18.12.2019 of the "

August Supreme Couit of Pakrstan, leave was granted and the' .

impugned ]udgment passed by the Hon'ble Peshawar ngh Court was

suspended.

[t AEE - o R o T S

W 3

Drst(r o) Agnouaba ¢

. . » N .
. . R
. ey - . - . . .
LA Tia e T T e e ed TS e T

ST CamScan



.

In ytew of the above dlscussion the lnstant executlon proceed!ngs

decislon by the August Supreme Cou:t of Pakistan, Flle be consigned

-

. .
. . .
" .
1 re 2
L) K
-
.

.‘ are adéourned slne dle till the decislon by the August Supreme Court of

' ‘Paklstan. Petltloner Is at |iberty to seek Its restoratlon after the

——

o the ~record room.

- EXAMINER
Khyber Pakhtunkhwe
Service Tribupal, . . .
Peshawar . _ . )
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Govemumwnt of Khyter  Pakhtunkhwa  thuough Secretary  Establishinent
Departmwent, Peshawar & others
' ' PETITIONERS ,
VERSUS
i
Socndullah & others RESPONDENTS
]
Arpaal from : Tlon'ble Peshawuar High Court, Peshawar |
Cowwrsel for Petitioner : Adpocate Genemal, Khyber Pakhtunkhuca
’ Peshaear -
Instituted by : Mian Saaduliah Jandoli, AOR
INDEX
SNo | Descn‘pﬁon of documents ' — Dated Page |
1. | Concise statement 08-08-2023 | A-B ' E
4 2 | CPLA 08-08-2023 11-5
3. | Short dlongwith detailed  Judgment of | 14-06-2023 | 6-12 '
' Peshawar High Court Peshawar .
11 Ground of Writ petition No. 5253-P/2014 23-06-2014 | 13-20
5. Remand order of Supremé Court in CA No. | 02-06-2021 |21-24
2139 of 2020
6. Parawise comments of Petitioner No..2 10-03-2015 .} 25-26
7| Parawise comments of Petitioner No3 17-4-2015 | 27-28
8. | KD cessation of payment of arrcars on advance | 27-03-2012 | 29-M
increments on higher educational qualification
Ordinance 2012 .
9. | KP cessation of payment of arrears on advance | 15405-2012 | 32
increments on higher educational yuallfication
Act, 2012
10. | Judgment inCA No. 1225 of 2007 : 20-06-2013, 135-39
11. | judgmentin COC No. 133 of 2002 11-10-2012 | 4042 .
12. | Copy of Notification of Finance Deptt circular | 11.08-1991 | 43-l6
letter no. FO(PRC)1-1/09
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: 13. | Copy of letter No, FD(SRI)2-123/02007 03-01-2009 |47 |
1 14. | Copy of educational documents | | 48~66
15. | Copy of Judgment in CP No. 525 of 2007 19-07-2007 | 67-69
16. | Copy of Judgment in WP No.368/2009 24-03-2009 | 70-73
17. | Policy regarding grant of advance increment on ‘ 74-75
higher qualification to the téaching staff (non| -
Gazetted) : ‘ i
18. | Judgment in CP No, 172-P/2013 07-12-2018 | 76-80
__19. | Stay application 08-08-2023 | 81-82
20. | Affidavit of facts & service | 08-08-2023 | 83-84
- 21. | Notice to the respondents - _ | 08-08-2023 | 85-86

CERTIEIED that the paper book has been prepared in accordance with \he rules of
Court and all the documents necessary for duc appreciation of the court.have be
included in it. Index is complete in all respect. | :
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IN THE SUPRE

ME COURT OF PAKISTAN
(Appellate Jurisdiction)

CPLANO. 5 H-¥ _pon

Government of Khyber Pakhtunkhwa through Becretary Establishment
Department, Peshawar & others '

- PETITIONERS
VERSUS
Saeedullah & others RESPONDENTS
CONCISE STATEMENT
T TSubject matterand the | Claim for advance increments on  higher
law qualification '
2 | Controversy between the | The respondents challenged the vires of the Acl of
‘parties Khyber Pakhtunkhwa Cessation of payment of

arrears on advance increments on higher cducation
which was later on abandon and clalms of advance
increments in the letter dated 11/08/1991 and if
they fulfill the conditions mentioned therein for |
the grant of advance Increments they be consider

for the same.
3 | Which side has filed this Government / pelitioners
petition - ..
4 | Court/Forum Dale of Who filed it and with what result
a) Institution
: b) Declsion
5| Hon'ble Peshawar High | a)23/06/2014 | Respondents filed writ petition .
Court, Peshawar b) 08/06/2017 | which has been accepted.
6. |Supreme Court of [a)16/08/2017 | Petitioners field CPLA which
Pakistan b) 02/06/2021 |was converted into Appeal and
the same was allowed by
remanding the matter back to
High Court for decision afresh.
7. [Hon'ble Peshawar High | a) 23/06/2014 | Respondents filed writ petition
Court, Peshawar b)14/06/2023 | which has been accepted.

6 | Polnts noted in the Treatment of polnls.in the impugned

questioned the vires of the Khyber
Pakhtunkhwa  Cessation  of
Payment of -Arrears on Advance
Increments on Higher Educational

impugned Judgment - judgment
In_ all these petiions, the|ln view of above, we, without commenting
respondents  have  malnly | upon the vires of “the Act” and in view of the

statement of the Learned Advocate General,
Khyber Pakhtunkhwa, dispose of this and the
connected writ petitions and  direct the
petitioners to consider the case of the
respondents in the light of circular letter dated

Qualification Act, 2012,
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(hercinafter to be referred as “the
Adt”

Comments were called from the

titioners  who furnished the
same, wherein, they opposed the
issuance of desired writ asked for
by the respondent

11/08/1991 and in case, they fulfil the |
condition mentioned therein for the grant of
advance increments prior 1o (he cut-of-date,’
they be allowed such benefits. It Is, however,
clarified that only the case of the presenl
respondents shall be considered and that:
others cannot claim such benefits, having not

agitated the matter at the relevant time.

71 Question requiring consideration & decision by the Supreme Court

> Whether the Provincial Government had already discontinued the scheme of
Advance Increments on Higher Educational Qualification form time to time
vide Notification No. (PRC) 1-12001 dated 27/10/2001, which was later on
converted into proper law promulgated by the Provincial Assembly?

» Whether the legislature has no authority to nullify the judgment of superior
Court through proper and competent legislation? '

h

Whether the respondents have lost the claim after passing of Cessation of
Advance Increments on Higher Education Qualification Act, 20127

» Whether after abandoning the prayer to challenge the varies of law, the claims
of respondents did not remained in filed wilh any prayer and the relief
granted by the High Court to the respondent Is beyond the pleading?

8. LAW/RULING ON THE SUBJECT
FOR AGAINST
T | CONSTITUTION OF ISLAMIC REPUBLIC OF | - NIL
PAKISTAN 1973

KHYBER PAKHTUNKHWA CIVIL SERVANT

CESSATION OF ADVANCE INCREMENT ACT,
2012 :

PLD 2012 SC 1923

CERTIFICATE

Certified that, we, the undersigned prepared the above concise statement which is
correct.

. ﬂ L 1
A\CV | * ,
ain Saadullah Jandoli) (Additional Advocate General)
Advocate-on-Record ‘Khyber Pakhtunkhwa
upreme Court of Pakistan -

For Government/ Petitioners '
Jcatron Officer
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurlsdiction) ‘

CPLA NO._5/ —F __pon

Government of Khyber Pakhtunkhwa through Secretary S&GAD, Civil
Secretariat, Peshawar (Now Gout of Khyber Pakbtunkhwa through
Secretary Establishinent Departinent, , Peshawar)

Secretary to Government of Khyber Pakhtunkhwa, Finance Department,
Civil Secretariat, Peshawar

Secretary, Elementary & Secondary Education, Civil Secretarial, Peshawar

Exccutive District Olficer, Elementary & Secondary Education, Buner (Now

District Education Officer (Male), Bunner)

Executive District Officer, Elementary & Secondary Education, Swabi (Now
District Education Officer (Male), Swabl)

PETITIONERS -
VERSUS

Saeedullah S/0 Rizwan Ullah, District Swabi, PET, GHS Panjmand.

Abdul Raziq S/ 0 Muhammad Jamil, District Swabi, AT, GHS, Panjmand.
Fazal Hadi S/o Rahim Ullah, CT, GMS, Agarai (Jica) District DBuner,
Presently residing at Danish Abad, House No.10, Stree-D, Peshawar. s
Ali Gohar Khan S/o Mardan Shah, PET,GMS Kawaga, District Buner
Presently Rashakal, district Nowshera.

Mukhtar Ahmad S/o Said wahab PET, GMS Agarai (Jica) District Buner
presently at Eid Gah colony, Gul Bahar, Peshawar. ,

Ajpar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Buner,
presently at Ghani Plaza, Top floor, Khyber Super Market, Peshawar Cantt.
Muhammad Faqir S/o Gulab Khan, PET, GHS Jangai, district Buner,
presently at Ghani Plaza, Top Floor Khyber Super Market, Peshawar
Saddar.

Hussan Malook S/o Taj Malook appolnted as PST on 18-05-1995, GPS
Agarai (Jica) District Buner. -
Nazarul Islam S/o Abdul Maula appointed as AT:.on 16-7-2007, GMS
Chalindarai, Buner. |

Said Fagir S/o Habib shah appointed as CT on 30-6-2009 GHS Kawaga,
Buner.

Israr Ullah S/o Ikram Shah appointed as CT on 54-1999, GHS Kawga,
Buner. .

Safiq Ahmad S/0 Muhammad Yaqoob, ATGHS,  Asharrai,  District
Buner.

2
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UAE QQURT OF PAIUGTAN iy
{Appeliate Jurindiction) . ;

. ‘ '
Mr, Juatlea Quisar Alsmed, CJ 11
Mr. Justleo Mazhar Alam Khan Miankhel '
Mr. Juallce Bayyed Mazohar AU Akbus Haqyl "

CIVIL PETITION }O,2-F OF 3030

I.
(Agaloat the Judpmenta dated 8.6.2017, 2002019, 39103019 and |
33.102019, pansed by the Peshawar High Court, Peshawas, tn W.Pa,
No.2053 o 2014, 913.P of 2014, 1418 of 2014, 3081-P o 2012, 1182-P 0
2018, 2326-P o[ 2019 and 4713.P of 3018, respectively] .

]
[
. . H

' AND ’
' [
1

through  Secrstary  Establishment |

.

i

|

CA.2139 of 2019" Government of Kiyber Pakhtunkhwa ll
Depariment, Peshawar and others Vs. ‘

Sacedullah and othnrg

through Secretary Finance, Peshawar and

CA.21400f2019 Govemment of Khyber Pakhtunkhwa ]
others Va. Muhammad Igbal and others :

CA.21410f2019 Govemment of Khyber Pakhtunkhwa
through Secretary  Elementary &
Secondary Education, Peshawar and
others Vs, Molvi Muhammad and others

CA.2143 of 2019 Govemment of Khyber Pakhtunkhwa

through Chisf Secretary, Peshawar and
* others Vs. Anyat Ullah Khan and others

CA.2143 of 3019 Govenment of Khyber Pakhtunkhwa

through Chief Secretary, Peshawar and ‘
others Vs. Muhammad Rehman and
others '

. CA.986 0f3020 Govemmént of Khyber Pakhtunkhwa
: through  Secretary  Elementary &

others Vs, Muhammad Anwar

CP.2-Pof 3030  Provinclal  Folice ~ Officer,  Khyber
.- Pakhtunkhwa, Peshawar and others Vs,
Muhammad Akbar Khan and others

'TTESTED | o o
g For the Appellants ¢ M, Zahid Yousaf Qureshi, i
f /W * and Petitioners | Additional Advocate General, ' "
or Counk@c ‘ . ll
were Coun of PIAGIN ' ' . A

. (—-—'{ . ' .

DULLAH JANDOLE
J %%0 qg-onoﬂ\::‘nm n i
gupre Court Ot au\m:mt
For Govt Ot 1.P.K, Pasrs

Dis st Fadtatiss Olficet
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AL L I0LRLIG

(in all canav) Khyber Pakhtunkhwa

fuzale Khallg,
Lit, Officer/DEO Swabl
[ikline Ghani, DEO (M) Bunir
Shulkir Ullah, 8,0, (Lit),
. Department, KPK
For Respondents :

: Mr. Muhammad Ian Khan Khalll,
No.1, 2, 4 to 9, 1210 . ASC

14, 16 to 32 in
CA.2139 of 2019

Respondents in

3 Ncho
CA.2140 of 2019 .
For Rcspondcnto "t Mr. Amjad Alj, ASC a/v/
No2 to Sin CA.214} Mr. Ani{s Muhammad Shahzad,
of 2019 and 29, 32 AOR
and 33 in CA.2 142 of
2019
For Respondent No,1  : Mr. Muhammad Amir Malik, ASC
in CA.2143 of 2019 Sycd Rifaqat Hussain Shah, AOR
Sole respondent in : Mr. Misbah Ullah Khan, ASC

CA.986 of 2020

~ Respondent inCP.2-  : N.R.

Advocatc Gcneral Khyber Pakhtunkhwa (AAG], contends that in i’

the very writ petitions filed before the Peshawar High Court i

Peshawar (the High Couryne respondents have challenged \\\e_ N

o
P of 2020 I
"
" Remaining . ¢ Nemo B
Respondents in all ¥
C.As, Vi
Date of Hearing : 02.06.2021 n
|
ORDER - X
= . |
Co

- GULZAR AHMED, CJ.. The learned Additional |, w2

l

t

vires of the Khyber Pakhtunkhwa Cessation of Payment of Arrc'a:s .

ATTESTED on Advance Increments on ngher Educabonal Quahhcatton Act

/OV (Act No.IX] of 2012 (the Act of 2012), but no notice under Order

l‘l“ )r Pr)un ! .;.. - .
'“m \/”“‘ o\
l.l ;m.l‘-l'J

District Eduration Officer
(Male} Abbottabad
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i
pakhtunkhwa, which 1y the muidatory requirement of tav in i
terms of judgmcm pasacd by a 14-Member Pench of thin Court

rcporlcd ao [ederallon of l’gkmm_;]__r__u.ll_"_f’.f.z!&.u_w _P_/).LDJ"U—DJ '

Law, Justice and Parlipmentary Affalrs ls nmabt and _;b_sLlL_‘b l;i

Aftab Ahmad Khan Sherpuo and. others (pw 1992 sC 723). He

i
further relies upon the Judgmcnts of this Court in thc cascs Of

Superintendent Central J'ul Adyala, R_'mwa,lnindi v. Hammad ;

'

Abbasi (PLD 2013 SC 223) and Federal Publ:c Service Commissmn !
!

l

‘_agd others v. Sycd Muhammad Afaq and others (PLD 2002 sC
167).

2. The learned couhacl eppearing for the rcspondents

l
Bt
!
]
'
. A
were confronted with the issue, as raised by the’ AAG, who were :i
i
1

unable to show that the High Court may have passed order

complying with the mandatory requirement of Order XXV]I-A CPC,

. The issuance of notice to the Advocate General being itsell a "'
‘ t
mandatory requirement of law, as laid down in the above cited

judgmcnts of this Court, the High Court decndmg the writ pcuuons \‘

without 1ssumg of such notice and also dcclanng Section 2 of the ¥ |

. v 1 .
Act of 2012, as ultra vires the Consututxon was, therelore, not m' ‘1

accordance with the law, rather. ’contrary to law as laid down by |}

this Court in the above cited cases. ' i

3.

[

In view of the above, the impugned j’ﬂdgments are .set ]
aside end (he matiers ars remanded to the ‘High Court'i;or

TRSTED re-deciding the writ pcutlona affesh :—u’ce.r 1ssumg of notxce under ‘n

//‘z}//" Order XXVI-A CPC to the Advocatc ‘General, Khyber. ‘_ \

3¢ Donrdeees] L
vl

Distrc &./ ofticer ' P

'

iate Pakhtunkhwa, in ac T
e oyl Pulisnd u » In accordance with law,
(Ma\e) Abbo\tab ad
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4, The appuuls'nt.n‘nd nllowed, while the civi pcti{ioﬁ is E
- converted into “Pbcﬁl and allowcd,:ln the above terms. i‘
5. As thé mu‘tt’cré m'e‘q‘uitc- old it u expected that the :
High- Court will dccldc the same cxpcdmously, prcfcrdbly thhm a ;
period of four months. | Sd/ HCJ
Sd/-J

Sdld
Certifiad t’o/he True Capy | :
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JUDGMENT SHEET
PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

- W.P. No.3081-P/2012 with CM No.1672-P/2022
Anayat Ullah Khan and others

Vs.

Government of Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others

Date of hearing 14.06.2023 A :
Petitioner(s) by: M/s. Noor Muhammad Khattak and L.

Nawab AliNoor, Advocates.

Respondent(s) by: Mr. Amir Javed, Advocate' General
' Khyber Pakhtunkhwa and Barrister
Muhammad Yaseen Raza Khan, Addl
Advocate General a/w Mr. Fazl-e-Khaliq,

Litigation Officer, DEO (M&F), Swabi.

JUDGMENT

S 4T

1JAZ ANWAR, J. Through this single judgment, we intend

to decide the instant writ petition ard Writ Petitions, listed

“below, since in all these cases, similar questions of law and

facts are involved. The connected writ petitions are:-

i W.P. No.913-P/2014 ftitled, Mulammad
Igbal and others 'Vs. Government of
Khyber Pakhtunkhwa through Secretary
o Government, Finance Department,
Peshawar and others. )

. W.P. No.l418-P22014 ftitled, Molvi
Muhammad and others Vs. Governmnent
of -Khyber Pakltunkhwa through
Secretary Elementary & Secondary
Education Department, Peshawar and
others ~

ili. W.P. No.2053-P/2014 titled, Saeed Ullah
and others Vs. Government of Khyber
Pakhtunkinva through Secretary
S&GAD, Peshawar and others '

iv.  W.P. No.1182-P/2018 titled, Muhammad
Rehman and others Vs. Government of
Khyber Pakhtunkhwa through Chief
Secretary, Peshawar and others

V. W.P. No.2326-P/2019 titled, Muhammad
Anwar Vs, Govermment of Khyber

jstrict cTuLa=s" =
D ale) Avuctiabad
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Pakhtunkhwa  through Secretary
Education, Pes/xawar and others

vi. WP, No.l680-P/2021 titled, Ghandal
Khan Vs. District Education Officer
(Male), Peshawar and others

2. In the instant writ petition, the petitioners have
prayed for.the following relief:-
“It is, therefore, humbly pmyed that on acceptance
of this writ pefition, this Hon’ble Court may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law

and practice/policy as such no legal eﬁ”ect liable ti n
mauled set-aside”,

3. In all these petitions, the petitioners have
mainly questioned the vires of the Khyber Pakhtunkhwa
Cessation of Payment of Arrears on Advance Iﬁcrements on

Higher Educati'onal Quali}fiqati‘on‘ Act, 2012 (hereinafter to be !
| referred as “the Act”).
4. Comments were called from the respondents.
who furnished the same, wherein, they opposed the issuance of
desired writ asked for by the petitioners. | ' :
5. Arguments heard and record perused.
6. Perusal of thc; record  transpires that the
petitioners‘have questioned the vires of “the Act” on the
ground that promulgation of “the Act” had defeated the
judgments of the supcfior Courts, He further contended that
vested rights of the petitioners haye accrued in the matter and
placed reliance on the judgments reported as ,‘,‘E_E_(;‘_T_m |

Tractor Litd Vs. Government of Pakistan through Finance

" Economic Affairs and others (PLD 2005 SC 605). 20613 .

” tv:gru gm ;I“\\ Ao gorav ;'w,l;:r

'\1. -
#“y R oF

gistﬂC‘Edh’ rahc d . E...;rmﬁ«'&s BT ;‘;' ”
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SCMR 1749, 2013 SCMR 1752 (Contempt of Court

Proceedings case) and AIR 1975 SC 2199,

7. . On the other hand, the learned Advocate

General, Khyber Pakhtunkhwa has referred to a recent

judgment of the Hon'ble Supreme Court of Pakistan passed in

the case titled “The Divisional Superintendent, Pakistan

Railways, Rawalpindi and others Vs. Syed Irshad Ali Abid

(2021 PLC (C.S.) 277)” and contended that the grant of -

increments on higher educational qualification has since been
discontinued through Notification dated 13.09.2001, as such, it

is a past and closed transaction and that necessary time was

granted to the employees who have any claim, albeit, when

they failed to claim the same for long ten years, as such; “the

Act” in question was promulgated. He has also prdduced a

letter dated 29.04.2010 issted by the Additional Secretary

(Regulation), Government of Khyber Pakhtunkhwa Finance
Department” (Regulation Wing), whereby, clarification waé
given about ‘the advance i‘ncrem‘ents on higher educational
qualiﬁcaﬁon and according to which, a period of sixty days
was provided for fhe remaining claims and argued that even
then, petitioners have failed to claim the advance fncrements at
the relevant time, |

8. During the course of hearing, learned counsel

for the petitioners has produced letters/applications which

were duly placed on file and contended that the rights of the

petitioners to the grant of advance increments were secured

istrict Education Officer
° {Male) Abbo‘tabad . pe
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and guaranteed by a Government’s circular letter dated
11.08.1991 and that thc case of the petltloners was matured at
the relevant time before the cut-of-date i.e. 13.09.2001 when
the grant of such mcrements was discontinued. He also

referred to 2 judgment of the Hon'ble Supreme Court of

Pakisfan passéd in “CPLAS No.525 and 526/2087 decided on !
19.07.2007”.

9. At this stage, the learned Advocate General,

Khyber Pakhtunkhwa, representing the respondents, c;,ontended

that the civii servants, who were: holding higher educational '
qualification prior to discontinuation of advance increments in

the year, 2001, are entitled -for the benefit flowing from

‘circular letter dated 11.08. 1991 however, those who have’

improved thelr quahﬁcaﬂon aftcr the notification dated

13.09.2001, under no circumstances, can claim the same‘
benefit and that the bar created.through “the Act” would be
_equally applicable. |
10. In view of the above, we, without commenting
L// upon the vires of “the Act” a;ld in view of the statement of the ' |
tearned Advocate General, Khyber Pakhtunkhwa, dispose of
this and the connected writ petitions and direct the respondents
to consider the éasle. of the petitioners in the lighi _‘of circular
letter dated 11.08.1991 and iq case, they fulﬁll‘thc condition '
mentioned therein for the grant o-f advance increments prior to

the cut-of-date, they be allowed such benefit. It is, however,

clarified that ohly the case of the present petitioners shall be

E‘» 'v.?;‘ fd §5 1R
Pechawsi Hi h Cous



considered and that others cannot claim such benefits, having
not agitated the matter at the relevant time.

Announced
D1:14.06.2023

(DB) Hon'bl Justice 1j war and Hon' usfice Juhammad Aftique Sha i
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