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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE

TRIBUNAL CAMP COURT ABBOTTABAD.

Scr- '
No. 3^^ /2024

IN
Execution Petition No. 155/2023

'^c>

Petitioners.Govt, of KP through Secretary E&SE Department & others

VERSUS

Saeed Rabbani SST GHS No. 01 Havelian District Abbottabad & others
Respondents

OBJECTION PETITION UNDER SECTION-47 CPC 1908 

AGAINST THE TILTED CASE IN TERMS OF:-
A. That the judgment of August Supreme Court of Pakistan and 

this Honourable Tribunal have lost their efficacy for the 

purpose of implementation by clear intendment through 

section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of 

Arrears on Advance Increments on Higher Educational 

Qualification Act No. IX of 2012 & vires of the Act have not 

been challenged before any forum.
B. That the instant Execution Petition is hopelessly time barred 

under the Limitation Act No. IX of 1908.
C. That the judgment of Peshawar High Court Peshawar passed 

in WP No 3081-P/2021 dated 14-06-2023 is judgment in 

personam and said judgment is also challenged before the 

August Supreme Court of Pakistan in CPLA No. 511-P/2023 

titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is 

subjudice.

PRAYER:

On acceptance of instant objection petition in titled execution 

petitions may please be dismissed in terms of the above referred 

provision of law / grounds in favor of the applicants please.

Respectfully Sheweth:-

The applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under: -
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ON FACTS:

1. That the titled Execution Petition is pending before this Honorable Tribunal 
for implementation of the judgment dated 12-05-2009 regarding the 

Advance Increments on behalf of the Respondent Department which is fixed 

for hearing on dated 24-04-2024 for implementation report and the learned 

DDA raised question of limitation upon instant Execution Petition with the 

request that they are going to file objection petition in this respect. Hence, 
the Respondent Department further submit on the following grounds inter 

alia:
GROUNDS

A. That the instant Execution Petition is hopelessly time barred under the 

Limitation Act No. IX of 1908. Hence, liable to be dismissed without any 

further proceedings.

B. That the identical nature Implementation Petition No. 49/2012 ^was 

dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner 

sought leave to appeal against the order dated 30-01-2013 before the August 

Supreme Court of Pakistan and same was also dismissed on 29-08-2013 

passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO 

& Others. The operative part of the judgment is reproduced as under:-

“A bare reading of the above Sections from Khyber 

Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that 

whatever benefit the petitioner was claiming through the 

judgment dated 12-05-2009, has been nullified by the 

legislature through clear intendment in equivocal terms, 
while vires of the said Act have not been challenged before 

any forum. This being the position leave to appeal is refused 

and this petition is dismissed.”

(Copy of judgment datedl 29-08-2013 annexed as Annexure “A”)

C. That the Identical nature case was dismissed by the August Supreme Court 

of Pakistan in CP No. I72-P/2013 & 173-P/2013 dated 07-12-2018 and the 

operative part of the judgment is reproduced as underl­

ain the instant case petitioners are seeking arrears on the basis of 

Notification dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their claim cannot be entertained and is not justiciable. 

Reliance is placed on unreported Judgment of this Court dated 29- 

08-2013 (mentioned in Ground B) passed in Civil Petition No. 
360/2013. The Petitioners have not challenged the vires of the Act, 

therefore, these petitions stand abated under Act of 2012, as a 

result leave to appeal is declined and these petitions are 

dismissed.”
(Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of August Supreme Court of Pakistan and this 

Honourable Tribunal have lost their efficacy for the purpose^ of 

implementation by clear intendment through section 2 (1) of Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 & vires of the Act 

have not been challenged before any forum. (Copy of Act 2012 is annexed 

as Annexure “C”)
E. That the similar Execution Petitions regarding the same subject matters 

execution proceedings were adjourned sine die till the decision of August 

Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable 

Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”)
F. That the judgment of Peshawar High Court Peshawar passed in WP No. 

3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did | 

not challenge the vires of the Act at any forum and judgment dated 

14-06-2023 is also challenged before the August Supreme Court of Pakistan

in CPLA No. 51 l-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah 

& Others is subjudice. (Copy of Civil Petition No. 51 l-P/2023 is annexed as 

Annexure “E”)
G. That the instant execution petition is against the notification dated 27-10- »

2001 whereby, the basis of the claim of petitioners stood erased. In the year 

2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 

Increments on Higher Educational Qualification Act No. IX of 2012 was 

promulgated which was made retrospective from 2001. Hence, the instant 

application is liable to be dismissed on this score alone.

♦
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H. That the judgment of Honorable Peshawar High Court regarding the Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 has been set aside on 

02-06-2021 and the matters are remanded to the High Court for re-deciding 

the writ petition afresh by the August Supreme Court of Pakistan and 

Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06 

other Writ Petitions having similar question of law and facts disposed on 14- 

06-2023 with the direction to respondent department to consider the case of 

petitioners only and others cannot claim such benefits having not agitated 

the matter at the relevant time. Hence, present petitioners cannot claim such 

benefits as they were not petitioners in that very writ petitions.

(Copy of order dated 02-06-2021 is annexed as Annexure “F”)

I. That copy of judgment dated 12-05-2009 is already annexed with instant 

Execution Petition as Annexure “A” at page No. 04 to 07 while copy of 

judgment dated 14-06-2023 passed by Honorable Peshawar High Court 

Peshawar is hereby annexed with instant objection Petition as 

Annexure “G”.

It is therefore, humbly requested that on the acceptance of this petition 

under section 47-CPC, 1908 the titled Execution Petitions niay kindly be 

dismissed in favor of the respondents.

Secretary
Elementary & Secondary Education Department 

Khyber Pakhtunkhwa Peshawar 
(Respondent No. 05)

U
(Muhammad Tanveer) 

District Education Officer (M) 
Abbottabad 

(Respondent No. 03)
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. /2024-
IN

Execution Petition No. 155/2023

Govt, of KP through Secretary E&SE Department & others Petitioners.

VERSUS

Saeed Rabbani SST GHS No. 01 Havelian District Abbottabad & others
Respondents

AFFIDAVIT

I, Mr. Muhammad Tanveer, District Education Officer (Male) 

Abbottabad, do hereby affirm and declared on oath that contents of forgoing 

petition under section 47 CPC 1908 are correct and true according to the best of 

my knowledge and belief and nothing has been suppressed from this Honorable 

Tribunal.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVTrE

TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. /2024
IN

Execution Petition No, 155/2022

Govt, of KP through Secretary E&SE Department & others

VERSUS

Saeed Rabbani SST GHS No. 01 Havelian District Abbottabad & others
............Respondents

Petitioners.

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Officer, District Education Officer (Male) 

Abbottabad is hereby authorized to submit Objection Petition on behalf of 

Secretary: Elementary and Secondary Education Khyber Pakhtunkhwa Peshawar in 

Execution Petition No. 155/2022 titled Govt, of KP through Secretary E&SE 

Department & others Vs Saeed Rabbani SST GHS No, 01 Havelian District 

Abbottabad & others.

Abdiil Akram)
ADDITIONAL SECRETARY 

On behalf of 
Mr. Masood Ahmad 

SECRETARY E&SE DEPDTT; 
(Respondent No. 05)
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Present!
Nflr. Justice Anwar ZaheerJarnali
Mr. Justice Khilji Arif Hussain
Mr. Justice Ijaz AhmeB Chaudhry
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1
CM! Petition Nq 360 of 201L

: -

Muharr^mad Haroon ...Petitioner

Versus
Executive District Officer, Elerrrentarv & Secondary Education Dept.

V in person.

Mr. Naveed Akhtar Khan, Addl.A.G. KPK.
Mr. Saeed-ur-Rehman, ADO (Edu.), Hafipur,

29.8.2013

• rPetitioner:

For official respondents:

Date of hearing:

JUDGMENT
5

■ Anwar Zaheer-Jamall. J.- By this petition under Article 212(3) of the

1973, leave to'appeal.ls sought by
!

(C^psti^ution -Islamic Republic of Pakistan

|(l^itl4ner Mohammad Haroon against the order dated 30.1.2013, passed by the

Tii t r
P'akh^nkhwa Service Tribunal, Peshawar (In short "the TrlbunaD, whereby 

&U implementation application ,No.49/2012. in service Appeal No.5a&/2009. was 

^^raifcsed In view of sections-1 Si 2 of Khyber Pakhtunkhy^a Cessation of Payment of 

^tingdrs on Advance Increments on Higher Educational Ouallficatlon Act, 2012

i

i.

I
t
II •• I

!

, I -
It |oi^||er Pakhtunkhwa Aa No.lX of 2012).

t Jj; j ’ We have heard the arguments of petitioner. He has placed reliance 

VonjtSie earlJer Judgment of the Tribunal dated 12:5.2000, whereby he was held 

Jad fori the benefit of advance Increments on the basis'of higher qualification, 

this purpose, he has'also placed reliance upon the judgment of this Court, 

Irted'a$ Pl'A Goroorntinn v. Atlz-ur-Rehman Ch'audhry (2011SGMR 219).

?•
•I . li:m:'•I

i'
‘5 f
14-■ . 

-

-• ‘Jr As against it, learned Additional Advocate General KPK, Mr. Naveedi
;

i tin khan, strongly contends that benefit of earlier judgment dated 12^5.2009I'
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In the Supreme Court of Pakistan
(Appellate Jurisdiction)

Present;
Mr. Justice Anwar Zaheer Jamali 
Mr. Justice Khilji Arif Hussain 
Mr. Justice Ijaz Ahmed Chaudhry

Civil Petition No. 360 of 2013.
(on appeal from judgment of KPK Service Tribunal, Peshawar 
dated 30.01.2013, passed in implementation petition No. 49/2012)

Muhammad Haroon
Petitioner

Versus

Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
Respondents

Petitioner:
For official respondents:

In Person
Mr. Naveed Akhtar Khan, Addl A.G KPK 
Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur

Date of Hearing 29.8.2013

JUDGMENT

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3) of the 

Constitution of Islamic Republic of Pakistan, 1973, leave to appeal is sought by

petitioner Muhammad Haroon against the order dated 30.01.201, passed by^ the 

Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”) whereby 

his implementation application No. 49/2012. In service Appeal No 506/2009, 

dismissed in view of sections 1&2 of Kiiybcr Pakhtunkhwa Cessation of payment of

Arrears on Advance Increments on Higher Education Qualification Act, 2012
(Khyber Pakhtunkhwa Act No. IX of 2012.)

We have heard the arguments of petitioner. He has placed reliance 

on the earlier judgment of the Tribunal dated 12-05-2009, whereby he was held 

entitled for the benefit of advance increment on the bases of higher qualification. 

For this purpose, he has also placed reliance upon the judgment of this Court,

reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

As against it, learned Additional Advocate General KPK, Mr. Naveed 

Akhtar Khan, strongly contends that' benefit of earlier judgment dated 12.5.2009,

was

2.

3.

IK
Ifov'.c.-'"'’''
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through ImplerTTentatton application No.^9/2012 filed before the Tribunal, cannot 

be allowed to the petitioner in view of the clear language of section-1 of Khyber 

Pakhtunkhwa Act No.lX of 2012, which has made Its sectIon-2 applicable with 

retrosfiect+ve effect from 01.12.2001 and, thus, made the said Judgment 

unimplementable.

>

We have considered the above noted submissions made before us by 

the petitioner and the learned Addl. A.G KPK and seen that Indeed as per Judgment 

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of 

Increments on the basis of his higher qualification, but such judgment has 

lost Its efficacy for the purpose of implementation by clear Intendment through 

sections 1 and 2 of Khyber Pakhtunkhwa Act No.lX of 2012, which read as .under:-

4.

advance
a

Short ttilc, application and commencement. - (1) This Act may be called 

the Khybder Pakhtunkhwa Cessation o? Payment of Arrears on Advance 
Increments on Higher Educational Qualification Act, 2012.
(2}' n shall apply to all the employees of the Provincial Government, who

entitled to received advance incremenu on hlghe' educational qualinutlon.
It shall come Into force at once and shall be deemed to have taken effect

on and l^om l" day of December, 2001.
Cessation of payment of anroars on advance Iqwcrnenti on higher

ieducatl^nal qualincellon.— U) Notwltl«tandlng anything; contained In any;
\ i'defilsiafi Judgment and order of any Tribunal or Court Inclgdlng High Court'or

'yl • iSupremi.Court of Pakistan, for the purpose of any claim for (^yment of arrears on
V ! I'accoun^of advance Increments on higher educational qualtfloallon sanctldned In. 
j % I ! • .

|ipufsuari|ce;of any order, letter, office memoranda, notincallon, Instructions and 

■ [other Instruments Issued before 1.12.2001, such orders, letters, office 
jm^mof^rida,.notifications, Instructions and other Inslrumeots shall be deemed to 

; ibemonrextstent. ceased or revoked and no further claim whatsoever on the Basis' 

of these Instruments shall be entertained and all cases 'n respect'of such claims 
iip^endlng In any Court or Tribunal Including High Court and Supreme Court of 
Jpj^sUh shall standabaled.
''{?)! V Any order made. Instruction Issued, decision, judgment or order of any

-1.

were
(3)

; 2.
i; . f

. f.

■i
i •:
) ■i.

I

1

11 .i

‘li:ivr
. m riic&jorfbr Tribunal Including a High Court or the Supreme Court. Implemented

I 'imfn^lMsIy before'the commencement of this-Act, shall be deemed to have been 
•f ' * ■ i
'jvtaUdlV jnede. Issued and Implemented by the date d( commencement of this Act,

on account of advance mcremenls orv' :< i already paid there-under
^ arresars thereof shall be deemed to have been validly paid and shall not be 

I: recoverable from the recipient Government.employees." ATTESTED

•■nt

^/'poprorr?
District Eriu(;3li0i»u'.i-c‘f 

(Mal'e)A\DbcUtii;;ad *ii<ipii- n)

CamScai
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through implementation application No. 49/2012 filed ' before the Tribunal cannot 

be allowed to the petitioner in view of the clear language of section-1 of IChyber

Pakhtunkhwa Act No. IX of 2012, which has made its section2 applicable with 

• retrospective effect 

unimplementable.
from 01.12.2001 and, thus, made the said judgment

4. We have considered the above noted submissions made before 

the petitioner and the learned Addl. A.G KPIC and
us by

seen that indeed as per judgment
tof the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of 

advance increments on the basis of his higher qualification,, but such judgment has 

purpose of implementation by clear intendment tlmough 

sections 1 and 2 of Khyber Pakhtunkhwa Act No. IX of 2012 which read as under­

lost its efficacy for the

“1. Short title, application and commencement.—(1) This Act may be called 

the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 

Increments on Higher Educational Qualification Act, 2012.

It shall apply to all the employees of the Provincial Government, who 

were entitled to received advance increments on higher educational qualification.

(3) It shall come into force at once and shall be deemed to have taken effect on and 

from 1 St day of December, 2001.

(2)

2. Cessation of payment of

educational qualification.—(1) Notwithstanding anything

decision, judgment and order of any Tribunal or Court including High Court oi 

Supreme Court of Pakistan, tor the purpose of any claim for payment of

arrears on advance increments on higher 

contained in any

arrears on
account of advance increments on higher educational qualification sanctioned in

pursuance of any order, letter, office memoranda, notification, instructions' and 

other instruments issued before 1.12.2001, such orders, letters, office memoranda, 
notifications, instructions and other instruments shall be deemed to 

be non-existent, ceased or revoked and no further claim whatsoever on th.e basis 

of these instruments shall be entertained and all cases in respect of such claims

pending in any Court or Tribunal including High Court and Supreme Court of 

Pakistan shall stand abated.

(2) Any order made, instruction issued, decision, judgment or order of any 

Court or Tribunal including a Pligh Court or the Supreme Court, implemented 

immediately before the commencement of this Act, shall be deemed to have been 

validly made, issued and implemented by the date of commencement of this Act, 

and any amount already paid thereunder on account of advance increments or 

arrears thereof shall be deemed to have been validly paid and shall not be 

recoverable from the recipient Government employees.”

OWticl ,
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A bare readlni^ of the above sections from Khyber Pakhtu^nkhvva Act 

No.VX of 2Q12 makes It crystal clear that whatever benefit the petitioner was 

claiming through the judgment dated 12.5.2009, has been nullincd by the 

legislMure through clear Intendment In unequivocal terms, while vires of the said 

Act.have not been challenged before any forum.

/
5.

'r '•

1

This being the position, leave to aopcal Is refused and this petition Is

Sd/- Anwar Zaheer Jamali,J 
Sd/- Khiiji Arif Hussain,J 
Sd/- Ijaz Ahmed Chau^i7»J 
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5. A bare reading of the above 

No. IX of 2012 makes 

claiming through the judgment

sections from Khyber Pakhtunkliwa Act

the petitioner

has been nullified by the 

vires of the* said

it clear that whatever benefit was
dated 12.5,2009, 

legislatufe through clear intendment in equivocal terms, while 

Act have been challenged before any forum.
6. This being the position, leave to appeal refused and this petition is
dismissed.

Sd/- Anwar Zaheer Jamali, J 
Sd/-Khilji Arif Hussain, J 
SdA Ijaz Ahmed Chaudlny, .1

Certified to be True Copy'Islamabad 
29^*’ August 2013.
Not approved for reporting

Superintendent 
Supreme Court of Pakistan 

ISLAMABAD

i
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\S TU G SUPREME (SUSTOE PAKlSm 

(AppcE^fiurifcwJrtiwi)

Ecsgali
JSr.iJsifticeQi«F£«Esa
Mr- ^Usikc Syed; Maiiioor AliSh^

riifl iMlitcn in^Pofaoni
{a mai fr=o iStf J2i«r.rti cf m ScrvireT^^t f«f*r»aj 

c4 ci:=3ij. ;^*M2d ts N'c. $23 fe loso)

MuaW50tAlia*ad (bCP-l7^-?/iDl3)
ViiteKTi AVta: (is Clf^- n3‘P/iH)l3)

the £cfK't2i>- EiJuiMOcc., CotiTiaEifXil of KPK, rtc, (in i»lh ClKsS)

^Pdetioaws

^R.ESpoatSrnU ►

1a ixnca Ua bathi ca^ei}
Mr, Mujahtd All HhJUX. AddL A.G. K1*K 

07.12_20i8 

JlTnOMEN-r

«?wl ManworAll 5rhnh. J. - The faOS of ihc ca» alJC that 

pctiiion^fs ij> lysih the prtrtJoni virre appolnlcd a4 Prizn^' Sthod Texhm 

ilanzoor /-UiiAad, pglitlaasr in Chil PrtHatm NUl72-r/200 

(“Pclilionc^r Xovi^* kowr^Ti; rtllted fnwn scnicc 00 q3.Q2j20i6» vk^is 

Ttimc^ft AWiUt, pelitsoncr on CK-il Pethion Ko-i73-P/20X3 (“PeliUoncr 

senicc.

Pc5itlt/asrt; ,
For til'; f c5,pOAdc'«ls: 
lyaltrofterir^:

Tifctae pdlliojis prmln to tkelr :da:ltn trsaitilns adranro 

on tbfl basis of act^itiring bighcr rducn^ional q-uslificasiw >vhilr in 

I^eiition«r No.i v^as giv-n odixmcc rnm-nroifs Wndtr NotlfitalSun

rj r
dated 2ii.0a.1983 \sMc pcatkner N'q.2 %i'as gi^Tii llircc advance ftlM^m£n^s

undjr ihe same Kolfficaifon plus a aiovT^-DniTr lo Bl'S-ag. iPotilkineTS claim dal .

KotincatSoii dalcrJ »J,oa.i99i urfu«i Fiumkc.ai por suBscqUfiOl

, Gov-cmmtnt of KPK, pclilioMi Nai ougjljl to hav-e been pxvn t2Departirumt

oAicmas mcirmen/s for obtjilxilns higher educational cfunJilicLllon of FA, 3 AA
r‘ V.

VsqJ lifA
. 6

. -wirdc pditionrr K0.2 bv gb-cn six adonriec fitcmncaiis, as per iHs 

iratNoUTifallon forobtainins ihe qualitotion of F.-Vand BA It issultcullcd
t.
J «

}'
iHci iwuf;sii3n Otticer 
(Male)A&boUabad

DIs'
CamSca



INSUPREME COURT OK PAKISTAN
(Appellate Jurisclictiun)

Present:
Mr. Justice Qazi Faez Isa
Mr. Justice Syed Mansoor Ali Shah

. Civil Petition No. 172-P & 173-P of 2013
(An appeal from the judgment of KPK Service Tribunal, Peshawar 
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahmed 
Yasmeen Akhtar

(in CP. 172-P/2013) 
(in CP. 173-P/2013)

Petitioners
Versus

The Secretary Education Government of KPK etc (in both cases)
Respondents

Petitioner
For the respondent:
Date of hearing:

in Person (in both cases)
Mr.Mujahid Ali Khan, Add AG KPK 
07-12-2018

.TUDGEMENT

Sved Mansoor Ali Shah, J. 1'hc facts of (he case are that
were appointed as Primary School Teachers

Manzoor Ahmed, petitioner in Civil Petition No.l72-P/20l3 
No. 1”) however, retired from service on

Akhtar, petitioner in Civil Petition No.

petitioners in both the petition
(“PST”).
(“Petitioner 
Yasmeen
No.2”) is still in service.

while 
(“Petitioner

01-02-2016, 
173-P/2013

These petitioners pertain to their claim regarding advance 
increments on the basis of acquiring higher educational qualification while in 
service. Petitioner No.l was given five advance increments under Notification

while petitioner No.2 was given three advance increments 
under the same Notification plus a move-over to BPS-09. Petitioner claim that 
as per subsequent Notification dated 11-08-1991 issued by the Finance 
Department, Govermnent of KPK, petitioner No.l ought to have been given 12 
advance increments for obtaining higher educational qualification of F.A, B.A 
and M.A. while petitioner No.2 be given six advance ■ increments, as per the 
same Notification for obtaining the qualification of F.A and B.A. It is submitted

dated 24-08-1983
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llwi Ult i>clltinivcrtt wn? nppoimd w ICTs wlm Uin i]miJ!fli*iilli«i fitf lln» will 
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nUofinuUfd fw oliUlndirt liifibiT e.twaliiNiii|■uicu'Wrti. tiwjuiuch »s, \\ ^'tia 

p,u.»IHkAnVui or MA i(u MibintU Uml Uii?m4iI notlilaUhin b niiplwiliKMi) r\ST« 

ond jdniftHl rvMixinctt on an iilitcpoitwl riubuiioid of DjIUI
og.u7.su07, pnwi'd In Civil PcllUon No-fiSfL/soo?, as 'vpU iw, Oiu wilm'iitu-jU 

tiolinciitldU l«xird lu llie lifilil of Ihi* anltl Jmlf;niciil l.r. SNulfVoviStin daU'il 
■1,1.05^000. bRUrU liy 1I1B likinejiian* mid .Secondary mtucmlim tK^imiUiiciu, 
aovYriitncnl of Kl’K- Tin! idiosu cited jnilKWciil Mlcmls Uwi Itithiini of 

J^p^^NolifraiUoii dalod ii.oH.iogi toUMiclicra.

Ummed Atldlliornd Advopjile Qciicnil, KPK rejiTCiciilliis llw
(Ctert <*/ (?Qwrmneot, sulmills llial the wss of the pmUloiicm la Rovunid liy

Notificniion doled a-t.0U.19B3, issuud liy Ihc Mnanue DoporiJiieJiU Gowtnniciil 
nf KPKtiod ixA psr cUmsc 9 of the said noiincnllon, pmtlloner K0.1 la cnlUltiltg 

ftvfl adduce litcfcnxcnw for ohlnininB F.^V- n«d BA, whetenfl, pulillonur No,2 

in enllUcd to ihrce odvnnce Incremcnls 115 bHu hiia til ready Ixs-in rtranled ihu

/ benefit of move-over to hlulier jwy scale aa pur NolIfiwniDn dnlwl 07.oB*ig91, 

bsued by llie Finance Deparlmcnl, Govwnmcai of KPK. Lrarncd law officer 

bus pieced rcllaaco on n« unreported judgmenV of this Court dutud 08.9.201 b 

passed in Cjvil Petition No.i-ps/^oii, ^vUicl^ disenssea Ibo mode of cakulntfon 

uf otfwmci? frtcremcnx granted for higher educaiioual qiinUfitalfou. tii llikicaae.

It \ras-held ihnt odwince immi'nl can only be gmnlcd for die ldglj»l

at/yn/rcc mcremenfs for the dcgrccaft^ cclucedonnl qurtHfientton oblnincd, tis 

^\ lending up to liie final degreo stand merged Into adfanw mcrcinflrii pna'criW 

, fwdiflhlgheii qualificJitloii. In otlier vs-oixJs, advance increments forobtuinfiiB
' FA (tim ndv^eo Increments) and BA (four advance increments radudlng fv.n yf

to
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that the petitioners were appointed as I’S'l's when the qualincation lor the said

post was matriculation.
No.2. Mr.Arguing the case for himself and for petitioner

literally granted advance
3.

Manzoor Ahmed submitted that they 

increments vide Notification dated 01-08-1983, however, subsequently through

were

the Notification dated 11-08-1991 the number of advance increments were

increased. Increments as, it was also granted for obtaining higher educational 

qualification of M.A. He submits that said Notification be applicable to “PST”

and placed reliance on unreporlcd judgment of this Court dated

09-07-2007, passed in Civil Petition No. 525/2007, as well as, the subsequent

notification issued in the light of the said judgment i.e Notification dated

13-05-2009, issued by Elementary and Secondary Education Department,

Government of KPK. The above cited judgment extents the benefit of ^

Notification dated 11-08-1991 to teachers.

Learned Additional Advocated General, KPK representing the

Government, submits that the case of the petitioners is governed by

Notification dated 21-08-1983, issued by the finance department, government 

of KPK and as per clause 9 of the said notification, petitioner No.l is entitled to 

five advance increments for obtaining P.A and B.A, whereas, petitioner No.2

is entitled to three advance increments as she has already been granted the •

benefit of move-over to higher pay scale as per Notification dated 07-08-1991.

issued by the Finance Department, Government of KPK, Learned law officer ‘

has placed reliance on an unreported judgment of this Court dated 08-09-2011, 

passed in Civil Petition No.1425/2011, which discusses the mode of calculation

of advance increment granted for higher educational qualification. In this case 

it was held that advance increment can only be granted lor the highest

educational qualification obtained, as advance increments for the degrees

lending up to the final degree stand merged into advance increments prescribed 

for the highest qualification. In other words, advance increments for obtaining

F.A (two advance increments) and B.A (four advance increments including two
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A
advance increments granted for K.A) and merged into advance increments 
granted for obtaining M.A (fix advance increments), therefore, providing two 
advance increment for each higher educational qualification.

He further submits that at this stage the claim of the petitioners 
cannot be entertained in the light of section 9 of the Kliyber i^akhlunkhwa 
cessation of Payment of Arrears 
Educational Qualification Act, 2012 (“Act of 2012”), by the virtue of winch the

stand abated. He placed reliance on an
Civil Petition

. 5.

HigherAdvanee Increments onon

instant petitioner cannot proceed and 
um'eported judgment of this Court dated 29.8.2013, passed in
No. 360/2013.

We have heard the parties at some length and have gone through 
the record of the case. While the argument of the petitioners might have some 
merit with regard to grant of one advance increment in the case of petitioner
No.l and four advance increments in case of petitioner No.2 in the light of
Notification dated 11.08.1991 read with the unreported judgment of this 
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into
the merits of the case, we need to first examine the justciability of the claims in
the light of Act of 2012. The preamble of Act of 2012 provides as under;-

6.

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 
Increments on Higher Educational Qualification Bill 2012 having been passed 
by the Provincial Assembly of Kliybcr Pakhtunkhwa on 8^’’ May. 2012 and 
assented by the Governor of the Khyber Pakhtunkhwa on 8‘*‘ May. ,2012 is 
hereby published as an Act of the Provincial Legislature of the Khyber 
Pakhtunkhwa.

Whereas advance increments have been granted in certain Provincial 
Government employees on the basis of acquiring or possessing higher 
educational qualification over. and above the prescribed educational 
qualification from time to time.

And whereas the Provincial Government vide Notification No.. (PRC): 
1/2001, dated 27.10.2001 had already discontinued the scheme of advance 
increments on higher educational qualification.

And whereas due to financial constraints, it is not possible for
Provincial Government to pay the claimed and unclaimed arrears accrued
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discontinued by the Provlnclnl Government on a7.10.200i. Secllon*2 of ibo Act 
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C.PNo. 172-P/2013. etc

It is hereby enacted as foWov/s; {emphasis supplied)

While section-2 reads as under:-

on advance increments on 
Notwithstanding anything

Court

Cessation of payment of 
educational

"2. arrears
qualification.---(1) 
judgment and order of any Tribunal or

higher
contained in any decision, 
including High Court or Supreme Court of Pakistan, for the purpose of any 
claim for payment of arrears on account of advance increments on higher 
educational qualification sanctioned in pursuance of any order, letter, office 
memoranda, notification, instructions and other instruments issued before 1. 
12.2001, such orders, letters, office memoranda, notifications, instructions 
and other instruments shall be deemed to be non-existent, ceased or revoked
and no further claim whatsoever on the basis of these instruments shall be 
entertained and all cases in respect of such claims pending in any Court
or Tribunal including High Court and Supreme Court of Pakistan shall stand
abated.
{2} Any order made, instruction issued, decision, judgment or order of any 
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have
been validly made, issued and implemented by the date of commencement of 
this Act, and any amount already paid thereunder on account of advance
increments or arrears thereof shall be deemed to have been validly paid and
shall not be recoverable from the recipient Government employees."
{emphasis supplied)

Plain reading of the provisions
advance increments on obtaining higher educational qualification 
discontinued by the Provincial Government on 
of 2012 provides that the claim for payment of arrears of Advance Increments shall 
be deemed non-existent and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending
in any court or tribunal including high court Supremo (’ouri shall stand
abated. Sub-section 2 provides that any amount of advance increment or 
arrears thereof already paid before the commencement of the Act of 2012 shall 
be deemed to have been validly paid and shall not be recoverable from the 
recipient government employees.

The scope of Act 2012 is that after the promulgation of ’the Act
i.e w.e.f 11.05.2012, no government employee can claim arrears on account of 
advance increment for higher educational qualification and advanced

show that the claim of
was

27.10.2001 Scction-2 of the Act

‘ 7.

8.
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increments nnd nrrears nlrcady paid shall nnl be recoverable from the reciplenl

governmonl employee. "Arrears" includes paymenl of n debi'nr llie discliarge 

of an obligaliom. In tills cose, claim of llic petitioners for oilvimce invrmimt

under Nolincalioh (luted n.8.i99* Is oulslandlng nrrear. Itcfcreiice to llie
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unreported Judgment of Ihln Court dated 29.08,3013 passed in Civil Petition 

No,3Go/20I3. The petitinners have nol dinllcnBcd Ibe ufres of tlie Ad, 

thcrerorc, llicsc petitions slaml abated under Ad of 2012, ns o result leave to
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appeal is dccUncd nnd llicsc pelilions arc dUinIsscd.
C

Sd/* Qr21 Fnoz Isu, J.
Sd/> Syed Monsoor All Shah,

r;: . \d^\

/
V.c: i;
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1 .wPcslinwor,
oyiJ'December, 2018. .
Notnpprovcd forrcpomng.\ Certified \
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C.PNo. ]72^P/2013. etc

Increments and arrears already paid shall not be recoverable from the recipient 
government employee “Arrears” includes payment of a debt or the discharge
of an obligation. In this case, claim of the petitioners for advance incremeni 
under Notification dated 11.8.1991 is an outstanding arrear. Reference to the 
deeming commencement date under section-l(3) of the Act is simply to
identify the cutoff date for the purpose of tabulating arrears as mentioned in 
section-2, which, if outstanding on 11.5.2012, will not be payable and no claim
relating to the same can be entertained.

In the instant case petitioners are seeking arrears on the basis of 
Notification dated 11.8.1991 and in the light of seclion-2 of the Act of 2012,
their claim cannot be entertained and is not justiciable. Reliance is placed on 
unreported judgment of this Court dated 29.8.2013 passed in Civil Petition 
No.360/2013. The petitioners have not challenged the vires of the Act,
therefore, these petitions stand abated under Act of 2012 as a result leave to 
appeal is declined and these petitions are dismissed.

9.

Sd/- Qazi faez Isa, .1.
Sd/- Syed Mansoor Aii Shah, .1.

Peshawar,
07“'December 2018
Not approved for reporting
Sadaqat Certified to he true copy

Assistant Registrar 
Supreme Court oj Pakistan 

Peshawar
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KHYBER P AKHTUNELHWA
Published by Authority

PESHAWAR. TUESbAVaSTH MAY, 2012.

PROVINCIAL ASSEMBLY SECRETARIAT 
KHYBER PAIOrrUNIOIWA

NOTTFICATION
Dated Peshawar, the 15tii May, 2012.

No. PA/Khyber Pakhtunkhwa/Bi!ls/.2012/20711.—The Khyber Pakhtunkhwa 

Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification 
Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 8“’ May, 
2012 and assented to by the Governor of the.Khyber Pakhtunkhwa on IP" May, 2012 is hereby 

published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA CESSATION QF PAYMENT OF ARREARS ON 
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION

ACT,2012.

(KHYBER PAIOITUNKHWA ACT NO. IX OF 2012)

(first publisbed after ha vliig received the assent of the Qo vernor of the Myber
PaldituuJcbwa In the Gazette of the Khyber Pahhtunldiwa

(Extraordinary), dated the W'' May, 2012).

AN
ACT

to cease the payment of arrears accrued bn account of advance Increments on
higher edncatidual qiiaJIfJcatJon.

WHEREAS advance increuieuts have been granted to certain Pro\^incial

time;
893
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KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, ISth MAY, 2012.

AND WHEREAS the Provincial Government vide Notification No. (PRC)l- 

1/2001, dated 27.10.2001, had already discontinued the scheme of, advance 

increments on higher educational qualification;

AND tVHEREAS due’to financial constraints, it is not possible for Provincial 

Government to pay the claimed aud unclaimed arrears 

increments;

y: 894

acciTied from the said

It is hereby enacted as follows:-

1. Short title, application and commencement.— (1) This Act may be called the 

Khyber Palclitunhhwa Cessation of Payment of Arrears on Advance Increments 

Higher Educational Qualification Act, 2012.

(2) It shall apply to all the employees of the Provincial Government, who 

were entitled to received advance increments on higher educational qualification.

(3) It shall come into force at once aud shall be deemed to have taken
effect on and from day of December, 200-1.

on

Cessation of payment of arrears on advance increments on higher 

educational quaUfication.—(1) NoUvithstaudiug anything contained in any 
decision, judgment aud order of any Tribunal or Court Including High Court or 

Supreme Court of Paldstau, for the purpose of auy claim for payment of arrears on 
account of advance increments on higher educational qualification sanctioned in 

pursuance of auy order, letter, office memoranda, uotiHcatiou, instiuctious aud 

other iustniments issued before 1.12.2001, such orders, letters, office memoranda, 
notifications, instractious and other iustniments shall be deemed to be non­
existent, ceased or revoked and.no further claim whatsoever on the basis of these 

instraments shall be entertained and all cases in respect of such claims pending 

in any Court or Tribuual including High Court aud Supreme Court of Paldstau 

shall stand abated.

2.

.(2) Auy order made, instniction issued, decision, judgment or order of 

auy Court or Tribunal including a High Court or the Supreme Court, implemented 

immediately before the commencement nf this Act, shall be deemed to have been 

validly made, issued and implemented by the date of commencement of this Act, 
and auy amount already paid there-under on account of advance increments or 

thereof shall be deemed to have been validly paid and shall not boarrears
recoverable from the recipient Government employees.

> CamScar



^<gER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012. 895

If auy difficult arises, iu giving effect to the
as it may

3. Removal of difficulties, 
i provisions of this Act, the Provincial Government may make such orders

deem just and equitable.

Repeal.- The IQiyber Paldituuldiwa Cessation of Payment of Arrears 

Advance Increments on Higher Educational Qualification Ordinance, 2012 (IQiybei 
Palditunldiwa Ordinance NO. 1 of 2012), is hereby repealed.

on4.

BY ORDER OF MR. SPEAICER

PROVINCIAL ASSEMBLY OF KHYBER 

PAKHTUNKHWA

(AMANULLAH)
Secretai7 '

Provincial Assembly of KJiyber Paldituuldiwa

Printed and published by the Manager,
Staly. & Ptg. Deptt., Khybcr PaklituuUnva, Peshawar

T
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1

: (f.-^ ^. \. —r I. f%t/- \)21.10.2020 . Petitioner In person present.'
'S>-

Usman Ghanl learned District Attorney alongwlth Sohall 

’. Litigation Assistant for respondents present.

From the record, it -is evident that- the present petitioner and others ■ . '% •

■ riled- service.appeals U/S 4 of the Khyber Pakhtunkhwa Service- 

Tribunal Act/ 1974 .for grant of advance increments with al! back

; ", benefits on basis of Para-05(i) (c) of the Notification No. FD (PRC). '

• 1-1 /89. dated''11.08.1991 Issued'by Finance Department arid In

■ -pursuance of judgment-passed by the August Supreme Court of
* -

Pakistan and -vid'e judgment dated 12.05.2009 - in appeal
■ . '

No.1276/2007, all the appeals were accepted. In the meanwhile, ;

Khyber Pakhtunkhwa Cessation of Payment’, pf Arrears on Advance ■ _

Increments on Higher Qualification Bill 2012 having been passed by; -

the Provincial Assembly-Khyber Pakhtunkhwa on 8^ May, 2012-and ‘

assented to by the Governor Khyber Pakhtunkhwa on ll^’ May, 2012

was published as an Act of the' Provincial-.Legislature of Khyber ^

. Pakhtunkhwa. This Act'was challenged before the Service Tribunal as

well as in the August High. Court. Appeals' pending in the Service

Tribunal vyere withdrawn by the appellants vide order, dated

21.03.2018 of this Tribunal. Writ' Petitions were allowed vide order ..

dated 08.06.2017 and the official .respondents were directed to provide

'the benefits of advance increments according to. the notification dated ’

■ 11.08.1991 on attaining . higher qualification during service. The.

' respondent departments challenged the said -order in the August .
• * * . ✓ *

■ Supreme Co.urt of Pakistan and vide order dated 18.12.2019 of the

August Supreme Court of'Pakistan, leave was granted- and the 

impugned judgment passed by the HonlDle Peshawar High Court 

suspended.

. •.
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In Ytew of the above discussion, the instant execution proceedings 

are adjourned sine die till the decision by the August Supreme Court of 

'Pakistan. Petitioner. Is.at liberty to seek Its restoration after the- 

decision by the August Supreme Court of 'Pakistan, .File 'be consigned 

.to the record room.
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IN THE SUPREME COURT O PAKISTAjj 

(Appellate Jurisdiction)

CPLA NO. ^023

Government of Khyber Pakhtunkhwa through Bccrclary Establlslunenl 
Department, Peshawar k others

PETITIONGUS
:
1VERSUS

RESPONDENTSSaeedullah & others

CONCISE STATEMENT

Claim for advance increment on higher 
qualification
The respondents challenged the vires of the Act of
Khyber Pakhtunkhwa Cessation of payment^ of 
arrears on advance increments on higher education 
which was later on abandon and claims of advance 
increments In the letter dated 11/08/1991 and if 
they fulfill the conditions mentioned therein for 
the grant of advance increments they be consider 
for the same.

Subject matter and the1
law
Controversy between the
■parlies

2

Government / petitionersWhich side has filed this
petition

3
■i--------^

Who filed it and with what resultDale of
a) Institution 
bl Decision

Court /Forum4

Respondents filed writ pctillon 
which has been accepted.

8)23/06/2014 
b) 08/06/2017

Hon'ble Peshawar High
Court, Peshawar

5.

Petitioners field CPLA which
was converted into Appeal and 
the same was allowed, by 
remanding the matter back to 
High Court for decision afresh.
Respondents filed writ petition
which has been accepted.

a) 16/08/2017
b) 02/06/2021

Court ofSupreme
Pakistan

6.

V
a) 23/06/2014
b) 14/06/2023

Hon'ble Peshawar High
Court, Peshawar

7.

Treatment of points In the impugned
judgment

6 Points noted In the 
Impugned ludgment •

In view of above, we, without commenting
upon the vires of "the Ad" and in view of the 
statement of the Learned Advocate General, 
Kliyber Pakhtunkhwa, dispose of this and the 
connected writ petitions and direct the 
petitioners to consider the case of the 
n^sDondents in the light of circular letter dated

In all these petitions, the
respondents 
questioned the vires of the Khyber 
Palchtunldiwa Cessation of 
Payment of Ancars on Advance 
Increments on Higher Educational 
Quaimcation

mainlyhave

2012,Act,

District Education Otficet
(Male)At)bottabad QS CamSc

'‘'-r
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11/08/1991 and in case, they fulfill the 
conditidn mentioned therein for the grant of 
advance increments prior to the cutK)f-dale. 
they be allowed such benefits. It is, however, 
clarified that only the case of the present 
respondents shall be considered and llul 
others cannot claim such benefits, having not 
agitated the matter at the relevant time._____

(heannafter to be rufcrrcd as “the
Act"
Comn^‘iJi'15 were called from li\e 
petitioners who furnished Ihe 
same, wherein, they opposed lire 
issuance of desired writ asked for 
by the respondent

7 Question requiring consideration & decision by the Supreme Court
> Whether the Provincial Government had already discontinued ihe scheme of

Advance increments on Higher Educational Qualification form time lo lime 
vide Notification No. (PRQ 1-12001 dated 27/10/2001, which was later on 
converted into proper law promulgated by the Provincial Assembly?

> Whether the legislature has no authority to nullify the judgment of superior 

Court through proper and competent legislation?

> Whether the respondents have lost the claim after passing of Cessation of 
Advance Increments on Higher Education Qualification Act, 2012?

> Whether after abandoning the prayer lo challenge the varies of law, the claims 
of respondents did not remained in filed with any prayer imd the reliei 
granted by the High Court to the respondent is beyond the pleading?----- ----

LAW/RULING ON THE SUBJECT8.

AGAJNSTFOR
NILcoNsnnmoN of islaauc repubuc of

PAiasrAN3973
KHYBER PAKHTUNKHWA CfVJL SERVANT
CESSATION OF ADVANCE INCREMENT ACT,

1.

2012
PLD2012 SC 1923

CERTIFICATE
Certified that, we, the undersigned prepared the above concise statement which is 

correct.

(Additional Advocate General) 
Khyber PakhtunkjAwa

pin SaaduUah Jandoli) 
Advocate-on-Record 

upreme Court bfiPakistan
For Govenunent/Petitioners

(MiatelAbhottabadOisu»
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IN THE SUrilEMH COURT OF PAKISTAN 

(Appellate Jurisdiction)

CPLA Njn. —P nm

Govommenl of Khybor PakhKinkhwa through Secretary SAiGAD, Civil 
Secretariat, Peshawar (Noii» Govt of Khyher PflA7i/«iUf(U'n ihrou^U 
SecTftary EsfaD/is/imriif Dfjmrhnoif,, Peshawar)

2, Secretary to Government of Khyber Pokhtunkliwa, Finance Department, 
Civil Secretariat, Peshawar

I

Secrelar)*, ElemenUr)' At Secondary Education, Civil Secretarial, Peshawar

4, Executive District Officer, Elementary At Secondary Education, Buncr (Now 
District Education Officer (Male), Burmer)

5. Executive District Officer, Elementary At Secondary Education, Swabi (Now 
District Education Officer (Male), Swabi)

1.

X

PETITIONERS

VERSUS

SaeeduUah S/o Rizwan Ullah, District Swabi, PET, GHS Panjmand.
Z Abdul Raziq S/o Muhammad )ami!, District Swabi, AT, GHS, Panjmand.
3. FazaJ Hadi S/o Rahim Ullah, CT, GMS, Agarai Qko) District Duner, 

Presently residing at Danish Abad, House No,10, Slree-D, Peshawar. ,
Ali Gohar Khan S/o Mardan Shah, PET,GMS Kawaga, District Buncr 
Presently Rashakai, district Nowshera.

5. Mukhtar Ahmad S/o Said wahab PET, GMS Agarai Qlca) District Buner 
presenUy at Eid Gah colony, Gul Bahar, Peshawar.

6. Ajbar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Buner, 
presently at Ghani Plaza, Top floor, Khyber Super Market, Peshawar Cantt.

7. Muhammad Faqir S/o Gulab ^lon, PET, GHS Jangai, district Buner, 
presently at Ghaiu Plaza, Top Floor Khyber Super Market, Peshawar 
Saddar,
Hussan Malook S/o Taj Malook appointed as PST on 18-05-1995, GPS
Agarai (Jica) District Buner.

9. Nazarul Islam S/o Abdul Maula appointed as AT^on 16-7-2007, GMS
Chalindarai, Buner.

10. Said Faqir S/o Habib shah appointed ns CT on 30-6-2009 GHS Kawaga, 
Buner.

11. Israr Ullah S/o Ikram Shah appointed as CT on 5-4-1999, GHS Kawga, 
Buner.

IZ Safiq Ahmad S/o Muhammad Yaqoob, AT GHS,
Biincr. f

1.

4.

8.

DistrictAsharrai,

CamScar
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B^pnB^fq oounT op PAittnrAW
(AppcIInto JuHnUlcllon) I

pnitaKHTi ilMr. JuillcA OultAr Alimed* CJ
Mr, Juitleo Muliar Alam Khoxi Mlunkliel
Mr, JuiUco flayyed Muohor All Akbu/ Hoqvi I

•I,CIVIL APPEALS HO.ginq TO ai43 OP 201? AND 0B6 Of TiQZSl
AHD

Ciyif, pRTITlOH NQ.^«P OF 3030
lAcalflit Ihe judEmenla dftUi 0.6.2017, 20.6.3019, 29.10.2019^ 
33.10.2019, puied by ihe Peihawtr High Court, ,?nj;p JiNo.20Mof2014,9l3.Por30H, M10of2014,30ai-r e/2013, 1182 P
S018.3336*Por90l0and4713*Per9Q18,reipeclively| .

. t

I

G4.aJ39qr3019‘ Oowm/nont of mhcr /’dfchtor^o'a 
through Secrtiary BHablishmnni 
DtpaiimtnU Peshawar and othero vs. 
5aeo</ul/ah and ollurs

I

.1

CA,2X40Qf2019 Oovemment oj Khyber Pakhtunkhwa 
through Secretary Finance, PeshfiW^ and 
others Vs, Muhammad Iqbal and others

04.2141 af20J9 Gouemmcnl of Khyber Pakhtunkhwa 
throuflA Secretary Elementary oj 
Secondary Educatfon, Peshawar and 
olhent Vs, Molvi Muhammad and others

04.2142 of 2019 Covemment of Khyber Pakhtunkhwa 
through Chief Secretary, Peshawar and 

■ others Us. Anyat UllahKhan and others

CA.2143 0/2019 Covemment of Khyber FaWi/unhhu/a 
through Chief Secretary, Peshawar and 
olhers Vs, A/uhflm>nad Kehman and 

• others

CA,986of2020 Covemment of Khyber PaJch/unJchiya 
through Secretary Elementary & 
Secondary Education, Peshauror and 
others Vs. Muhammad Anwar

Provincial Police OjTiCflr, Khyber 
Fn/ch/unWiiya, Feshaujar and others Vs, 
Muhammad AkbarKhan and others

I
!>

I

i I»I

I*

ii

CP,2-Pof2Q20

.Il.TTESTED 11'I Mr. Zahid Yousaf Qureahl 
Additional Advocate General,

For the Appellants 
‘ and Petitioners

Ojui d riAltfJi

I t

{
I

•i

.ST£D ^

^WalelAoboUawd CamScai
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Ifm .2.
-1

f/h<y !
(in All cnnoti) Kliybdr Pnklitunkhv/a 

Ifiuinlc Khallq,
Lit. Officcr/DEO Swnbi 
IftllclKirOlinni, DEO (M) Dunir 
ShuUirUllah, S.O. (Lltl 
P. Dcphrtmcnt, KPK

s Mr, Muhammad Inn Klmn KhulHi 
. ASC

I;
» ',;

I

/
For Rcnpondcnio 
No.1,2, <1 to 9, IS lo 
H, 16 lo 32 in 
CA,2139 of 2019

t *< I
/

■;

1;
Rcapondcnla in 
CA.2H0 of 2019

Nemo
I

■ iJ. I
I i

For Respondento 
No.2 to 5 in CA.2HI 
of 2019 and 29, 32 
and 33 in CA.2H2 of 
2019

■ I Mr. Amjad Ali, ASC a/v/
Mr. Anis Muhammad Shahzad,

:'

I.AOR

I

i
: Mr. Muhammad Amir MaJik, ASC

Syed Rifaqat Hussain Shah, AOR 

: Mr. Misbah Ullali IChan, ASC

1For Respondent No.l 
in CA.2H3 of2019

I

. ISole respondent in 
CA.986 9f2020

Respondent in GP.2- : N.R.
P of 2020

}

]

• 1
I ; NemoRemaining , 

Respondents in ail 
C.As.

i!
i )

M
; 02.06.2021Date of Hearing

ORDER I

The learned Additional \\

Advocate General, Khyber Pakhtuiikhwa (AAG), contends that in

the vei7 writ petitions filed before the Peshawar High Court, >,
%

?esh3.vjai v'.

vires of the Khyber'Pakhtunldiwa GeasaUon of Payment of Arrears , 

Advance Increments on Higher Educational Qualification Act 

(Act NoJXj 0(2012 (the Act of 2012), but no notice under Order
I

XXVII-A CPC was issued to the Advocate General, Khyber

GJ-^ GULZAR AHMED,
t

t

attested on

.'iiior Court
't|

OistrictEdiiCjilbri OHicef 
(Male) ADbottabad CamScar
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:}

pakhtunkhvm, which la Ihc rimndnlni^ rcqiiircKicnl of iav/ in ,, 

of judgment pnonccl by n l^-Mcmhcr Dcndi of Ihin Court j. 

Fcdcrnllon of haktsltin llirouiili Snofclfirv.

terms

reported QO

\.VL\v. JusticG and PnrlinniGntarv AffairyS. [slamabad nncLgihcrii

SkffrnriQ and.Others (PLD 1992 SC 723). Ife

j

Aftab Ahmad Khan
•I

offurtlier relies upon the jvidgmcnls of this Court in the casc^ 

Suncrintendent Central Jail, Arivala. Rawnlnindi v. Harnrnaej I-,
, I

Abbasi (PLD 2013 SC 223] and Federal Public .^ervlce Commjssiori i
M

Mnhemmad Afaq and others (PLD 2002 SCand others v. Sved
. I

167).

counsel appearing for tlic respondents iThe learned

confronted with the issue, as raised by the' AAG, who were ; |
(

unable to show that the High Gourl may have passed order ; 

plying Mth the mandatory requirement of Order XXVII-A CPC,
• i

the Advocate General being itself a •

2. . I

were
i

com

The issuance of notice, to

mandatory requirement of law, as laid do\vn in 

judgments of this Court, the High Court deciding the writ petitions 

without issuing of such notice and also declaring Section 

Act of 2012, as ultra vires the Constitution was, therefore, not in ‘ 1

i.

• t

the above cited 1
1

1'
i I

2 of the 11
(1

I

accordance with the law, rather contraiy to law as laid down by \\ 

this Court in the above cited cases.
I

In view of the above; the impugned judgments are .set •3.

aside and the .matters are remanded to the High Court for .5!

re-deeidJng the writ petitions afresh, after issuing of notice under 11 

Order XXVlI-A CPC

)'r Courfi^ialc Pakhtunkhwa, in accordance with law, / 
rn* Vukijini' /

TESTED
1 *

to the Advocate General, Khybcr ’M
« !

CamS(
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5

il
i

The appeulii ntand nllowcd, while the civil petition is • 

converted into appeal and allowed, In the above terma.

4,
:)
I

I

As the matters ai*e qullC' old, il lo expected that the 

High Court will .decide the, same expeditiously, preferably v/ithin a 

period of four months.

5.

iSg1/-HCJ 

Sd/-J 

SdZ-J, p, CeriiiiniilobcIniGr-npy

SeniiJr CwHn Associate 
Supreme Coun oi Pakistan 

Islamabad

; '
i
' t

. :
• I
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f I
11o
; j■ ^jBcach-lyrPt

' .*^'f-4sfeabad^
’02lC)6.2C)2is 
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r
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JUDGMENT SHEET
PESHAWAR HIGH COURT. PESHAWARJ-

JUDICIAL DEPARTMENT

W.P. N0.3Q81-P/2Q12 with CM No.l672-P/2Q22

Anayat Ullah Khan and others

Vs.
Government of Khyber Palditunkhwa through Chief 

Secretary, Peshawar and others
f

Date of hearing 

Petitioner(s) by:

14.06.2023

M/s. Noor Muhammad Khattak and L. 
Nawab Ali'Noor, Advocates.
Mr. Amir Javed, Advocate' General 
Khyber Palchtunldi-wa and Barrister 
Muhammad Yaseen Raza Khan, Addl: 
Advocate General a/w Mr. FazI-e-Khaliq, 
Litigation Officer, DEO (M&F), Swabi.

■k^icifk-k

I.Respondent(s) by:

JUDGMENT
kk-k-kk-k

LTAZ ANWAR, J. Through this single judgment, we intend 

to decide the instant writ petition and Writ Petitions, listed 

below, since in all these cases, similar questions of law and 

facts are involved. The connected writ petitions are:- j

L W.P. NO.913-P/2014 titled, Muhammad 
Iqbal and others Vs. Government of 
Khyber Pakhtunkhwa through Secretary 
to Government, Finance Department, 
Peshawar and others.
W.P. NO.1418-P/2014 titled, 
Muhammad and others Vs. Government 
of KJiyber Pakhtunkhwa through 
Secretary Elementary & Secondary 
Education Department, Peshawar and 
others
IV.P. No.2053-P/2014 titled, Saeed Ullah 
and others Vs. Government of Khyber 
Pakhtunkhwa through Secretary 
S&GAD, Peshawar and others 
IV.P. No.ll82-P/2018 titled, Muhammad 
Rehman and others Vs, Government of 
Khyber Pakhtunkhwa through Chief 
Secretary, Peshawar and others 
W.P, No.2326-P/2Q19 titled, Muhammad 
Anwar Vs. Government of Khyber

a. Molvi

f •

Hi

iv.

V.

s



. V

Pakhtunkhwa through 
Education, Peshawar and others 

vi. W'.P. NoJ680~P/2021 titled, Ghandat 
Khan Vs. District Education Officer 
(Male), Peshawar and others

In the instant writ petition, the petitioners have

Secretary

: 2.

prayed for. the following relief:-

“/r is, therefore, humbly prayed that on acceptance 
of this writ petition, this Hon’ble Court may be 
pleased to declare the act as against the basic 
norms of law & rules repugnant to constitution, law 
and practice/policy as such no legal effect liable ti 
mauled set-aside".

1

3. In all these petitions, the petitioners have 

mainly questioned the vires of the Khyber Pakhtunkhwa 

Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification, Act, 2012 (hereinafter to be 

referred as '‘the Act”).

4. Comments were called from the respondents 

who furnished the same, wherein, they opposed the issuance of 

desired writ asked for by the petitioners.

Arguments heard and record perused.

Perusal of the record transpires that the 

petitioners have questioned the vires of “the Act” on the 

ground that promulgation of “the Act” had defeated the 

judgments of the superior Courts. He further contended that

5.

6.

vested rights of the petitioners have accrued in the matter and

placed reliance on the judgments reported as “FECTO Belarus 

Tractor Ltd Vg. Govemment of Pakistan through Finance

Economic Affairs and others (TLD 2005 SC 605), 2013

P e s h a Q Sy/C o u n



SCMR 1749. 2013 SCMR 1752 (Contempt of Court

Proceedings case) and AIR 1975 SC 2199”.

7. On the other hand, the learned Advocate

General, Khyber Palchtunkhwa has referred to a recent

judgment of the Hon'ble Supreme Court of Pakistan passed in 

the case titled “The Divisional Superintendent Pakistan

Railways, Rawalnindi and others Vs. Sved Irshad All Abid

(2021 PLC (C.S.) 277)” and contended that the' grant of • 

increments on higher educational qualification has since been 

discontinued through Notification dated 13.09.2001, as such, it 

is a past and closed transaction and that necessary time was 

granted to tJie employees who have any claim, albeit, when 

they failed to claim the same for long ten years, as such, “the 

Act” in question was promulgated. He has also produced a 

letter dated 29.04.2010 issued by the Additional Secretary 

(Regulation), Government of Khyber Pakhtunkhwa Finance 

Department (Regulation Wing), whereby, clarification 

given about the advance increments on higher educational 

qualification and according to- which, a period of sixty days 

was provided for the remaining claims and argued that 

then, petitioners have failed to claim the advance increments at 

the relevant time.

was

even

8. During the course of hearing, learned counsel 

for the petitioners has produced letters/appiications which 

were duly placed on file and contended that the rights of the 

petitioners to the grant of advance increments were secured

3IED
Peshawgfl^iS^yCourt

Oisirict Education OHicct 
(Male)AbboUabad

•i£.X, .•i?
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I?m.
i
S
IGoverameril’s circular letter datedand guaranteed by a 

11.08.1991 and that the case of the petitioners was matured at
Ii
I

relevant time before the out-of-date i.e. 13.0:9.2001 when

discontinued. He also
Ithe i
%the grant of such increments was

referred to a judgment 

Pakistan passed in “rPT.As No.525 and S26/200r7 decided^

1Q.07.2007”.

^5

of the Hon'ble Supreme Court of

'i

the learned Advocate General,At this stage,

Khyber Pakhtunkhwa, representing the respondents, contended

9.

that the civil servants, who were holding higher educational

qualification prior to discontinuation of advance increments m

entitled for tlie benefit flowing fromthe year, 2001, are 

circular letter dated 11.08.1991. however, those who have

after the notification datedimproved their qualification 

13.09.2001, under no circumstances, can claim the same^
• I

benefit and that the bar created through “the Act” would be

equally applicable.

In view of the above, we, without commenting10.

and in view of the statement of theupon the vires of “the Act” 

learned Advocate General. Khyber Pakhtunkhwa, dispose of

/ this and the connected writ petitions and direct, the respondents 

to consider the case of the petitioners in the light of circular 

letter dated 11.08.1991 and in case, they fulfill the condition 

mentioned therein for the grant of advance increments prior to 

the cut-of-date, they be allowed such benefit. It is, however, 

clarified that only the case of the present petitioners shall be
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considered and that others cannot claim such benefits, having

not agitated the matter at the relevant time.

Announced
Dt:14.06.2023

juntiE

JUDGE

(DB) Hon*b)tf Mr, Justice ]]flr Anwar and Hon^blc Mr. Justice Svcd Nfuhammad Shaf)
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