(.3

{"BEF ORE THE HONORABLF KHYBER PAKHATUNKHWA SERVICE

-

TRIBUNAL CAMP COURT ABBOTTABAD.

M/?‘CApplication No. 3&© -/2029

IN
Execution Petition No. 630/2023

Govt. of KP through Secretary E&SE Department & others

VERSUS

e Petitibners

Sardar Irshad Ali SDEQ Lora BPS-17 District Abbottabad & others

INDEX

Respondcnt

Sr.No Description Page Nos. | Annexures
‘ 1. Objection Petition alongwith Affidavit 01 to 05 |

2. | Copy of Copy of jﬁdgrﬁént dated 29-08-2013 | 06to 08 “A”

3. Copy of judgment dated 07-12-2018 | 09t0 13 “B”

4. | Copy of Act 2012 14to 16 “C”

5. | Copy of order 21-10-2020 17t0 18 “D”
- 6. | Copy of Civil Petition No. 511-P/2023 19 to 23 “E”

7. Copy (;f order dated 02-06-2021 241027 “F”‘

Dated: ____ -04-2024 ‘

(Muhammad Tanveer)
District Education Officer (M)
Abbottabad. -

"~ (Respondent No.

05)



1

‘BEFORE THE HON ORABLE KHYBER PAKHATUNKHWA SERVICF
TRIBUNAL CAMP C()URT ABBOTTABAD.

» Pakchyuk hwm

e e Teibwmal Mlisc Appllcatlon No. 88@ /2029

s e )_92,&.,.@% IN

Execution Petition No. 630/2023
Dated-ﬁ‘ﬁé"ﬁff
Govt. of KP through Secretary E&SE Department & others

........... Petltloncrs' :
VERSUS
Sardar Irshad Ali SDEO Lora BPS-17 Dlstrlct Abbottabad & others
.......... Respondents

‘OBJECTION PETITION UNDER SECTION-47 CPC 1908
AGAINST THE TILTED CASE IN TERMS OF:- :

A. That the judgment of August Supreme Court of Pakistan and
this Honourable Tribunal have lost their efficacy for the
purpose of implementation by clear intendment through.
section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of
Arrears on Advance Increments on Higher Educational
Qualification Act No. IX of 2012 & vires of the Act have not
been challenged before any forum. .

B. That the instant Execution Petition is hopelessly tlme barrcd
under the Limitation Act No. IX of 1908.

C. That the judgment of Peshawar High Court Peshawar'passed
in" WP No 3081-P/2021 dated 14-06-2023 is judgment in
personam and said judgment is also challenged before the
August Supreme Court of Pakistan in CPLA No. 511-P/2023
titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is
subjudice.

PRAYER:

On acceptance of instant objection petition in titled execution
petitions may please be dismissed in terms of the above referred
provision of law / grounds in favor of the applicants please.

Respectfully Sheweth:-

The applicants/ E&SE Khy.ber’Pakhtu'nkhwa Peshawar submit as under: -
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~ ONFACTS:

1. That the titled Execution Petition is pending before this Honorable Tribunal

for implementation of the judgment dated 12-05-2009 regarding the
Advance Increments on behalf of the Respondent Department which is fixed

- for hearing on dated 24-04-2024 for implementation report and the learned -

DDA raised question of limitation upon instant Execution Petition with the
request that they are going to file objection petition in this respect. Hence,
the Respondent Department further submit on the following grounds inter
alia:

GROUNDS
A. That the instant Execution Petition is hopelessly time barred under the

- Limitation Act No. IX of 1908. Hence, liable to be dismissed without any

further proceedings..

. That the identical nature Implementation Petition No. 49/2012 was

dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner
sought leave to appeal against the order dated 30-01-2013 before the August
Supreme Court of Pakistén and same was also dismissed on 29-08-2013
passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO
& Others. The operative part of the judgment is reproduced as under:-

- “A bare reading of the above Sections from Khyber
Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that
whatever benefit the petitioner was claimihg through the
judgment dated 12-05-2009, has been nullified by the
legislature through clear intendment in equivocal terms,
while vires of the said Act have not been challenged before
any forum. This being the position leave to appeal is refused
and this petition is dismissed.” |

(Copy of judgment dated 29-08-2013 annexed as Annexure “A”)

C. That the Identical nature case was dismissed by the August Supreme Court

‘ of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the

operative part of the judgment is reproduced as under:-
“In the instant case petitioners are seeking arrears on the basis of

Notification dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their claim cannot be entertained and is not justiciable.
Reliance is placed on<unrep0rted judgment of this Court dated 29-
08-2013 (mentioned in Ground B) passed in Civil Petition No.
360/2013. The Petitioners have not challenged the vires of thé Aét,
therefore, these petitions stand abated under Act of 2012, as a
result leave to appeal is declined and these petitions are

dismissed.”

(Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of "August Supreme Court of Pakistan and this

Honourable Tribunal have lost their efﬁcaéy for the purpose of
implementation by clear intendment through section 2 (i) of Khybef
Pakhtunkhwa Cessation of Payment of Arrears on Advance Increménts on
Higher Educational Qualification Act No. IX of 2012 & vires of the Act
have not been challenged before any forum. (Copy of Act 2012 is annexed

as Annexure “C”)

. That the similar Execution Petitions regarding the same subject matters

execution proceedings were adjourned sine die till the decision of August
Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable
Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”) |

. That the judgment of Peshawar High Court Peshawar passed in WP 'No.

- 3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did
not challenge the vires of the Act at any forum and judgment dated
14-06-2023 is also challenged before the August Supreme Court of Pakistan
in CPLA No. 511-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah
& Others is subjudice. (Copy of Civil Petition No. 511-P/2023 is annexed as

Annexure “E”)

G. That the instant execution petition is against the notification dated 27-10-

2001 whereby, the basis of the claim of petitioners stood erased. In the year

2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance

. Increments on Higher Educational Qualification Act No. IX of 2012 was

promulgated which was made retrospective from 2001. Hence, the instant

application is liable to be dismissed on this score alone.
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. H. That the judgment of Honorable Peshawar High Court regé,rding the Khyber
‘ Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX of 2012 has been set aside on
02-06-2021 and the matters are remanded to the High Court for re-deciding
the writ petition afresh by the August Supfeme Court of Pakistan and
Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06
other Writ Petitions having similar question of law and facts disposed on 14-
06-2023 wifh the direction to respondent department to consider the case of
petitioners only and others cannot claim such benefits having not agitated
 the matter at the relevant time. Hence, present petitioners cannot claim such
benefits as they were not petitioners in that very writ petitions.
(Copy of order dated 02-06-2021 is annexed as Annexure “F5’)' |
I. That copy of judgment dated 12-05-2009 is already annexed with instant
Execution Petition as Annexure “A” at page No. 05 to 15 and copy of
judgment dated 14-06-2023 passed by Honorable Peshawar High Court
Peshawar is also annexed with the instant Execution Petition as

Annexure “C” at page No. 19 to 23.

It is therefore, humbly requested that on the acceptance of this petmon
under section 47- CPC, 1908 the titled Execution Petitions may kindly be

dismissed in favor of the respondents.

Elementary & Secondary Education Department
Khyber Pakhtunkhwa Peshawar
(Respondent No. 04)

(e

(Muhammad Tanveer)
Distriet Education Officer (M)
Abbottabad
(Respondent No. 05)
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“$EFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
- TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Application No. 12023
IN -
Execution Petition No. 630/2023

Govt of KP through Secretary E&SE Department & others

........ ... Petitioners

VERSUS

Sardar Irshad Ali SDEO Lora BPS-17 District Abbottabad & others = ,
- C deeeeeeen Respondents

AFFIDAVIT

I, Mr. Muhammad Tanveer, District Education Officer (Male)
" Abbottabad, do hereby affirm and declared on oath that contents of forgoing -

petition under section 47 CPC 1908 are correct and true according to the best of -

my knowledge and belief and nothing has been suppressed from this Honorable

Tribunal.
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BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

| ‘Apphcatlon No. 12024
IN
Execution Petition No. 630/2023
Govi, of KP through Secretary E&SE Department & others ..........Petitoiner. |
| VERSUS

“ Sardar Irshad Ali SDEO Lora BPS-17 District Abbottabad & others
<eeeseesss REspondents

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Ofﬁcer, District Education Officer (Male)
Abbottabad is hereby authorized to sﬁbmit Objectioﬁ Petition on behalf of
Secretary Elementary and Secondary Education Khyber Pakhtunkhwa Peshawar in
| Execution Petition No. 630/2023 titled Sardar Irshad Ali SDEO Lora BPS-17
District Abbottabad & others  Govt, of KP through Sec;retary E&SE Department

& others.

. Abdul Akram)
DITIONAL SECRETARY
On behalf of
. Mr. Masood Ahmad
SECRETARY E&SE DEPDTT;
(Respondent No. 04)
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In the sypreme Couct af paklstan
(Appellate Jurlsdiction}

Present:
. Mr. lustice-Anwar Zaheer Jamall
A ; M. Justice Khilji Arif Hussain

Mr. Justice Jaz Ahmed Chaudhry

Civ]l Petition No.360 of 2013,

{on appeal from judgrent of KPX Serylce Tribunal, Peshawar
dated 30.1,2013, passed In Implementatlon Petltian No; 49/2012)

Mubammad Haroon
’ ...Petltloner
Versus

Executive District Officer, Elementary & Secondarv Education Dept. Haripur, etc
.. Respondents

Petitioner: ‘ In'person,
For official respongents: Mr. Naveed Akhtar Khan, AddlL.A.G. KPX.
M, 5aeed-ur-Rehman, ADO {€du.), Harlpur,

)

Date of hearing: 29.82013
JUDGMENT -
=Anwar Zaheer Jamall, 1.- By this petition undéi' Article 212(3) af the
nsttkutlon PI Islamic Republic of Pakistan, 1973, leave to’ appeal Is sought by

stlcfner Mﬂuhammad Hargon agalnst the order dated 30.1,2013, nassed by the

be,7r Pakhx{unkhwa Service Tribunal, Peshawar [tn short “the Trlbunal"), whereby

I Implemeptation application N0.49/2012. In service Appeal No.506/2009, was

"ﬂ:’“'"‘*"-‘ -

l;ml:sed In Vlew of sections-1 & 2 of Khyber Pakhtunkhwa Cessation of Payment of’

e D L

n'_g s on Advance Increments on Higher Educational Qualification Act, 2012

o

.«,m_

er- Pakhtunkhwa Act No.IX of 2012},

"@"“ ﬂ—

Wae have heard the arguments of petltloner. He has placed rellance

...;..’_..._.g‘.u

—r +gace -
R

e

e

xm{thz earller judgmant of the Tribunal dated 12,5 2009 wherebv he was held

.w,

ad forzthe berefit of advance Increments on the basls ofhigher qualification.
Is . pwpose, he has also placed reliance upon the Judgment of th!s Court, -

r‘ted.’as fA Cor oratmnv Azlz-u -Reh j2n Chia dhe (201ISEMR 218).

B As agalnst lt learned AddItIOnai Advocate General KPK, Mr. Naveed

A rit,ar khan strung!v contends that benefit of earlier ]udgment datgd 12 5 2009,

o vy
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m_lkbbona bad

4 CamScanner




l,cgible Copy

. g "‘v
. In the Supreme Court of Pakistan G
(Appellate Jurisdiction)
Present:
Mr. Justice Anwar Zaheer Jdmdh
Mr. Justice Khilji Arif Hussain
Mr. Justice [jaz Ahmed Chaudhry
Civil Petition No. 360 of 2013, B
(on appeal from judgment of KPK Service Tribunal, Peshawar
dated 30.01.2013, passed in implementation petition No. 49/2012)
Muhammad Haroon
' U Petitioner
Versus
Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc '
....... Respondents
Petitioner : In Person
For official respondents: Mr. Naveed Akhtar Khan, Addl A.G KPK
: Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur
Date of Hearing - 29.8.2013

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3) -of the

Constitution of Islamic Republic of Pakistan, 1973, leave to appeal is  sought by

petitioner Muhammad Haroon against the order dated 30.01.201, passed by the

Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”)  whereby
his implementation ~application No. 49/2012. In service Appeal No 506/2009,' was
dismissed in view of sections 1&2 of Khyber Pakhtunkhwa Cessation of payment of
Arrea’rs on Advance Increments on lligher Education Qualification Act, 2012
{Khyber Pakhtunkhwa Act No. IX of 2012.)

2. We have heard the arguments of petitioner. He has placed reliance
on the earlier judgment of the Tribunal dated 12—05-2009,' whereby he was  held
entitled for the benefit of advance increment on the bases of higher qualification.

For this purpose, he has also placed reliance upon the judgment of this Court,

reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

3. As against it, learncd Additional Advocate General KPK. Mr. Naveed
Akhtar Khan, strongly contends  that benelit of carlier judgment dated 12.5:20(_)9,

0‘5"

:ﬁsgsﬁ“ O“ \cof \M
M w.a\ ot ahad
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thréug}; Implementation applicﬁtlon N0,48/2012 filed before the Tribunal,“cannot
be allo.wed to the petitioner in vle»;: of the clear language of section-1 of Khyber
Pakhtunkhwa Act No.IX of 2012, which has made Its section-2 applicable with
retrospective effect from 01.122001 and, thus, made the said |udgment

unimplementable.

4, We havé consldered the above noted submisslons made before us by

the petitioner and the learned Addl. A.G KPK and seen that indeed as per judgment -

of the Tribunal dated 12.5.2008, the petitioner was held entltled for the benefit of

advance Increments on the basis of his higher qualification, but such Judgment has

lost Its efﬂ_cacy'for the purpose of implementation by clear intendment through

sectlons 1 and 2 of Khyber Pakhtunkhwa Act No.IX of 2012, which read as under:-

. Short title, application and commencement. — {1} This Act may be called
the Khybder Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educationa! Qualification Act, 2012,

¥ . It shall apply to all the cmolayees of the Provinclal Government, who
were entitled to recelved advance Inccements on higher éduutlorul qualification,

{3} " )t ehall come Into fofce at once and shall be deemed to have taken affact
on and from 1" day of Decenher, 2001. .

B 2. iCexs-tlon of paymem “of aeraars on ‘sdvance Iquemenu on higher

; ) c:docatl' nal quallfication,— (1) Hotwllhsundlng 3ny1hlng contained In any
: E *dedsloq Judgmant and arder of any Telbunal or Court Including High Court or
'3 isuprem b.Court of Pakistun, for the nufpose of anv claim for pdwnant of arrearson .
. ,w:ount of advance tncremen!s on hlghat zducalional quallﬂcauon sanc(lcned In

- ,putsuancz ol any.order, letter, . office. memoranda, notlﬁcauon, \nslruc\lons and
[other nstruments Issued before 1,12.2003; ‘such “orders, letters, office.
. ‘me‘mo:i nda, notificatlons, instructions and other Instrurents shall be deemed to

- be'non&exlstent ceased or revoked and no further dalm whalsoever on the basls

. ,;i-;’l, ,i'or these Instruments shall be entertalngd and.all cases In respect of such. clalms

1 -znpendlng In any Court or Tflbm\al Including High Court and Supreme Count of
OERN
F‘Li§ gt ?n!ﬂstan shall slandabated
L
1t

v ‘{2)’ ,' i, Any order made, Instruction- Issued, declsion. judgment or ordar of any
-EC’ourt m Tribunal Including a High Court or the Supreme Court, Implemenied
-'lmmed|ktelv before:the commencement of this Act, shall be deemed to have baen
;wwv %nsqg. Issugd-and- Implemented by the date of commencement of this Act,

-

dnd?ny a:’rjount already pald there-under on account of advante Increments on

arrears thereofl shail be de&med to have been valldly pald and shall not be

i recoverable from the recipient Government :emplovees.‘

District Education Officer @ CamScanner

{Male) Abbottabag
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C.P 360 0f 2013 | '

through - implementation  application No. 49/2012 filed before the ‘Iribunal cannot
be allowed to the petitioner in view of the clear language of su,lmnl of Khyber
Pakhtunkhwa Act No. IX of 2012, which has made ils section2 dpphcable with

retrospective  effect from  01.12.2001  and. thus, made the
unimplementable.
4,

said  judgment

We have considered the above noted submissions made belore .us by
the petitioner and the learned Addl. A.G KPK and seen that indeed as per judément
of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of
advance increments on the basis of his higher qualification, but such judgment has
lost its efficacy for the purposc of implementation by clear  intendment through

sections 1 and 2 of Khyber Pakhtunkhwa Act No. IX of 2012 which read as under:-

“1. Short title, application and commencement.---(1) This Act may be called
the Khyber Pakhtunkhwa Cessation of Payment of Arrears on  Advance

Increments on Higher Educational Qualification Act, 2012.

@ It shall apply to all the employces of the Provincial Government, who
were entitled to received advance increments on higher educational qualification.

' (3) It shall come into force at once and shall be deemed to have taken effect on and
from 1st day of December, 2001.
2. Cessation of payment of arrears on advance increments on higher
educational  qualification.---(1) Notwithstanding  anything  contained  in any
decision, judgment and order of any ‘Iribunal or Court including IHigh Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, office memoranda, notification, instructions and
other instruments issued before 1.12.2001, such orders, letters. office memoranda,
notifications, instructions and  other instruments shall be dqemed 10
be non-existent, ccased or revoked and no further claim whatsocver on the basis
of these instruments shall be entertained and all cases in respeet of such claims
pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated. '
(2)  Any order made, instruction issued, decision, judgment or order of any
Court or Tribunal including a High Court or the Supreme  Court, 1mplemented
1mmed1ately before the commencement of this Act, shall be deemed 10 have been
validly made, issued and implemented by the date of commencement of this Act,
and any amount already paid thereunder on account of advance incremen‘ts or
arrears thereof shall be decmed to have been validly paid and shall not be
recoverable from the recipient Government employees.”
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: S. A bare reading of the above scctlons from Khyber Pakhtunkhwa Ac.t
r No.iX of 2012 makes 1t crystal clear that whatever benefit the petitioner was
/ A ‘ chiming through the judgment dated 12.5.2009, has been aullified by the
: ' ‘: . . N “ . B ] .
‘ legisi3ture through clear intendment In unequivocal terms, while vires of the sald
\ ’ . .. .
U l -Act have not been challenged before any forum.
P .
; . 6. This being the pdsition, leave to aopeal Is refused and thls petition Is
- Sd/- Anwar Zaheer Jamali,J
,‘ Sd/- Khilji Arif Hussain,J
: - - Sd/-Tjaz Ahmed Chapghry,]
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'C.P 360 0f 2013,

5. A ba.re' readilig of the above sections from KhyBcr I’nkhlunl;hwa Act
No. IX of 2012 makes it clear that  whatever  benefit - the petitioner  was
claiming through the judgment dated 12.5.2009, has - bcph nulliliccl. byA the
legislature through clear intendment in equivocal terms, ,Wllilc vires ol’j the* said
Act have been challenged before any forum, -

6. This being the position, leave té apbeal refused” and * this  petition is

dismissed.

Sd/- Anwar Zaheer Jamali, J

Sd/- Khilji Arif Hussain. J .

8d/- ljaz Ahmed Chaudhry, J
Certificd 1o be True Copy

Islamabad ‘ '

29" August 2013

Not approved for reporting -

Superintendent
Supreme Court of Pakistan
ISLAMABAD
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LS THE SUPREME CQURT OF PAKISTAN
(ﬁﬁxj}l‘f Juﬁgﬁﬂbﬁ)

Presen):
Me. Justion Qzzi Frez ba
Mr, Justice Syed Manzoor Ali Shsh

1tH -\l & 15y ’ an
(e rypez) o Bie poipart of IFX Senire aridzaul Fekovn
dsted b cxs sy, Penved bs Ayoverls Ne 523 & sxg o 3250)

Mainteor Abmad (v CP. 473-P/20i3)
Yaomeen A¥ktas  (In CF.y73-Pizo13)

w=Petitiosers
Versus
The Seerctary Edvcatice, Goverasent of KPK, ric {in both cases} - '
~Respoadents
Pelshoner: 15 prerzen (o both eases)
Furthe respondents: Mz Mujabid All Khan, Add, MG, KPK
Uateof hearing: uraZ20:8 |
JUDGMENT

Su-d Mansoap 3l Shah, J.- The fcts of the c‘me- aze that
petitioners in bath (he prtitions were appalnied as Primany Schoal Texcbers
U“PSTT). Manaoor Abtsizd, petition=r in Ciwil FPetition Noaz2-T'f2013
(“Petitioner No.17), kowoer, retited from service on oii;rz.ﬁols, whils
Yarmeen Akhtar, petitioner in Chil Petition Nou73-Pfz013 (“Petitioner

Ng.2™) is still In sesder.

W/ These pelftinns pertain (o thelr dslm reganding edvanee
Rest

wigerctnenits on the basis of soquiring kigher rducational gualification while in
“xeri of Paklsian '

crrrer wepvice. Petitioner }o.1 was gij-'-:u five adiance fncrements undt-r Notlficativg
dated 24-9,&"?83 while petitfoner No.z was given three m-fmnm» {ncrements
under the same Notification plus a move-gver 1o BPS-03. Pc'.‘slxonrts dlaim that
as per subsequent Notification dmicd 35.08.1001 brued by ﬂzc Finake
Departtnent, Government of KPE, petitioner Nowt ought 10 Inave been given 12
A, cdvance increments for obtaining higher educationa! qualification of F.A, BA
{ ".Goxnd !»I.é.. while petitioner No.z be given si:\: advarier incromenls, os per the

Al
i

-

e Notifieation for abtaining the qualification of FA and B.A. 1t i submitted

District Education Officer
~ (Male) Abbotiabad
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IN SUI’RB ME COURT OF PAKISTAN
(Appellate Jurisdiction)

Present:
Mr. Justice Qazi Facz Isa
Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P of 2013 , '
(An appeal from the judgment of KPK Service Tribunal, Peshawar
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahmed (in CP. 172-P/2013)
Yasmeen Akhtar (in CP. 173-P/2013)

...... .....Petitioners
Versus ’
The Secretary Education Government of KPK et¢ (in both cases)
.......... Respondents
Petitioner ' In Person (in both cases)
For the respondent: Mr.Mujahid Ali Khan, Add AG KPK
Date of hearing;: 07-12-2018
JUDGEMENT
Syed Mansoor Al Shah, J. :- The facts of the case are that

petitioners in . both the petition were appointed as Primary School Tcachers
(“PST”). . Manzoor  Ahmied,  petitioner in  Civil Petition No.172-P/2013
(“Petitioner No. 1”) however, retired - from service on 01-02-2016, while
Yasmeen  Akhtar, petitioner in  Civil Petition No. 173-P/2013  (“Petitioner.
No.2”) is still in service. ‘ A

These petitioners pertain  to their claim regarding advance
increments on the basis of acquiring higher cducational qualification while in
service. -Petitioner No.l was given five advance increments under Notilication
dated 24-08-1983 whilc petitioner No.2 was given three advance increments
under the same Notification plus a move-over to BPS-09. Pelitioner claim that
as per subsequent Notification dated 11-08-1991 issued by the  Finance
Department, Government of KPK, petitioner No.l ought to have been given 12
advance increments for obtaining higher educational qualification of F.A, B.A
and M.A. while petitioner No.2 be given six advance increments, as  per  the
same Notification for - obtaining the qualification of F.A and B.A. It is submitied

3 istrict

?duca\mn ofticet (W
Al spottab. il



' that the petionom were appalited a 1T when tho quilifieation fire Ve sabl

- post wn matriealation.

a Arpdng the case for Winteeld and fue peilifones Noy, Me.-
Mantoar Atimad sbwitted thet ey wesn Inially  granted - aduraer
inceements e Notiention dited 2q,08,1083, Binvever, sitnevaently throh
whe Notificatfon dated 11.08.5091, Qie oumber of whmiay tneresmts wens ‘
v, Inasmuch wg; 1 woa also gouted G obualnbug bigher educaliovnd
abidiearian of M o aubimits thiat 1lie andil nattfienthun b applicahle (o P ‘
and plneed reliance on sn wirepotted Judgment of this Conrd daied.
09.07.2003, mussed In éivl! Petitlon No.g25/4007, an well uy, the mianumt
uolifention fssued. o the light of the sald Judgment. Le. Norifioation dited
‘10.053000, [ssued by the Hlementary and Sceaudary Wlnenting Depuntaien,

.

: Government of RPK. The nhave elted judgment eatemls the Yumill of

Wk&tiﬁmmni‘dméd 108409910 leneliers, ' '
“1 I’/
&t.:(f('/{(c(g/mmp- Lenrsed Additionnl Advorate Geserud, RPR cepresenting Ll

\Qeertof Paklzran ]
, . reoreno Government, sulinlts that the case of the petlilonérs Iy pavenied ly

Natificalion dated ;;.I;.Ou.loﬂa. lssuudd by the Finanee Dopﬁmncm. Guwrtinsent
of KPK and 1 per elawse 9 of the satd natifiention, putitioner No. 1s eniitied ta,
~ five ndvance lncrements for abinining P and-DA., wheeeas, petitioner No2
In entitled to three advance increments’us she his nlready been granted the
¢ benelit of move-over to higher pay scale na pur Notlfiction dnted 07,0899,
fsswed by Wse Finanee Deportment, Government of KPR, Learned Is¥ officer
bins plni:a‘tl reltanca on an unmportpr] judgment of this Co\irtfdulud-o&g.zml,
pnssd(i'in Civﬂ Patition No.g25/201, which dfsmmsea the mode of cnlculntlm;'
of atlugnoe increment granted for highur edueational qualification, L1 this case,

it was-tield that dduarice fnerenuent can only be granied for the lighest
(‘r - . ‘ B . - -

/ Y educationnl qunlifiention’ obtained, ns-advance incraments for the degrees
?. ".ﬁolcndiug up to the final degree stand morged. Into advance inerenont preseriisd

@

for the highest qualificution. In other words, advance incremants for'obtuining

LLEELO)

FA (two advanco Incroments) and B.A (four advaace increments Including two. )
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that the petitioners were appointed as PSTs when the qualification for }he said
post was matriculation,, |
3. Arguing: the case for himself and for petitioner No2. M.
Manzoor =~ Ahmed  submitted that they were _ literally granted  advance
increments  vide Notification dated‘ 01-08-1983, however, subsequently through
the Notification dated 11-08-1991 the number of advance increments were
increased. Increments as, it was also granted for obtaining higher - educational
qualification of M.A. | He submits that said Notification be applicable to “PST”
and  placed reliance on  unreported  judgment of  this  Court  dated
09-07-2007, passed in Civil Petition .No. 525/2007. as well as, the subsequent
notification issued in the light of the .said judgment i.c Notification dated
13-05-2009, issued by Eleméntary and © Secondary - Educatiqn Department,
Government of KPK. The above c‘ited judgment extents the benefit of
Notification dated 11-08-1991 to teachers. |

Leafned Additional  Advocated . Geheral, KPK  representing the
Government, submits . that the «case of the petitioners is govemed‘ by
Notification dated 21-08-1983, issued by the finance ’department, government
of KPK and as per clause 9 of-the said notilication, petitioner No.l is entitled to

five advance increments ~for obtaining [F.A and B.A, whereas, petitioder No.2

~is entitled to three advance increments as she has already been granted the

benefit of move-over to higher pay scale as per Notification dated 07-08-1991,
issued by the Finance Department, Government of KPK, Learned law officer
has placed reliance' on an unreported judgment of this Court dated 08-09-2011,
passed in Civil Petition No.1425/2011, which discusses the mode of calculation
of advance increment granted for higher educational qualification. In this case
it was held that advance increment can only be granted for the highest
educational  qualification  obtained, as advance increments for the degrecs
lending up to the final degree stand merged into advance increments prescribed
for the highest qualification. In other words, advance increments for obtaining

F.A (two advance increments) and B.A (four advance increments including two
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advance increments granted for F.A) and merged into advahce increments
granted for obtaining M.A (fix advance increments), therefore, providing two

advance increment for each higher educational qualification.

5. - He further submits that at this stage the claim of the petitioners
cannot be entertained in the light of section 9 of the Khyber Pakhtunkhwa
cessation of Payment of Arrears on  Advance Increments on  Higher
Educational Qualification Act, 2012 (“Act of 2012”), by the virtue of which the
instant petitioner cannot proceed and stand abated. He placed reliance on an
unreported  judgment of this Court dated 29.8.2013, passed in Civil Petition
No. 360/2013.

6. We have heard the parties at some length and have gone through
the record of the case. While the argument of the petitioners might have some
merit with regard to grant of one advance increment in the case of petitioner
No.l and four advance increments in case of petitioner No.2 in the light of
Notification dated 11.08.1991 read with the unreported judgment .of this
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into
the merits of the case, we need to first examine the justciability of the claims in
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Bill 2012 having been passed
by the Provincial Assembly of Khyber Pakhtunkhwa on 8" May, 2012 and
assented by the Governor of the Khyber Pakhtunkhwa on 8" May., 2012 is

hereby published as an Act of the Provincial Legislature of the Khyber
" Pakhtunkhwa.

Whereas advance increments have been granted in certain Provincial
Government employees on the basis of acquiring or possessing higher

educational  qualification over and above the prescribed educational
qualification from time to time. ’

And whereas the Provincial Government vide Notification No. (PRC):
172001,  dated 27.10.2001 had already discontinued the scheme of advance
increments on higher educational qualification.

And whereas due to financial constraints, it is nol possible for
Provincial Government to pay the claimed and unclaimed arrears accrued

'u'
w«:at\n othcer (M)
Abhnt\ahad
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Wigher  edtuentional. qualificatione{s)  Hubwlihslamliog,  anylhing
cantained In any dectslon, Judgeaeal soud arder of any Telbunal or eond
{ncluding gk Coutt ur Supreine Cour of Fakistan, futthe. puipuse.of any
clalowfor payment ol aueans on.accointof ndvance tncrements on hicher
edueatlopalaalifieaion saogtioned Jn pwrsuance sl any.ones, fetler, olfice
menurands, nutiGeation Jastructiung and othee Saateiments baved befue .
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sulestolned. and nll cases {n tnspeet ol such slalms pending Jnany. court ut
+ Tabunalncludlog dileh CowsLaod Supreme Cont.uf Eabistan ahall s sned .
abale, :
{2) Any onler made, Instructian fasucd, ileclvion, judmnent of sider of any v
court ur Tribunal lncluding o Aligh Court or the Supreane Conet, implementedt
immedtately before the commeneernent of thils Aet, a]ull lie deemed to have :
been validly made, isswed and implemenied Ly the dale of commenceenent of
TF ihls Act, and any amount already pakl there-under on account of wdvance ‘n
lncrements or artears thereo! ahiall be deemed 10 biave been validly paid ond 'y
/ /{,.Almlt nal he recoversble from the reclplent Gaovernmient employees.” o
CRIS0ne  (emphasta supplied) . ¢
¢ Court of Pakixtun " . C e
peshawar, : e
7 Plnin reading of the above provisions show that the claim of ©
advance increments on obtalning higher educational quolification” was :’
discontinued by the Provincial Government on 27.10.2001, Sectlon-2 aftheAct ¥
of 2042 provides that claim for payment of arrests of advance increments shall i i
¢ bedeemed non-exisient and no further clim whatsoever on the basis of these . ,
] i
instruments shall be enlertoined and alf eascs ju respect of such clatms pending . ; f
In any Court or Tribunal Including High Court and Supreme Court shall stand !
3, obaled. Sub-section 2 provides that any nmount of advance increment or
o 3%
g4
& {7 arrears thereof already pald before the commencement of the Act of 2012 shall
[ ’ . .
ba deemed to huve been valldly pald and shall not be recoveruble from the
¥ reclplent government employees. .
I35 . .
E?H 8. The scopa of Act of 2012 {s Lhat nfler the promulgation of the Act _

v Leowe 1,05.2012, no-governinent employee can claim arrears on account of

advanco {ncrements for higher educational qualification and advanee f/
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.\ C.P No. 172-P/2013. etc

It is hereby enacted as follows; (emphasis supplied)

While section-2 reads as under:-

“2. Cessation. of payment of arrears on advance increments  on
higher educational qualification.---{1) Notwithstanding . anything
contained in any decision, judgment and order of any Tribunal or Court
including High Court or Supreme Court of Pakistan, for the purpose of any
claim for payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, letter, office
memoranda, notification, instructions and other instruments issued before = 1.
12.2001, such orders, letters, office memoranda, notifications, instructions
and other instruments shall be deemed to be non-existent, ceased or revoked
and no further claim whatsoever on the basis of these instruments shall be
entertained and all cases in resp‘ect of such claims pending in ahy Court
or Tribunal including High Court and Supreme Court of Pakistan shall stand
abated. : '

(2) Any order made, instruction issued, decision, judgment or order of any
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the comméncement of this Act, shall be deemed to have
been validly made, issued and implemented by the date of commencement of
this Act, and any amount already paid thereunder on account of advance
increments or arrears thereof shall be deemed to have been validly paid and

shall  not be recoverable from the recipient Government employees.”
{emphasis supplied) - .
7. Plain  reading of the provisions show that the claim  of

advance  increments on  obtaining  higher  educational  qualification  was
discontinued by the Provincial Government on 27.10.2001 Section-2 of the Act
of 2012 provides that the claim for payment of arrears of Advance Increments shall
be deemed non-existent and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending
in any court or tribunal including high court Supreme Court shall stand
abated. Sub-section 2 provides that any amount of advance increment or
arrears thereof already paid before the commencement of the Act of 2012 shall
be deemed to have been validly paid and shall not be recoverable from the
recipient government employees.

8. The scope of Act 2012 is that after the promulgation of the Act
ie wef 11.052012, no government cmployee can claim arrears on account of
advance  increment  for higher  educational qualification and  advanced

{dtant District S
Lotticer (M)
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inerements and arrears already pald shall not be recoverable from the reclpien)

government employce. Arreurs Includes payment of a debl or the :lisclmrr:o
ol' on obligation®, In this case, claim of (ke pelitioners for advance Increment
under Notification dated 11.8.1901 Is an outstanding arcear, llcfcgvucé lo the

- deeming commencement date under section-1(3) of the Act s siinply to

identify the cmoﬂ' date for the purposes of lnlmlnllng AFTCArs s nwnlwucd In

section-2, wh:cl:. i oulsmndlng on 11.5.2012, wm not e pnyablc and no clalm

«  relnting to the same ean be entertalned. | | d
s 1 tlie Instant casc petltioners are seeking arrears on the basis of ' "
Notification dated 11.08.3991 und in the light of scctlon-2 of the Ac_lllof 2012, 2

thelr claim cannot be enlertained and Is not Justiclable, Retiance Is placed on. . "
unrcpoﬂcd Judgment of this C_oun dnted 29.08.2013 passed in Civil Petition ;‘l
N°‘300/2013. The petitioners lave not challenged the vires of the Adt, K
therefore, these pct{lions siand nbulul tinder Acl of 2012, as n result leave lo n
appeal is declined and these petitions are dismissed. / . 2

8d/- Quzl Faoz Isu, J,
5d/- S8yed Mansoor All Shah, J

Peshawar,
o7th December, 2018,
* Not approved for repor ing,
Sadaqut :
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C.P No. 172-P/2013, elc

Increments and arrears already paid shall not be recoverable from the recipient

.government employee “Arrears” includes payment of a debt or the. discharge

of an obligation. In this case, claim of the petitioners for advance increment
under Notification dated 11.8.1991 is an outstanding arrear. Reference to the
deeming commencement date under scction-1(3) of the Act is simply to
identify the cutoff- date for the purpose of tabulating arrears as mentioned in
section-2, which, if outstanding on 11.5.2012, will not be payable and no claim
relating to the same can be entertained.

9. In the instant case petitioners are seeking arrcars on the basis of
Notification dated 11.8.1991 and in the light of section-2’ of the Act of 2012,
their claim cannot be entertained and is not justiciable. Reliance is placed on

. unreported judgment of this Court dated 29.8.2013 passed in Civil Petition

No.360/2013.  The petitioners have not challenged the vires of the Act,
therefore, these petitions stand abated under Act of 2012 as a result leave to
appeal is declined and these petitions are dismissed. '

Sd/- Qazi Faez Isa, J. .

. Sd/- Syed Mansoor Ali Shah, J.
Peshawar, ' : '

07" December 2018
Not approved for reporting

Sadugat ' : ' Certified to be true copy

Assistant Registrar
Supreme Court of Pakistan
Peshawar
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PESHAWAR, TUESDAY, 15TH MAY, 2012.

PROVINCIAL ASSEMBLY. SECRETARIAT
KHYBER PARHTUNKHWA

NOTIFICATION
Dated Peshawar, the 15th May, 2012.

No. PA/ Khyber Pakhtunkhwa/Bills/2012/20711.—The  Khyber Pakhtunkhwa
Cessation of Payment of Arrears on Advance Increments on Higher ‘Educational Qualification
Bill, 2012 having been passed by the Provinclal Assembty of Khyber Pakhtunkhwa on 8 May,

pubhshed as an Act of the Provincial Leglslature ofthe Khyber Pakhtunkhwa

THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER EDUCATIONAL QUALIFICATION
ACT, 2012.

(KHYBER PAKHTUNKHWA AC'I‘ NO. IX OF 2012)

(fzrst published after ha vitig received the asseut of the 6’0 vernor of the Iiyber
Palcitunlciwa lir the Gazette of the Kliyber Palhtunldva
(Extraordiuary), dated the 15" May, 2012).

AN o
ACT

to cease the paymeut of arrears accrued on account of advance Iucrements on r
higher educational quallfication.

WHEREAS advancé ‘increments- ‘have been granted to certatn Provincial
Government employees on the basis of 'wqulr!ng or possessing higher educational

qualification over and above the prescribe educational qualification from time to
time;

893
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AND WHEREAS the Provineial Government vide Notification No. (PRC)1- 4 \

172001, dated 27.10.2001, had already discontinued the scheme of adv'mc(,
increments on higher educational qualification;

AND WHEREAS due'to financial constriun'ts, it is not possible for Provincial
Government to pay the claimed and uuclaimed arrears accrued from the said

increments;

It is hereby enacted as follows:-

1. Short title, application and commencement e (1) This Act may he called the

. Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advauce Increments on

Higher Educational Qualification Act, 2012, ~—

(2) It shall apply to all the employees of the Provmcial Government, who
were entitled to received advance jner ements on higher educational quahﬁcatlon

(3) - It shall come into force at once and shall be deemed to have t'tken
effect on and from 1* day of December, 2001.

2. Cessation of payment of arrears on advance incremeuts on higher
educational qualification.—(1) Notwithstanding auything contained in any

decision, judgment and order of any Tribuual or Court including High Court or
-Supreme Court of Pakistaw, for the purpose of any claim for payment of arrears on

acconnt of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, office memoranda, notification, mstmctions and
other instruments issued before 1.12.2001, such orders, letters, office memorandq
notifications, instructions and other instruments shall be deemed to be non-
existent, ceased or revoked and 1o further. claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending

in any Court or Tribunal including High Court and Supleme Court of Pakistan
shall stand abated.

(2)  Auny order made, mstmctxon 1ss1meclsion, judgment or order of
any Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement.of this Act, shall be deemed to have been

validly made, issued and implemented by the date of commencenient of this Act,

and any amount already paid there-under onaccotint of advance increments or
arrears thereof shall be deemed to have been validly paid and shall not be
recoverable from the recipient Government employees.
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(haale) Anhntrzbad
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PR Removal of diiﬁculties— If any dlfﬁcult arises; in gwmg effect to the
’ : pr(mswns of this Act, the Provineial Goverument may make such orders as it may
© 7 deem 3ust and equitable. .

7. 4.  Repeal- The Khybe1 Paklitunkliwa. Cessatlon of Payment of Arrears on
- Advance Increments on Higher Educational Qualification Ordinance, 2012 (Khybel
Palcitunichwa Or dmance NO. Lof 2012), is hereby r epealed

BY ORDER OF MR- SPEAKIR

' PROVINCIAL ASSEMBLY OF KHYBER
PAKHTUNKHWA ‘ ‘

(AMANULLAH)-
Secretary
Provineial Assembly of I(hyhel P’ll(lltlllll(llwa

Printed and publishied Gy the Manager,
Staty & Ptg. Deptt,, Khyber Pakhitunkluva, Peshnm\r

District Education Officer:
{Male) Abbottabad
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" Litigation Asslsta.nt for respondents present.

_From the record it is evident that:the present petlhoner and others
" filed- service appeals UIS 4 of the Khyber Pakhtunkhwa Service
Trrbunal Act, 1974 for grant of advance lrrcrements with, all back
" . benefits on; the hasis of Para-OS(l) (c) of the Notification No. FD (PllC),
11 /89 dated*'11.08.1991 lssued by Flnance Depal’tment an,d |n ‘
- .pursuance of judgment passed by the August Supreme Court of
N Paknstan and ‘vide judgment datéd 12.05.2009 -in .appeai
'No..12"76/2007, all the appeals were accepted. In the meanwhile,
"Khyher Pakhtunkhwa Cessation of Payment'of Arrears eh Advarlce
Inc:remenls eh Hléher Qualification Bill 261? having beed passed by " .
~ the Provipcial-Assemhly ‘Khyber Pakhtunkha on 8" May, 2012 -and. 4
N : assented to ‘by the Gevernor Khyber l{akhtunkhwa on i1"‘ May; 2012
was r?ubllshed as ah‘Act of the'Provlncial Legislature of Khyber :: -
. Pakhtunlihwa ‘Thls Act'was challenged before the Serulce Tribunal as
~well as in the August High, Court. Appeals pendmg in the Service
Tribunal were withdrawn by the appellants vsde order. dated "
21 03. 2018 of this Trabunal Wnt Petltuons were allowed vade order '
dated 08.06 2017 and the ofﬂcral respondents were directed to provlde.
‘the beneﬁ& of advance xncrements accordlng ta the riotification dated
'. 11.08. 1991 ‘on attalnlng hrgher qualification durmg setvice.” The .
B respondent departments challenged the said -order in the August. :'
’ Supreme Court of Paklstan and vrde order dated 18.12, 2019 of the
August Supreme Cout of - Pakxstan, leave was granted and the
rmpugned ]udgment passed by the Hon'ble Peshawar High Court was

suspended.

-"-'-'*"‘"l""""- —_— ~r : . . mgeemn T tmae e * —
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In vrew of the above’ dlscussion, the Instant executlon proceedlngs

‘...

are adéourned siné dle tllI the declslon by the August Supreme Court of

'Paklstan Petitioner is 8t Ilberty to seck lts restoratlon after the.

declslon by the August Supreme Court of Pakistan, Flle ‘be consigned

totherecord room.  © . e

+ EXAMINER
. Khyber Pakhtunkhws

Service Tribunal,
P&hnwar .
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l.s\..l..ll.!.,h}..l' REMU_CQURT QF LAKISTAN
Mppvll.\lv Jurisdiction)

cra No S50 =P __now

Govermanwent of  Khyber  Palhtunkhwa  Uwough &\n l.\r) Establishinent
Dopartmwny, l\\h.m ar & wthers

PETITIONENRS »
_ VERSUS
Noaandutlah & others RESPONDENTS
Arpeal frvm : Hon'ble Peshawar High Court, Peshatcar
Cownsel for Petitioner : Adpoaate General, Kliyber. l’almuukhuv
Peshatcar
Instituted by : Mian Saadullah Jandoli, AOR
INDEN
S-‘;}o | Description of documents Dated Page
1. | Concise statement . ' 08-08-2023 | A-B.

CP.LA 08-08-2023 113

o
J. jShort alongwith detailed Judgment of | 14-06-2023 |6-12
Peshawar High Court Peshawar '

4. | Ground of Writ petition No.5253-P/2014 . 23-06-2014 | 13-20

5. | Remand order of Supreme Court in CA No. | 02-06-2021 | 21.24
21390f 2020 .

6. Parawise comments of Petitioner No. 2 10-03-2015 | 25.2

7. Parawise commuents of Petitioner No.3 17-04-2015 | 27.28

8. | KDI cessation of payment of arrcars on advance | 27-03-2012 {29.31
increments on higher educational qualification :

Ordinance 2012
9. KP cessation of payment of arrvars on advance | 15-05-2012 | 3231
increments on higher cducatioml qualification '

Act, 2012
10. | Judgment in CA No. 1225 of 2007 20-06-2013 [ 35.39
11. | Judgment in COC No. 133 of 2002 11-10-:2012 | 4042
12 | Copy of Notification of Finance Deptt circular | 11.08-1991 | 4336
letter no. FB{PRC)1-1/09 D

District Education Officer
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| : 13 Copy of letter No, FD(SRI)2-123/02007 03-01-2009 |47
14. | Copy of educational documents | 48-66
15, | Copy of Judgment in CP No, 525 of 2007 19-07-2007 | 67-69
16. | Copy of Judgment in WP No. 368/2009 24-03-2009 | 70-73
17. | Policy regarding grant of advance increment on 74-75
higher qualification to the teaching staff (non
Gazetted) | =
18. | Judgment in CP No. 172-P/2013 | 07-12-2018 | 76-80
19. | Stay application . ‘ 08-08-2023 | 81-82
20. | Affidavitof facts & service _ 08-08-2023 | 83-84
21. | Notice to the respondents . 08-08-2023 | 85-86

CERTIFIED that the paper book has been prepared in accordance with the rules of the
Court and all the documents necessary for due appreciation of the court. have been
includecl init. Index is complete in all respect.

\w

1a Saadullah]ancloh)
Advocate-on-Record -
Supreme Court of Pakistan

- For Government/Petitioners
Dl%n%ker- -

(Male) Abbottabad




A N
IN THE SUPREME COU FPAKISTAN

(Appcllate Jurlsdiction)

CPLANO. 5 H-Y  non

Government of Khyber Pakhtunkhwa through Sccrelary Establishment | '
Department, Peshawar & others

PETITIONERS

¢

VEBRSUS

Saeeduflah & others RESPONDENTS

CONCISE STATEMENT

1 [Subjectmatterandthe [Claim for advance Increments on higher |

law .| qualification
2 | Controversy between the | The respondents challenged the vires of the Acl of | -
- {'parties Khyber Pakhtunkhwa Cessation of payment of

arvears on advance increments on higher education
which was later on abandon and clalms of advance
Increments In the letter dated 11/08/1991 and if
they fulflll the conditions mentioned therein for
the grant of advance Increments they be consider

for the same,
3 | Whichside hasfiled this | Government / pelitioners :
.| petition R
4 | Court /Forum Date of | Whofiled it and with what result

a) Institution
b) Decision
5. |Hon'ble Peshawar High |2)23/06/2014 | Respondents filed writ petition

Court, Peshawar b) 08/06/2017 | which has been accepted.
6. |Supreme Court 'of |-a)16/08/2017 | Pelitioners ficld CPLA which
Pakistan : b) 02/06/2021 | was’ converted into Appeal and
v ~ the ' same was allowed by |
\" o remanding the matter back to
\ High Court for decision afresh.
. [7. [Hon'ble Peshawar High a)23/06/2014 | Respondents filed writ petition
Court, Peshawar b)14/06/2023 | which has been accepted.
6 | Polnts noted in the Treatment of points in the impugned
Impugned Judgment - judgment '

In' all these petitions, the |In view of above, we, without commenting
respondents  have  mainly Jupon the vires of “the Act” and in view of the
questioned the vires of the Khyber | statement of the Learned Advocale General,
Pakhtunkhwa  Cessation  of | Khyber Pakhtunkhwa, dispose of this and the
Payment of Arrears on Advance |connected writ petitions and  direct the
Increments on Higher Educational | pelitioners o conslder the case of the
uallfication Act, 2012, | respondents in the light of circular letter dated

District Education Officer - CamScanner

(Male) Abbattebas
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({hercinater 1o be referrofl 35 “the ] 11/08/1991 and In_case, they [ulfill the]
Adt” . e conditlon mentioned therein for the grant of
Comments were called from the | *4Vance increments prior to the cut-of-date,
petitioners who furnished  the they be allowed such benefits. 1t is, however,
same, wherein, they opposed the clarified that only the case of the present
issuance of desired writ askeq, fav | Fespondents shall be considered and that
by the respondent off2rs cannot claim such benefits, having not
vt the matter at the relevant lime,

7\ Question requlrixig.‘}asiée‘mlén & deciston by the Supreme Courl

» Whether the Provincial Government had already discontinued the scheme of
Advance Increments on Higher Educational Qualification form time to time
vide Notification No, (PRC} 1-12001 dated 27/10/2001, which was later on
converted into proper law promulgated by the Provincial Assembly? S

» Whether the legislatu-» iy 20 p:thority to nullify the judgment of superior
Court through propeé- 3,4 comy, ent legislation?

> Whethe: the rs:;.omz“;; .,3?»» ) W, the claim after passing of Cessation of
Advance Increments’a s'ighgr"tfuucatién Qualification Act, 2012?

Whether ¢fter ab}'néq;;;} Jigeartn challenge e varics of law, the claims

of respordents did . -2 sersaip 3 ip filed' with any prayer and the relief

granted by the High Court ¢ the respondent Is beyond the pleading?.

v

8. - LAW/RULING ON THE SUBJECT
o TR el e Y et

o N AT TCERSE TR s . L el e BT OF T NIL
| KHYBER PAKHTCN, #%& (¥VIC SERVANS|
| CESSATION OF ADVANCE INCREMENT ACT; | -

201' K SRR 'R LS B S ]

CERTIFICATE L

Certified that_cv,, fheeyiayla to 3!
o correct, - .

C -
¥y e Regabpe 1 %ancise statement 2++hich is
i~ ! . - . (S [0

[

3% AN AR TRl i T - S
VT N QT IRL AR, o ¢
‘.- '11-1"} or "M r )

R ‘ ‘ .
) '}(M;a’nSaadulfzﬁfsﬁrig;ap}". ‘ (Additional Advocate General)
| - Advocgte-onJoersd _ ‘Khiyber Pakhtunkhwa
: ‘Buprémé'Court'oszakistan o '
For Government/Petitioners
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IN THE SUPREME COURT OF PAKISTAN - '
(Appellate Jurisdiction)

L N )

CPLANO. S/L—=F _po3

Government of Khybet Pakhtunkhwa through Secretary S&GAD, Civil
Secretariat, Peshawar (Now Gov! of Khyber Pakhtunkhwa through
Secretary Establislunent Departinent, , Peshatwar)

Secremr) to Government of Khyber Pakhtunkhwa, Finance Departinent,
Civil Secretariat, Peshawar - g

Secretary, Elementary & Secondary Education, Civil Secrelariat, Peshawar

Executive District Officer, Elementary & Secondary Education, Buner (Now

~ District Education Officer {Male), Bunner)

Executive District Officer, Elementary & Secondary Educanon, Swabi (Now
District Education Off lcer {Male), Swabl)

PETITIONERS |

* VERSUS

| Saeedullah S/0 Rizwan Ullah, District Swabi, PET, GHS Panjmand.

Abdul Raziq S/o Muhammad Jamil, District Swabi, AT, GHS, Panjmand.
Fazal Hadi S/o Rahim Ullah, CT, GMS, Agarai -(Jica) District Buner,
Presently residing at Danish Abad, House No.10, Stree-D, Peshawar.

Ali Gohar Khan S/o Mardan Shah, PET,GMS Kawaga, District Buner
Presently Rashakai, district Nowshera.

Mukhtar Ahmad S/o Sald wahab PET, GMS Agarai (Jica) District Buner
presently at Eid Gah colony, Gul Bahar, Peshawar.

Ajpar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Bunet,
presently at Ghanl Plaza, Top floor, Khyber Super Market, Peshawar Cantt.
Muhammad Faqlr S/o Gulab' Khan, PET, GHS Jangai, district Buner,
‘presently at Ghanl Plaza, Top Floor Khyber Super Market, Peshawar
Saddar. .

Hussan Malook S/o Ta) Malook appolnted as PST on 18-05-1995, GPS
Agaral (Jica) District Buner.

~ Nazarul Islam S/o Abdul Maula appointed as AT.on 16-7-2007, GMS

Chalindarai, Buner.. ‘ ‘
Said Faqir S/o Habib shah appointed as CT on 30-6-2009 GHS Kawaga,

Buner.
Israr Ullah S/o lkram Shah appointed as CT on 5-4-1999 GHS Kawga,

Buner.
Safig Ahmad S/o Muhammad Yaqoob, ATGHS,  Asharrai,  District
Buner.

- gl
‘s‘:\&ale) Apbottabad




UAIZ COURT QP PAIK
{Appelinta Jursdictlon}

Mr. Juailee Quiznr Ahmed, CJ
Mr. Justleo Mazhinr Alum ithan Miunkhel .
Mr. Justice Bayyed Mazohar AUl Akbur Negyl |

CIVIL PETITION NQ,2-F OF 2030
{Agalnal the judpments doted 8.6.3017, 20.0.3019, 29.10.2019 and
33.10.2019, passed by the Feahawar High Coutt, Peshawar, in WJ"" :
No.2053 ol 2014, 913-P of 2014, 1418 of 2014, 3081-P of 2012, 1182-F 0
2018, 2326-P ol 3019 and 4712.P o[ 2014, reapéctively] .

CA.2139 af 019" Goverunent of Khyber Pakhtunkhwa
: through Sa{mmg Bstablishmant
Depariment, Peshawar and othsrs Va,

Saeedullah and o(hcra.

L ' CA.2140 0f 2019 Govemment of Khyber Pakhtunkhwa
: through Secrelary Finance, Peshawar and
others Vs, Muhammad Jqbal zu}d othars

CA.21410f2019 Govemment -of Khyber Pakhtunkhwa
through Secretary  Blementary &
Secondary Education, Peshawar and
athers Vs, Mold Muhammad and others

CA.2143 of 3019 Government of Khyber Pakhtunkhwa
' through Chlef Secretary, Peshawar and :
‘ * others Vs, Anyat Ullah Khan and others !
CA.2143 0f 2019 Government of Khyber Pakhtunkhwa
: through Chlef Secretary, Peshawar and
others Vs, Muhammad Rehman and

others

- CA.986 of 3020 Govemment of Khyber Pakhtunkhwa
. through  Secretary = Elementary &
Sccondary  Education,” Peshawar and

athers Vs, Muhammad Anwar

CP.2-P of 2020 Provinclal  Police  Qfficer,  Khyber
, - Pakhtunkhwa, Peshawar and others Vs,
Muhammad Akbar Khan and others

TTESTED g :
A For the Appellants  ; Mr, Zahid Yousaf Qureshi,
/%' * and Petitioncrs " Additional Advocate General,
ffor Court Afyciate o
¢ Cun of PYAYn .
' ¢ Scwved wen
STED
‘ A
e
S ‘sun“révn%"‘.“‘ Qf aviaun

For Govt Of K.PK, Pashswal
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(in all.cancu)

For Renpondentp

14,16 t0 32 in
CA.2139 of 2019

. Reapondents ip
CA.2140 of 2019

For Respondents
‘No,2 to 5 {n CA.2141
of 2019 and 29, 32

and 33 in CA.2142 of

2019 .

For Rcspondcr‘lt No.1
in CA.2143 of 2019

Sole respondent in
CA.986 of 2020

Respondent in CP.2.
P of 2020

Remaining , .
Respondents i m all
C.As,

Date of-_Hea.rin};

GULZAR AHMED, CJ..

_— e T

~No.1,2,4 1009, 12 10

-

Khyher Pakhtunkhwa
Ifzale Khallq,

. Lit, Olficer/DEO Swabl
[l Ghont, DEO (M) Bunir
Shulir Ullah, S 0, (Lit),

R Dcpm‘lm(.nl KK

..

Mr, Mqhnmmnd tnn Khan Khulil
. ASC - i

Ncmo_

M, Amjnd Alj, ASC a/w

Mr. Anis Muhammad Shahzad,
AOR

: Mr. Muhammad Amir Malik, ASC
Sycd Rifaqat Hussain Shah, AOR

: Mr. Misbah Ullah Khan, ASC

: N.R.

: Nemo

+ 02.06.2021

ORDER

Thc

AS
¥

Peshawar \the High Cowrt)the mwané.ux\& hane cnallenged the

vires o{.thc Khyber Pakhtunkhwa Cessation of Payment of Artears N

4 TTESTED on Advance Increments on Higher Educational Qualificvation Act

PV
A G
it

Counl Apssrmic

|+ Linatand

District Education Officer
(Male) Apbottabag

(Act No.[X/-of 2012 {the Act of 2012), but no notice under Order

istnn AKX VI-A CPC was issued to the Advocate General, Khyber

@ CamScanner



pnkhtunkhwa. which |y lhc mandatory rcquircmcm of lav/ in !
terms of Judgment paased by a 14-Member Bcnrh of thin LOU"l
reporled ag Federatlon_of l’gl<]sguu_1,]lr_o_tmu__&-ccrgggxy,,_M.mﬂLl.ri_QI '

Law, Justice and Parlinmentary Affairy, Islamabad and others Y. f!
i
Altab Ahmad I(lmn Sherpao n_;]gj others (PLD 1992 SC 723). He I
!

further relies upon the judgmcnts of this Court In lhc cages of

!
Superintendent Central _Jail, Advala,_ Rawalpindi v, Hammad E

i

Abbasj (PLD 2013 SC 223) and Federal Public Servic Commission’ t {
]
]

and_others v, Syed Muhammad Afaq and others (PLD 2002 SC

167).

2. The learned counsel eppearing for thc respondents

were confronted with the issue, as raised by the' AAG, who were

- em o W em—men v

e . S - ———— At

unable to show that the High Courl may have passed order

complying with the mandatory requirement of Order XXVil-A CPC. ' '

. ‘;i .
The issuance of notice to the Advocate General being itself a -

‘»2
mandatory requirement of law, as laid down in the above cited °

judgments of this Court, the High Court deciding the writ petitions l
without issuing of such notice and also declaring Section 2 of the

|
1
i
0
Acl'of 2012, as ultra vires the Constitution was, therefore, not in ':

accordancc with the law, rather contrary to law as laid down by l,

this Court in thc above cited cases, g
L]
3. In view of the above, the impugned judgments are set ’1

aside and the matiers ars remanded ‘to the High Court for ,
i

I F STED rc-dccid.fng the writ. pctitions afresh, after i issuing of notice undcr i.

/J,'// Order XXVI-A CPC 1o the Advocate General, Khybcr 1
Lonsderesiale Pakhtunkhw
W(ﬂ mm tunkhwa, maccorda:ncc with law,

t
ll

District Education Qfficer @ CamScanner
(Male) Abbottabad
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s,

- * ~iBepchl\ TR0 Supreme Coun, of Pakistan
e ',‘_:(skxmab\i Islamabail
AR 02!062021

GR Mo:L] ?47(/524’(”[

period of four months

dem of 2019, ele,

The appeals atand allowed, while the civil petition is

converted into appeal and allowed, In the above terms.

As the matters a're'qullcl old, it is cxpected that the

High COU!“L will dccidc the same cxpcdmous]y. preferably within a

Sd/~HCJ
Sd/-J

/ﬁz/’;——-

(..xwlICrtm\na\
Date of Pres cntatisi -..._,_p@f)m a

O OF IWEH G Semmmmes v soma Imieens e /ﬁc&_
NG ol #4iDT emrmmrenis 0 ) e
Ryt ilior Yae il . S oo
L PG

2. 49

) \
Comy s St seemeee

Comt FayZigwpm

Date of Com = o - g,—- )= R
L‘d{n(‘\ r)( Wy ;w, . .'."" w e ..._,..._.-_’
CO-T,JBfEd b‘u‘o."‘-. : ";' - w .—nu__—?s

. Sd/-
Certifind g/béj True Copy

‘.
Seair Conurt Associate

Receivad bV e,

" pistiET S GatissOfficer
(Ma\e) Abbottabad
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