
(B
&

■ BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD.

Application No.^ /2024
IN

Execution Petition No. 39/2023

Petitioners.Govt, of KP through Secretary E&SE Department & others

VERSUS
(

Shafiq ur Rehman SS GHSS Bodla District Abbottabad & others
Respondents

Index

Page Nos. AnnexuresDescriptionSr.No

01 to 05Objection Petition alongwith Affidavit1.

06 to 08 “A”2. Copy of Copy of judgment dated 29-08-2013

»B”.09 to 133. Copy of judgment dated 07-12-2018

14 to 16 “C”4. Copy of Act 2012

“D”17 to 185. Copy of order 21-10-2020

“E”19 to 236. Copy of Civil Petition No. 51 l-P/2023

24 to 277. Copy of order dated 02-06-2021

“G”28 to 328. Copy of judgment dated 14-06-2023

V-04-2024Dated:
(Muhammad Tanveer) 

District Education Officer (M) 
Abbottabad. 

(Respondent No. 03)

r

*'■

<



1

RffffORF THF HONORABLE KHYBER PAKHATIJNKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD.

Application /2024

-‘Jam.

Govt, of KP through Secretary E&SE Department & others

VERSUS

IN
Execution Petition No. 39/2023

< *c

Petitioners.

Shafiq ur Rehman SS GHSS Bodia District Abbottabad & others
............Respondents

OBJECTION PETITION UNDER SECTION-47 CPC 1908 

AGAINST THE TILTED CASE IN TERMS OF:-
A. That the judgment of August Supreme Court of Pakistan and 

this Honourable Tribunal have lost their efficacy for the 

purpose of implementation by clear intendment through 

section 2 (1) of Khyber Pakhtunkhwa Cessation of Payment of 

Arrears on Advance Increments on Higher Educational 
Qualification. Act No. IX of 2012 & vires of the Act have not 
been challenged before any forum.

B. That the instant Execution Petition is hopelessly time barred 

under the Limitation Act No. IX of 1908.
C. That the judgment of Peshawar High Court Peshawar passed 

in WP No 3081-P/2021 dated 14-06-2023 is judgment in 

personam and said judgment is also challenged before the 

August Supreme Court of Pakistan in CPLA No. 511-P/2023 

titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is 

subjudice.

PRAYER:

On acceptance of instant objection petition in titled execution 

petitions may please be dismissed in terms of the above referred 

provision of law / grounds in favor of the applicants please.

Respectfully Sheweth:-

The applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under; -

\
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*1 ON FACTS:
• -

1. That the titled Execution Petition is pending before this Honorable Tribunal 
for implementation of the judgment dated 12-05-2009 regarding the 

Advance Increments on behalf of the Respondent Department which is fixed 

for hearing on dated 24-04-2024 for implementation report and the learned 

DDA raised question of limitation upon instant Execution Petition with the 

request that they are going to file objection petition in this respect. Hence, 
the Respondent Department further submit on the following grounds inter 

alia:
GROUNDS

A. That the instant Execution Petition is hopelessly time barred under the 

Limitation Act No. IX of 1908. Hence, liable to be dismissed without any 

further proceedings.

B. That the identical nature Implementation Petition No. 49/2012 was 

dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner 

sought leave to appeal against the order dated 30-01-2013 before the August
I ■ I ■

Supreme Court of Pakistan and same was also dismissed on 29-08-2013 

passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO 

& Others. The operative part of the judgment is reproduced as under:-

“A bare reading of the above Sections from Khyber 

Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that 

whatever benefit the petitioner was claiming through the 

judgment dated 12-05-2009, has been nullified by the ' 
legislature through clear intendment in equivocal terms, 
while vires of the said Act have not been challenged before 

any forum. This being the position leave to appeal is refused 

and this petition is dismissed.”
(Copy of judgment dated'29-08-2013 annexed as Annexure “A”)

C. That the Identical nature case was dismissed by the August Supreme Court 

of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the 

operative part of the judgment is reproduced as under:-

“In the instant case petitioners are seeking arrears on the basis of 

Notification dated 11-08-1991 and in the light of section-2 of the
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Act 2012, their claim cannot be entertained and is not justiciable. 

Reliance is placed on unreported judgment of this Court dated 29- 

08-2013 (mentioned in Ground B) passed in Civil Petition No. 

360/2013. The Petitioners have not challenged the vires of the Act, 
therefore, these petitions stand abated under Act of 2012, as a 

result leave to appeal is declined and these petitions are 

dismissed.’’
(Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of August Supreme Court of Pakistan and this 

Honourable Tribunal have lost their efficacy for the purpose of 

implementation by clear intendment through section 2 (1) of Khyber 

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 & vires of the Act 

have not been challenged before any forum. (Copy of Act 2012 is annexed 

as Annexure “C”I

E. That the similar Execution Petitions regarding the same subject matters 

execution proceedings were adjourned sine die till the decision of August 

Supreme Court of Pakistan vide order dated 21-10-2020 by this Ilonorable 

Tribunal. (Copy of order 21-10-2020 is annexed as Annexure “D”)
F. That the judgment of Peshawar High Court Peshawar passed in WP 'No. 

3 081-P/2021 dated 14-06-2023 is judgment in personam as respondents did 

not challenge the vires of the Act at any forum and judgment dated 

14-06-2023 is also challenged before the August Supreme Court of Pakistan 

in CPLA No. 51 l-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah 

& Others is subjudice, (Copy of Civil Petition No. 51 l-P/2023 is annexed as 

Annexure “E”)

G. That the instant execution petition is against the notification dated 27-10- 

2001 whereby, the basis of the claim of petitioners stood erased. In the year 

2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 

Increments on Higher Educational Qualification Act No. IX of 2012 was 

promulgated which was made retrospective from 2001. Hence, the instant 

application is liable to be dismissed on this score alone.
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H. That the judgment of Honorable Peshawar High Court regarding the Khyber

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on 

Higher Educational Qualification Act No. IX of 2012 has been set aside on 

02-06-2021 and the matters are remanded to the High Court for re-deciding 

the writ petition afresh by the August Supreme Court of Pakistan and 

Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06 

other Writ Petitions having similar question of law and facts disposed on 14- 

06-2023 with the direction to respondent department to consider the case of 

petitioners only and others cannot claim such benefits having not agitated' 

the matter at the relevant time. Hence, present petitioners cannot claim such 

benefits as they were not petitioners in that very writ petitions. ,

(Copy of order dated 02-06-2021 is annexed as Annexure “F”)

I. That copy of judgment dated 12-05-2009 is already annexed with instant 

Execution Petition as Annexure “A” at page No. 04 to 07 while copy of 

judgment dated 14-06-2023 passed by Honorable Peshawar High Court 

Peshawar is hereby annexed with instant objection Petition as 

Annexure^”:

It is therefore, humbly requested that on the acceptance of this petition 

under section 47-CPC, 1908 the titled Execution Petitions may kindly be 

dismissed in favor of the respondents.

Secretary
Elementary & Secondary Education Department 

Khyber Pakhtunkhwa Peshawar 
(Respondent No. 04)

(Muhammad Tanveer) 
District Education Officer (M) 

Abbottabad 
(Respondent No. 03)
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KFFORF THF. HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PF.SHAWAR CAMP COURT ABBOTTABAD

/2024Application No.
IN

Execution Petition No. 39/2023

Petitioners.Govt, of KP through Secretary E&SE Department & others .

VERSUS

Shafiq ur Rehman SS GHSS Bodla District Abbottabad & others
Respondents

AFFIDAVIT

I, Mr. Muhammad Tanveer, District Education Officer (Male) 

Abbottabad, do .hereby affirm and declared on oath that contents of forgoing 

petition under section 47 CPC 1908 are correct and true according to the best of 

my knowledge and belief and nothing has been suppressed f^om this Honorable

Tribunal.

Q iUlCp-H'
Abbotxa'«$

/

f

.# ■!#
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Application No. 72024
IN

Execution Petition No. 39/2023

Govt, of KP through Secretaiy E&SE Department & others

VERSUS

Shafiq uf Rehman SS GHSS Bodia District Abbottabad &

Petitioners.

others
Respondents

AUTHORITY LETTER

Mr. Sohail Ahmed Zeb, Litigation Officer, District Education Officer (Male) 

Abbottabad is hereby authorized to submit Objection Petition on behalf of

Secretaty Elementaiy and Secondly Education Khyber Pakhtunkhwa Peshawar in 

Execution Petition No. 39/2023 titled Govt, of KP through Secretary E&SE 

Department & others Vs Shafiq ur Rehman SS GHSS Bodia District Abbottabad &

Others.

J c
\^pArr^Sn\ Akram) 

ADDITIONAL SECRETARY
On behalf of 

Mr. Masood Ahmad 
SECRETARY E&SE DEPDTT; 

(Respondent No. 04)
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ir^ thp t^iinnT" Pakistan
(Appellate Jurisdiction)y

Present!
Wr. Justice Anwar Zaheer Jamall 
Mr. Justice KhilJi Arir Hussain 
Mr. Justice l|az AhmetJ Chaudhry

v
v.

-tI I

:
i

Civil Petition No.360 of 2013^
(on appeal from ludgment el KPK Service Tribunal. P«^w^ .
dated 30.1.2013, passed In ImplemenUUon Petition No.49/20^2l

Muharnmad Haroon ...Petitioner

Versus
District Officer, Elcrrentary & Secondary Education Dept.Executive

In person.

Mr. Naveed Akhtar Khan, AddlA.G. KPK.
Mr. Saeed-ur-Rehman, ADO (Edu.), Haflpur.

Petitioner:

For official respondents:

29.8.2013Date of hearing:

JUDGMENT
., :

- Anwar Zaheer Jamall. J.» 8y this petition under Article 212{3) of the 

{C30sti^utton |)f .Islamic Republic of Pakistan, 1973. leave to^ppeaMs sought by 

if^^itl4ner Mohammad Haroon against the order dated 30.1.2013, passed by the 

I Pakh^nkhwa Service Tribunal. Peshawar (In short "the TrlbuMl"). whereby

Ills Injplemeptatlon application No.49/2012. In service Appeal NO.S06/2009, was
1 ' •

^ipralised In view of sections*! & 2of Khyber Pakhlunkhwa Cessation of-Payment of 

!, on Advance Increments on Higher Educational aualificatlon Act, 2012

* H

i
I

• 1:

I
I
I

nI

it (ijK|.|er Pakhtunkhwa Act No.lX of 2012).

: Jj; i We have heard the arguments of petitioner. He has placed reliance

:

VOnjAe earUer judgment of the Tribunal dated 12.S.200B, whereby he was held 

jienfl fed fori the benefit of advance Increments on the basis of higher qualification.

iried'as PfAGorporatlon v. Atlz-ur-ReKpian CHaudhry {2011SCMR;2l9).
- rl ' ' ■ . i

As against It, learned Additional Advocate General KPK, Mr. Naveed 

t^r kha^, strongly contends that benefit of earlier judgment det^ 12.5.2009

this purpose, he has also placed reliance upon the judgment of this Court,;
•i

k

I- T.

:1i ‘ /Vii-'

■aU I
•j •

S i ~, ?

\
. i

:
Disirict ^uc^^Ofticer

!)‘wbottabad
Mj^rlnVonrlBnr 
jk Coiir? ■ * 
IBLAMABAD

uprani
1

. - •»**»»—i I »
II

;

I

CaniSct
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In the Supreme Court of Pakistan
(Appellate 'J urisdiction)

Present:
Mr. Justice Anwar Zaheer Jamali 
Mr. Justice Khilji Arif Hussain 
Mr. Justice Ijaz Ahmed Chaudhry

Civil Petition No. 360 of 2013.
(on appeal from judgment of KPK Service Tribunal, Peshawar 
dated 30.01.2013, passed in implementation petition No. 49/2012)

Muhammad Haroon
Petitioner

Versus

Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
Respondents

Petitioner:
For official respondents:

In Person
Mr. Naveed Akhtar Khan, Addl A.G KPK 
Mr. Saeed-ur-Rehman, ADO (Edu.), Maripur

Date of Hearing 29.8.2013

JUDGMENT

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3) of the 

Constitution of Islamic Republic of Pakistan, 1973, leave to appeal is sought by 

petitioner Muhammad Haroon against the order dated 30.01.201, passed by, the 

Khyber Pakhtunkhwa Service Tribunal, Peshawar (in short “the Tribunal”) whereby

washis implementation application No. 49/2012. In service Appeal No 506/2009, 

dismissed in view of sections 1&2 of Kliyber Pakhtunkhwa Cessation of payrpent of 

Arrears on Advance Increments on Higher Education Qualification Act, 2012 

(KhyberPakhtunkhwa ActNo. IX of2012.)
2. We have heard the arguments of petitioner. He has placed reliance 

on the earlier judgment of the Tribunal dated 12-05-2009, whereby he was held 

entitled for the benefit of advance increment on the bases of higher qualification. 
For this purpose, he has also placed reliance upon the judgment of this. Court, 

reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219).

As against ^ it, learned Additional Advocate General KPK, Mr. Naveed 

Akhtar Khan, strongly contends that benefit of earlier judgment dated 12.5.-2009,

3.

Otneo
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through Implementation application No.^9/2012 filed before the Tribunal, cannot 

be allowed to the petitioner In view of the clear language of section-1 of Khyber 

Pakhtunkhwa Act No.lX of 2012,'which has made Its sectlon-2 applicable with 

retrospective effect from 01.12.2001 and, thus, made the said Judgment 

unimplementable.

:

(i

We have considered the above noted submissions made before us by 

the petitioner and the learned Addl. A.G KPK and seen that Indeed as per Judgment 

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of 

advance Increments on the basis of his higher qualification, but such judgment has 

lost Us efficacy for the purpose of implementation by clear Intendment through 

sections 1 and 2 of Khyber Pakhtunkhwa Act No.lX of 2012, which read as.under:-

4.

Shon title, application and commencement. -H) This Act may be called 

the Khybder Pakhtunkhwa Cessation of Payment of Arrears on Advance ' 

Increments on Higher Educational Qualification Act, 2012.

It shall apply to all the employees of the Provincial Governmerjt. who 
enilUed to received advance increments on hlghe» educational quaiincallon.

It shall come Into force at once and shall be dsemod to have taken effect 

on and ^om 1*' day of December, 2001.
Cessation of paymem of airoari on advance Iqwernents on higher 

ledocatilnal qualiricetlon.— (IJ Notwithstanding anything; contained jn any

•1.

121'
were

(3)

; 2.
)

f I'declsloit Judgment and order of any Trlbunal or Court Indpding High Court* or ^
S ■ (Suprem’L.Court of Pakistan, for the purpose of anv clalm for p^VJ^ent of arrears on

! I'acCountlof advance Increments on higher educational quallfloallon sanctioned In; ,
1 t 1 • i

■it
■:i> ■t

■ |iputsuai^e;of any order, letter, office memoranda, notincatlon, Instructions and 

jother Instruments Issued before 1.12.2001, such orders, letters, office 
jmeWior^ndat noUncatlons, Instructions and other Instruments shall be deemed to 
;bemon»;exlstenl, ceased or revoked and-no further claim whatsoever on the basis

t

)

5
.i.t■ r- .

f:'! '• ■ ku

’(OT.th.ese Instruments shall be’ entertained and all cases In respect-of such claims 
iC^endlng In any Court or.Tribunal Including High Court arvd Supreme Court of 
jpj^sfah-sKali Stand abated.
, I « ' *

‘f?)l ' 1 Any order made. Instruction'Issued, decision. Judgment or order of any 
iqburt'dr Tribunal including a High Court or_lhe Supreme Court. ImptementedEi

i^i' before the commencement of lhls.Acl, shall be deemed to have been
' \ ^vbiidly |nade. Issued and Implemented by the date of commencement of this Act,

t\ ^ I ' *

j;r !: J e’nd'pty aiinount already paid there-under on account of advance increments or

0'.:

^ arrears thereof shall be deemed to have been validly paid and shall not be 

recoverable from the recipient Government emploYees."
.K

ATTESTED■

.1 Oi^ ymne.*’r»'nt
^/^UproiT#i-

1

CamScar
UaiQI5&'

j
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C.P360 of 201^

through implementation application No. 49/2012 filed before the Tribunal ‘cannot

be allowed to the petitioner in view of the clear language of section-1 of Khyber

Pakhtunkhwa Act No. IX of 2012, which has made its section2 applicable 

retrospective effect
with 

said judgmentfrom 01.12.2001 and, thus, made the
unimplementable.
4. We have considered the above noted submissions made before 

the petitioner and the learned Addl. A.G KPIC and
us by

seen that indeed as per judgment 
of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of
advance increments on 

lost its efficacy for the
the basis of his higher qualification, but such judgment has 

purpose of implementation by clear intendment through 

sections 1 and 2 of Khyber Pakhtunkhwa Act No. iX of 2012 which read as under:-

“1. Short title, application and commencement.—(1) This Act may be- called 

the Khyber Paklitunkhwa Cessation of Payment . of Arrears 

Increments on Higher Educational Qualification Act, 2012.

It shall apply to all the employees of the Provincial Government, who 

were entitled to received advance increments on higher educational qualification.

It shall come into force at once and shall be deemed to have taken effect on and 

from 1st day of December, 2001.

Cessation of payment of arrears on advance increments 

educational qualification.—(1) Notwithstanding anything

decision, judgment and order of any Tribunal or Court including High Court or 

Supreme Court of Pakistan, tor the purpose of any claim for payment of 

account of advance increments on higher educational qualification sanctioned in 

pursuance of any order, letter, office memoranda, notification, instructions* and 

otlier instruments issued before 1.12.2001, such orders, letters, office memoranda, 
notifications, instructions

on Advance

(2)

(3)

2. on higher 

contained in any

arrears on

and other instruments shall be deemed to 

be non-existent, ceased or revoked and no further claim whatsoever on the basis 

of these instruments shall be entertained and all cases in respect of such claims 

pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated.

(2) Any order made, instruction issued, decision, judgment or order of any 

Court or Tribunal including a High Court or the Supreme Court, implemented 

immediately before the commencement of this Act, shall be deemed to have been 

validly made, issued and implemented by tlie date of commencement of this Act, 

and any amount already paid thereunder on account of advance increments or 

arrears thereof shall be deemed to have been validly paid and shall not be 

recoverable from the recipient Government employees.”

otneof tW’
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A bare reading of the above sections from Kbyber Pakhtunkhwa Act 

No.lX of 2012 makes it crystal deaf that whatever benefit the petlllor|er was 

claiming through the judgment dated 12.5.2009, has been nullified by the 

legislature through clear Intendment in unequivocal terms, while vires of the said 

Act have not been challenged before any forum.

5.

k'-'

Thls being the position, leave to aopcal Is refused and this petition Is

i

Sd/- Anwar Zaliecr Jamali,J 
Sd/- Khilji Arif Hussain,! 
Sd/- Ijaz Ahmed Chai^hi7,J 

Certlfic
1

boTrufCoPY
O

bP r»/ino Conn o • ..K»a\at\ 
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. I j

■*. »;f

l -----,^.4.,^...—CWillCrhiunal

I

ilffeh—i
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In -------

V

____
r»
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f
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....»
liil

C - X7

I
1 I
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C.P360 Of20n
5. ■ A bare reading of the above sections 

IX of 2012 makes
from IChyber Paklitunkhwa Act

■ No. it clear that whatever benefit the petitioner 

12.5.2009, has been nullified by 
legislature through clear intendment in equivocal terms, while 

Act have been challenged before any forum.

was
claiming through the judgment dated the

, vires of the* said

6. This being the position, leave to appeal refused and this petition is
dismissed.

Sd/- Anwar Zaheer Jamali, J 
Sd/- KJiilji Arif Hussain, J 
Sd/- Ijaz,Ahmed Chaudhiy, J

Certified to be True CopyIslamabad 
29“’ August 2013.
Not approved for reporting

Superintendent 
Supreme Court of Pakistan 

ISLAMABAD
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IN-TIIFI SyPREMK COUm’OFPAKIST/VN 

(AppjIl23fJuji{dIrii«i)

CCCSEQll
Mr. Jiiftice Qsji Fi« la
Mr- J tsikc Sytd ManiociF All ShaJi

Cl\fl SoA7S>P k in-V of3013i
its rrM £r=0 cf m

04 C3^3i3- 2^23«3 Si .S'c- 523 Ir

Mu:flwtjUia;ad (l» CP-irz-P/ioia)
Vsitewn AKVjr (la CP. »73-P/m‘31

V'c«i«
the Srt'K'taij* EiJucaticn, Covtraiscftl of KPK, rtc. (in cawis) Rcjpoot5RlU

Iji ixnca Un both ca^) ‘ ^
Mr- Mujafavd Ml KhJMX AdiiL A.G. K3»K 

07.12,2018 

lOHHiaiiiNX
KwlMan-wKir AU.ShaH. J. - Ihc facts of the case aie ibal 

petsteon^rs in boih ihc prthioaa ^'cre appolnled as ViiamyScha^ Tcxbrri ^ 

r^h'ni. Manifi^r /Mur^sd, peiitlaarr in Chil PctlMan No-ijz-r/aoi^ 

("Pclilion^c^r Xo.i^* h&wriTr* rttired from service 00 oijD2.^0i6r vtioIiS 

Ye^mic^n AWil-ar, pslitioner in Civil Pethiou Kol!73-P/2013 (‘'reOliomcf 

fJitfn ffl serocc.

PcJittvacru

Fur th"; rcj-powicnu: 
Uaiccfhwin^r

t TIitM peiflioTK pertain to their dadm trfiaiiSins atfronre 

^^^^^itU/sements on Ibo l?3tfis of acTitiring higher rduralional qoaiiFicaSiw whilr in 

rcnizii. l^etilioner Ko.i uas Crvc adixrmr morniciifJi wn4er NollfttalSosi

r
dsttd 2-1.08.1903 '■‘Me petitioner N0.2 was ghun three odixinoe fnnimaits 

under ihesanteNolificaJfoD plusa nuri-e-mTrto Itl'S-o?-Ptlilwnrt* dilm lhal

nj per suhsequeot Kotificalbii divVcd >1.08.1991 Wqjukc .

Departnicni, Oo-remmeot of m; pcliliaiKt Nai oujjil to haw been ptvn 12

oduance mcremmti for obtainins hiEhcr cducatlanat tpialificadon of Fj\, 8,A

Ko.2 be gh'cn s« atfixjnfc .fjtcmTiwtir, ai per U«I ' vtoJ wJiUe pditioncr
. .1 < * L J

usitNolifeallon for obtainins ihe qualiftation of F-4ai«I BA It bsuhcullcdt'

CamSca



IN SlJPllKMK COURT OF PAKISTAN%
(Appellate Jurisdictiun)

Present:
Mr. Justice Qazi Faez Isa
Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P of 2013
(An appeal from the judgment of KPK Service Tribunal, Peshawar 
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahmed 
Yasmeen Akhtar

(in CP. 172-P/2013) 
(in CP. 173-P/2013)

Petitioners
Versus

. The Secretary Education Government of KPK etc (in both cases)
Respondents

Petitioner
For the respondent:
Date of hearing:

In Person (in both cases)
Mr.Mujahid Ali Khan, Add AG KPK 
07-12-2018

JUDGEMENT

Sved Mansoor Ali Shah, J. 'fhe facts of the case are that
as Primary School ’feachers 

in Civil Petition No.l72-P/2013 
01-02-2016, while 

173-P/2013 (“Petitioner

petitioners in both the petition were appointed 
Manzoor Ahmed, petitioner

1”) however, retired from service on
petitioner in Civil Petition No.

(“PST”).
(“Petitioner No. 
Yasmeen Akhtar, 
No.2”) is still in service.

These petitioners pertain to their claim regarding advance
increments on ^ the basis of acquiring higher educational qualification \yhile in 
service. -Petitioner No.l was given five advance increments under Notification

while petitioner No.2 was given three advance increments
move-over to BPS-09. Petitioner claim that

dated 24-08-1983
under the same Notification plus a 
as per subsequent Notification dated 
Department, Government of KPK, petitioner No.l ought to have been given 12 
advance increments for obtaining higher educational qualification ol' F.A. B.A 
and M.A. while petitioner No.2 be given six advance increments, as per the 
same Notification for obtaining the qualification of F.A and B.A. It is submitted

issued by the Finance11-08-1991
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tlwl Uit i>cl.Wnivcnt cppotiUd m tVTl'n iWiun (hn i]iiiiJIfli’alli>n fiw Hit* M 

port WTii nintriculnrtftiu

AtipJojt the ra.ie (or WniMf aikI for pi'ilitmirj Kcku, Mr- 

Maaiwir Almud flubinillcxl UiiH ()\cy "■«» unuilwl tiihm-*'

incrrtwnts vW« Nailfiwtlmi Mt<\ e-l .08, . wilwoiunKty llin aiiih
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imil itlntrU rv‘Hanct» no on iiiucpfttlwl jutljoiwiivl of HOi CrjiiJl ilal<^l 

o0.U7.Ba07i pUJJiL’il in Civil Pclliion No.Ii^IL/yOQT* AN '•rt'H iMr 'bt! viiliH*vpu-iU
tioiincivilan l«Mrd lu ilie lifllii uf Ww anUl Juilfiniau l.is KoUftfipiun tUivvl 

■t3.05^ooo, IsBUrii liy tl»D KlrmcJPan* nnil Scooittlnry IVimilnirm,

aovvrumcnl of K)'K- TUn nlto^u cited JnilRmciil Cilnwls i\w hvM\ of

ro^'TNDUfrcfllJon dalod n.ofljgqi toU-nclicra.
U'nroud Addlllorml Advowle Ocnenil, RPK nriiTCicailliis ‘tlw 

Oavvrnment, sulmdls llwt the casa of ilie pcitlloivem la a^vunid l>y 

Notificnllon doled a-voll.iQtln, l^^uud l»y Ihc Hlnance DcparUncJiip Oo\'flmniciU 

of KPR o«d ita per cbnwp 9 of tho said notincnllan, pmidaner Ki>.i b cnlUkil to 

Trve adwiice litcrcmenw for oUtninins FA and BA, ivhcrcnfl, pulltlonur Na.2 

U entided lo tluLM* advance incremcnls w ahe hoa nlrirndy j;ranlpd thi!

I benent of move-over lo liffilter |My scale a* pur Nollfittilion dnlwl 07.oB*i9gi, 

issued by ilae Finance. Departmcnl, Government of KPK. Uarned \m officer 

has placed rcllaaco on nn unreported judsmenl of tltk Court tlutud 08,9,2011. 

passed in Civil PcHtion N0.K125/2011, ^vWd^ diacussca Iho mode of calculntion 

of fltfwjntri! tucremcni granted for higher edtiatianal qunltncalbn. lu Ihb case.

11 u-as-held that o'dynnee /frcrenienf can only be gmiilcd for die lilghcrt 

ctliicadooDl qunlificnrton oblnincd
\ lending up lo the final degree stand merged Into adixmw incrcinorii prescribed 

. fwdui hlgliBJi quiaificjitlon. In oilier ivtirds, ot/tm«rc fncremanli for olluinfiiB 

FAdire ndvaneo inercmenls) and (four advance incrcinenls facludliis tv>o y

f

na at/ufiuce incmuvnls for die degrees

i
•*»
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'll that the petitioners were appointed as l^Sd's when the qualification lor die said

post was matriculation.
Arguing the case for himself and for petitioner No.2. Mr.

literally granted advance

increments vide Notification dated 01-08-1983, however, subsequently through 

the Notification dated 11-08-1991 the number of advance increments were 

increased. Increments as, it was also granted for obtaining higher educational 

qualification of M.A. He submits that said Notification be applicable to “PS'f”

and placed reliance on unreported judgment of this Court dated

09-07-2007, passed in Civil Petition No. 525/2007, as well as, the subsequent 

notification issued in the light of the said judgment i.e Notification dated

13-05-2009, issued by Elementary and Secondary Education Department,

Government of KPK. The above cited judgment extents the benefit 

Notification dated 11-08-1991 to teachers.

Learned Additional Advocated General, KPK representing the

Government, submits that the case of the petitioners is governed by

Notification dated 21-08-1983, issued by the finance department, government

of KPK and as per clause 9 of the said notification, petitioner No.l is entitled to 

five advance increments for obtaining I’.A and 13.A, whereas, petitioner No.2

is entitled to three advance increments as she has already been granted the

benefit of move-over to higher pay scale as per Notification dated 07-08-1991.

issued by the Finance Department, Government of KPK. Learned law officer

has placed reliance on an unreported judgment of this Court dated 08-09-2011. 

passed in Civil Petition No.1425/2011, which discusses the mode of calculation

of advance increment granted for higher educational qualification,. In this case 

• it was held that advance increment . can only be granted Ibr the highest

educational qualification obtained, as advance increments for the degrees

lending up to the final degree stand merged into advance increments prescribed 

for the highest qualification. In other words, advance increments for obtaining 

F.A (two advance increments) and B.A (four advance increments including . two

3.

Ahmed submitted that theyManzoor were

of

I
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'll' advance increments granted tor F.A) and merged into advance increments
granted for obtaining M.A (fix advance increments), therefore, providing two 
advance increment for each higher educational qualification.

He further submits that at this stage the claim of the petitioners 
' cannot be entertained in the light of section 9 of the Khyber l^akhlunkhwa 

cessation of Payment of Arrears 
Educational Qualification Act, 2012 (“Act of 2012”), by the virtue of which the 
instant petitioner cannot proceed and
um'eported judgment of this Court dated 29.8.2013, passed in 
No. 360/2013. ■

5.

HigherAdvance Increments onon

stand abated. He placed reliance on an
Civil Petition

We have heard the parties at some length and have gone through 
the record of the case. While the argument of the petitioners might have some 
merit with reg^d to grant of one advance increment in the case of petitioner 

. No.l and four advance increments in case of petitioner No.2 in the light of
read with the unreported judgment of this 

Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into 
the merits of the case, we need to first examine the justciability of the claims in 
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

6.

Notification dated 11.08.1991

“The Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance 
Increments on Higher Educational Qualification Bill 2012 having been passed 
by the Provincial Assembly of Khyber Pakhtunkhwa on 8^'’ May. 2012 and 
assented by the Governor of the Khyber Pakhtunkhwa on 8'”' May. 2012 is 
hereby published as an Act of the Provincial Legislature of the. Khyber 
Pakhtunkhwa.

Whereas advance increments have been granted in certain Provincial 
Government employees on the basis of acquiring or possessing higher 
educational qualification . over and above the prescribed educational 
qualification from time to time.

And whereas the Provincial Government vide Notification No._ (PRC): 
1/2001, dated 27.10.2001 had already discontinued the scheme of advance 
increments on higher educational qualification.

And whereas due to financial constraints, it is not possible for . 
Provincial Government to pay the claimed and unclaimed arrears accrued
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Pinin rcjidiiiB of tlie above provisions show that the claim of 

nilvnnco Increments on o!)lnlnlnfi lilghcr etlucalional <iualincallon 

(lisconiinucd by the Provincial Governrhonl on !i7,io.2aoi. Sccllon-a of the Act

V'was
V

of 2012 provides that claim for payment of nrreura of ndvaiico Incrorncnu: slinll 

be deemed non-exlslonl and no further claim whatsoever on the basis of these 

instruments sliull bo ontertnined and nil cnscs in respect of such claims pending 

111 any Court or Trlbunnl including High Court nnd Supreme Court shall stand

I

abated. Sub-section 2 provides that itny amount of advance increment or
D.*U'!, •: I orrenrs tltcrcof nlrcfldy paid before tlic commencement of the Act of 20U shnll 

bo deemed to Imvo been vnlldly paid nnd shall not be recoverable from the

recipient government cmploycc.s.
The scope of Act of 2012 is that after the promulgation of the Act

U.tv.e.f* n.05.2012, no government employee can claim arrears on account of

for higher educational qualification and odwmcc j/

t

8.1^1a
advonco increments
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« C.PNo. 172-P/20I3. etc

It is hereby enacted as follows; {emphasis supplied)'

While section-2 reads as under:-

on advance increments on 
Notwithstanding

order of any Tribunal or Court 
including High Court or Supreme Court of Pakistan, for the purpose of any 
claim for payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, letter, office 
memoranda, notification, instructions and other instruments issued before 1. 
12.2001, such orders, letters, office memoranda, notifications, instructions 
and other instruments shall be deemed to be non-existent, ceased or revoked
and no further claim whatsoever on the basis of these instruments shall be

"2. Cessation of payment of arrears 
educational anythingqualification.™(1)higher

contained in any decision, judgment and

entertained and all cases in respect of such claims pending in any Court 
or Tribunal including High Court and Supreme Court of Pakistan shall stand 
abated.
{2} Any order made, instruction issued, decision, judgment or order of any 
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have 
been validly made, issued and implemented by the date of commencement of 
this Act, and any amount already paid thereunder on account of advance
increments or arrears thereof shall be deemed to have been validly paid and 
shall not be recoverable from the recipient Government employees."
{emphasis supplied)

Plain reading of the provisions show thal the claim of 
advance increments . on obtaining higher educational qualification 
discontinued by the Provincial Government on 27.10.2001 Seclion-2 of the Act 
of 2012 provides that the claim for payment of arrears of Advance Increments shall 
be deemed non-existent and no further claim whatsoever on the basis of these 
insti'uments shall be entertained and all cases in respect of such claims pending
in any court or tribunal including high court Supreme Court shall stand
abated. Sub-section 2 provides that any amount of advance increment or
arrears thereof already paid before the commencement of the Act of 2012 shall 
be deemed to have been validly paid and shall not be recoverable from the

7.
was

recipient government employees.
The scope of Act 2012 is that after the promulgation of .the Act 

i.e w.e.f 11.05.2012, no government employee can claim arrears on account of 
advance increment for higher educational qualification and advanced

8.
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incrmcnls nnd arrears already paid shall not bo recoverable from ibo reclpleiil

governmonl employee. “Arrears" Includes paymcnl of a tlebl nr llnr diseliarne 

of an obligalion'. In lids cose, claim of tbo pclltloners form/wmr<- limmiml 

under Nolificnlion dated u.S.iooi is an oulslatidlrig nrrear. Ilefcrmice In the

deeming commencement dale under scction-ifs) of the Ad Is simply In
nrrears ns menlluiicd inidentify ll\e cutoff d»U for the purposes of inbulnllng 

seciion-2, which, If oulslnnding on 11.5.2012

rclultiiB to thesnino enn ho entertained.
In llie instniU cniic pcltiloners nre scokinR arrears on tlie basis of 

Notinention doled 11.08.1991 and In the light of 6ccllon-2 of the Ad of 2012,

will not he payable nnd no claim

<i
‘ 'j

X

their clnlm ennnot bo ciitcrlnlned nnd Is not jusiicinblo. Reliance Is placed on 

unreported Judtpuenl of this Court dated 29.0G.a013 passed in Civil I'clillon 

N0.360/2013. The petllionors Imvc not clinllcngod the ufres of the Ad, 

tlicrerorc, tlicsc petitions stand nbnlod under Ad of 2012, ns a result leave to

VC
fi

V'
appeal Is decUned and llicsc pclillons are dUinisscd,

C
8d/« Qazl Fnez Isu, J.
8d/- Syod Mansoor Ail 8hah, *0

/
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Poslinwor,
oytJ'December, 20ja. ^
Not approved for rcpoiyng. 
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C.PNo. 172-P/2013. etc

Increments and arrears already paid shall not be recoverable from the recipient 
government employee “Arrears” includes payment of a debt or the discharge
of an obligation. In this case, claim of the petitioners for advance increment 
under Notification dated 11.8.1991 is an outstanding arrear. Reference to the
deeming commencement date under section-1(3) of the Act is simply to
identify the cutoff date for the purpose of tabulating arrears as mentioned in
section-2, which, if outstanding on 11.5.2012, will not be payable and no claim

. relating to the same can be entertained.
In the instant case petitioners are seeking arrears on the basis of 

Notification dated 11.8.,1991 and in the light of section-2 of the Act of 2012.
their claim cannot be entertained and is not justiciable. Reliance is placed on
unreported judgment of this Court dated 29.8.2013 passed in Civil Petition
No.360/2013. The petitioners have not challenged The vires of the Act,
therefore, these petitions stand abated under Act of 2012 as a result leave to 
appeal is declined and these petitions are dismissed.

9.

Sd/- Qazi Faez Isa, .1.
Sd/- Syed Mansoor A!i Shah, .1.

Peshawar,
07‘''December 2018
Not approved for reporting
Sadaqat

\
Certified to be true copy

Assistant Registrar 
Supreme Court of Pqkistan 
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•; GOVERNMENT '^lUM

a

KHYBER PAKHTUN:KHWA
Published by Authority

PF.SHAW Aft. TUESDAY. 15TH MAY, 2012;

PROVINCIAL ASSEMBLY SECRETARIAT 
KHYBER PAIOrrUNEHWA

NOTTFICATION
Dated Peshawar, the 16th May, 2012. ,

PA/Kliyber PakhtOTkhwa/Bills/20I2/20711.-The, Khyber Pakhtunkhwa 

Cessation of Payment of Arrears bn Advance Increments on Higher Educational Qualification 
Bill, 2012 having been passed by the Provincial Assembly of Khyber Pakhtunkhwa on 8“’ May, 
2012 and assented to by the Governor of the,Khyber Pakhtiihkhwa on 11'*’ May, 2012 is hereby 

published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON 
ADVANCE INCREMENTS ON HIGHEREDUCATIONAL QUALIFICATION

ACT,2012.

(KHYBER PAKHTUNKHWA ACT NO. K OF 2012)

(first pnbJished after ha vliig received the assent of the Qo veruor of the fOiyber 
PakhtunJdiwa hr the Gazette of the Khyber Palchtuukhwa 

(Extraordinary), dated the 15“' May, 2012).

No.

AN
ACT

to cease the payment of arrears acemed bn account of advance increments on
higher edncational qualification.

WHEREAS advance increments have been granted to certain Provincial 
Goverumeut employees on tlie basis 6i acquiring or possessing liiglier educational

and above the prescribe educational qualification from time toqualification over 

time;
893

’’“ten®*'
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KHYBER PAKHTUNKHWA GOVERNMENT GAZETTE, EXTRAORDINARY, 15th MAY, 2012. /

AND WHEREAS the Provincial Government vide Notification No. (PRC)l- 

1/2001, dated 27.10.2001, had already discontinued the scheme of, advance 

increments on higher educational qualification;

AND WHEREAS due'to financial constraints, it is not possible for Provincial 

Government to pay the claimed and uuclainied arrears accmed from the said 

increments;

t ■ 894

It is hereby enacted as Mlows;-

■1. Short title, application and conunencement — (1) This Act may be called the 

IQiyber Paldituulchwa Cessation of Payiiieut of Arrears on Advance Increments on 

Higher Educational Qualification Act, 201E,

(2) It shall apply to all the employees of the Provincial Government, who 

were entitled to received advance increments on higher educational qualification.

(3) It shall come into force at once and shall be deemed to have taken 

effect on and from day of December, 2001.

2. Cessation of payment of arrears on advance Increments on higher 

educational qualification.—(1) Notwithstanding anything contained in any 
decision, judgment and order of any Tribunal or Court including High Court or 

Supreme Court of Paldstau, for the purpose of any claim for pajoneut of arrears on 

account of advance increments on lilgher educational qualification sanctioned in 

pursuance of any order, letter, office memoranda, uotiHeatiou, instructions and 

other iustniments issued before 1.12.2001, such orders, letters, office memoranda, 
notifications, instructions and other lustnuneuts shall be deemed to be non­
existent, ceased or revoked and no further claim whatsoever on the basis of these 

instraments shall be entertained and all eases in respect of sucli claims pending 

in any Court or Tribunal including High Court and Supreme Court of Paliistan 

• shall stand abated.

(2) Any order made, instraction issued, decision, judgment or order of 

any Court or Tribunal including a High Court or the Supreme Court, implemented 

immediately before the commencement of this Act, shall he deemed to have been 

validly made, issued and implemented by the date of commencement of this Act, 
and any amount already paid there-under ou account of advance increments or 

arrears thereof shall be deemed to have been validly paid and shall not bo 

recoverable from the recipient Government employees.

iCGf
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2- '^mER PAKHTUNKHWA GOVERNMENT GAZEHE, EXTRAORDINARY 

^ -J--------------- -

r 1. Removal of diffleulties.— If any difficult arises, in giving effect to the 

provisions of this Act, the Provincial Goveruineut may make such orders as it may 

; :deem just and equitable.

Repeal.- The IChyber Paldituuldiwa Cessation of Payment of Arrears 

Advance Increments on Higher Educational Qualification Ordinance, 2012 (Itliyber 

Palthtunlihwa Ordinance NO. 1 of .2012), is hereby repealed.

15th MAY, 2012., 895

on4.

BY ORDER OF MR. SPEAKER

PROVINCIAL ASSEMBLY OF KHYBER 

PAKHTUNKHWA

(AMANULLAH)
Secretaiy

Provincial Assembly of lOiyber Paldituiilchwa

Printed and pubUsUed by the Manager,
Slaty. & Ptg. Deptt., Kbybef Pakbtuuklnva, Peshawar

Otticet

(ttalelAo'vs
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21.10.2020 . Petitioner in person present.'

Usman Ghani learned District Attorney alongwlth Sohall 

Litigation Assistant for respondents present.

From the record, it-Is evident that the present petitioner and others

■ filed- service.appeals U/S 4 of the Khyber Pakhtunkhwa Service-

Tribunal Act/ 1974 .for grant of advance increments with al! back

‘. benefits on ^e basis of Para-05(i) (c) of the Notification No. FD (PRC).

• 1-1 /89. dated *11.08.1991 issued'by Finance Department arid In

■ -pursuance of judgment-passed by the August Supreme Court of
1 .

Pakistan and -vide judgment dated 12.05.200^ ,in appeal 

No.1276/2007, ail the appeals were accepted. In the meanwhile, 

Khyber Pakhtunkhwa Cessation of Paymenf.pf Arrears on Advance ■ 

Increments oh Higher Qualification Bill gOU having been passed by ; 

the Provincial Assembly'Khyber Pakhtunkhwa on 8“’ May, 2012-and' 

assented to by the Governor Khyber Pakhtunkhwa on 11^ May, 2012 

was published as an' Act of the' Provincial- .Legislature of Khyber

. Pakhtunkhwa. This Act'was challenged before the Service Tribunal as 

well as in the August High. Court Appeals' pending in the Service 

Tribunal were withdrawn by the appellants vide* order, dated 

21.03.2018 of this Tribunal. Writ Petitions were allowed vide order . 

dated 08.06.2017 and the official .respondents were directed to provide ^ 

'the benefits of advance increments according ta the notification dated '

■ 11.08.1991 on attaining .higher qualification during service. The.'

respondent departments challenged the said order in the August .

' Supreme Co.urt of Pakistan and vide order dated 18,12.2019 of the 

•' August Supreme Court of Pakistan, leave was granted, and the 

impugned judgment passed by the Hon'ble Peshawar High Court 

suspended.
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In view of the above discussion, the Instant execution proceedings .. 

are adjourned sine die till the decision by the August Supreme Court of 

‘Pakistan. Petitioner. Is.at liberty to seek its rpstoratloo after the- 

decision by the August Supreme Court of 'Pakistan. .File ‘be consigned 

.to the record room.
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IN THE SUPREME COURT PAKISTAN

(Appellate JurUdIctlon)

CPLA NO. _y2023

Government of Khyber Pakhlunkhwa through Secretary Establlslunent 
Department, Peshawar k others

PETITIONGRS
I

VERSUS

RESPONDENTSSaeedullah it others

CONCISE STATEMENT

Claim for advance increments on higher 
qualification
The respondents challenged the vires of the Act of
Khyber Pakhtunkhwa Cessation* of payment of 
arrears on advance increments on higher education 
which was later on abandon and claims of advance 
increments In the letter dated 11/08/1991 and If 
they fulfill the conditions mentioned tiierein for 
the grant of advance Increments they bo consider 
for the same.

Subject matter and the1
law
Controversy between the
■parties

2

Government / petitionersWhich side has filed this
petition

3

Who filed It and with what resultDale of 
a) Institution 
bl Decision

Court /Forum4

Respondents filed writ petition 
which has been accepted.
Petitioners field CPLA which
was converted Into Appeal and 
the same was allowed by 
remanding the matter back to 
High Court for decision afresh.

a) 23/06/2014
b) 08/06/2017

Hon'ble Peshawar High
Court, Peshawar

5.

3)16/08/2017
b) 02/06/2021

Court ofSupreme
Pakistan

6.

V
Respondents filed writ petition
which has been accepted.

a) 23/06/2014
b) 14/06/2023

Hon'ble Peshawar High
Court, Peshawar

7.

Treatment of points In the impugned 
judgment

6 Points noted In the 
Impugned Judgment •

In view of above, we, without commenting
upon the vires of "the Act" and in view of the 
statement of the Learned Advocate General, 
Kliyber Pakhtunkhwa, dispose of this and the 
connected writ petitions and direct the 
petitioners to consider the case of the 
respondents in the light of circular letter dated

thein all these petitions, 
respondents have 
questioned the vires of the Khyber 
Pakhtunkhwa Cessation of 
Payment of Arrears on Advance 
increments on Higher Educational 
Qualification

mainly

2012,Act,

' CamSc



a
11/08/1991 and in case, they fulfill the 
condition mentioned therein for the grant of 
advance increments prior to the cut-of-dale, 
they be allowed such benefits. It is, however, 
clarified that only the ca.se of the present 
respondents shall be considered and tlut 
others cannot claim such benefits, having not 
agitated the matter at the relevant time._____

(hereinafter to be referred as "the
Act"
Comments were called from the 
petitioners who furnished the 
same, wherein, they opposed the 
issuance of desired writ asked for 
by the respondent

7 Question requiring consideration & decision by the Supreme Court
> Whether the Provincial Government had already discontinued the scheme of

Advance Increments on Higher Educational Qualification form time to lime 
vide Notification No. (PRQ M2001 dated 27/10/2001, which was later on 
converted into proper law promulgated by the Provincial Assembly?

> Whether the legislature has no authority to nullify the judgment of superior 

Court through proper and competent legislation?

> Whether the respondents have lost the claim after passing of Cessation of 
Advance Increments on Higher Education Qualification Act, 2012?

> Whether after abandoning the prayer to challenge the varies of law, the claims 
of respondents did not remained in filed with any prayer and the reliei 
granted by the High Court to the respondent is beyond the pleading?----------

LAW/RULING ON THE SUBJECT8.

AGAINST
NILcoNsunmoN ofislaaijc repubuc of

PAiasrAN3973
KHYBEK PAKHTUNKHWA civil SERVANT
CESSATION OF ADVANCE INCREAIENT ACT,

1.

2012
PLD 2032 SC 1923

CERTIFICATE
Certified that, we, the undersigned prepared the above concise slaternent which is 

correct.

(Additional Advocate General) 
Khyber Pakhtunkliwa

pin SaaduUah Jandoli) 
Advocate-on-Record 

upreme Court ofPakistan
For Govenunent/Petitioners ,

CamSc
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IN THE SUrilEMH COURT OF PAKISTAN 
(Appellate Jurisdiction)

LO

CPLA NO. 51)—P.__/2023

Government of Khyber Pakhtunkhwa through Secretary SirGAD, Civil 
Secretariat, Peshawar (Noii> Gouf of Khyher iUrou^U
Secretary Estab/fs/imrfif Dqiorhnejtt,, P«/irt«»ar)

2. Secretary to Govenunent of Khyber PaJUitunkhwa, Finance Department, 
Civil Secretariat, Peshawar

X Secretary, Elementary it Secondary Education, Civil Secrelarial, Peshnwijr

4, Executive District Officer, Elementary it Secondary Education, Buner (Now 
District Education Officer (Male), Bunner)

I

5. Executive District Officer, Elementary it Secondary Education, Swabi (Now 
District Education Officer (Male), Swabi)

1.

PETITIONERS

VERSUS

SaeeduUahS/o Rizwan Ullah, District Swabi, PET, GHSPanjmand.
2. Abdul Raziq S/o Muhammad Jamil, District Swabi, AT, CHS, Panjmand.
3. Fazal Hadi S/o Rahim UUah, CT, GMS, Agarai Qico) District Duner, 

Presently residing at Danish Abad, House No.lO, Stree-D, Peshawar.
4. Ali Gohar Khan S/o Mardan Shah, PET,GMS Ka^vaga, District Buner

Presently Rashakal, district Nowshera. '
5. Mukhtar Ahmad S/o Said wahab PET, GMS Agarai Qica) District Buner 

presently at Eid Gah colony, Gul Bahar, Peshawar.
6. AJbar Khan S/o Abdul Rahim, PET, GHS Nawagai, District Buner, 

presently at Ghanl Plaza, Top floor, Khyber Super Market, Peshawar Cantt.
7. Muhammad Faqu* S/o Gulab Khan, PET, GHS Jangai, district Buner, 

presently at Ghanl Plaza, Top Floor Khyber Super Market, Peshawar 
Saddar.
Hussan Malook S/o Taj Malook appointed as PST on 18-05-1995,* GPS 
Agarai (Jica) District Buner.

9. Nazarul Islam S/o Abdul Maula appointed as AT^on 16-7-2007, GMS
Chalindarai, Buner. >

10. Said Faqir S/o Habib shah appointed ns CT on 30-6-2009 GHS Knwaga,
Buner.

11. Israr UUah S/o Ikram Shah appointed as CT on 5-4-1999, GHS Kawga,

District

1.

8.

Buner.
IZ Safiq Ahmad S/o Muhammad Yaqoob, AT GHS, 

Bimer.
Asharrai,

CamScai
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•iHUPnnMF^ OQURT OP P/lIttHTAW
(Appellnto Jurindlcllpn) I

rnTtBRNTi tlMri Juillcd Qulcnr Alimed« CJMr. Juitlee Muha/Alum Kiioii Mlunkliel
' Mr. JuiUco Gayyed Miuohar AU Akbu/

CIVIL APPEALS No.qnnq TO 2143 OF 30|p
AND

CIVIL PETITIOH NO.a«P OF 3030
Ihc Judtmenli dM<i 8.6.3017, 30.6.3019, 29.10.2019 -Jt! 

33.10.3019, puitd by the rcihaww Hljh Courl, .‘ynJliTorHo.30Mof3014,9l3«Por30H, H18 of SOH, OOSl-P of 90l9i 1182 P 
3018,3336«P of 3019 wid 4713*P of3018, ru^Ctivelyl .

I

• I

. t

CAMiaO I^aoir aovcmmant of KItyber
and otherd Vs.through Secrttaty 

Depeuimentt Peshawar 
5aeecfuf/aA and ofhsrs

CA,2140o/2019 Government of Hhyber PoWifunWiu/a 
through Secretary Finance^ Peahaw^ ana 
olhsrs Vs, Muhanunad Iqbal and others

I

.1

CA,21410/20J9 Government of Khyber Pakhtunkhxva 
through Seastary Elementary o& 
Secondary Education, Peshauior and 
olhcrs Vs, Molvi Muhammad and others

CA*2142 o/20i9 Government of Khyber Pakhtunkhwa 
through Chief Secretary, Peshawar and 

' others Vs. Anyat Wah Khan and others

CA*2143 o/20i9 Government of Xhyber Pakhtunkhwa 
through Chief Sccretojy, Peshawar and 
others Vs. Muhammad Rehmah and 
others

II

1*

W
CA,986of2020 Government of Khyber faJchtunfchwa 

(hrouyh Secretary Elementary Sc 
Secondary Education, Peshawar and 
others Vs. Muhammad Anwar

•ii
1

I

Provincial Police Q/pcer, Khyber 
Pakhtunkhwa, Peshawar and others Vs. 
Afuhammfld AhbariChan and others

CPb2-P of2020

.TTESTED
\

fiw Court Atoaie 
Oun d ?xc4SrJt

i»! Mr, 2ahid Yousaf Qureshi, 
Additional Advocate General,

For the Appellants 
' and Petitioners

M
ti

i
I

tmwrnitm

.SUD^

CamSca:
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^ I

I

I t

(in all cnnou) Khybiir Pnklitunkhv/Q 
Ifiunlc Klmllq,
Lil. Officcr/DEO Swnbl 
Iftikliiir Ohnnl, DEO M) Dunir 
ShukirUllQli,S.O. (L L|,
P. Dcpiirtmcnt, KPK

! Mr. Muhammad Inn Klmn KholHi 
. ASC

I;

, I

I

For Rcr.pondcnio 
No.l, 2, 4 to 9, 12 lo 
14, 16 lo 32 in 
CA.2139 of 2019

M
« •

i

\
Reapondcnta in 
CA.2H0 of 2019

Nemo

ii I

For Respondento 
No.2 to 5 in CA.2H1 
of 2019 and 29, 32 
and 33 in CA.2H2 of 
2019

'i Mr. AmjadAli, ASCa/v/
Mr. Anis Muhammad Shahzad,

:)AOR
il

II
i

! Mr. Muhammad Amir Malik, ASC 
Syed Rifaqat Hussain Shahi AOR

: Mr. Misbah Ullali Khan, ASC

For Respondent No.l 
in CA.2H3 of2019

I

Sole respondent in 
CA.986 of 2020

• I

;
IRespondent in GP.2- s N.R. 

P of 2020 1

' I
i ; NemoRemaining . 

Respondents in all 
C.As.

> \

M
; 02.06;2021Date of Hearing

ORDER
i

GVLZAR AHMED. CJ.- The learned Additional ij 

Advocate General, Khyber Pakhtuhkhwa (AAG), contends that in 

the very writ petitions filed before the Peshawar “High Court, 

Peshawar ^^rve. o-

vires of the Khyber'Pakhtunkhwa Cessation of Payment of Krseais , 

on Advance-Increments on Higher Educational Qualification Act 

(Act No.lXj of 2012 (the Act of 2012], but no notice under Order 

XXVII-A CFG was issued to the Advocate General. Khyber

I

(
< .

4TTESTED 

^

..iiidr Court
'' l;l;iinilkrjV\_'h

(Mate)AoboUib^d CamScar
i
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1

‘I
pnkhtunkhwn, wi\ich io llic tnundnlniy rcquircnicni uf lav/ in *; 

of judgincnl paonccl by n H-Mcmbcr Dcncli of Ihln Court ; . 

Kcdcrnllrin of l^nUlstan throuidi SnorciiLry^ JjliljbUQCQf <

terms

reported ao

JuaticG find Pnrlinnicntarv Affotra. Isltimabad nnd__gib^'rfi-yi i|
I

Ahmad Khan Shernao and olb_crg (PbD 1992 SC 723). He 

furtlier relies upon the Judgments of this Court in the casc^ of 

Superintendent Central Jail. Advoln. Rnwnlpindi v. Harmnad

Aftab
I j

I
‘ i

Abbasi (PLD 2013 SC 223] and Federal Public ^ervice.,Commjssjon t
1!

Afnq and others (PLD 2002 SC , iand others v. Sved .:
. I

167).

The learned counsel appearing for Uic respondents ,,2.
Mconfronted with the issue, as raised by the'AAG, who were
^ I

High Court may have passed order ;

plying with the mandatory requirement of Order XXVII-A CPC. : ^
• 1

the Advocate General being itself a ‘

were

unable to show that the

com

The issuance of notice, to

mandatory requirement of law, as laid do\vn in 

judgments of this Court, the High Court deciding the writ petitions 

without issuing of such notice and also declaring Section

‘ I

the above cited I
1

1'
i I

2 of the 11
(1

Act of 2012, as ultra vires the Constitution was, therefore, not in ‘ 1
I

accordance with the law. rather wntrary to law as laid down by 11

' i!this Court in the above cited ca,ses.
1

t !

In view of the above, the impugned judgments are set ■! 

aside and the matters are remanded to the High Court ‘ fqr .

3.

i

rc-deddlng the writ petitions afresh, after issuing of notice under 11TESTED
1 .

to the Advocate General, Khybcr ’Order XXVlI-A CPC/ii^
)r Co>jrl-4f46iatc Pakhtunkhwa, in accordance with law. * J

(Male) ADbonaoaa
I CamS(
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m%

ii^% 0^nmf2O!S,<tc.

ii
I

The appeulii niand nllowcd, while the civil petition is \ 

converted into appeal and allowed, In the above terma.

4.
I •^ • ,ie ; j

(•i-
1

' f*
f/'.

I

As the matters ai’e quite old, it is expected that the 

High Court will ■decide the. same expeditiously, preferably v/ithin a 

period of [our months.

5.

rjig

ii.

,SGi/-HCJ
Sd/-J
Scl/-J ■Ceriifinti lo be Iriie Cnpy

; *I' i
• II

. :
f I
> I

- V.? /'I'K.S/JI< ^
f I•« Senii/r Cr,i.'.n Ansociaie 
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i
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Copy.
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JUDGMENT SHEET
PESHAWAR HIGH COURT. PESHAWARw‘

JUDICIAL DEPARTMENT

W,P. NO.308UP/2012 with CM Nq.1672-P/2022

Anayat Ullah Khan and others

Vs.
Government of Khyber Pakhtunkhwa through Chief 

Secretary, Peshawar and others 1

Date of hearing 

PetitioDier(s) by:
14.06.2023

M/s. Noor Muhammad Khattak and L. 
Nawab Ali Noor, Advocates.
Mr. Amir Javed, Advocate' General 
Khyber Palditunldiwa and Barrister 
Muhammad Yaseen Raza Khan, Addl: 

. Advocate General a/w Mr. FazI-e-Khaliq, 
Litigation Officer, DEO (M&F), S>Yabi.

Respondent(s) by:

******

JUDGMENT
******

LIAZ ANWAR, J. Through this single judgment, we intend

to decide the instant writ petition and Writ Petitions, listed

below, since in all these cases, similar questions of law and

facts are involved. The connected writ petitions

/. fKF. No.913~P/2014 titled, Muhammad 
Iqbal ojul others Vs. Government of 
Khyber Pakhtunkhwa through Secretary 
to Government, Finance Department,
Peshawar and others.

it W.P. NO.1418-P/2014 titled, MoLvi 
Muhammad and others Vs, Government 
of Khyber Pakhtunkhwa through 
Secrhary Elementary & Secondary 
Education Department, Peshawar and 
others

Hi. IV.P. NO.2053-P/2014 titled, Saeed Ullah 
and others Vs. Government of Khyber 
Pakhtunkhwa through 
S&GAD, Peshawar and others 

iv. W.P, No.ll82-P/2018 titled, Muhammad 
Rehman and others Py. Government of 
Khyber Pakhtunkhwa through Chief 
Secretary, Peshawar and others 

V. W.P, No,2326~P/20J9 titled, Muhammad 
Anwar Vs. Government of Khyber

are>

/

Secretary

IbisWtE^^n Otficef



Pakhtimkhwa through 
Education, Peshawar and others 

vi. W.P. NoJ680~P/202I titled, Gkaudal 
Khan Vs. District Education Officer 
(Male), Peshawar and others

In the instant writ petition, the petitioners have 

prayed for the following relief;-

Secretary

2.

is, therefore, humbly prayed that on acceptance 
of this writ petition, this Hon’ble Court may be 
pleased to declare the act as against the basic 
norms of law & rules repugnant to constitution, law 
and practice/policy as such no legal effect liable ti 
mauled set-aside".

ri

3, In all these petitions, the petitioners have 

mainly questioned the vires of the Khyber Pakhtunkhwa 

Cessation of Payment of Arrears on Advance Increments 

Higher Educational Qualification Act, 2012 (hereinafter to be 

referred as “the Act”).

on

4. Comments were called from the respondents 

who furnished the same, wherein, they opposed the issuance of 

desired writ asked for by the petitioners.

Arguments heard and record perused.

Perusal of tlie record transpires that the 

petitioners have questioned the vires of “the Act” on the 

ground that promulgation of “the Act” had defeated the 

judgments of the superior Courts. He further contended that

5.

6.

vested rights of the petitioners have accrued in the matter and 

placed reliance on the judgments reported as “FECTQ Belarus 

Tractor Ltd Vs. Govermnent of Pakistan through Finance

'!■

Economic Affairs and others (PLD 2005 SC 605h 2013

Pesha>;v;§ffnKglyCounL •
Officer

J[Male]At)bouabad
La
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r

^CMR 1749, 2013 SCMR 1752 (Contempt of Court

Proceedings case> and AIR 1975 SC 2199”.

7. On the other hand, the learned Advocate

General, Khyber Pakhtunkhwa has referred to a recent

judgment of the Hon'ble Supreme Court of Pakistan passed in 

the case titled “The Divisional Sunerintendent. Pakistan

Railways, Rawabindi and others Vs. Sved Irshad Ali Abid

fl021 PLC (C.S.~) 277')” and contended that the grant of 

increments on higher educational qualification has since been 

discontinued through Notification dated 13.09.2001, as such, it 

is a past and closed transaction and that necessary time was 

granted to tlie employees who have any claim, albeit, when 

they failed to claim the same for long ten years, as such, “the 

Act” in question was promulgated. He has also produced a 

letter dated 29.04.2010 issued by the Additional Secretary 

(Regulation), Government of Khyber Pakhtunkhwa Finance 

Department (Regulation Wing), whereby, clarification 

given about the advance increments on higher educational 

qualification and according to which, a period of sixty days 

. was provided for the remaining claims and argued that 

then, petitioners have failed to claim the advance increments at 

the relevant time.

was

even
■i

8. During the course of hearing, learned counsel 

for the petitioners has produced letters/appiications which 

were duly placed on file and contended that the rights of the 

petitioners to the grant of advance increments were secured

'V

ATXe^
P e s h a w 25^*1 i ^/C o u ft

I
(Male)Abbotubad
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m
(ff. 1

ii) Government’s circular letter dated ;’^-

and guaranteed by a 

11.08.1991 and that the case of the petitioners was matured at
IiWjI
M
f}.
t13.0;9.2001 whenthe relevant time before the cut-of-date i.e. 

the grant of such increments was

referred to a judgment 

Pakistan passed in “rPT.As No.S25 and nmm decided^

1n
discontinued. He also II

of the Hon'ble Supreme Court of f.
'i
i

1Q.n7.2007”.

the learned Advocate General,At this stage,

Khyber Pakhtunkhwa, representing the respondents, contended
9.

that the civil servants, who were holding higher educational

discontinuation of advance increments in 

entitled Jor tlie benefit flowing from

qualification prior to 

the year, 2001, are 

circular letter dated 11.08.1991, however, those who have

improved their qualification after the notification dated

claim the same

i

13.09.2001, under no circumstances, can 

benefit and that the bar created through “the Act” would be

equally applicable.

In view of the above, we, without commenting. 10.

the vires of “the Act” and in view of the statement of the 

learned Advocate General, Khyber Pakhtunkhwa, dispose of 

this and the connected writ petitions and direct the respondents 

to consider the case of the petitioners in the light of circular 

letter dated 11.08.1991 and in case, they fulfill the condition 

mentioned therein for the grant of advance increments prior to 

cut-of-dale, they he allowed such benefit. It is, however, 

clarified that only the case of the present petitioners shall be

Upon
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considered and'that, others cannot claim such benefits, having
I!

not agitated'the matter at the relevant time.

Announced
Dt:14.06.2023
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