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BEFORE THE HONORABLE KHYBER PAKHATUNKHWA SERVICE
TRIBUNAL CAMP COURT ABBOTTABAD.

K‘?Z;{?fﬂ,ﬂﬁ;?ﬁ?jﬁ%?}w’fc Application No. 38 !_’I /2024

IN
U 'e._/ . 62
_ A Execution Petition No. 39/2023
“UtucilZ‘:_é%&&[’f :

Govt, of KP through Secretary E&SE Department & others ........... Petitioners.

VERSUS

Shafiq ur Rehman SS GHSS Bodla District Abbottabad & others
.......... Respondents

OBJECTION PETITION UNDER SECTION-47 CPC 1908
AGAINST THE TILTED CASE IN TERMS OF:- '

A. That the judgment of August Supreme Court of Pakistan and
this Honourable Tribunal have lost their efficacy for the
purpose of implementation by clear intendment through
section 2 (1) of Khyber Pékhtunkhwa Cessation of Payment of
Arrears on Advance Increments on Higher Educational
Qualification. Act No. IX of 2012 & vires of the Act have not
been challenged before any forum.

B. That the instant Execution Petition is hopelessly time barred
under the Limitation Act No. IX of 1908.

“C. That the judgment of Peshawar High Court Peshawar passed
in WP No 3081-P/2021 dated 14-06-2023 is judgment in
personam and said judgment is also challenged before the
August Supréme Court of Pakistan in CPLA No. 511-P/2023

. titled Govt of Khyber Pakhtunkhwa Vs Saeedullah & Others is
subjudice.

PRAYER:

On acceptance of instant objection petition in titled execution
petitions may please be dismissed in terms of the above referred
~ provision of law / grounds in favor of the applicants please.

Respectfully Sheweth:-

The applicants/ E&SE Khyber Pakhtunkhwa Peshawar submit as under: -
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' ON FACTS:

1. That the titled Execution Petition is pending before this Honorable Tribunal

for implementation of the judgment dated 12-05-2009 regarding the
Advance Increments on behalf of the Respondent Department which is fixed
for hearing on dated 24-04-2024 for implementation report and the learned
DDA raised question of limitation upon instant Execution Petition with the
request that they are going to file objection petition in this respect. Hence,

the Respondent Department further submit on the following grounds inter
alia: -

GROUNDS

A. That the instant Execution Petition is hopelessly time barred under the

Limitation Act No. IX of 1908. Hence, liable to be dismissed without any
further proceedings.

. That the identical nature Implementation _Petition No. 49/2012 was

dismissed by this Honorable Tribunal dated 30-01-2013 and petitioner
sought leave to appeal against the order dated 30-01-2013 before the August

 Supreme Court of Pakisjtan and same was also dismissed on 29-08-2013

passed in Civil Petition No. 360 of 2013 titled Muhammad Haroon Vs EDO
& Others. The operative part of the judgment is reproduced as under:- -
“A bare reading of the above Sections from Khyber
Pakhtunkhwa Act No. IX of 2012 makes it crystal clear that
- whatever benefit the petitioner was claiming through the
judgment dated 12-05-2009, has been nullified by the
legislature- through clear intendment in equivocal terms,
while vires ‘of the said Act have not been challenged before
any forum. This being the position leave to appeal is refused
and this pétition is dismissed.”

(Copy of judgment dated29-08-2013 annexed as Annexure “A”)

C. That the Identical nature case was dismissed by the August Supreme Court

of Pakistan in CP No. 172-P/2013 & 173-P/2013 dated 07-12-2018 and the
operative part of the judgment is reproduced as under:-
- “In the instant case petitioners are se¢king arrears on the basis of

Notification dated 11-08-1991 and in the light of section-2 of the



Act 2012, their claim cannot be entertained and is not justiciable.
Reliance is placed on unreported judgment of this Court dated 29-
08-2013 (mentioned in Ground B) passed in Civil Petition No.
360/2013. The Petitioners have not challenged the vires of the Act,
therefore, these petitions stand abated under Act of 2012, as a
result leave to appeal is declined and these petitions are
dismissed.”

(Copy of judgment dated 07-12-2018 is annexed as Annexure “B”)

D. That the judgments of August Supreme Court of Pakistan and this

Honourable Tribunal have lost their efficacy for the purpose of
implementation by clear intendment through section 2 (1) of Khyber
Pakhtunkhwa Cessation ‘of Payment of Arrears on Advance Increments on
Higher Educational Qualification Act No. IX of 2012 & vires of the:Act
have not been challenged before any forum. (Copy of Act 2012 is annexed
as Annexure “«C”)

. That the similar Execution Petitions regarding the same subject matters

execution proceedings were adjourned sine die till the decision of August

- Supreme Court of Pakistan vide order dated 21-10-2020 by this Honorable

Tribunal. (Copy of order 21-10-2020 is annexed as Annéxﬁre “D”)

. That the judgment of Peshawar High Court Peshawar passed in WP 'No.

3081-P/2021 dated 14-06-2023 is judgment in personam as respondents did
not challenge the vires 6f the Act at any forum and jﬁdgment dated
14-06-2023 is also challenged before the August Supreme Court of Pakistan
in CPLA No. 511-P/2023 titled Govt of Khyber Pakhtunkhwa Vs Saeedullah
& Others is subjudice. (Copy of Civil Petition No. 511-P/2023 is annexed as

Annexure “E”)

. That the instant execution petition is against the notification dated 27-10-

2001 whereby, the basis of the claim of petitioners stood erased. In the year
2012 the Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Higher Educational Qualification Act No. IX of 2012 was
promulgated which was made retrospective from 2001. Hence, the instant

application is liable to be dismissed on this score alone.
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H. That the judgment of Honorable Peshawar High Court regarding the Khyber

Pakhtunkhwa Cessation of Payment of Arrears on Advance Increments on

Higher Educational Qualification Act No. IX of 2012 has been set aside on

- 02-06-2021 and the matters are remanded to the High Court for re-deciding

the writ petition afresh by the August Supreme Court of Pakistan and

‘Honorable Peshawar High Court Peshawar in WP No. 3081-P/2021 & 06

other Writ Petitions having similar question of law and facts disposed on 14-
06-2023 with the direction to respondent department to consider the case of

petitioners only and others cannot claim such benefits having not agitated:

| the matter at the relevant time. Hence, present petitioners cannot claim such

benefits as they were not petitioners in that very writ petitions.

(Copy of order dated 02-06-2021 is annexed as Annexure “F”)

. That copy of judgment dated 12-05-2009 is already annexed with instant

Execution Petition as Annexure “A” at page No. 04 to 07 while copy of
judgment dated 14-06-2023 passed by Honorable Peshawar High Court

Peshawar is hereby annexed with instant objection Petition as

Annexure “G”:

It is therefore, humbly requested that on the acceptance of this petition

under section 47-CPC, 1908 the titled Execution Petitions may kind_ly be

dismissed in favor of the respondents.

Khyber Pakhtunkhwa Peshawar
(Respondent No. 04)

(Muhammad Tanveer)
District Education Officer (M)
Abbottabad
(Respondent No. 03)
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v BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

Appllcatlor_l No. 12024
IN
Ex_chtion' Petition No. 39/2023

Govt, of KP through Secretary E&SE Department & others ........... Petltloners

: VERSUS

Shafiq ur Rehman SS GHSS Bodla District Abbottabad & others
eereneees Respondents

AFFIDAVIT

I, ‘M. Muhammad Tanveer District Education Ofﬁcer (Male) |
Abbottabad do .hereby affirm and declared on oath that contents of forgoing

. petitlon under section 47 CPC 1908 are correct and true according to the best of

" my knowledge and belief and nothmg has been suppressed from this Hor_lorab '
~ Tribunal. ‘ “ |
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* BEFORE THE HONORABLE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL PESHAWAR CAMP COURT ABBOTTABAD

| Applicatiéq No. /2024
IN
Execution Petition No. 39/2023

Govt, of KP through Secretary E&SE Department & others ........... Petitioners.
VERSUS |

Shafiq ur Rehman SS GHSS Bodla District Abbottabad & others
‘ ceseseses.Respondents

AUTHORITY LETTER

| M. Sohail Ahmed Zeb, Litigation Qfﬁcer, District Educ;ltion Officer (Male)
Abbottabad is hereby authorized .to submit Objection Pet;ition on behalf of
Secre.tary-"Elementary and Secondary Education Khyber Pakhtunkhwa Peshawar in
Execution Petition No. 39/2023 titted Govt, o'f KP through Secretary E&SE
Departmgnt & others Vs Shafiq ur Rehman SS GHSS Bodla District Abbottabad &

others.

: Mr. Abdul A}krém) '
ADDITIONAL SECRETARY
" On behalf of '
Mr. Masood Ahmad
SECRETARY E&SE DEPDTT;
(Respondent No. 04)
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: ":{gi )]l - In the Supreme Coyrt of Pakistan
{Appellate Jurlsdiction)

[N
0

: : ’ _ Present:
L3 . —_— Mr. Justice Anwar zaheerlamail
y o _ N ' Mr. Justice Khilji Arif Hussain

U p A M. Justice Ijaz Ahmed Chaudhry

Clvll Petition No.360 of 2013,

{on appeal from Judgment of KPX Seryice Tribunal, Peshawar

dated 30.1.2013, passed In Implementation Petitlan No. 49/20121 R
e , Muhammad Haroon .
e ' ..Petitioner
Versus .
: Executive District Officer, Elementary & secondary Education Dept. Harlpur, etc _
. .. Respondents
\. ‘ :
Petitioner: : In person.

3

For offlcial respongents: Mr. Naveed Akhtar Khan, AddLA.G. KPK
- Mr. Saeed-ur-Rehman, ADO (Edu.), Hatlpur,

3

Date of hearing: 29.8,2013

JUDGM§ NT

. o Anwar Zaheer Jamali, 1.+ 8y this petition under Article 212{3) of the

ot . :

od ' ms impiemveptatlon appllcatlon No. 49/2012 In service Appeal No. 506/2009. was

_ #i;smlksed in Wlew of sections-1 & 2 of Khyber Pakhtunkhwa Cessation of-Payment of
] i grrgq(rs on Advance lncrements on Higher Educational Qualification Act, 2012
é«

o : kﬁ';' | We have heard the arguments. of petitioner, He has placed rellance

m«yﬁer Pakhtunkhwa Act No.JX of 2012).

{t,m the earller ludgmant of the Tribunal dated 12.5. 2008, whereby he was held

i e :
§ié #j;hd fon the benefit of advance lncrements on the basls of hlgher quailﬁcatlon i

W ’ ln 200

% . i

i . #zﬁq Sthls pumose, he has also placed rellance’ upon the judgment of this Court, -
0] Eol

ECTAN { jidg Jgr{tedﬁas‘ pa Cor oratlonv Arlz-uf-Rehmap Chia dhe (2011SCMR 218).

woo! EER * S ‘

R B 3] i As against It leamed Additional Advocate General KPK Mr. Naveed

. .
S om e Banid

L Al tar khan, strongly contends that beneﬁt of earller ludgment date;i 12 S 2008,

[ Y

printondent
s Court ** *akizto

L
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Legible Copy
In the Supreme Court of Pakistan Q,ﬁ "
‘=i AppellateJurisdiction)
Prescnt:‘
Mr. Justice Anwar Zaheer Jamali
Mr. Justice Khilji Arif Hussain
Mr. Justice [jaz Ahmed Chaudhry
Civil Petition No. 360 of 2013.
(on appeal from judgment of KPK Service Tribunal, Peshawar
dated 30.01.2013, passed in implementation petition No. 49/2012)
Muhammad Haroon
' { S Petitioner
Versus
Executive District Officer, Elementary & Secondary Education Dept. Haripur, etc
L Respondents
Petitioner : In Person .
For official respondcnts: Mr. Naveed Akhtar Khan, Add] A.G KPK
Mr. Saeed-ur-Rehman, ADO (Edu.), Haripur
Date of Hearing 29.8.2013
JUDGMENT

Anwar Zaheer Jamali, J.- By this petition under Article 212 (3) of the
‘Constitution of Islamic Republic of Pakistan, 1973, leave to appeal is sou.ght by
petitioner Muhammad Haroon against the order dated 30.01.201, passed by, the
Khyber Pakhtunkhwa Service. Tribunal, Peshawar (in short “the Tribunal”) whereby
his implementation application No. 49/2012. In service Appeal No 506/2009,- was
dismissed in view of sections 1&2 of Khyber Pakhtunkhwa Cessation of paynjent of
Arrea'rs on Advaﬁce Increments  on  Higher Education Qualification Act, 2012
(Khyber Pakhtunkhwa Act No. IX of 2012.)
2. We have heard the arguments of petitioner. He has placed reliance
on the earlier judgment of the Tribunal dated 12-05-2009, whereby he was held
entitled for the benefit of advance increment on the bases of higher qualiﬁcatiqn.
For this purpose, he has also placed reliance upon the judgment of this. Court,
reported as PIA Corporation v. Aziz-ur-Rehman Chaudhry (2011 SCMR 219). .
3. As against'it, learned Additional Advocate General KPK, Mr. Naveed
Akhtar Khan, strongly contends that benefit of earlier judgment dated 12.5.20009,
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“ through Implementation application No.49/2012 filed before the Tribunal,“cannot

be allowed to the petitioner in view of the clear language of section-1 of Khyber

Pakhtunkhwa Act No.X of 2012, which has made Its section-2 applicable. with

. _ }
ret‘rosfnective effect from 01.12.2001 and, thus, made the said Judgment

unimplementable.
4. We have considered the above noted submissions made before us by
the petitioner and the learned Addl. A.G KPK and seen that Indeed as per judgment

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the b.enéﬂt of
|

advance Increments on the basis of his higher qualification, but such ]udgment has:

fost lts‘efﬂcacylfor the purpose of implementation by clear Intendment through

sectlons 1 and 2 of Khyber Pakhtunkhwa Act No.IX of 2012, which read as under:-

"1, sh'on title, application and.commencement. = {1} This Act may be called
the Khybder Pakhtunkhwa Cessation of Payment of Arrears on Advance
Increments on Righer Educational Quatification Act, 2012, !
{2y ‘ It shall apply to all the emplovees of Lhe Provinclal Government, who
wore er\llued 1o recelved advance ingrements on higher educational quailfication,

(3) _It shall come into lorce at once and shall be deemad to have taken effect
on and from 1™ day of Decanbcc, 2001.

2. 1Cessﬂlon of paymem ‘of arrcars on advance lquemems on higher

[P

v icﬁucatl%nal qualification,— (1) Notwlthsunding anvthlny contained In any
. %deeislon, Judgmant and order of any Trlbunal or Court tndodlng High Cocrt or

1
. tSupren% Court of Paklstun, for the nucpose uf any-clalm for ué\a,mem of arrears on’

4
{14
N A 4
F ,account‘ ol advance lncrements on’ hlghe: educational qua\muallon sanctianed In.
i i::‘.Jtsuzu‘{ce of any order, letter, office memoranda, notification,” Instructlons and
;other %nsxruments Issued- be.!ore 112, 2001 such. orders, ‘letters, -office

;ma‘morTnda. notifications, Instructions-and other Instrumeats shall be deemed to

: ‘f ":j‘"be'nomexlstenl. ceased or revoked and-no further: dalm whatsoever-on the basis

3; §;“i i';'}ol' these Instruments shall be entertalnéd and all cases in respect-of such clalms
[2F 8 nqendlns in any Couet ar Tribunal including High Court and Supreme Court of
i{,i; ‘?.Bidstap shiali standabated o

. 3‘- o ‘(zr | i Any order made, lastructlon Issued, declslon. )udgment or order of any
?E‘ "Gourt or Fribunal Includlng a High Caurt of the Supreme Court, lmpiemented
%;, g1 u;nmedlhte!v beforethe commencament of this.Act, shall be deemed to have been

' 5’2 : ‘;’é,wﬁ¢lv inada. Issued-and lmniemenled hy the date of commencement of this Act,

' ’. : *;% ffm‘-?@ﬂ‘{ agmount already paid there-under on account of advance increments of
i ’:-;é arrears thereo[ shalt be deemed to have been valldly pald and shall not be .

recoverable from the reciplent Government ,employees

P
s e
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through implementation application No. 49/2012 filed before the Tribunal " cannot
be allowed to the petitioner in view of the clear language of section-1 of Khyber
Pakhtunkhwa Act No. IX of 2012, which has made its section2 applicable with

retrospective  effect  from  01.12.2001 and, thus, made

unimplementable.
4,

C.P 360 0f 2013

the said judgment

We have considered the above noted submissions made before us by

the petitioner and the learned Addl. A.G KPK and seen that indeed as per }udgment

of the Tribunal dated 12.5.2009, the petitioner was held entitled for the benefit of

advance increments on the basis of his higher qualification, but such judgment has

lost its efficacy for the purpose of implementation by clear intendment through
sections 1 and 2 of Khyber Pakhtunkhwa Act No. [X of 2012 which read as under:-

“1. Short title, application and commencement.---(1) This Act may be' ealled

the Khyber Pakhtunkhwa Cessation of Payment . of Arrears on Advance

Increments on Higher Educational Qualification Act, 2012.

(2) It shall apply to all the employces of the Provincial Government, who
were entitled to received advance increments on higher educational qualification.

| (3) It shall come into force at once and shall be deemed to have taken effect on and
from 1st day of December, 2001, n

2. Cessation of payment of arrears on advance increments on - higher
educational  qualification.---(1) Notwithstanding ~ anything contained in any
decision, judgment and order of any Tribunal or Court including High Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, office memoranda, notification, instructions and
other instruments issued before 1.12.2001, such orders, letters, office memoranda,
notifications, instructions and other instruments shall be deemed to
be non-existent, ceased or revoked and no further claim whatsoever on the basis
‘of these instruments shall be entertained and all cases in respect of such claims
pending in any Court or Tribunal including High Court and Supreme Court of
Pakistan shall stand abated.

(2)  Any order made, instruction issued, decision, judgment or order of any
Court or Tribunal including a High Court or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have been
validly made, issued and implemented by the date of commencement of this Act,
and any -amount already paid thereunder on account of advance incremen.ts or
arrears thereof shall be deemed to have been validly paid and shall ‘not be

recoverable from the recipient Government employees.”

otst\"
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3 A bare reading of the above sections from Khyber pakhtunkhwa Act

NoJdX of 2012 makes It crystal clear that whatever benefit the petitioner was
' ' |

claiming through the judgment dated 12.5.2009, has been nullified by the

N ——————

leglsldture th?ouzh clear Intendment In unequivocal terms, while vires of the sald

-Act havg not been challenged before any forum.

6. o This being the pdsition, gave to anpeal is refused and this pctltlon Is
Sd/- Anwar Zaheer J arnnh J
Sd/- Khilji Arif Hussain,J
Sd/- Tjaz Ahmed Chaughry,J
be TrugyCony
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Legible Copy

C.P 360 0f2013.

5.0 A bare reading of the above _sections from Khyber Pakhtunkhwa Act
"No. IX of 2012 makes it clear that whatevér Beneﬁt the petitioner_, was
claiming through the judgment dated 12.5.2009, “has been nullified by the
legislatute through clear intendment In equivocal terms, wh‘iIe _vires of the* said
Act have been challenged before any lforum.

6. This being the position, leave to appeal refused and this petition is
dismissed. A |

Sd/- Anwar Zaheer Jamali, J
Sd/- Khilji Arif Hussain, J-
Sd/- ljaz. Ahmed Chaudhry, J

Certified to be True Copy'
Islamabad '

29" August 2013,
-Not approved for reporting

Supérinlendent
-Supreme Court of Pakistan
- ISLAMABAD




N THE SUPKEME QQURT OF PAKISTAN
{Appelizte Juritdiction)

resents
My, Justios Qgzri Frer ls3
Mr, Justice Syed Manzoor Ali Shah

" P Uﬁ“ . w = - ol LJ ’ 4 2 b .
(e ppeal o e Jodgrsret of IFK Senvive Trilass Aoyl Feshavay

&ifed b axsm), fensed is Apprtly Ne 523 E exg ol 2o50)

Minsoat ka"wa_d {InCP IT«"?{ 2013)

P frv AYhar cr. ¥ = -
Yromren A¥kiar  {In CF. w73-Pl2013) _Paitioatrs
Versus

The Serretary FEdvcetice, Covernment of KPK, ric (in both cases)
. —Respoadrnts

l'c:::_hmun . in jerzeniin both cases)
 Furthe rypondents: Mz, Mujabid All Khan, AddL AG. KPR
Uate of hearing: -o;-.tz.zons
JUDGMENT

Sved Mansoor Al Shah, J. - The facts of the case aze that
potitioners in ‘br;ah the petitions were appalnied as Primary Schoal Toxbers
'{"‘I’S ] Manzoor Alszd, petitioasr in il Fetition No.u72-Tfa013
(“Pc_tiliionzm' No.17), however, retired from s.ecnicé 08 01:02.2016, while
Yazmeen Ai‘m;u. petitioner in Chil Petition Noazy-Pf2013 (“Petiioner
:*I&.:z"’} js still ﬁ: serdcr. .' | |

]?'//SZ /9 These pelftinns pentain to thele clalm teganding  edvance
5 ke

_ wiigeremenis on the basis of sopiring higher cducational qualification while in
et of Pakistan

creren feniea, Fotitioner 1o.1 was given five gidiance increments under Notifisativn

dated 24.0&.&9’83 while petitioner No.2 was given three advance fnesements

under the same Notification plusa move-gver to Bi'S-og. ;t’diiicnm claim that -

3 prr subsequrmt'!-.‘o!iﬁﬁaﬁma dnierd  1.08.19yt Bwwed by the Finaxe .

Department, Government of KPE, pelitioner Na.y otght 1o have been given 12 -

»4- advance increments for oblaining higher cducational qualification of FA, BA
T ’ _
Vs xod M.A, while petitioner No.2 be given six advoner increments, as per the

.&_a o

ume Notifieation for abtaining the qualification of FAand BA 1B subumitted

CS CamSca
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IN SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

Present: _
Mr. Justice Qazi Facz Isa
Mr. Justice Syed Mansoor Ali Shah

Civil Petition No. 172-P & 173-P of 2013 :
" (An appeal from the judgment of KPK Service Tribunal, Peshawar
dated 09-02-2013 fixed in appeal No. 523 & 524 of 2010)

Manzoor Ahmed (in CP. 172-P/2013)
Yasmeen Akhtar (in CP. 173-P/2013)

........... Petitioners
Versus
The Secretary Education Government of KPK etc (in both cases) :
.......... Respondents
Petitioner In Person (in both cases)
For the respondent: Mr.Mujahid Ali Khan, Add AG KPK
Date of hearing; 07-12-2018
JUDGEMENT
Syed Mansoor Ali_Shah, J. :- The facts of the case arc that

petitioners in  both the petition were appointed as Primary School Teachers
(“PST™). Manzoor Ahmed, petitioner in Civil Petition . No.172-P/2013
(“Petitioner No. 1”) however, retired from service on  01-02-2016, while
Yasmeen  Akhtar, petitioner in Civil Petition No. 173-P/2013  (“Petitioner
No.2”) is still in service. '

These petitioners pertain  to  their claim regarding  advance
increments on, the basis of acquiring higher c¢ducational qualification while in
service. -Petitioner No.l was given five advance increments under Notification
dated 24-08-1983 while petitioner- No.2 was given three advance increments
under the same Notification plus a move-over to BPS-09. Petitioner claim that
as per subsequent Notification dated 11-08-1991 issued by the Finance
Department, Government of KPK. petitioner No.l ought to have been given 12
advance increments for obtaining higher educational qualification of FA. BA
and M.A. while petitioner No.2 be pgpiven six advance Increments. as per  the
same Notification for obtaining the qualification of F.A and B.A. It is gubmitied
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- that the petitionens were sppatuted as PST4 when tho qualificatlon fir e sl |

i‘ post was matriculntinn.

A Atpulng the esse for binielf and for petiifoner Now, Me
Mantoar Ahmtad submittal that they wen lHintly granted adomue
ineremments vide Notlficution dated &4.08,1083, binexer, sleraently thrxgih
the Notificatlon dated sr.ot.tont, the number of mifmmes faereteenls wene
fncrvaseet, lnasmteh us, it wna also goated fur abitalnfug higher l‘"—"“‘““‘"‘.“'
saditieation of Mo 1w aubmits tint e wdd natllicnthon by applirnlile o PETY
aod plneed relianey on en wieepptted Juciumemt of s Coun alel.
o,07.2007, psied In éi\'ll. Petition Nosaa/a0a7, as well oy, e suim*qu-%ﬂ
nolifentian issued i the light of the said judgment Le, Narlfiauiun datend
1:,05:2000, Issued by the Klementary nmd Secondary Bduentivn Depataien,

Government of KUK The nhove cited Judgment estemls the T U

) ?/‘?" j?a\’n!iﬁm\!oli'daléd 11,08.1991 to teneliers,
¢ / ( «0{ ///
ents

Tt trap Learned Additlonal A:ivomle Genernd, RPK repirescnting 'thol.
| Court of PaXistan,
wrdswan Government, sulinlts that the case of the petitlonerm Iy gaverned Iy
Natification dated 2.4.08.1983, lssued by the Finance Deparbneny, Governinient
of KPK nul o8 per eliwse 9 of the sald notificntion, petitioner No.y 1a Enll}lﬁt {0
five ndvance lncrements for abinining B\ and B4, whereas, petitioner No2
is entitled to three ndvance increments us she hns already been r.mnlmi th
¢ benelit of move-over to higher pay seale ra por Notifiention dntedd o7.0’&.i99t.
{ssuedd by the Finance. Department, Government of KPR, Learned sy officer
{ins placed retiuncs on an unreported judgment of this Court-dated 08.9.201,
pnmid"in Civil Patition No.1q2s/2011, which discussea tha mode of cnléul‘ntfonl
of adugnce increment granted for higher echyetional qualification, tn this nn#e.
I was-beld that advarice fperement can only be grnted for the higlest
1.5 ,.'d“;gﬁénnl qunlification oblained, ns adyaince i:icr_anwn{s for the degrees

t : | ; |
. éfblcndlng up to the finn} degree'stand morged Into aduance incremont prescribed

v,-‘_-/‘*-m,)

B

g | v for tltd'ﬁlghest qualificutlon. In other words, advaice ifcrements for obtuiniig
é’ k
&

FA {l\\’uindvnnw increments) and B.A {four advance increments Including two

e Eediiser Oftice!
Dvst{;h ) Apbottabad C_§ CamScay
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that the petitioners were appointed as PSTs when the qualification for the sad
post was matriculation.

3. | Arguing the case for himself and for petitioner No.2. Mr.
Manzoor =~ Ahmed  submitted that they  were literally  granted  advance

increments vide Notification dated 01-08-1983, however, subsequently through

“'the |Notification dated 11-08-1991 the number of w«dvance increments were

increased. Incréments as, it was also granted for obtaining higher educational
qualification of M.A. He submits that said Notification be applicable to “PST”
and  placed reliance’ on  unreported  judgment  of  this  Court  dated
09-07-2007, "passed in Civil Petition No. 525/2007. as well as, the subsequent
notification issued in the light of the said judgment ie Notification dated
13-05-2009, issued by Elementary and  Secondary  Education  Department,
G()vernm?nt of KPK. The above cited judgment  extents  the  bewefit  of
Notification dated 11-08-1991 to teachers. | »

Learned  Additional ™ Advocated General, KPK rcpresenlin(g the
Government,  submits that the case of the petitioners is govemed by
Notification dated 21-08-1983, issued by the finance department, government
of KPK and as per clausc 9 of the said notification, petitioner No.l is entitled to
five advance increments for obtaining IF./A and B.A, whereas, petitionér No.2
is entitled to three advance increments as she has already been - granted the
benefit of move-over to higher pay scale as per Noliﬁcali.on dated 07-08-1991.
issued by the Finance Department, Government of KPK. Learned law olficer
has placed reliance on an unreported judgment of this Court dated 08-09-2011.
passed in Civil Petition No.1425/2011, - which discusses the mode ol calculation
of advance increment granted for higher educational qualification. In tiliS case
it was | held that advance increment .can only be granted for the highest
educational  qualification  obtained, as advance increments for the degrees
lending up to the final degree stand merged into advance increments prescribed
for the highest qualification. In other words, advance increments for obtaining

F.A (two advance increments) and B.A (four advance increments including . two.
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“Ihe Rhyber Pakhtunbluva Ceaatlon ol Payment ol Anmﬁ nly Arbvanee

tneraments on Wlgher Pedueatfonal Quatificatton 11y having twen pavuel

ln)' the Movincinl Asseinbly 1l Khipher Fakhtunhhwa on ith May, s ard
tlmr anaentad 1o by the Governnt wf e Khybies Paklitalhiwa on aith May, dov s
}"““'"' hetety publishied v an Act ul the i'tnwlm!ul tegdidatuee ol the Khybet

Pakhtunidiea, ) !

‘

Whrieas advanee increients have been granted W cedaln Mavinelal
Government employers on the bash of aeqolting o yoseessug Wigher
elucational qualification over and - abuve \hr prescribed  elucational
_:’ ~ qualification front time o time;

' And whervas the ProvincsLGuveenment vide Notlfication {1 VLW TCR
1Javet. dated 2702008 hail. aready.dlscontinued. the ashieme ol advante. |
lnucmcum.ulux!m.cducalluuluualmwuuu.

- Andl whereas due tu Onanclal cunstralats, it Iy not pomible for

Provinetal Geverminent o pay the clabmed and unclalmel agreary accpunl

-
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advance increments granted for F.A) and merged into advance incrcments
granted for obtaining M.A (fix advance increments), therefore, providing two
advance increment for each higher educational qualification.

5. - He further submits that at this stage the claim of the petitioners
"cannot be entertained in the light of section 9 of the Khyber Pakhtunkhwa
cessation of . Payment of Arrears on  Advance Increments on  Higher
Educational Qualification Act, 2012 (“Act of 2012”), by the virtue of which the
instant petitioner cannot proceed and stand abated. He placed reliance on  an
unreported judgment of this Court dated 29.8.2013, passed in Civil Petition
No. 360/2013. '

6. We have heard the partics at some length and have gone through
the record of the case. While the argument of the petitioners might have some
merit with regard to grant of one advance increment in the case of petitioner
No.l and four advance increments in case of petitioner No.2 in the light of
Notification dated 11.08.1991 read with the unreported judgment of this
Court dated 09.02.2007 passed in Civil Petition No.8129/2011. However, before going into
the merits of the case, we neced to first cxamine the justciability of the claims in
the light of Act of 2012. The preamble of Act of 2012 provides as under:-

“The Khyber Pakhtunkhwa Cessation of Payment ol Arrears on Advance
Increments on Higher Educational Qualification Bill 2012 having been passed
by the Provincial Assembly of Khyber Pakhtunkhwa on 8" May. 2012 and
assented by the Governor of the Khyber Pakhtunkhwa on 8" May. 2012 is

hereby published as an Act of the Provincial Legislature of the Khyber
Pakhtunkhwa.

Whereas advance increments have been granted in certain  Provincial
Government employces on the basis of acquiring or possessing higher
educational  qualification . over and above the prescribed  educational
qualification from time to time.

And whereas the Provincial Government vide Notification No. (PRC):
172001, dated 27.10.2001 had alrecady discontinued the scheme ol advance
increments on higher educational qualification.

And whereas due to financial constraints, it is not possible for .
Provincial Government to pay the claimed and unclaimed arrears accrued
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Wi hereby enacted as (ullavases* (emphusts spplied)

\Whilo scotion«2 rends ns wnder;

“3, Cessallan of payment of wrrears o advance Ineronmiemte on

higher educatlonn)  qualificationesd1)  Hutwithotamding - anything
contatned In any deetslon, Judganent wod oeder of any Telbunal ar ronrl
{ncluding igh Cout ur Supresie Court of Pakistan, fut,fhe putpuse.ul any
claim_for_payment ol nueean on account_of-advance. lncesments nblgher
c\l\un\lunal.l}\ullﬂc.\\lnn.!'.\nuloaul.ln.mmuancw!.an)'_nldcr..lctlct..olﬁc:
in:nmunda.mtlﬁcnllmx..imlm:llun&amLoihchmuumcnu.!nucd.bduw;
m'_'.xoo,u\ach.s:ulcu..lmm..nmcn.munumnda.m!lﬁuﬁom..lmuuulum
und.nlhc:.huu\lm:nu.lllallbr.dr.:m:dJo.hcnmuuhlcnl.tcnmLor;rc.vui.td
Mul.uu.tuuh:r..clnlm.nhatm:rcx.on.lhv.lmh.u(_lllm,lmtwmuu.ulull.bc
eutestnlied. nnad_all cases Snreapect olauch clatms peoding dnany. Lyl ot
. “Tribiunaldncludiog 1tich Comband.Supreme Comtt ul_Lakistan ahaltatind
abiated,
{2) Any arder made, [matruetlon isued, techion, Judyneat of vnder of any
courd ur Tribunal Including o High Court of the Snpueie Canly, Inipleniented
Immediately befote the commenrement of thi Act, shall bio deemad $0 have
been volidly made, issued and implemented by the date of commencenent ol
this Act, and any amoutit alecady palid therecumder on account of: wlvame
Incsesuients or tmcail'lil_c'uot shall Le deemed 1o huve beea valldly pald and

/(_,thnil nat he tecoversble from the reelplent Covernmicnt employres.®
{emphiosis supplied) '

peshawar,

¢

S Plain reading of the above provisions. show that the clalm of
advonce Increments on obtoining higher educational qualiﬁcmion wiLs

discontinued by the Provinclnl Government on 27.10.2001. Sectlon-2 of the Act

“of 2012 provides that clalm for payment of asrears of advance increments shall

be deemed non-existent and no further claim whatsoever on tlie basis of these
instruments shall be entertafned and all cases in respect of such claims pending
in any Court or Tribunal includlng High Court and Supreme Court shall stand

abated. Sub-section 2 provides that any nmount of advance increment or

arrears thereof already paid before the commencement of the Act of 2012 s_hnll}

ve deemed to have been validly pald and shall not be recoverable from the
reciplent government employees. .

8. “The scopo.of Act of 2012 Is that nfter the promulgation of the Act

Le.w.e.f, 11,05.2012, no-government employee can claim arrears on account of

advince increments for higher educational qualification and advance f/

084 CamScs

NSH



, Geler Gy F~ /2

L C.P No. 172-P/2013, efc

It is hereby enacted as follows; (emphasis supplied)

While section-2 reads as under:-

“2.  Cessation of payment of arrears on advance increments  on
higher educational qualification.---(1) Notwithstanding anything
contained in any decision, judgment and order of any Tribunal or Court
including High Court or Supreme Court of Pakistan, for Llhe purpose of any
claim for payment of arrears on account of advance increments on higher
educational qualification sanctioned in pursuance of any order, letter, office
memoranda, notification, instructions and other instruments issued before 1.
12.2001, such orders, letters, office memoranda, notifications, instructions
and - other instruments shall be deemed to be non-existent, ceased or  revoked
and no further claim whatsoever on the basis of these instruments shall be
entertained and all cases in respect of such claims pending in any Court
or Tribunal including High Court and Supreme Court of Pakistan shall stand
abated.
{2) Any order made, instruction issued, decision, judgment or order of any
" Court or Tribunal including - a High Court or the Supreme Court, implemented
immediately before. the commencement of this Act, shall be deemed to have
been validly made, issued and implemented by the date of commencement of
this Act, and any amount already paid thereunder on account of advance
increments or arrears thereof shall be deemed to have been validly paid and
shall  not be recoverable from the recipient Government  employees.”
{emphasis supplied)
7. Plain reading of the- provisions show that the claim  of
advance  increments .on  obtaining  higher  educational  qualification  was
discontinued by the Provincial Government on 27.10.2001 Section-2 ol the Act
of 2012 provides that the claim for payment of arrcars of Advance Increments shall
be deemed non-existent and no further claim whatsoever on the basis of these
instruments shall be entertained and all cases in respect of such claims pending
in any court or tribunal including high court Supreme Court  shall  stand
abated. Sub-section 2 provides that any amount of advance increment  or
arrears thereof already paid before the commencement of the Act of 2012 shall
be deemed to have been validly paid and shall not be recoverable from the
recipient government employees.
8. - The scope of Act 2012 is that after the promulgation of .the Act
ie wef 11.05.2012, no government employce can claim arrears on account of
advance  increment  for  higher  educational qualification and advanced
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z’ncrcmcnts and nrrears already patd shall not be recoverable from the reciplent
_govemmenl employee. “Arrears” Includes payment of a debt or the dlischarge
of on obligation*, In this case, claim of the petitioners for advance Increment
under Noiiﬁcnlioh dated 11.8.1091 Is an oulstanding arrear. Referance to the
deeming commencement date under section-1(3) of the Act s shmply to
identify the cutoff date for the purposcs of tabulating arrcars as mentioned I

section-2, which, if outstanding on 11.5.2012, will not he puynblc; and no elalm

relnling to the same enn he entertalned.

Y In the Instant cose petitioners are sccking arrears on the basis of

- Notifiention dated 31.08.1993 and In the Hght of sectlon-2 of the Act of 2012,

thelr clalm cannot be entertained ond Is not justiclable. Reliance is placed on
“unreported judgment of this Court dnted 29,08.2013 passed in Civil Petition
No.36o/2013. The petitioners hiave not challenged the vires of the A,

therelore, these pclilions stand abated under Act of 2012, as a resull leave o

appeal is declined and these petitions are dismissed. / L__—-—/

8d/- anl F‘ncz 1su, J.

peshawar, 4
o7t December, 2018} -+
Not approved for repor{ing.
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C.P No. 172-P/2013, etc

Increments and arrears already paid shall not be recoverable from the recipient
government employee “Arrears” includes payment of a debt or the discharge
of an obligation. In this case, claim of the petitioners for advance increment
under Notification dated 11.8.1991 is an outstanding arrear. Refcrence 1o the
deeming commencement date under  section-1(3) . of thc Act is simply to
identify the cutoff date for the purpose of tabulating arrears as mentioned in
section-2, which, - if outstanding on 11.5.2012, will not be payable and no claim
relating to the same can be entertained. . :

9. In the instant case petitioners are secking arrcars on the basis of
Notification dated 11.8.1991 and in the light of section-2 of the Act ol 2012,
their claim cannot be entertained and is not justiciable. Rcliance is placed on
unreported judgment of this Court dated 29.8.2013 passed n  Civil Petition
N0.360/2013. The petitioners have not challenged “the wvires of the Act,
therefore, these petitions stand abated under Act of 2012 as a result leave 1o
appeal is declined-and these petitions are dismissed.

Sd/- Qazi Faez lsa, J.
Sd/- Syed Mansoor Ali Shah, J.
Peshawar,
07" December 2018
Not approved for reporting \ ‘
Sadaqat ' Certified to be true copy
I/lssistm:'t Registrar
Supreme Court of Pgkistan
Peshawar
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GAZETTE

 PROVINCIAL ASSEMBLY. SECRETARIAT
~ KHYBER PAKHTUNKHWA

 NQTIFICATION
Dated Peshawar, the 15th May, 2012.

&7
No. PA/Khyber Pakhtflnkhwa/ Bills/2012/20711.—The  Khyber Pakhtynkhwa
‘Cessation of Payment of Arrears on Advance Increments on Higher Educational Qualification
Bill, 2012 having'been passed by the Provinclal Assembly of Khyber Pakhtunkhwa on 8% May,
2012 and assented to by the Governor of the Khyber Pakhtiinkhwa on 11% May, 2012 is hereby
published as an Act of the Provincial Legislature of the Khyber Pakhtunkhwa.

THE KHYBER PAKHTUNKHWA CESSATION OF PAYMENT OF ARREARS ON
ADVANCE INCREMENTS ON HIGHER.EDUCATIONAL QUALIFICATION
ACT, 2012. '
3 (KHYBER PAKHTUNKHWA ACT NO. IX OF 2012)
(tirst published after having received the assent of the Goveruor of the ICiyber
Pakhtunldiwa iir the Gazette of the Kliyber Pakhtuuldiva
(Extraordinary), dated the 15 May, 2012).

AN
ACT

fo cease the payment of ameali's a’émred ou acecount éjf advance {ucremeunts on
Ligher educational qualification.

WHEREAS advance ‘in‘crements-"-"-have_ been gl'anfed to certain Provineial
Government employees on the basis of acquiring or possessing higher educational

qualification over and above the prescribe educational qualification from time to
time; :

@
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AND WHEREAS the Provinelal Government vide Notification \Jo (PRC)1- <
1/2001, dated 27.10.2001, had already discontinued the scheme of advance
increments on higher educational qualification;

AND WHEREAS due'to financial constraints, it is not possible for Provincial

Government to pay the claimed and unclaimed arrears acerued from the said
increments; : '

It is hereby enacted as‘foll'gws:-

1. Short title, application and comimencement.— (1) This Act may be called the
Khyber Pakhtunkhwa Cessation of Payment of Arrears on Advance Iucrements on

Higher Educational Qualification Act, 2012, ~—~—

(2) It shall apply to all the employees of the Provincial Government, who
were entitled to received advance increments on higher educational quahﬁcatlon

(3) - It shall come into force at once and shall be deemed to have taken
effect on and from 1% day of December, 2001. |

2. Cessation of payment of arrears on advance increments on higher
educational qualification.—(1) Notwithstanding anything contained in any
decision, judgment and order of auy Tribunal or Court including High Court or
Supreme Court of Pakistan, for the purpose of any claim for payment of arrears on
account of advance increments on higher educational qualification sanctioned in
pursuance of any order, letter, office memoranda, notification, instructions and
other instruments issued before 1.12.2001, such orders, letters, office memorandn
notifications, instructious and other instruments shall be deemed to be non-
existent, ceased or revoked and 1o further claim whatsoever on the basis of these
instruments. shall be entertained and all eases in respect of such claims pending

in any Court or Tribunal including High Court and Supl eme Court of Paldstan
. shall stand abated.

(2) Auy order made, instruction 1ssued decision, judgment or.order of
any Court or Tribunal including a High Court.or the Supreme Court, implemented
immediately before the commencement of this Act, shall be deemed to have been
validly made, issued and unplemented by the date of commencement of this Aet,
and any amount already paid thiere-under onaceount of advance increments or

arrears thereof shall be deemed to have been validly paid and shall not be
recoverable from the recipient Government employees.
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g 3. Removal of difficulties.— If any chihcult arises, in giving eifect to the

¢ provisions of this Act, the Provincial Goverument may make such orders as it may
.:deem just and equitable. |

-4, Repeal- The Khyber Palditunkhwa Cessation of Payment of Arrears on
"Advance Inerements on Higher Educational Qualification Ordinance, 2012 (Khyber
Pakhtunkhwa Ordinance NO. L of. 2012), is hereby repealed. .

BY ORDER OF MR. SPEAKE-R

PROVINCIAL ASSDYIBLY OoF KHYBER _
PAKHTUNKHWA

(AMANULLAH)
Secretary |
Provincial Assembly of Khyber mekhtuuldxwa

l‘rlmcd and published by the Manager, .
) Stnty & Ptg. Deptt,, Khyber Pakhtunklhiwa, Pesbawar

Disis
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21.10.2020 | Petitioner in person present.

'.Litlgatlori Assista,nt for respondents present.

; o .. . [From the record itIs evident that: the present petrtroner and others
" filed- service appeals U/S 4 of the Khyber Pakhtunkhwa Service .
‘ Tribunal Act 1974 for grant of advance mcrements with all back
. benefi ts on the basis of Para-OS(i) (¢) of the Notification No. FD (PRC)_
©1-1 /89 dated*'11.08,1991 issued by Flnance Department and In
) -pursuance of judgment passed by the August Supreme Court of
Pakrstan and -vide judgment dated 12.05.2009 i ‘appeal
.“,' A .' p 'No..12‘76/2007, all the appeeis were a'ccepted. Ih'the meanwhlle,
' ”Khy'ber Pakhtunkhwa Cessation of Peyment‘.pf Arrears oh Advérrce
Inc'rements oﬁ High’er Qualification Bili 2(')1"2 having beerr passed .by';‘-.
_ the Provincial Assemhty 'Khyber PakhtunkhWa on 8""May, 2012 and’
.. assented to 'by' the Governor Khyber Pakhtunkhwa on tl"’ May,. 2612
. was publlshed as an’ Act of the’ Provrncial Legrslature of Khyber -
. Pakhtunkhwa Thls Act was challenged before the Servlce Tnbunal as ‘
well as in the August High, Court. Appeals pending in the Service ..
Tribunal - were wlthdrawn by the appellants vide order dated °
21 03. 2018 of thls Tnbunai Wnt Petltrons were altowed vrde order '

dated 08 06.2017 and the ofﬂcral respondents were directed to provlde'

-

‘the beneﬂts of advance rncrements accordmg tO. the notification dated :

" 11.08. 1991 on attalnlng hrgher qualification durmg setvice. The

a respondent departments challenged the said -order in the August' .

- Supreme Court of Pakrstan and vrde order dated 18.12. 2019 of the
August Supreme Coutt of Pakrstan, leave was granted and the'

impugned ]udgment passed by the Honble Peshawar Hrgh Court was

. suspended.
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In vTeW of the above'dlécusslon 'Ehé Instant eiecutlon proceédlngs TH '}';
are adjourned sing dle tlll the declsion by the August Supreme Court of = - '

Paklstan. Petitloner s at Ilberty to seek Its restoratlon after the.

declslon by the August Supreme Court of Pakistan. Flle ‘be conslgned t

—

totherecordroom.  © - .- e .
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Goverrawat of  Khyler  Pakhtunkhwa - through Secretary  Establishinent "

~

Dhepartrent, Peshawar & dthers
‘ ’ PETITIONERS -
VERSUS
Soondullah & others . —RESPONDENTS |
Appeal fmm: Ilon'ble Peshawar High Court, Peshatear
Cosmsel for Petitioner ‘Adpaarte General, Khyber Pakhtunkhua
Peshawar o
/
Imstituted by Mian Saadullah Jandoli, AOR
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increments on higher educational qualification
Ordinance 2012
9. KP cessation of payment of arrears on advance | 15-05-2012 | 32<M
increments on higher educational qualification | - '
Act, 2012 L
10. | judgment in CA No. 1225 of 2007 20-06-2013- | 35-39
11. | Judgment in COC No.-133 0/ 2002 11-10-2012 | 40-42
12 | Copy of Notification of Finance Deptt circular 11-08-1991° | 4346
__iletterno. FO(PRO)1-1/09 '

Al Qtice!
D‘W

(Male) Apbetianed
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" 13| Copy of letter No, FD(SRI)2-123/02007 03-01-2009 {47
14, | Copy of educational documents : 48-66
15. | Copy of Judgment in CP No. 525 of 2007 19-07-2007 | 67-69
16, | Copy of Judgment in WP No. 368/2009 24-03-2009 | 70-73
17. | Policy regarding grant of advance increment on 74-75

higher qualification to the teaching staff (non |

Gazetted) | ' -‘
18. | Judgment in CP No. 172-P/2013 07-12-2018 | 76-80
19. | Stay application 08-08-2023 | 81-82

20, | Affidavit of facts & service | 08-08-2023 | 83-84
21. | Notice to the respondents ' : 08-08-2023 | 85-86

CERTIFIED that the pap'er' book has been prepared in accordance with the rules of t
Court and all the documents necessary for due appreciation of the court have be
included in it. Index is complete in all respect. ‘

, \w' |
iaL Saadullah Jandoli)
Advocate-on-Record

Supreme Court of Pakistan
For Government/ Petitioner

| officet
«crich educa“"“' -
\)\st&\a‘e) ouunaoaS
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurlsdiction) ‘

CPLANO. 5 H -V _pon

Government of Khyber Pakhtunkhwa hrough Secrelary Eatablishment
Department, Peshawar & others

PETITIONERS

VERSUS

sacedullah & others

RESPONDENTS

CONCISE STATEMENT

T |Subject matterand the | Claim for advance Increments — on higher

law qualification _
7 | Controversy between the | The respondents challenged the vires of the Act of
‘parties Khyber Pakhtunkhwa Cessation of payment of

arrears on advance increments on higher education
which was later on abandon and claims of advance
increments In the letter dated 11/08/1991 and i
they fulfill the conditions mentioned therein (or
the grant of advance increments they be consider

for the same.
3| Whichside has filed this | Government / pelitioners
petition :
4 | Court /Forum Date - of Who filed it and with what result

a) Institution
: b) Decision
5| Hon'ble Peshawar High | a)23/06/2014 | Respondents filed writ petition

Court, Peshawar b) 08/06/2017 | which has been accepted.
6. |Supreme Court 'of | a)16/08/2017 Petitioners field CPLA which
Pakistan ' b) 02/06/2021 | was converted into Appeal and
v the same was allowed by
\l 1 . remanding the matter back to
\ ‘ High Coust for decision afresh.
" 17, [ Hon'ble Peshawar High | a) 23/06/2014 | Respondents filed writ petition
Court, I’cshaw;r b)14/06/2023 | which has been acce pted. J
6 |Pointsnoted inthe Treatment of polnts in the impugned
Impugned Judgment - judgment

In_ all these petitions, the|In view of above, we, without commenling
respondents  have  mainly | upon the vires of “the Act” and in view of the
questioned the vires of the Khyber | statement of the Learned Advocate General,
Pakhtunkhwa  Cessation  of | Khyber Pakhtunkhwa, dispose of this and the
Payment of ‘Arrears on Advance connccted writ petitions and direct the
Increments on Higher Educalional | petitioners  to consider the case of the
Qualification Act, 2012, | respondents In the light of circular letter dated

W 0“:\
s ‘(i - “303

v\é‘t&a\e |
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((hercinafter to be referred as “the | 11/08/1991 and In casc, they fulfill the
) Ad” condition mentioned therein for the grant of
g Comments were called from the advance increments prior 1o the cut-of-date,
“ pelitioners who fumished the they be allowed such benefits. It is, however,
same, wherein, they opposed the clarified that only the case of the present
issuance of desired writ asked for respondents shall be considered and  that
by the respondent others cannot claim such benefits, having not
"o agitated the matter at the relevant time.

7] Question requiring consideration & decislon by the Supreme Court

5 Whether the Provincial Government had already discontinued the schemé of
Advance Increments on Higher Educational Qualification form time to time

- vide Notification No. (PRC) 1-12001 dated 27/10/2001, which was later on
converted into proper law promulgated by the Provincial Assembly?

% Whether the legislature has no authority to nullify the judgment of superior
Court through proper and competent legislation?

5 Whether the respondents have lost the claim after passing of Cessation of
Advance Increments on Higher Education Qualification Act, 20122

» Whether after abandoning the prayer to challenge the varics of law, the claims
of respondents did not remained in filed with any prayer and the relief
granted by the High Court to the respondent is beyond the pleading?

8. LAW/RULING ON THE SUBJECT

FOR AGAINST

1. | CONSTITUTION OF ISLAMIC REPUBLIC OF NIL
PAKISTAN 1973

KHYBER PAKHTUNKHWA CIVIL SERVANT

CESSATION OF ADVANCE INCREMENT ACT,
2012

PLD 2012 SC 1923

CERTIFICATE

Certified that, we, the undersigned prepared the above concise statement which is
correct.

YA
AT

ain Saadullah Jandoli) (Additional Advocate Generai)
Advocate-on-Record ‘Khyber Pakhtunkhwa
upreme Court of Pakistan
For Government/Petitioners . R
Ex{ifc-_‘axéx kuno‘\a“’“d
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IN THE SUPREME COURT OF PAKISTAN
(Appellate Jurisdiction)

CPLA NO._5/! —F _pon

1. Government of Khyber Pakhtunkhwa through Secretary S&GAD, Civil
, - Secretariat, Peshawar (Now Gouvt of Khyber Pakhtunkhwa through
Secretary Establishinent Departinent,, Peshawar)

2 Secretary to Government of Khyber Pakhtunkhwa, Finance Department,
Civil Secretariat, Peshawar '
3. Secretary, Elementary & Secondary Education, Civil Secretarial, Peshawar

1. Exccutive District Officer, Elementary & Secondary Education, Buner (Now
District Education Officer (Male), Bunner) :

5. Executive District Officer, Elementary & Sccondary Education, Swabl (Now
District Education Officer (Male), Swabi) :

PETITIONERS

VERSUS | S

Saeedullah S/ o Rizwan Ullah, District Swabi, PET, GHS Panjmand.
Abdul Raziq S/0 Muhammad Jamil, District Swabi, AT, GHS, Panjmand.
Fazal Hadi S/o Rahim Ullah, CT, GMS, Agarai (Jica) District Buner,
Presently residing at Danish Abad, House No.10, Stree-D, Peshawar.
4. Ali Gohar Khan S/o Mardan Shah, PET,GMS Kawaga, District Buner
Presently Rashakal, district Nowshera. !
5. Mukhtar Ahmad S/o Said wahab PET, GMS Agarai (Jica) District Buner
presently at Eid Gah colony, Gul Bahar, Peshawar. :
6. Ajpar Khan S/o Abdu! Rahim, PET, GHS Nawagai, District Buner,’
presently at Ghand Plaza, Top floor, Khyber Super Market, Peshawar Cantt.
7. Muhammad Faqir S/o Gulab Khan, PET, GHS Jangai, district Buner,
presently at Ghani Plaza, Top Floor Khyber Super Market, Peshawar
1 ' Saddar. .

W

\' 8. Hussan Malook S/o Taj Malook appointed as PST on 18-05-1995/ GPs
{ Agarai (Jica) District Buner. , _
: 9, Nazarul Islam S/o Abdul Maula appointed as AT\on 16-7-2007, GMS
' Chalindarai, Buner.. ‘ 1
10. Said Faqir S/0 Habib shah appointed as CT on 30-6-2009 GHS Kawaga,
Buner. .
11. Israr Ullah S/o Ikram Shah appointed as CT on 54-1999, GHS Kawga,
Buner. S

12 Safiq Ahmad S/0 Muhammad Yagoob, A’I/' GHS,  Asharrai,  ‘District

Buner. U(-/
w8
ey
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GA L QQURT. QF DAL
{Appellate Juriadiction)

Mr, Jualles Qulknr Alimed, CJ
Mr. Justlee Maxhar Alam Khan Mlunkhel
* Mr. Justlce Bayyed Mazohar Al Akbur Nagvl

. ' ' _ANR
[Agalost the Judgmenta dated 6.6.2017, 20.6.2019, 29.10.2019 and
33.10.3019, passed by the Peahowar High Court, Pashawar, In W.Ps

N0.2053 of2014, 913-P of 014, 1418 of 2014, 3081-P o 2012, 1182-P of
2018, 2326-P of 2019 and 4719.P of 3018, respectively]

CA.2139 af'2019" Governunent of Xl ber Pakhtunkhwa
through saém,‘%’ Establishment
Depariment, Peshawar and others Vs.
Saeedullah and othcrg

CA.2140 0f 2019 Govemment of Khyber Pakhtunkhwa
through Secretary Finance, Peshawar and
others Ve, Muhammad Igbal and othars

CA.2141 of 2019 Givemment of Khyber Pakhtunkhwa
through  Secretary. Elementary &

others Vs. Molvi Muhammad and others

CA.2143 0f2019 Govemment of Khyber Pakhtunkhwa

through Chisf Secretary, Peshawar and
* others Vs. Anyat Ullah Khan and others

through Chief Secrelary, Peshawar and
others Vs. Muhammad Rehman and
others ' o

. CA.986 02020 Govemment of Khyber Pakhtunkhwa
through = Secretary  Elementary &

- olhers Vs, Muhammad Anwar

CP.2-Pof23030  Provincial  Police  Officer,  Khyber
- Pakhtunkhwa, Peshawar and others Vs,
Muhammad Akbar Khan and others

'TTESTED o |
For the Appellants ¢ ‘Mr, Zahid Yousafl Qureshi,
/W‘ * and Petitioncrs . Additional Advocate General,

iuor Count A@c
we Cnunt of PXSSIZD

l ALY A Pl g

J’ . S, . Yy - N :
1 JAHNDOUL
Y‘Ir%%o qg‘bﬁwnm

Supro

Secondary Education, Peshawar and -

CA.2143 of 2019 Government of Khyber Pakhtunkhwa

Secondary Education, Peshawar and

——— S ———
— S ——

Court Of iPoxistn
For Govt QI R.P.K. Pa3rs wat
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(in all cancy)

For Respondents ¢
No.1,2,41t09, 1210
14, 16 t0 32 {n
CA.2139 of 2019

Reapondents in
CA.2140 of 2019

-a

For Rcspondcnto "1
No.2 to Sin CA.214}

of 2019 and 28, 32

and 33 in CA.2 142 of
2019

For Rcspondcnt No.l
in CA.2143 0of 2019

Sole respondent in
CA.986 of 2020

Khyber Pakhtunkhwa
fazale Khallg,

Lit, Olficer/DEQ Swabl

Ifichnr Ghonl, DEO (M) Bunir

Shukir Ullah, 8,0, (LiL),
P, Department, KPK

Mr. Muhlammad lan Khan Khulli.

. ASC

Nemo

Mr, Amjad Ali, ASC a/w

Mr. Anis Muhammad Shahzad
AOR

Mr. Muhammad Amir Malik, ASC

Syed Rifaqat Hussain Shah, AOR

: Mr. Misbah Ullah Kh:m_, ASC

Respondent in CP.2- : N.R.
P of 2020
Remaining . : Nemo

Respondents in a.!l
C.As,

Date of Heariﬁg -

GULZAR AHMED, CJ..

.
}:
Advocate General, Khyber Pakhturikhwa (AAG), contends that in “

¢ 02.06.2021 .

ORDER

: I
The learned Addxtzonal&

fﬂ
l

the very writ petitions filed before the PeShawar High Co.urt. .

Peshawar Q.h% Righ Courk,he ms*gnn&e.n\s nave Snallenged Yne \‘

vires of thc Khyber Pakhtun\mwa Cessation of Paymmt of Arrears .

q"j‘TE STED on Advance: Increments on Higher Educational 'Quahhcatxon Act |

. J//’ (Ack No./X/ of 2012 (the Act of 2012), but no notice undcr,Order
-'II'I/')Un Ve e

,.,.- i Tovmte
! s ].-a'nn‘.:w

mkistan

XXVII A CPC was issued to the Advocate General, Khyber

(Male) Abbottabad

£9%1 CamScar
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i
pakhtunkhwa, which s the mundatory requirciment of law in b
terms c_af judgment ~ptumcd by a 14-Member Benech of thin Court
reported ao Federallon of Prkistan throuph Seerelary, Miniatry of -

Law, Justice and Parligmentary (falrg, Islnmabad and _;Ll.c.UL_‘L. “

Aftab Ahmad Khan Sherpao and others s (PLD 1992 SC 723). He

jurther relies upon the judgrrpcnts of thls Court in the cascs of

Superintendent Central Jail,‘ Adyala. Rawalpindi_v. Hammad ].

ne
Abbasi (PLD 2013 SC 223) and Federal Public Service Commission
’ i
|

and others v. Syed Mu nm}mad Afaa and others (PLD 2002 sC
167).

2. The learned counscl eppearing for the respondents

were confronted with the issue, as raised by the' AAG, who wcré
unable to show that the High Court may have passcd order
comélying with the rﬁandat‘ory requirement of Order XXV1I-A CPC.
The issuancc of notice to the Advocate General being itsell a £
mandatory requirement of law, as laxd down in thc above cxted !
Judgments of this Court, the High Court dccldmg the writ petitions '\“

w1thout issuing of such notice and also dcclanng Section 2 of the

— o e e

Act of 2012, as ultra vires the Constitution was, thercfore, not in
accordance with the law, rather contrary to law as laid down _b,yi' i

this Court in the above cited cases. Pt

3, .

1'

In view of the above, the impugned judgments are set \
aside and the matiers ars remanded to the ‘High Court *for

TESTED re-deciding the writ petitions afresh, after issuing of notice under ‘n

/3)//,_ Order XXVI-A CPC to the Advocate General, Khybcr l

i ondesesiale Pakhtunkhwa, in accorda.ncc with law,

me Cafipl Va hsu\:\ u i
| ' ' Wbt VA owOificer : 1(

(Male) Aobortabad
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4. The ﬂli_PUiils‘nt.ﬂnd-nllow;:d, whilc the civil ;;étition is %,E
“converted into appeal and gllowed, n the ubove terms. o | :‘
5. As thc mattcrs are qullc old, it is cxpected that the 'I
High- Court wlll dcclclc thc sume cxpedihously. prcfcrdb!y w:lhm a 'f

period of four rnonths K ‘. - Sd/ HCJ- __ _‘ ; ;
- o sg

3

- 8d/-J I
Gertifiad to e True Copy - %
pr—
S
Seaidr Couit fssociate

Supreme Couriol Pakistan :
Islaunabe:d o

et
SRS

——-

GRNa: iﬁlé—l—ﬁ- .-.—._..(,ml!(:m'x\na\

Date of Prescitiiit it e mee Zot o, .
NO 06 \ '(‘.a"--"'ﬂ Betins > ematt :"‘h.‘;.'... . - /ﬁM

Mo i i 5 e v = V58 . |
Rrey ' line 26T e (5 ey

Comy s et et o 7 C,é_.
Coul Faa Ziwiss 4. (é_
' - Q/J

Dateof Capmnti ™ = o gi—-

03’.‘3‘0. Detiver v . f-:",l. . e
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| ~ JUDGMENT SHEET
” PESHAWAR HIGH COURT, PESHAWAR
JUDICIAL DEPARTMENT

W.P. No.3081-P/2012 with CM No.1672-P/2022
Anayat Ullah Khan and others

Vs.

Government of KhyBer Pakhtunkhwa through Chief
Secretary, Peshawar and others

Date of hearing 14.06.2023

Petitioner(s) by: M/s. Noor Muhammad Khattak and L.
Nawab Ali Noor, Advocates.

Respondent(s) by: Mr. Amir Javed, Advocate' -General
' Khyber Pakhtunkhwa and Barrister '
Muhammad Yaseen Raza Khan, Addl:
. Advocate General a/w Mr. Fazl-e-Khalig,
Litigation Officer, DEO (M&F), Swabi.

LR LS
JUDGMENT

e v e e ok ok

1IJAZ ANWAR, J. Through this single judgment, we intend '

to decide the instant writ petition and Writ Petitions, listed
below, since in all these cases, similar questions of law and
facts are involved. The connected writ petitions are:-

L W.P. No.913-P/2014 fitled, Muhammad - .
Igbal and others Vs. Government of
. Khyber Pakhtunkhwa through Secretary
te Government, Finance Depurtment,
Peshawar and others.

i, W.P. No.l418-PR2014 fitled, Molvi
Muhamumad and others Vs. Government
of Khyber Pakhtunkhwa through
Secretary Elementary & Secondary
Education Department, Peshawar and
others ' |

4 ifi. W.P. No.2053-P/2014 titled, Saced Ullah

and others Vs. Government of Khyber
Pakhtunkhwa through Secretary
S&GAD, Peshawar and others

iv.  W.P. No.1182-P/2018 titled, Muhammad
Rehman and others Vs. Government of
Khyber Pakhtunkhwa through Chief
Secretury, Peshawar and others

v.  W.P. No.2326-P/2019 titled, Muhammad
Anwar Vs, Govermment of Khyber

B8
oy
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Pakhtunklwa through . Secretary
Education, Peshawar and others

vi.  W.P. No.1680-P/2021 ftitled, Ghandal
Khan Vs. District Education Offi icer
{Male), Peshawar and others

2. - In the instant writ petition, the petitioners have
prayed for the following relief:-
“It is, therefore, humbly prayed that on acceptance
of this writ petition, this Hon’ble Court may be
pleased to declare the act as against the basic
norms of law & rules repugnant to constitution, law

and practice/policy as such no legal effect ltable t
mauled set-aside”,

3. In all these petitions, the petitioners have

mainly questioned the .vires of the Khyber Pakhtunkhwa -
Cessation of Payment of Arrears on Advance Increments. on

Higher Educational Quahﬁcatlon Act 2012 (hereinafter to be

- referred as “the Act”). ' ’
4. Comments were called from the respondents

who furnished the same, wherein, they opposed the issuance of

desired writ asked for by the petitioners.

5. Arguments heard and record perused. :
6.‘  Perusal of the record transpires that the .
petitibners have questioned the vires of “the ‘Act” on the
ground that promulgation of “the Act” had defeated the
judgments of the supefior Courts. He further contended that
vested rights of the petitioners have accrued in the matter and

placed reliance on the judgments reported as “FECTO Belarus . '

Tractor Ltd Vs. Government of Pakistan through. Finance

Economic_Affairs and others (PLD 2005 SC_605), 2013

f . 4 j‘:’;l lv?rgwlqwx
5?’5&:.’: 2 &acation Officor ;_‘, :
{Male) Abbottabad A

Poghav
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SCMR_ 1749, 2013 SCMR 1752 (Contempt of Court

Proceedings case) and AIR 1975 SC 2199,

7. . .On the other‘ hand, the learned Advocate

General, Khyber Pakhtunkhwa has referred 10 a recent
jugigrhent of the Hon'ble Supreme Court of Pakistan passed in

the case titled “The Divisional Superintendent, Pakistan

Railways, Rawalpindi and others Vs. Sved Irshad Ali Abid

(2021 PLC (C.S.) 277)” and contended that the grant of

increments on higher educational qualification has since been

discontinued through Notification dated 13.09.2001, as sﬁ'ch, it

is a past and glosed transactign and that necessary time was
granted to the employees who have any claim, albeit, when
they failed to Elairn the same for long ten years, as such,"‘the‘
Act” in question was .promulgaffed. He has also produced 4
letter dated 29.04.2010 issued by the Additional Secretary

(Regulation), Government of. Khyber Pakhtuﬁkhwa Finance

Department (Regulation Wing), whereby, clarification was
- given about the advance increments on higher educational
qualification and according to which, a period of sixty days

. was provided for the remaining claims and argued that even

tﬁen, petitioners have failed to claim the advance increments at
the relevant time.
8. A During the course of hearing, learned' counsel

for the petitioners has produced lettérs/applic.ations which

were duly placed on file and contended that the rights of the

petitioners to the grant of advance increments were secured

District Buucdtiss
(Male) Apbottabad
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and guaranteed by a Government’s circular letter dated

11.08.1991 and that the case of the petitioners was matured at

the relevant time before the cut-of-date i.e. 13.09.2001 when

the grant of such increments Wwas discontinued. He also

referred to a judgment of the Hon'ble Supreme Court of

Pakistan passed in “CPLAs No.523 and 526/2007 decided on

19.07.2007”.

9. . At this stage, the learned Ad\;oicate General,
Khyber Pékhtunldiwa, representing the respondents, contended
that the civil servants, who were holding higher eciucational
qhalification prior to discontinuation of advance increments in
the year, 2001, are entitled _for the benefit flowing from
circular letter 'dated 11.08.1991, however, those who have
improved their qualification after- the notification dated

13.09.2001, under no circumstances, can claim the same

benetit and that the bar created through “the Act” would be

_-equally applicable.

. 10, In view of the above, we, without commenting

upon the vires of “the Act” and in view of the statement of the
learned Advocate General, Khyber Pakhtunkhwa, dispose of
this and the connected writ petitions and direct the respondents
to consider the case of the petitioners in the light of circular
letter dated 11.08.1991 and in case, they fulfill tﬁ; condition
| mentioned therein for the grant of advance increments prior to

the cut-of-date, they be allowed such béncﬁt. It is, however,

clarified that only the case of the present pétitioners shall be

&
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not agitated the matter at-the relevant time.

Announced -

D1:14.06.2023

considered and-that others ‘cannet claim such benefits, having

>
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