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16.05.2024 H The im'plementation‘ petition of Mr. Muhammad

Jameel resubmitted today by Sardar Muhammad Asif
Advocate. It is fixed for implementation- report before
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’ ooe Lt oton an appeal no. 1436/2018 received today i.e. on
S veeadd e the counsel for the petitioner with the following

-4 =P apalrauon moved by the petitioner to competent authority

S the cnaeniendation of jadgment is not attached with the petition.

T e o s already bewen preferred and reasonable period of

U ys has been expired be placed on file. If not, the same process be

~ovapetea and  then  after approach to this Tribunal for the
Lty ".‘";t"f'*.[dlit)!l ot yudpment.

annexate A ot the petition is illegible be replaced by legible/better
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BEFORE THE HONOURABLE SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA ABBOTTABAD.

/tf\gé/lﬁl?/g Execution Petition No,

274

12024

Muhammad Jameel, Sub Engineer C & W Division Mansehra.

VERSUS

The Secretary, Government of KPK and others.

Execution Petition

...PETITIONER

...RESPONDENTS

INDEX
S.# Description of Document Annexure Page No.
1. Execution Petition alongwith & affidavit 1-4
| 2. | Copies of Appeal andfjudgment are attached “p” LSF’ (9
3. Copy of “g” 3 y
- Za
4. | vakalt Nama

Dated:-09 /03/2024

Through:

HAMMAD A
Advocates High Court, Abbottabad.
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SJAD PERVEZ ABBASI)
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2 BEFORE THE HONOURABLE SERVICE TRIBUNAL

' KHYBER PAKHTUNKHWA ABBOTTABAD.

Execution Peﬁtion Nog?é 12024

Muhammad Jameel, Sub Engineer C & W Division Mansehra. ,
...PETITIONER

VERSUS

1. The Secretary, Government of Khyber Pakhtunkhwa through Secretary
- Civil Engineer C & W, Civil Secretariat, Peshawar.
2. The Chief Engineering, C & W Khyber Pakhtunkhwa,‘ Peshawar.
3. The . Secretary, Government of Khyber Pakhtunkhwa Finance
Department, Civil Secretariat, Peshawar.

..RESPONDENTS

- EXECUTION PETITION

EXECUTION PETITION FOR THE IMPLEMENTATION
FOR THE JUDGMENT / ORDER DATED 12.12.2023
PASSED IN SERVICE APPEAL NO.1436/18 IN ITS
STRICT SENSE FOR GRANT OF SENIOR SCALE
SECTION GRADE BPS-16 WITH EFFECT FROM
| 04.09.2003 INSTEAD OF 07.03.2018 ACCORDING TO
THE'JUDG-MENT OF THIS HONOURABLE TRIBUNAL

MENTIONED ABOVE.

May it please the Court:

N That the petitioner field a Service Appeal

No.1436/18 before the Honourable Tribunal decided



on 12.12.2023. (Copies are attached as annexed
as Annexure “A”)

That Service Appeal No.1330/2010 was decided on
02.03.2016 which is earlier then Appeal No.1436 of
2018 was decided on 12.12.2023 which thoroughly
discussed the issue pertaining to the Senior Scale
sub 'Engineer BPS-16 was discussed and it was
observed that appellant was at liberty to approach
the department for relief if any in the Iight of the sa'id
Judgment. |

That in the Judgment dated 02.03.2016 delivered in
Service Appeal No. 1330/10 this Honourable Court
in~ para 30 of the said Judgment has held that "We

therefore, direct that the benefit of this Judgment be

“extended to those sub engineers who fulfilled the

criteria o‘f becoming Senior Scale Sub Engineers at
the relevant time.
That on the strength of Judgment dated 02.03.2016

the Department / respondent vide notification dated

30.04.2016 grant senior scale selection grade BPS-

16 to 55 numbers of Sub Engineers w.ef
04.09.2023. It is pertinent to mention here that most
of these sub Engineers are juniors to the petitioner
as such fhe ﬁetitioner is also entitled to be gra-ntéd |

BPS-16 w.e.f 04.09.2003 alongwith all back benefits



Vi.

Vii.

viil.

-3-

inst'ead- of through a general with immediate effect
which is not only agéinst the judgment of this
Honourable Tribunal mention above but also
against the law and fact and ‘canon of Natural
Justice. |

That the petitioner filled Appeal No.1436/18 on the
strength of above said judgment which was referred
of department vide order dated 12.12.2023.

That the petitioner time and again approached the
respondents for implementation of the Judgments of
this Honourable Tribunal mentioned above but in
vain and finally filed an appeal before respondents
for which no reply has received till date as such the
instant execution petition.

That as per Judgment ovf Honourable Tribuh:al
mentioned above the peﬁtioner is also entitled to be
granted BPS-16 w.e.f 04.09.2003 alongwith all back
benefits and seniority which cannot be refused by
th-e_respondents and refusal of the respondents
needs to be struck down. |

That the respondents are bound to implement the
_iﬁdgmeni of this Honourable Tribunal and t¢ act

upon the same in latter and spivit.

R S S R I
RS S M
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ix.  That other points be bfought in the notice of this
Honourable C-ourt and discussed at the time of

arguments.

PRAYER:

It is, therefore, humbly prayed
that on acceptance of the instant Execution
Petition the respondent may very kindly be
directed to implement the Judgment / order
dated 03.02.2016 and order dated 12.12.2023
in later and spirit and to grant BPS-16 to the
petitioner from 04.09.2003 alongwith all back

benefits and seniority.

..
S
< PETITIONER (.0 irzsi=s T oaaein
Through:
Dated:- ///.2_/2024 o UHAMMAD ASIF)

&

(M HAMMAD ASJAD PERVEZ ABBASI)
" Advocates High Court, Abbottabad.

AFFIDAVIT

|, Muhammad Jameel Sub-Engincar C & W Division Mansenra,Petitioner, do
hereby solemnly affirm and declare on Oath that the contents of instant
- Execution Petition are true and correct to the best of my knowledge and

bslief and that nothing has beeny aled from this Service Tribunal,

Dated[/ Z}_____/:ZO?M . o/ Y. 4k CLGPETITIONER
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BEE: )1{}* KHYBER PAKH FUI\I\HWL\ SERVICE TRIBUNAL,
’ PFblIAWAR

SLRVICL APPEAL NO. 133072010

Date.of institation ... 01.07.2010
Date of judgment ... 02.03.2016

U Mubammad Shafiq S/o Kala Khan,
Sub-Engineer C&W Division, Tehsil & District,
" Abbottabad. - ; s (Appellant)-

VERSUS

L Government of Khyber Pakhtunkhwa Peshawar,
through Secretary C & W Peshawar.
2. Chicef Engineer Centre. C & W, KPIK Peshawar.
XEN, C & W, Abbottabad. -
Superintending Engiteer; C & W, Abbottabad.
Akramullah S/o Nasrullah and § others. (Respondents)

v fu L2

"MIS Agil Naveed Sulemani, Muhammad Asif Yousafzai,
Khialid Rehman, Adam Khan,Muliammad Ismail Alizai,
Sardar Al Raza. Rizwanullah and Abdul Salim, Advocales .
‘ Yor appellant(s)

:\/Ir:E\'luhammad Adeel Butt, - o
" Additienal Advocate General TFor official respondents
Nemo : ' For private respondents

vir. Muhamiiad Azim Khan Afridi Chairman

, Mr. Pir akhsh Shah. . . ‘Member (Judicial)
Wir. Abdul Latif - A , Member (Executive)

._’._Ll‘.l.}.éll\fll:}]ﬂl

MUHAMMAD AZIM KHAN AFRIDL CHAIRMAN:  ‘This  judgment s

B nirﬁcd at disposal of mslam service appcal No. 1330/2010 as well as scrvice appeals No.
:: RN ) 132”20” titled Khalid Napem—vs-(}m}'t,v of KPK through Sc:cx:elmy C & W elc.
o (3) 1248/2012 lille.d -Dm,xlar Khan-vs-Govt. of KPK through Sccretary C & W elc. '
) 1845/2013 titled Snecéullah«vs‘Govi. of KPK through Secrctary C, & W etc.
(3) 348!20l3 li;lcd Muddasar Saglhir-vs-Govt. of KPK through Secretary C & W et
) 972/2013 titled Ghulam Qadn—\fs -Govt. of KPK through Scuu.uy C & W et
(7 1009/2013 mlcd Riaz Ahmed-vs-Govt. of KPK through Sceretary C & \'V' cle.

\)

(8) 1

10152013 titted Mubammad {dnus vg-Govi. of KPK thmug,h Secretary C & W clL.

)



{4 .'i.‘:-'l,"lh()l} titled Abdul Qayyum-vs- C;ovr ol KPK through Secretury C & W elc,
{10 HSJ/’GI 3 titled Sculalc:/ Alam- vs-Govl, of;K:PK through Sccrctary C& W ete.
( [1) 1I86/2013 titled Muhammad Hamid Zia-vs-Govt. ofKPK through Secnetaly C& W
(1231 !88/2()!3 titled Shad Muhammad Khan-vs-Govt.of KPK through Secretary C&W
(13) 118972013 titled Syed Abdullah Shah-vs- Govt: of KPK r]ﬂéuglw Secretary C & W
: (]-‘-’E) 9()/701 3 titled NdW‘IZlb] Ali-vs-Govt. of I\PI\ through Secretary C:&' W etc.
(15)1 IL)]/’)()l.a titled Niaz Muhammad vs-Govt. of KPK th] ough Secretary C & W etc.
H(s) 113972013 titled Zia-ud- Dm -vs- Govt. of KPK through Secictary C & W etc,
(17 1300/2013 titled QaiseljShah -vs- Govt. of KPK through Secre'lary C& W etC.
(183 133872013 titled Am‘angzeb;vs‘- Govt. of KPK_ through Secretary C & W ete.
- (19) 143172013 titled Habib Ullah Vs~ Govt. of KPK' through Secretary C& W etc.
(20) 144612013 titled Mian Jehanzeb Khattak-vs-Govt of KPK through Secretary C& W
(2N 156172013 titled Yousaf‘/—\li -vs- Govt. of KPK throngh Secretary C & W erc.

(22)!63!/2()11 titlked Muhammad Shakeel Athar -vs- Sceretary C & W KPK  elc.
(“”) 1632/2013 tided F\/hhl\ Auf bacccl Diyal-vs-Govi, of KPK through Secretary C &W
(24)1633/2013 titled Muhammad Khahl Noor-vs-Govt.of KPK through Secretary C&W

- (25) 95/2014 titled Muhmmﬁ;ad Saced-vs-Govt. of KPK through Secretary C & W ete.
(26 %/’20‘14 titled  Zahir Gul -vs- Govt. of KPK through Secretary C & W elc.

‘ <(27) 22472014 mh,d Muhammad 7uban -vs-Govt. of KPK through Sceretary C & W!

| (28) 2 ll(/2014 litled Abdul Rahlm -vs- Govt. of KPK through Secretary C & W ete.
(29 365/2014'lilled Zuiﬁqar Ahmad-vs-Govt. of KPK through Secretary C & W etc.
(30) 36672014 titled Nasc;ém Ahmed-vs-Govt. of KPK through Secretary C & W-etc.
-(3i) 36‘7/’2()14- titled Mazhar Khan -vs- Govl-. of KPK -lhrough Sccretary C & W elc.
(37;) 39372014 titled {\/Iuhamma'd .Iuvcd-vs—(.'jovi‘ of KPK through Secrelary C & W clc.

(33)471/2014 titted Said-ul<lbrar -vs- Govt. of KPK through Secretary C & W elc.

' (34)477/7014 titled Lal Badshah -vs- Govy, of KPK through SCCl'elary C &.W el

(35) 484/2014 tided Abdyl I\hahl -vs- Govt. of KPK {HOU“/? Secret | A
‘ Ceretary ; :
. ("’7*’5’9/7014 titled Abdulurooq-vs Gow e H g
H - V s /
R . ol Kpg througy, ¢ ‘
g o . . L
) 7 - o . ¢
“’ "v’,-f—reb ﬂM /’-‘{ SN T S : [C
o, W) e S o
4 _g:‘p” y 4 o , 5 . o - .
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.(37 13/2014 llllcd hshacl Ahnud Khan V- Govt of KPK through Sgcxc—:tzuy C & W
(38) (w")‘)ﬁ()]ll utla,ci Muhcumnad Akram-vs- Gcwl of KPK through Secretary C& W
(39) 700/2014 titled Abdul Qayum-vs-Govt. of KPK through Secretary C & W elc,
(40) 722/2014 titled Faiz Ullah Khan-vs-Govt. .01:' KPK through Secretary C & W étc,
(4—[)74-9/7014 titled Zamir Jang -vs- Govt. of KPK through Secretary C & W ete,
(’I”) 77072014 titled Sy(,d Tariq Mahmood-vs-Govt. of KPK through Secretary C & W
. (43) 85272014 titled (Jhuhm Rahlm -vs-Govt: ol KPK through bcmctmy C & W ete.
| C(d44)907/2014 nitled Liaqat Shah -vs- Govt. of KPK through Secretary C & W et
(45)915/2014 titled Noor-ul-Basar -vs- Govt. of KPK through Secretary ‘ C & Wetc.
| (46) 926/20i4 titled VS‘abil'Khan -vs-vGo'i‘\‘it, of KPK lhroﬁgh Secretary C & W etc.
| "‘.(47) 1035/2014 titled Manzoor [lahi -vs- Govt. of KPK through Sceretary C & W etc,
-'48) ] 100/7014 titfed Fazal Mehmood-vs-Govt. of KPK through Secretary C & W etc.
(49)!1 2/2014 l]lied Nisar /\hmcd -vs- Govt. of KPK tlnough Secretary C & W et |
(50) 1132/70!4 titled. Ia| Mulmmmd vS- C‘ovr oi KPK through Secretary C & \V etc! |
C(51) 122372015 titled Sardar Nacem Ahmed-vs-Gavt. of KPK through Secrgl‘ary C&W
cle. and (52) 1284l/201'5 titled Muhammad Zaka Khan-vs-Govt. of KPK through

Sceretary C & W ete as common questions of law and [acts are involved therein.

2. . In appeal No. 133072010, Muhainmad Shal’lq appellant has prayed for grant of
C3PS-16- hunn senior to ]mvalc mxpondumb No. 5 to 13 t.e Akramullah s/o Nastullah,
Shu Wali Jhang s/0 /\mu/ada Khan, Misal l&h'm 5/0 Yousaf Khan, lllcla\atu]la I s/o )
/\-lm_yamllah Khan, Sanaullah Tajori-1II s/o Mushm Khan, Zaffarullah Khan s/o
Ahbebullah, Tariq Usman s/o Noor Zahib Khan, Muhammad Javed Rahim s/o Abdur
Rahim and hmsh'iﬂ Khan-] s/o Saif-ur-Rehman. According to his stance. the said
’“'*;w u,spondcnls were granted Qemot Scale 'md appcllant ignored dwpllc the fact that he

was m,mm and fit and iuilllhm, 1hn, pu,scubcd cnlula

/ "~ In appeal No., l_a?i/)_()ll msmmcd on 11.7.2011, appe]!am Khalid Naeem is

SR wcl\m“ directions 01 this Tribunal so as 10 grant lnm 3-16 as he has ;0[md tha C & W -
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Department as Sub-Engineer on 9.12.1981 and has passed B-Grade Departmental

Examination in the year 1994 and has more than 30 years service to his credit including

pood service record and entitling him o the grant of Senior Scale on the strength of

D

25% ol the (otal number of posts of Sub-Engineers.

4+ Inappeal No. 1248/2012, appellant Daulat Khan has prayed for gr'ant' of BPS-16
~as per rules with all consequential benefits from due date as he has qualified the

preseribed examination and rendered more than 10 years service.

In appeal No. ‘845/208. appellant Saéedullah has prayed for grant of Senior
Scale (BPS-16) mainly on the ground that this Tribunal has granted the Senior Scale to
sunilarly placed cm-pioyecs»vicle judgmcnt dated 11.12.2012 and as such he is entitled to
-alike treatment. Similar “prayers are made by a{apellanl‘s in appeals No. 848/2013,
1()()9,’2013, 1184 1o 1186/2013, 1188 1o 119172013, ]139/20!3, 1300/2013, 1338/2013,
1‘44(5/20,1-3, 15‘61‘/2013, 224/—2014-. 246/2014, 3'65/20.14, 366/2014, 489/2014, 5132014,
690./2014-. 700/2014, 72212014, 7.49/2014, 852/2014. 907/2014, 915/2014, 920/2014.

2103372014 and 113272014,

0. . -En- appeal No. 972/2013, all)pellant Ghulam Qadir has prayed for grant o’f BPS-ié
with all back benefits on the grc;und of fulfilling 1'hé prescribed criteria ‘and on the rule
‘ol alike l:‘cm'ménl extended to_similarly placed cmi)lo;/ecs. He has also pz‘ayecl for
spectal cost on lh-c around that he \;/as deprived of his duc ﬁght by the respondénts and
con‘xpciled to litipate for his .r.ighl as si_mil_arly placed Sub-Engineer were extended

benelitsof litieation while appellant was diseriminated for no fault on his part.

7. In appeal No. 101572013, appellant Muhammad Idrees Alizai has prayed for
g‘ranl ol Senior Scale (BPS-16) with back benefits and imposition ot Special Cost as

despite his entitlement to the said scale and judgment of this Tribunal in service appeal

™y

-
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he was deprived of his entitlement to

titled “Noshad Khan-vs-Government of XPK

Semoy Seale and forced to litigate
In appcal N 63 2013
I 0. 1631/2013, appellant Muhammad Shakeel Athar has prayed fo
. ) l “ l
grant of Sen juni |
nior Scale on the ground that junior to him namely M/S Mashal. Khan, Misal
‘ R . an,. 15a

g
g8

and Syed '
yed Sardar Shah were pranted the same while he ignored despite

Khan-1} 5 Sardar
entitlemen
t on the analogy of similar treatment extended to similarly placed employ
exten ees

2/2013, appellant Malik Arif Saced Diyal has prayed for grant

9. (n appeal N
y the appe.llams in appeals

| al No. 163
“of Senior Scale (.BPS.16)-- on the ground that‘hi‘s junior colleagues were granted the
same and he was discriminated. Similar prayers are made by the
14 96/5014 ;93/7014 47172014, 47772014 484/2014, 770/2014

143172013, 95/20
as impughéd

No.
and 1100/2014.
2013, appellant Muhammad Khalil Noo h

ver that the same be set-aside and he may b
ate of qualifying Departmental

e granted

i‘(i fn appeal No. 1

order dated 22.5.2015 with a pra

Seale (BPS 1-6)‘ w'nih cffect from  the d
ying scrvice with dli back benefits

Senior
;v \.umn'\hon and 10 yuns thi
llant Mazhar Khan has prayed that his jumon
scriminated. He has
catment as

3672014, appe
¢ Scale and he was ignored and di

H-i in appeal No
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Scale (BPS-16) on the rule of alike tre
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peals by this Tribunal vide
hmed in appeal No
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arly placed 'cmpioyu,s in ap
¢ made by appellant Nisar A

a.\'lcndcd o simil
N similar prayer !
for Sunm

\ l. ! 2 “()l”
1 )/20\4
12. In appeal No 225)!2(515, appellant Sar dar N'mm Ahmed has prayed
1S junior colleayucs were g anted the same and he was ignored
, eniot Scalc (BP% 16) on the rule of alike. treatn.wem as
tud gmeﬁts

cale being senior as k
peals by this Tribunal vide

e has alxo pmygd for gmnl of S
plau,d cmpiovccs in ap
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date 1' 23.4.2009 and 11.12.2012. A similar px'ayer' 1s made by appellant~M-uhahmmad

Zaka Khan in appeal No. 1284/2015.

.

13, Leaned counsel for the appellants as well as appellants argued that according 10

o ——
<

Rules, 1979, appellants wéaze entitled to app&nﬂnmnt as Senior Scale Sub-Engineers as
NELANR : .
they were fulfilling the pre-rc'quisﬂites and prescribed'criteria. That even juni():l’ cvil
‘S‘:L'l'\/ul‘l‘['.&"i serving as Sub-Ei{gingeré were promoted and even appointed as Sub Divisional
Officers -in their own pay scale whilé appellants ignored for no fault or omission on
their part, That earlier this 'i‘ribunal has granted S-eni.or Scéle to the aggrieved civil
servants approaching this Tribunal. and that keeping in \-/icw the criteria laid down for
‘ Q-z;m 'of Sentor Séale and judgments of ihisTriimnai, the appellants are entitled to alike
~ treaument. Reliance was placed on case-law reported as 2009 SCMR | {Supreme Court
of Pakistan), 2002 SCMR 71 (Supreme Court of Pakistan), 1996 SCMR 1185 (Supreme

Court of Pakistan) and PLD 2002 Supreme Court 46 as well as judgments of this

" Tribunal dated 23.4.2009 and 11.12.2012.

, W l,ezirned Aclditional Advocate General has argued that the C & W Department

was. obliged 10 restrict grant of buno: Scale to the extent of criteria laid down at S No 5

of Scln.dulul ot the said Rules and that on the strength of the same 25% of total
scrvanis accordingly up-graded at the relevant times as per laid down criterta. He
further-argucd that due to improprieties, undue favours, incorrect interpretation of rules

and crronc‘ous interpretation of the judgments of this Tribunal and the rule of alike

DF‘ -treatment the 5a1d scheme of granl of Senior Scale was ﬁustmted at.different levels and
~§Wn ' T
fmes and as a consequence thereof Senior Scale (B-16) was granted to Sub-Engineer in

Ran excess of 75% 0! the: mncuonn.d strength of Sub-Engineers and. therefore, Provincial
!’f{{hh“ N

Wiy ' i ' »

u\chu]uen was exposed 1o sustain_huge and n,onslanl hndncml lzdbnhty That since the

L v

A"{a *'T'}'_jn )fr-(%c_}efn}-dcpartmenL has exhausted (he prescribed 25% of total nqmber of sanctioned
A o h AV . }

i - Eate
7 i‘l.lb js
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Schedule-1 of Communication and Works Department (Reécruitment and Appointinent)
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record.

16, Keeping in view
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GOVERNMENT OF NORTH WEST FRONTIER PROVINCE
O SERVICES & GLENERAL ADMINISTRATION. TOURISM & SPORTS
s ' DEPARTMENT.

- NOTHICATION

Peshawar the 13 Jamlary,_l%(} '

No, SOR-E( S&GD)1-12/74.---Tn exercise of the Powers conferred by Section 26

ol the North West I'rontier Province Civil Servant Act, 1973 (NWIEFP Act XVIlI of

1977, in supersession of all previous rules on the subject in this behall the Governor of

(he North-West Frontier Province 1s pieased to make the following Rules. namely:-

THE COMMUN!CATION & WORKS DEPARTMENT
(RECRUITMENT AND APPOINTMENTS) RULLS, 1979.

(1) These rules may be called the Communication and Works Department

(Reeruitiment and Appointment) Rules. 1973.

(2)  They shall come into foree at once.

2. The Method of recruifment, minimum  qualifications, . age. limit and other

matlers related theceto for the Posts specified in column 2 of the Schedules annexed
- - B - .‘ .

shall be as given in colimm 3107 of the said Schedules.

0
. ¢ -~
/'/ /I\\{/ - K hyn ¢
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' COMMUNIC/—\"I“I.ON & WORKS DEPARTMENT . .
' SCHEDULE-T .
T Nomenclature | Minimum ‘Qualifications  for Age for : Method of
ol post . . | Appointments "1 initial Recruitment | Recruitment ' i
Tnitial Promotion Minimum | Maximum
Recruitment by ‘ ‘ '
Transfer
2 3 4 5 6 7
hrrelevant - - ; - )
“Senior Seale . | Diploma in Twenty five percent
Sub- : Engincering N
Enoine ‘ S o " ' "~ | of the total number
Lngincer - : from a . S
recognized o ' of - posts of the

Institute ‘ .
' diploma___holders,

Sﬁb-];l_pg_;ip_q_g_rs shall
from the cadre of
Senior. Scale  Sub-
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C\phCll!y curtailed the magnitude, size and sphele of the:

25% 0

. ullu.l lmm D(,ubmbu

scheme of selection grade and
PR ) e
A3

20,

" tetter No. SO(PSB)IiD/l-

A plain reading of the text appearing at serial No. 5 of the schedule .

repraduced abave would suggest l'h;’:ll a civil servant aspi_ring for the Senior Scal_é Sub-
Engincer shall hold a Dipldnm n i%11ginc€1‘ing from a recognized Tnstitute, shall rank
senior among his 'collcagu;:s‘, shgll hold a position‘ falling within domain and sphere o!"A
'j:‘.S"/u'oi" the total number ()'l".})osts of the Sub-Engineers, shall have at least 10 years
service as Sub-Fngincer and shall have passed the prescribed departmental examination
at l.hc felevant ime. In other words a Sub-Enginecr devoid of the above criteria and

traits woulct not be entitled to claim Senior Scalc The satd rule and xchcduic lnS

Senior Scnlc Sub-Engineers to

{ the total sanclmm,d posts of Sub-Engineers and, therefore, no authouly was’

empowered to exceed or sunpass the said numbel of Senior Scale Sub-Engineers.

19. The operation ol lhe said rules applicable o Sub-Cngincer with reference (0

arant ol ‘ic.mou Smia 0 25% ol the total number ol posts has come to an cnd with

, 2001 in view of nouﬁmlnon dated 27.10. 2001 whexcby the

Move-over si'ogd discontinued as laid down in para—7 of

. lyl_m said Pay Revision Rules, 2001,

1L is. therelore, held and concluded that the Scnior Scale admissible to Sub-

Vngineers -could only be oranted and restricted to those Sub-Engineers_who were

fullitling the prescribed criteria in the above manners on or before December 1 2001.

o~
@ ~ Record placed before us in different appeals would suggest that to implement

“the said rule i letter and spirit, the b mbhshmcnt Departiment was constrained to issue

?002 dated Pcshawwx the 3.7.2004 wherein t,ui off datc for

-————

processing pending cascs was extended to 31, §.2004 wnh certain obscrvations, relevant

portion whereol is mplodu(.cd herein for 1'\uhlmop and ready rcterence:

“AN left over cases of Gover nment Servanls who were (,halble Jor
Selection Grade/Moveover before 1. 12.2001 may he placed before PSE/



e

DPC for consideration "as: per inslruc.lion.\"/policy on the subje'cr' at the.
. fme_sl otherwise strict d/sup/mmv au:on woula’ be taken against Ihe )
defaulting ()//mal unde) the NWFP Removal from Servzce (Specza/

' 1’()14,;{.31'.‘.‘) Ordinance, 2000."

Ll
'

7. Authos;ities at the helm of affairs were conscious and cognizant of the féclts and’
' }ava l"havt a. civil sérvémt othcrwiscgntitled to Senior Scale could not be cleérive'd of the
same becausc of incomplete service record including‘Perfo;‘mance Evaluation Reports
(PERs) ete. and for reasons not attributable to such a civil scrvanf. To achieve the
ighteous mlltcome and to avoid irrcgularities the defaultmg officers were warned to be
pmc.écdud against under the punmve rules then in-vogue. M1seues of the aspiring and

deserving Sub I"nvmeexs came 10 surface when instead of competing and submitting

th Lascs junior officers were 1avoured and elevated to the Senior Scale prompling
- tho:)c mnmed to approach lhls 'lnbuna! for redressal of their g_.,nevances and this
{nbunal vide Judrrmems dqled 7’%42009 and 11 122012 mantcd the 1eller by

directing the respondents (0 extend similar trealiment to equally placed employees by

granting them Senioy Scale.

- The department and authority lespons;ble to’ lcsmc.( Senior Scale to the

“state of affairs simply granted Senior Scale to Sub-Engineers in excess of 25% of the
lotal numbcr of posts in distegard of the rules. The grant of the said Senior Scale has
' hoi',co:m: (o an end till date for the rcasons that the same is granted by ignoring the

plLbLHbCCl ilmu of 25% including 1hc time frame ending, on Dcccmbu 5‘. 200]. The

A - . £ y -
FEﬁmm@cﬁce adopted is not only. condemnable but also worth taking note of because of

1

//7/2/4 Seclioné of the Khyber Pakhtunkhwa Civil Servants Act, 1973 hereinafter
Muxcd (0 as the CWI\ Servants Act, 1973 mandatcs that appointment (o a civ_il service

T ofthe vamcn, or to a civil posl in conncction with the affairs of thc Province shall be

prescribed 25% limit of posts and bound to raise concerns over such megu]anltcs and .

Y




2R,

made in the prescribed manners by the Governor or by a person

Gnvurimr. in that behalf, Khyber Pdkhlunkhwa Civil Servants (Appomtmenl

wmmmon and llanslel) Rules, 1989, hereinafter :cfcned to as APT I\ules 1989
framed under lhe provisions of su:non 26 of the Act, 1973 restricts but empowers the

Lompctult authority to make appomtmcnts n% case of exigencies prescribed in Rule-9,

on aclmg or cuncnt Chdl t charge basis baels in the public i interest. Appomtment to a

hzghcr post in

Own pay scale is a practice ruinous (o Sexvxce Rules and structure of cnvxf service and

1s ordinarily adopted by the authomy to either 1’avour their nears and dears or to distant

the d(..’:el“lllf_, civil sewants due for plomotlon or to delay or beat timely inductions

‘ EthLiLh witial appoimtments. This practice gs frequently adopted and applied by the

. -authorities despite the fact that the same is illegal and condemnable, We. therefore,

“hold that appointment of 4 civil servant in his own pay scale against a higher post is a

practice derogatory to law and rules and good governance and we; therefore,
accordingly direct that the same be discontinued by the authorities concemed forthwith
but not beyond a period of |

one month We further resolve and hold that the authorities

failing 0 discontinue or pursuing such unlawful pxacln(,cs i iulu: be dealt with under

lhc televant punitive laws and ll at departmental action against such incumbents for

-misusing and

~initiated md concluded to logic end.

abusing authoniy vcsted i them by virwe of their office shall be .

. 254 . Weare conscious of the fact that giving definite findings about the validity of
- judgments of this Tribunai‘entitljng appellants in the stated appeals to Senior Scale are”
not warranted at this slage

as the said matter is not agxlated before us in the manners

p;ucnbcd by law. We, ther cfore, duect that in case a Sub—Engineer not falling within
the parameters of selection to Senior Scale on the above criteria but availing the
privileges of such scale on the strength of any office order or judgment of this Tribunal

bc dcail wxlh th acco:dancc with ldW

by law, recovcncs be made hom thcn persons.

zUy

and suibject’ to legaf plOLC\S and if so permitted

%% “We further hold and direct that slots at the prescribed ratio avai]

able for grant
AT seteb o

‘authorized by the -

R HEY Mt s




b Semor Scale at the relevant times be calculated by the department and those

fultslting the criteria for Senior Scale but ignoied due to lapses not attributable to

ignured/icttover officers be granted the Senjor Scale {rom the date of entitlement i.¢

* gecruing of vacancies in the Senior Scale but subject to the provisions of the Pay
Fevision Rules, 2001, We glso dircct that the Provincial Government shall honour its
directive z;nci shall lake disciplinary action agﬁi;lst thos“e responstble for maintaining.
npclaling and completing I’he record of the officers: but ignoring their responsibilitiesl

and thus giving space (o irregularitics and illegalities thereby causing and inflicting

losses on public exchequer.

- (Z/f We arc alive to the situation that while computing the seats of Sub-Engineer in
'_ ~the Senior Scale and eligibility of the senior officers against the same the authorities
concerned may find grant‘ol‘_sclcctédn grade allowed in excess of the prescribed limit
cand-vatio, We. therelore. direct thal the situation be addressed by the authorities

concerned by resorting to legal course and in casc any ofﬁcc:gramcd Senior Scale in

excess of preseribed Timit is found protected by any law, rules or judgment of the

Court then. in such cventuality, the officers of (he administrative department

respongible for handting the alTairs relating o grant of Senior Scale at the relevant
fime be sorted out and be proceeded against for realization of monetary loss caused 1o

the public exchequer as a consequence of their nresponsible and undesirable behavior.

—

28. Before parting with (his judament we deem it our duty to discuss the casc law
cited at lh-c Baral the tme ol arguments by the ledarned counsel for the parties.

29 In case of Mameed Akhtar Niazi reported as 1996 SCMR 1185 and Sameena
Perveen reported- as 2009 SCMR 1, the august Suprcmc Court ot Pakistan has

observed that 1f the Service Tribunal or Supreme Court decides a point of law relating

~of civil servant who htigated but also of other civil servants who may have not taken
N2 yng, ) -
PNt

- %l N . ) N . , . .
oo Tx‘éggknm@y lezal procecdings. in such a case, the dictates and rule of good governance
Taag P ;



dcménd that the bene-ﬁt. of such Judgment by Service Tribunal/Supreme Court be
.cxicnded to other civfl servants who'may not be parties to the litigation instead of
c'on'jpeilimg tlllem to apﬁroach the Service “fribunai or any other forum. |
?;(). 'l'hougﬁ adeqﬁate pumber of Sub-Engineers seeking Senior Scale are present
betore us but there is likelihood thzi@ certaln (‘;ivii servants migﬁl not have appl'oacliéd
his 'l’ril)una]: to litigate [or their claims. We, therefgrc, direct that the benefit of this
judgment be ex;ended to thosc Sub-Engineers who ftz!‘tilked the critcria'of becoming -
. Scrle |
%nunlbub -Engineer at the relevant llm(. .
3 l In casc of Fida Hussain lcpoxled as PLD 2002 Suplemc Coml 46 and .Abdul
- Samad reported as 2002 SCMR 71 it was obdcwcd by thc august Supwmc Court oll
' .Pakistah that ru{i\g’of cqn;éi_._s_'l'_e_tlgy must be followed in order to maintain_ balance and the
doctrine of cquality before law. That dictates ‘of law, justice anud equity required
exercise of power by all concerned to advance the cause of justice and nofio thwart it.
32, Detiving wisdom from the mandates of law, judgment of the august SLIpf(:ih@
Court of Pakistan and 10 'advance the cause of just’ice anci to frustrate ei’forts‘ and
| 'a.ltcmpts of thwarding just and fair-play we direct li]é[ the judgment be giving effect by
_ 1.hé rcsp.dndcnls in letter ax;d spirit. |
33. ’l’he‘appcalls are disposed of in the above terms. Partics ‘are, however, iefl to
_ bear their own costs. File be consigned to the.record room.
; 14 - In the end we direct the Registrar of this Tribunal to circulate a copy of this

judgment among  all concerned departments of the Provincial Goverament for

ouidance and compliance. .

L Hognt et AAL, (i
@'03-,;&:/2/ JZ/@;%&% g/"fZ/ S
- I bl L
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BEFORE THE KHYBER PAKHTUNKHWA"
SERVIGE-TRIBUNAL PESHAWAR,

Appeal No. ’q;é 12018 m&'bcrl’akbtukhwa

vrvice Tribannl

e 1698

| Muhammad Jamil, Sub Engineer, b 7 lm"
C&W Division, Mansehra. masea /B il 201}?

APPELLANT
VERSUS

1- The Secretary, Government of Khyber Pakhtunkhwa through
Secretary C&W, Civil Secretariat, Peshawar. |

2- The Chief Engineer, C& W Khyber Pakhtunkhwa, Peshawar.

3- The Secretary, Government of Khyber Pakhtunkhwal Finance
Department, Civil Secretariat, Peshawar.

.R_mgm_)_m_vls'_

|
"APPEAL UNDER SECTION 4 OF THE KPK SERVICE
TRIBUNALS ACT, 1974 FOR GRANTING SENIOR SCALE
BPS-16 UNDER 25% QUOTA TO THE APPELLANT FROM
DUE DATE FOR HAVING 10 YEARS SERVICE AND ALSO
PASSED DEPARTMENTAL EXAM AND AGAINST NOT
- TAKING ACTION ON THE DEPARTMENTAL APPEAL OF

THE APPELLANT WITHIN THE STATUTORY PERIOD OF
ayNINETY DAYS. |

THAT ON ACCEPTANCE OF THIS APPEAL, THE
RESPONDENT DEPTT: MAY BE DIRECTED TO

SENIOR SCALE BPS-16 UNDER 25% QUOTA TO THE
APPELLANT FROM DUE DATE FOR HAVING 10 YEARS :
SERVICE AND PASSED DEPARTMENTAL EXAM WITH
ALL BACK AND CONSEQUENTIAL BENEFITS. ANY
OTHER REMEDY WHICH THIS AUGUST TRIBUNAL

DEEMS FIT THAT MAY ALSO BE GRANTED IN FAVOUR
OF APPELLANT. '

---------------------

4
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RESPECTFULLY SHEWETH:

BN SR
N :

FACTS: : - _
That the appellant joined the C&W Deptt: on 17.03.1988 as Sub.

1.

GROUNDS:
A-

Engineer and also passed departmental exam in the year 2016. Thus

the appellant has more than 30 years service at his credit with good

record throughout. All the dates are mentioned the departmental

appeal of the appellant the copy of which is already attached as
Annexure -G

That according to the rules 25 % of the post of senior scale sub
engineers are to filled in on the basis of promotion from amongst sub
engineers who have ten years service and also passed departimental
exam. The appellant possesses the said requirement, but despite of

that the appellant has not be granted Senior Scale BPS-16. (Copy of
the rules is attached as Annexure-A)

That the august Service Tribunal has also decided such similar 15

appeals on 11.12.2012. As the appellant is the similarly  placed
person, therefore the appellant is also entitled to the relief under the
principles of consistency and Supreme Court’s Jjudgment reported as

1996 SCMR-1185, 2009 SCMR-01. (Copy of judgment is attached

as Annexure-B)

e

That similarly this Honourable Service Tribunal also accepted 52

connected appeal on 02.03.2016, against which the department filed -

CPLA which was also dismissed by the Supreme Court of Pakistan
on 13.02.2017 and on the basis of that decision the respondent
granted Senior Scale (BPS-16) w.e.f 04.09.2018 to all appellant vide
notification dated 30.04.2043. (Copies of judgment dated

02.03.2016 , 13.02.2017 and notification dated 30:0%2018 are
attached as Annexure-C,D&E) g '

That recently the department upgraded the post of Sub Engineer from |

BPS-11/12 to BPS-16 for having 10 years service vide notification

dated 07.03.2018. (copy of notification dated 07.03.2018 is
attached as annexure-F)

——— oy

That the appellant filed departmental appeal on 15.08.2018 for grant' ,
of Senior Scale BPS-16 from due date and waited for 90 days but no

reply has been received so far. Hence the present appeal on the

following grounds amongst the others. (Copy of the ap.pzal is

attached as Annexure-G)

/!

That not granting Senior Scale BPS-16 from due date under 25%
quota and not taking action on the departmental appeal of the
appellant within the statutory period of ninety days are against the
law, rules and norms of justice. SRR




CORDMER

112.12.2023

*Naean Amin®*

-

-~

Service Ai)pgzal No. 143612018

stated at the bar

it

.l.. ' Leal‘éed counsel for the appellancs ';:)resenl‘t. Mrr‘.;Ab"id )
Operator alongwith Mr. Habib Au%var, Additlbhal ‘A%d_vocatc €
the respondents present.

2. _The 'ap‘pclvlantsl have invoked the j,ﬁrisdicy;tion‘df this Tribunal with

the prayer copied as below:- S

“That on accepiance of this  appeal, the respondent
department may be directed to grant senior scale BPS-16 under
25% quota to the appellant from due date for having 10 years
service and- passed departmental exam with all back and
consequential benefits. Any. other remedy which this -august
Tribunal deems fit that may~also be gfdnted in favowr of
appellant.” : ' : :

3. At the very outset, respective learned counse! for the appellants
that they would be satisfied if directions ate given to the
respondents to consider the grievance of the appellants in light of the

§

judgment dated 02.03.2016 'paséé'd by *..}"1&.:; f riB“f}ﬁgl,,to'whic'h icamecl
Additional Advocate Generai for the respondeﬁts did _nof bbject.

4. 11:1 view-of the above, respondents shall coxlsidéx* the grievance of the
:1;3})§llai1ts in light of the consolidated judgmcnl dratéd. 02._03.20}6 passéd
by this Tribunal in Service Appeal No. 133072010, which has been upheld
vide judgment dated 13.02.2017 passed by Supremé Court of Pakistan. It s
'e‘xpected ihat the required 'exercisc éhali bg takver:lAby 'thé respondents
-expe.ditious'ly within a reasonable time. The 'i-nsta'ntias'we!l' as connected
Service Appeal No. 1437/2018 are disposed of acco;dingly. Parties are lell

10 bear their own costs. File be consigned to the vecord room.

ANNOUNCED
12.12.2023

Member (Judicial)

MembeT (Executive)

o :'r, fr _ .
Camp Court Abbottabad Pogy Trigektn,, Camp Court Abbottabad
. : ‘ Way tap T . ‘
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