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It is fixed for implementation. report before toufing

3

The implementation petition of Mr. Aurng Zeb

reéubmitted"tdday by Sardar Muhammad Asif Advocate.

Single Bench at A.Abad on 27.05.2024.Original file be
requisitioned. AAG has noted the next date. Parcha Peshi |
given to the counsel for the petitioner.
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‘\ - the execution petition in appeal no. 1437/2018 received today i.e. on
.1 2074 05 returned o the counsel for the petitioner with the following

. : /
LA Copy ol application moved by the petitioner to. competent authority
for the implementation of judgruent is not attached with the petition.
it the application has already been preferred and reasonable period of

30 days has beenexpired be placed on file. If not, the same proacess be

eornnpieted  and  then after approach o this Tribunal for the
Jrnmplementation of judgment.
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: 'BEFORE THE HONOURABLE SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA ABBOTTABAD.

( ('{37’ / Qor8 Executic.)‘n i’_etition No. 37’7‘/@2‘1

™

Aurangzeb, Sub Engineer C & W Division Mansehra through Legal Heirs.

...PETITIONERS
VERSUS
The Secretary, Government of KPK and others.
...RESPONDENTS
(J
Execution Petition / '
INDEX g i

S.# Description of Documént Annexure Page No.
1. | Execution Petition alongwith & affidavit 1-4

2. Copies of Appeal and judgment are attached “A” 5 - / g
3. | Copyof w1922,
4. | vakalt Nama ;_3

Dated:-09 /03/2024

D>

PLAINTIFE

(MUHAMMAD ASJAD PERVEZ ABBASI)

f Advocates High Court, Abbottabad.
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Khyber Pakhen

BEFORE THE HONOURABLE SERVICE TRIBUNAL " "”“"*m
KHYBER PAKHTUNKHWA ABBOTTABAD, "~ ~ll7ed_
‘ ‘ PP‘?QMM;

Execution Petition No.g?? 12024

Aurangzeb, Sub Engineer C & W Division Mansehra through Legal Heirs.
...PETITIONERS

VERSUS

1. The Secretary, Government of Khyber Pakhtunkhwa through Secretary
Civil Engineer C & W, Civil Secretariat, Peshawar.

2. The Chief Engineering, C & W Khyber Pakhtunkhwa, Peshawar.

3. The Secretary, Government of Khyber Pakhtunkhwa Finance
Department, Civil Secretariat, Peshawar.

...RESPONDENTS

EXECUTION PETITION

EXECUTION PETITION FOR THE IMPLEMENTATION
. FOR THE JUDGMENT / ORDER DATED 12.12.2023
PASSED IN SERVICE APPEAL NO.1437/18 IN ITS
STRICT SENSE.FOR GRANT OF SENIOR SCALE
SECTION GRADE BPS-16 WITH EFFECT FROM
04.09.2003 INSTEAD OF 07.03.2018 ACCORDING TO
THE JUDGMENT OF THIS HONOURABLE TRIBUNAL

MENTIONED ABOVE.

May it please the Court:

I That the petitioner field a Service Appeal

No.1437/18 before the Honourable Tribunal decided



on 12.12.2023. (Copies are attached as annexed

as Annexure “A”)

That Service Abpeal No.1330/2010 was decided on
02.03.2016 which is earlier then Appeal No.1437 of
2018 was decided on 12.12.2023 which thoroughly
discussed the issue pertaining to the Senior Scale
sub Engineer BPS-16 Iwas discussed and it was.
observed thét appellant was at liberty to approach
the department for reliefl if any in the light of the-said
Judgment. (Copy attached)

That in the Judgment dated 02.03.2016 delivered in
Service Appeal No. 1330/10 this Honourable Court
in para 30 of the said Judgment has held that “We
therefore, direct that the benefit of this Judgment be

extendeg;;{f&{those sub engineers who fulfilled the

criteria of becomlng Senior Scale Sub Engineers at

the relevant tir%e..
That on the strength of Judgment dated 02.03.2016
the Départment / respondent vide 'notification dated

30.04.2016 grant senior scale selection grade BPS-

16 to 55 numbers of Sub Engineers w.ef

04.09.2023. It is pertinent to mention here that most
of these sub Engineérs are juniors to the petitioner
as such the petitioner is also entitled to be granted

BPS-16 w.e.f 04.09.2003 alongwith .all back benefits



Vi,

Vil.

viii.
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instead of through a general with immediate effect
which is not only against the judgment'of this
Honourable Tribunal mention above but also
against_ the law and fact and canon of Natural
Justice.

That the petitioner filled Appeal No.1437/18 on the
strength of above said judgment which' was referred
of department vide order dated 12.1_2.2023.

That the petitioner time and again approached the
respondents for implementation of the Judgments of
this HonQUrabIe Tribunal mehtioned above b’ut in
vain and finally filed an appeal before respondents
for which no reply has received till date as such the
instant execution petition.

That as per Judgm‘ent of Hoﬁourable Tribunal
mentioned above the petitionér is also entitled to be
granted BPS-16 w.e.f 04.09.2603 aiongwith all back
bene‘fits'and seniority which cannot be refused by
the respondents and refusal of the respondents
needs to be struck down.

Thaf the respondents are bound to implement the
judgment of this Honburable Tribunal aﬁd to act

upon the same in latter and spirit.
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ix. ~ That other points be brought in the notice of this
Honourable Court and discussed at the time of

arguments.

- PRAYER:

It is, therefore, humbly prayed
that on acceptance of the instant Execution
Petition the respondent may very kindly be
directed to implement the Judgment / order
dated 03.02.2016 and order dated 12.12.2023
in later and spirit and to grant BPS-16 to the
petitioner from~ 04.09.2003 alongwith all back
benefits and seniority.

B>

...PETITIONER THROUGH LEGAL HEIRS

Through:

Dated:-/£7 'g 12024 - (S D ASIF)
' : &

ez
HAMMAD ASJAD PERVEZ ABBASI)
Advocates High Court, Abbottabad.

AFFIDAVIT

|, Abid Hussain Son of Aurangzeb R/o Mansehra, Legal Heir of Petitioner,
do hereby solemnly affirm and declare on Oath that the contents of instant
Execution Petition are true and correct to the best of my knowledge and

belief and that nothing has been concealed from this Service Tribunal.

| 0
Date.d:- ¥ /2 12024 _@

...PETITIONER
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BI 3 )RI* KIIYBL R l’/\KII I'UNI\HWL\ SERVICE TRIBUNAL
PESIIAWAR

SLRVICL APPEAL NO 1330/2010

Date,ofmsmunon ... 01.07.2010 °
Date of judgment ... 02.03.2016

"'\/]ulmﬁmad Shatiq S/o Kala Khan,
Sub-Engineer C&W Division, lt.hbll & District,

/\bbolnbad ' ) _ I . (Appellant): -
VERSUS
e Government of Khyibel" Pakbtunkhwa Peshéwar, o
through Sceretary C & W Peshawar. o P

s Chief Engineer Centre, C & W, KPK Peshawar. .
XEN, C & W, Abbottabad.
Superintending Engineer, C & W, Abbottabad: - .
*Akramutlah S/o Nastuliah and § others. (Respondents)

LW o W2

"MI/S Agil Naveed Sulemani. Mubammad Asif Yousafzai,
Khalid Rehman, Adam Khan,Muhammad Ismail Alizai,
Sardar Ali Raza. Rizwanultiah and Abdul Salim, Advocales .
' Yor appellant(s)

Mr.Muhammad Adeel Butt, - _ o
o Additieal Advocate General’ ' For official respondents
Nemo . - , : . " For private respondents

Mr, Muhammad Azim Khan Afridi Chairman

My, Pir fakhsh Shah. Member (Judicial)
Wir. Abdul Latif ' - “Member (Executive)

lUD(JMl T\l

 MUHAMMAD 1\/1M KIIAN AFRID] CHAIRMAN:  This judgment s

mmul at disposal of instant service appt.al No. 1330/2010 as wcl] as service appeals No.

“ ERY 1\71/7011 ulicd Khalid Naucm vs-Govt. of KPK thmug,h CS( cretary C & W ele.
T (3) 1248/2012 i‘it‘led Daulal‘ Khan-vs-Govt. of KPK tln‘otzglec;retary C & Wete”’
(4) '$45/2013. titled Saccdullah-vs-Govi. of KPK through Secretary c & Wt
(5) 848/2013 titled Muddasar Saghir-vs-Govt, of KPK through Sevretary C & W e,
(6) 9722013 virled Ghulam Qi‘l(lil’-\/S;GD\‘l. of KPK through Secr;l‘a\ry ( & W oele.
b ;’“u#«h; (7 10097 2013 tited, Rm[ Ahnu.d vs—GovL of KPK tluough Sucwt uy C.& W oete.

Hsadro
‘ 1‘0\5 W (83 IOiS/Z(}i titled Mulmmnmd fdrcx‘s V8- (:ovt of KPK. tluoug_h \‘.cu_m(y C-& W ete.



o

RINEFEN 3()1 3 llllui /“\hdul Qdyyum-vs-(}ovtxol’ KPK through Seuelmy C & W cﬂ.

{10 1183/’0] 3t cd Scul'ara‘/, Alam-vs-GovI of KPK through S<.cmla1y C&w ‘.tc:

(L) 11R6/2013 titled Muhammad Hamid Zia-vs-Govt.of KPK l:!u'ougfl S_eci'et_ary C& w
(12) 11882013 t[llcd Shad Muhdmmad Khan-vs-Govt.of KPK through Secxetary C&W

(131 1189/2013 titled Sved Abdu”ah Shah-vs-Govt. of KPK lhloug,h Secretary C & W

SNSED 11‘)()/')01 3 titled Nawaziah Ah -vs-Govl. of I\I’I\ through Secretary C'& W ele.
- (151 iﬁ)l/’l()b titled Niaz Muhammad -vs-Govt. of KPK through Secretary C & W eqc.

t16) 113972013 titled  Zja- -ud- Dm -vs--Govt. of KPK through Secretary ¢ C & Wetc.

(17) i.)UO/ZO[J tifI{"d Qalsel Shah —ys- Govt, of KPK through Secrelary C& Wetc,

(18) 1 /'701.’ titled Aunamucb -vs- Govt. of KPK through Secmtmy C& W etce.

©(19)+1431/2013 titled Habib Ullah -vs- Govt. of KPK through Secretary C & W etc.

(20) 1446/2013 titled Mian J(.han/cb Khdllclk -vs-Govt.of KPK llnoug,h Secr elaxy C&w -
(21) 15(1/2013 Utlcd Yousa! Alj -vs- Gov! of KPK through Secretary C &_ W ele.

(2 163172013 titled Muh']mmdd Shakeel A[hdl -vs- Secrelary C & W KPK etc.

(”3) 10’37/?()?“» titled Mahl\ Aril Sac,cd Diyal-vs-Govl. of KPK through Secretary Céw

2916 u/')Ol_) l)l!L,cl Muhamumad Khahl Nom -vs-Govt.of KPK through ‘Seuclaly C&w

(’7\) 95/2014 titled Muhammad Sa\,cd -vs-Govl. of KPK lhlough Sccmcuy Cé& W el

VTN T2 bt MR oy

7%' ())96/2014 ullcd 7ahn Gul ~Vs- (JOVl of KPK through Sec:etary C&W et ‘

_.,)(77 : 27) .4’?014 llI]Ld Muhamnmd 7ubm1 -Vs- Govt of KPK through' Scmetzuy C & W - i

(2 ) ,](/')0]4 ut!cd Abdul Rdhlm -vs- Govt. of KPK through Secretary C & W etc.

T Rt IR

(29) 363/2()14'mlcd Zultigar Ahmad-vs-Gov{ of KPK through Secretary C & W etc.

(50) 366/”014 titled NﬂbCCD] Ahmed -vs-Govt. of KPK lhlough Secretary C & W etc.

(1) 36 7()14 llI!(..d Ma,hm K]mn -vs- Gowt. ol I(Pl\ lhzmmh S(,C!eld[)’c & W ete.
g ‘ (3é} _’;%/2014 titled Muhammad Javed- -vs-Govl. of KPK throtugh Secre ldiy C & W clc.

(33) 471/2014 titled Said-ul- [brar -vs- Govl of KPK through Secretary C & Welc

(,4)477/’)014 titled La! Badshah -vs- Gowt, oI KPK throy

gh Secretary. C & W b

5)454/?()14 mh.d /\bduf I\h"llll -Vs- C
g Govt, of KPK tluouol
1 Secref

| (55} 459/ 31)’ C & W
V"‘G / /
"ES'TE R OVL of PK Ilnoug/ ) See eCretgy, ("
Vo . j)

sl W | | |

A

2014 (;llcd/\bcluli uanq cz(‘
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(3735 I.3/2014 l.itléd lrshad Ahm'ed Khan=vs-Govt. of KPK through Secretary C & W
(38) 699/2014 titled Muhammad Akram-vs-Govt. of KPK through Secretary C & W
(39) 700/2014 titled Abdul Qayum-vs-Govt. of KPK through Secretary C & W etc,

(40) 722/2014 titled Faiz Ullah ‘I('han-vs-Govt. of KPK through Secretary C'& W etc,

(42) '/_’70/20!4 titled Sylcd Tariq Mahmood-vs-Govt. of KPK tln‘ougl{_Secretal")' C & W
(43) 852/?‘,‘014 titled :(“{.Iu;lam' Ra:him:-vs.'Govl: -0'_f KPK through Secretary C & W ete.
(44) L).07/’2‘014 1itlecliLiaq‘z.1tShah -vs- Govt. of KPK through Secretary [¢ & W et

‘(45") 915/2014 titled Noor-ul-Basar -vs- Govt. of KPK through Sccrétary'C & W elc.
(46) 92012014 titled Sabii Khan -vs- Gobt! of. KPK through Seeretary C & W efc.

" (47)1035/2014 titled Manzoor I_lzl]{i -vs- Govt. of KPK through Sccretary C & W elc.

(4‘))1 | }7/2014 lllled Nl&'ll /\hm:.d»vs Govl 01 l\PK Llnough Sccxclaxy C& Wetc'

(51) 122372015 titled Sardar Ngcém Ahmed-vs-Gavt, of KPK 1‘111'0ugh Secretary C & W
cle. and (52) 1284/2015 titled Muhammad Zaka Khan-vs-Govt. of KPK through

Sccretary C & W ete as common questions of law and [acts are involved therein.

- BPS-16- bunw senior to puvalc tuxpondunla No. 5 to 13 i.e Akramullah s/o Nasrullah,
bhu lW.lln Jhang sfo Amirzada Khan, Misal Khan s/a Yousaf Khan, lllddyalulhh 1 slo
/\n:lyalulluh Khan, Sanal.lllah Tajori-1I s/o Musllm Khan, Zalf’uullah Khan s/o,
Ahbebullah, Tariq Usman s/o Noor Zahib Khan, Muhammad Javed Rahim s/o Abdur

Rohim and Jamshid Khan-} sfo Saif-ur-Rehman. According to his stance the said

u,sponclcms were pranted %mol Scale ”md appellant ignored dmpllc the fact that he

was senior and (it and fulfilling the pxcscubcd criteria.

/ !
. n c\ppc.al No. 1391/2()11 ihslitulccl on 11.7.20t1, appc]lam"f(halid Naeem '1s

YA H\,C‘\lnl., directions ol this Inbuml §0 48 10 gu\m him B-16 as he has |omud the C & W

(41) 749/2014 titled Zamir Jang -vs- Govt. of KPK through Secretary C & W etc. |

("48‘) 1 100/2014 lil‘léd Fazal Mehmood-vs-Govt. of KPK through Secretary C & W etc. .

| (S() l l.>2/’)014 llt[ccl i"u Mulnmnmd Vs~ Govt of KPI\ tlnough Secnwuy C & W efe. |

2 - In appeal No. 3330/2010. Muhainmad Shaﬁq appellant has prayed for grant of.




A
\
o .
_— ];gpurlmcm as Sub-Lingineer on 9.12,1981 and has passed B-Grade Departmental
Examination in the year 1994 and has more than 30 years service to his credit including
w;d service record and entitling him to the grant 0[ Senior Scale on the sucnﬂth ol
' 23% ol th lotal numlm ofposts ol Sub- Lngnm.ub
O -4 Invappeal No. 1248/2012, appellant Daulat Khan has prayed for grant of BPS-16
! . -as per rules with all consequential benefits from due date-as he has qualified the

pi'\‘..‘i(‘,l'!'|)(_‘('l[ examination ancl' rcnd(“:i‘cd more than 10 years servicé.

5. ln.ﬁppea] NO'. 845/2013, appcllant Saeedullah has prayed f(;r grant of Senior
Scale (BPS-16) mainly on the Agrouncl lhﬂ this ‘[mibunal has granted the Senjor Scale to

‘ ..s'i'milzn'ly piaced cm-ployecs Qide iudunwnt‘ dated 11.12.2012 and as such he is entitled to

alike ilcatmuﬂ Smnlal pmycw are made by appe]lanls in app«.ai'; NO 648/2013.

_ 10()9/2013, 1184 to 1186/2013, 1188 to 119172013, 1139/2013, 1300/201.)‘, 133 8/201.),

1446/2013, 1561/2013, 224/2014. 246/2014, 365/2014, 366/2014, 489/2014, 513/2014,
(G99/2014. 700/2014, 722/2014, 749/2014, 852/2014. 907/2014, 915/2014, 920/2014. -

1035/2014 and 113272014

‘ 6 - vin appeal No. 9’)2/2013, lc;l-)pcllan[ dlwlam Qadir has prayed for 'glgant of Bi’S-lG
with all back benefis 61-1"lhe gréund of fulfithing lhé prescribed criteria and on the role.
ol alike ircqtmenl extended Lo.sAimilarly.placcd employees. :l-]c has also l.avl'ayed for.
special cost on lh"k.‘ around that he »Qns deprived of his duc ri g'ﬁt by the i‘espond'cnts.énd
‘con-upcfled. o 'li-tigalvc for his ‘r’ighl‘. as similgrly placed Sub-Engineer wlellre extended

henelits-of litigation while appellant was discriminated for no fault on his part.

| 7. In appull No. 1013/7013, appullanl Muhamm;ul ](lleb f\li/'\l has prayed for

nmm ol Senior Scale (BPS 16) Wllh back bum fits ancl :mpos.mon of Spccml Cost as

‘L|&S]1ll(. his umlltmenl to the said scale and |udfvm¢.nl ol this Fnbundl in service wppcal

Mﬂm .
v

G.;_/ /
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I_il'ch “Nbshacf Kha 'v v.'l : P | ‘ v
| 4 VG- . '
han-vs Go elnmcnt of KPK”, he was depri ved of hi it] ont b
R ‘ol his entitiement to

£
[ﬂ Senboy %c:\\\, (:md forced lO lmgalc

i 8. In
. . appeal No. 1631/2013 ap ‘

; b , appellant Muhdmnmd Shakeel Athar has pnyed for

arant of Semor Scale i

; ) - Scale on the gr i uni 1
; ale o lh(..glound thaljumor to him namely M/S MashaI.Khan Misal
Khan-1I and Sye Sard: | - o
. . - yed bald?\r Shah were granted the same while he ignored despit

_ _despite

entitlement on the ¢ — :
) nt on the-analogy of'similar treatment extended to similarly placed employ
L A . _ ees.

‘ () ' . ~ A ~ ) )
9. . Inappeal No. 1632/2013, appellant Malik Arif Saeed Diyal has prayed for grant
of Senior Scale (_B‘PSJG) on the gromd that his junior colleagues were granted the

same andhe was discriminated. Simil_ar prayers are made by the appe.tlants in appeals -

| No. 14314/2013, 952014, 06/2014,-393/2014;471/2014, 4772014, 484/2014, 770/2014

and 1100/2014.

0. In appeal No. 1633/20]’3, appellant Muhammad- Khalil Noor has impugned -

order dated 22.5.2015 witli a playcx that the same be set-aside and he may be granted

' Senior Scale (BPS- 16) wxlh cifcct from the date ol thiymg Departmental

- Examination and 10 years qualifying service with all back bum,ﬁts

'

367/7014 appcllam Maﬂmx Khan has prayed that his Ejunior

' H.. In appeal No.
and dlscnmmatcd Ile lns

: collccwucs were uanu.d Semm bualc and he was 1gnmed
also pr_a){.e.d 'i'ox glant of” Senior Scalc (BPS-16) on the- mle of alike tlcatmem as
exiended l'o.simi\arly placed cmployecs in app(.ai:,v by this Tribunal vide judgment dated
. H l’ 7()!” i-\ stmilar prayer is.n_mdclby appeliant Ijiszll- /-\hnjecl in appeal No.

l ] 1"/20 14,

2. . Inappeal No. 1223/2015, appellant Sardar Nacem Ahmed has prayed for Senior
| D geale being senior as his junior colleagucs were granted the same and he was jignored.

Al S‘/Wh“ has dlxo pr aygcl Tor gmnl of Qme Scalu (
plaaed cmplovccs n appeals by this Tribunal wde }udgments

BPS-16) o’ Lhu rule of alike treatment as

L,\tcndcd to u.tm\lcuiy

/Y,»./




dﬁ'{‘d 234, ’()09 and 11, l" 2012, A similar pmyer is made by appellant Muhammad

Zaka Khan in dppual No. [284/2015.

-

13. . Leamned counsel for the appellants as well as appellants argued that according to

e ——

Rules, 1979, appellants were enutled 1o appointment as Senior Scale Sub-Engineers as

'\n—.— ]

they were fulfilling the pre-re-quis.it‘es 'glld presc1"ibed criteria. That even junidr civil
s@‘vuniiﬁ_’ sc.:r\‘(ing as Sub-Engineeré were pl:omotcd and even éppointed és Sub Div.isional
Officers ‘in theiijwn‘ pay scale 'whilé éppellauts ignored -for no fault br omission on
therr part. That earlier this .T,ribunal has granted S-cnior Scale to the aggrieved civil
servants approaching this Tribunal and that keeping in view the criteria laid down for

. grant 'oi’ Senior %cale and judgments of t]'llb Tr ubuml the appellants are enutted to atike

. treatment, Rcllance was placcd on case-law reported as 2009 SCMR | (Supieme C‘ou;l

Cowrt of Paklstan) and PLD 2002 S_upreme Court 46 as well as Judgments of this

Iribunal dated 23.4.2009 and 11.12.2012.

/ ., 1..@;-11‘:1ed'Aclditiox1al Advocaté General has argucd that the C & W Department

e e ey

b L WAS oblmud 10 restrict grant of bcmoa Scale to the extent of criteria laid down ¢ arS S No.5

of Sc\llu.clulu { of the said Rules and that on the strength of the same 25% of total

i

anmom.d pOblb were uealc.d as Scmol Scale posts (BPS-16) and the conccrm.d civil
scrv‘ants a.ccorcliﬁgly up-g::aded at the frelcv.anl tim'e's' as per laid down _criteric;x. Hé
l’ert"her-m:gm.:d‘ thal .d.ue to iniproﬁriei‘ics,,undue favours, inclorrcct inlérprétalion of:' rules
and crrone’ﬁus inlﬁrpretation of the judgments of this Tribunal and the rule of alike

- treatiment the sald scheme of grant of Senior Scale was frusnated at. dlffelem ievels and

' ESTED

fimes ancl as a conscqucnce thereof Semo; Scale (B- 16) was granted to Sub- Lnomeel in

‘.uhm"\'m'“ ol 25% of the s’mcttom.d buength or Sub-Engineers and, theg ciore Pnovmcml
Ak tukn,,

“Pesy Frib“n'x;w

) ’f"w“‘" ‘\chuquu was exposed o sustain huvc and constant financial liability. That since the

u

i A\"a "““"'_“;mp M (}@ﬁi-departmem has exhausted the prescribed 25% of total numbey of sanctioned
CAE TP T |

Schedule-[ of Communication and Works Department (Rccruitmeni‘ and Appointmenl‘)

ol Pal\nmn) 2002 SCMR 71 (Suplcmc Court of Pakistan), 1996 QC‘MR 1185 (Suprenm
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posis meant lm Senion H¢ ah, Sub-H numcxs and 1hc e.chcmc, of grant ol th(. bald Scmor
ay RCthIOl‘l Ru\es, 2001 by I Dccunbcl 1,42001, as

Sea 'nv Good .\hnh%hu\ nndu lhu P
St

S
3 h,cuon Grade claimed

such the appetiants were not.entiued 1o the Sele ﬂn ou;,h the mstanl
nervice appcfals e further argued that the authorities involved in illegal appomtment%
'ld nmnl ol Sentor %cul(. wuc accounhblc to- Pxovmcial Government and irvegularities '

cess were lmblc 10 be dechwd null and void.

'Ld!HL(l out in the pro

Y WwWe have heard arguments of the learned counsel for the parties and pcrused the
i

record.
16, Keeping in view the pleadings, record praced before us and arguments of
ar the partics and appetiants, the following emerging controvessies and

jearned L(mnxd I

d c\ctm'mination:

puints nee
Yy tmpact of Reeruitment and /\ppomlmcm Rules, 1979 and its life cycle

vig-a-vis claims of appcilan'ts.
IS 15,ntit‘lcmént,oi’ aﬁpcllants to Senior Scale on the rulblﬁ of alike trcaimcl.mt
m-\d grant of the same (o civil servants jpnored despite seniority-

awcunsl higher posts in Own Pay .Scale

17 20\2 and 2’3 4 2009

Jegal status of appointments 2

v pmpact ol'_'\_udgmems ol‘thiq lnbunal dated 11.1:

ts in issue. We deem it appropriate 10

1 or answcnng mc\ dcmmining the poin
he then provincial Govcmmem,_Scrviccs,

cy7

vefer 10 and reproduce the Notification of t
General Admn: ‘Tourism and Sports Department datcd Peshawat, the 13th January, '
15 whereof Comnmmi(:ation and Works Department ('Recruitmem and

1980 on the bas
s as under:

"
Appoinlmcm) Rules, 1979 were ptomulgated and which read

Peshuawar




GOVERNMENT OF NORTII WEST FRONTIER PROVINCE
. \[ P\/l(“l § & GENERAL ADMINISTRATION, TOURISM & SPORTS
DLPART\/‘LN'I

C NOTIFICATION

PcshaWarfhe 13 January, 1980

No. SOR- l(S&GD)l 12/74 ----- Tn exercise of the' Powers conferred by Section 26

ol the leh West Frontier Plovmw Civil bcnvanl /\cl 1973 (NWFPA Acl.XVIU of

1973). in supcrscssion ol all pncvzous mics on the subject in this bc,hall the. Govemo; of

(he North-West Frontier Province 1s pleased to malcc the ‘i'ollowmg Rules. namely:-

OTHE CO“MT'\/lUT\JI(,/\ lI()N & WORKS D‘““/\RTMENT
(RECRUITMENT /\ND APPOINT MLN T8) RULL S, 1979.

(1) These cules may bc, t.allucl the Communication and Works Department

(]\cu Lnlm«.nl and Appomlmcm) Rules, ‘.973

(2) They shall come into lorce at once.

/h(' Me //1057’ of recr zutmem mmmmm qualifica

Wt e e

d in column 2 of the Schedules annexed

matlers :elalcc/ thereto for the Posts \/)cu/lc

Shall lw us given in u)/uum 3o 7 u/ Ilu, s(m/Schedu/e
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SCHEDULE -1
| Nomenclature | Minimum Qualifications  for | Ape for Method of
“of post ‘Appointments initial Recruitment Recruitment
i . . . - .
! Tnitial Promotion Minimum | Maximum
Recruitment by
Transfer
2. 3 4 5 6 7
. ./_/-!_tllc/"va;zl - - - - -
Senior Seale. Diploma in Twenty five percent
Sub- Engineering A S
. , T . of the total number
Engineer B froma’ . SRR
: recognized of posts of the
Institute . :
4 diploma__ ~_holders,
Sub-Engincers  shall

cadre of
Sub-

Engineers and shall

from  the

Scnlé

be filied by sclection
e
on merit with - due

seniority

from _amongst _Sub
Engincers  of © the
l,)cp;'u'lml_cnt‘ “who
have  passed - the
Dcp.‘u tmental

Lxamination. . nn;(l
hlnvc at lcas(" len

ycqrs suvme as such.
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8. A plam reading of 1hc‘lc:\t appeas;nu at serial No. S of the’ schedule
repraduced above would suggest that a civil servant aspiring for the Sglﬁor Scalé, Sub-
Pngincer shall lwld a Dlploma n kB n@,mccung from a nc\,o;:m/ed Institute, shall rank
sepior among his uo!lmnuc:\ sImII hold a posxtlon falling within clom"un and sphere of
‘ "3". of ihc total number of” poats of the Sub-Engineers, shall have at least 10 years
Service as S_ub'l“;nginccr zmd shall have passed the prescribed clepélrl’mcnta! e_,\'aminatiqn'
ai (.hc ;'clcvanl (ime. In other words a Sub-Enginect devoid of the above cril:eria zu;d
traits would not bc cntitied (0 claim Scnior:Scalc‘ The said rule and ‘schcdulc has.
(.\phczlly uutalh.d lhc m"nj:mludc, M?C and sphere ol the Senior Sc'\lc Sub Jngmems to

25% of the tolal sancuoncd posts of Sub-Engineers and, the1e101e 1no. authouty was’

cm powcmd (o excecd or smpass the said numbel of Senior Scale Sub-Engineers.

19. The operation of the said rules applicable to Sub-Lngincer with reference (o

nmm ol Scnior B(,cl|(. lo 25% ol the total number ol posts has come to an end with

' elieel lmm 1)(.u.111b(.| , 2001 .in view of nouﬁc'mon dated 27.10. 200] whexcby the

Cscheme ol xplccuon orade and Move-gver stood dlsconunm.d as laid down in- p”ua -7 oi

. lbhc said Pay Revision Rulces, 2()_01.

20. iL-is. Lhcrel‘mc held and concluded that the Senior Scale adnussrble to Sub-
Vnginecrs -could only be nmnlcd and 1estncled to those Sub Engineers_ who were

ﬁziﬁ]ling the prescribed criteria in the above manner's on or before D(.u,mbcu L, 2001

»
21 Rcc,mcl pl’\ccd before us m dl“f.lt.nl appeals would suggest that to implement

A

“the mud mlc in letler and spirit, the I:stablishment Departnient was consnalmd to issue

>—— —-

Ky b:,{-f Bllgg  PrOCessing pending CASCS \ \lbﬂdbd 10 31:8. 7004 with certain ‘obscrvations, relevant
Ser Vice -I’“-}:“"kh : o . .
! portion whereol is rcproduccd herein l’or facilitation and ready rcterence:

"All left over cases of (;()vemmenl Sa) wanis who were eligible. for

Selecrion Grade/Moveover helme 1.12.2001 may be placed |-before PSBY

"“}vES
TED _letter No. SO(PSB)i 1)/1 73/?002 dated Peshawn the 3.7.2004 whcn cin cut off datc for |

'
———
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DPC for consideration as per instruciiom/policy on the subject at lhe'
: /ure.sl otherwise strict d/sc/p/mcu y action’ would be taken against the .
defaulting official under the NWEP Removal // om Service (Spec:al

. ]’()14/.(.:/'.\y Ordinance, 2000."

- law t.hal a. civil séWant otl'merwise entitled to Senior Scale could not be deprived of the
same because of incomplete service record including'Performance Evaluation Reports
(PEERS) cte. and for reasons ﬁot aftributable to such a civil scrvanﬁ. To achiévc the,
“righteous oﬁtcome and to avaid irregularities the def_aulting officers were warned ;co be
pr’océeded against under the 'pun'iti've rules then in-voigﬁe. Miseﬁes of the aspiring and
deserving SLll?-Exlgincelfs came 10 surface when instead of competing and submitting
‘élllc' cases, iunior officers were favoured and clevated to the Scnior Scéle prompting

E tho:,c wnmed to approach lhxs ’lnbunal for redressal of their grievances and this

lnbunal vide JudLmems dqtcd 7342009 and 1] 12.2012 gxantcd ‘the 1ellef by

directing the rcSponclcnls 1o extend similar treatment to ;c_lu_al_ly‘placed_cmpl_oycgs_by

granting them Senior Scale.

lotal number of posts in disregard of the rules. The grant of the said Senior Sca]e has

ATTES Y
: XL‘%I escribed llmn ot 25% mcludmg the time frame cndmg on Dcccmbu 15 2001 The

,MINER pmuﬂce adopu,d is not only. condemnabie but also worth taking note of because of

htuk!
Tibyg Y

Section-S of the Khyber,Paldltunkhwzi Civil Servants Act, 1973 hereinafter
m[mcd 10 as the Civil Scwanls Act, 1973 mandatcs that ﬂppmntmmt o a cwll service

< ofthe !’mvmcc, orto a cwll pOSl in connection with the affairs of lhc Province shall be

22.  Authorities at the helm of affairs were conscious and cognizant of the facts and™

nol ‘come to an end (ill date for the rcasons that the same is granted by lgnoxmg the -
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midé in ithe prescribed manners by the Govemo: or by a pezson

(JU\’LII]()! in - that behalf. Khyber Pdkhtunldlwa Civi] _Servants (Appointment,

Promotion and 'l‘ransfer) Rules, 1989 hereinafter 1eicued to as /\PT Rules 1989

framed undu the provisions of section-26 of the Act, 1973 restricts but empowe1

competent authoyi Iy to make appomtmcnls u% case of exigencies prescribed in Rule-9,

on ac[mg or current char ge basis in the public 1nte1est Appomtmenr to a hngher post in

S0WN ¥ pay scale is a pr acnce 1u1nou> to Ser v1ce Rules and structure of cwll service and

18 ordinar 1iy adopted by the authorlty to either favour their nears and dears or to distant
the- deserving cjvil servants due for

plomonon or to delay or beat timely inductions

t'hrough initial appomlmcnts This pnact;ce 1s hcqucntly adopted and applied by the

_authorities despue the fact that the same is illegal and condemnab]e We, therefore,

: holcl that appointment of 3 civil servant in his own pay scale against a higher post is a

p:auu.,c delogalmy to law and rules and good gove‘mance and we, therefore,

accordingly direct that the same be dlsconnnued by the authorities concemed forthwith

but not bcyond a pulod of one month. We lel'thCl resolve and hoid that the authorities

A clllmL o discontinue or puxaum;_, such un!dwﬁtl pi'acl‘ices in future be dealt with under

the velevant punitive laws and thal deparimental action against such incumbents for

nisusing and abusing authority vested in them by virtue of thejr office shall be |

~initiated and concluded to logzc end.

Wc are conscious of the fact lhat giving definite findings about the validity of

: Judumc,mq of this Tribunal cnutlma appellants in the staled appeals to Senidr Scale are”

not warrz_mtcd at this stage as the said matter is not aguated before us in the manners

IJIL\CIlde by law. We, ther cfore, duect that in case a Sub-Engineer not falling within

the parameters of selection to Senior Scale on the above criteria byt availing the

privileges of such scale on the strength of any office order orjudgment of this Tribunal

"be' dcalt wil'h'in accordance'wirh faw

“by. an zecovcnes be made trom their persons.

“STey »
C’a We further hold and direct that slots at the p) escribed ratio av
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of Semor Scale at the relevant times be calculated by thc‘ dcpallmcm and lhosc
Fuitetling rhc criteria for Senior Scale but IL,nOl(_d due to lapses not atlnbutable to
;ymr»(l/i-(.ltovu officer Abc, wranted the Semor Scale {rom the date of enlitlcmeni’ i.e
3Luum" ol vaumu(:s in the Scmo: Scale 'but subject to the plovmons of the Pay
Puwsmn Rul«.s 2001, Wc also dnccl that the Plovmcml Government shall honour its
chg'ccln‘c anc‘i shall take discipiinary action aga.inst those resjmnsible for mdintaining.
updating and completing 1hc ncc.ond of the officers. but i ignoring their I€€]‘)01‘1§1bli!tlﬁ§
and (I)tfl.«: gi:\-fi'ng' s.pucc‘ Lo irrceularitics and illcgnlitics 1hcreby.ﬂcm{si1'1-g and inﬂi,c?ﬁng
losscs. o.n pili)lli‘c'exchcqucr, |
@ We arc alive (o the situation tljal‘ while computing the seals of Sub-Engineer in
‘the Senior Scale and e]igibililyﬂof the senjor officers against the same the authorities
'(_nnLClllL.d mnv find ‘-mnl of sclc.ctlon grade allowed in excess 01 tﬁe plescnbcd limit
-and- ralio. Wc therelore. du‘cct that the situation be‘ac.'iiessu;l by the aulhonues
concerned by resorting to Jegal (.ioiusc and ;11 case élly ofticc”, gnantcd Scnior Scale 1n
R
exeess of p:csCHhul Timit is lound protected by any law, mlcs or |udgmenl of the
Cour l lhcn in such cvunluahty the o1ﬁuc1s ol the adnnmstnalwc dcpmment
.ws-mnszhlc Tor handl:m_ l~hc afhn :c!mmg to grant of Scmm Sc.alu at the relevant

lrme be sorted out "md bc proceeded ‘:Lamsl for realization ol"moneiary loss caused 10

the public-exchequer as a consequence of their irresponsible and undesirable behavior.

28, Belore parting with this judgment we deem it our duty to discuss the casc law
ctied at the Baratthe time of arguments by the fcarned counsel for the parties.

29, Incase of Mameed Akhtar Niazi reported as 1996 SCMR 1185 and Sameena

Perveen reported as 2009 SCMR 1, the august Supreme Court of Pakistan has

A0

STE
D 10. lh<. lcnms and wndmons of mwcc of a-civil servant wh:ch covers not only the case

3\@3 ) A
any legal pmccudmgs in such a case, the dictates and rule of' good governance

/im/

observed that if the Scxvncc lnbunal or .‘auplemc Couxl decides a point of law 1claung _

ol u\fnl scxvant who Intxgalud but also of other cml servants who may havc not taken

ETES



demand that the benefit of such judgment by Service Tribunal/Supreme Court be
4cxlcnded to other civi) scrvants who may not beé parties to the litigation instead ot
-compelhing them o apﬁrozich the Service Tribunal or any other forum. |

30. Thouph alclequate apumber of’ Sub-Engineers sceking Senior Scale élre present
belore us but there is likelihood that certain c.ivil servants might not have approached
_this 'l‘ribunai to litigate (or their claims. We, therefore. direct that the benefit of this |
judgment be extended to thosc Sub-ﬁnginecrs who fulfilled the critcr'ta'of beco‘ming :

goale

?cnmllbub Enmncex at-the relevant time.

-—

”\1 ~ Incase 01 FFida Hussain leOlled as PLD 2002 Supreme Coml 46 and /\bdul
“Samad reported as 2002 SCMR 71 1t was obscwed by the augusl Supu.me Court 01_ -
Pakistan that 1'u&lq_'0f co_l_)sjsi('gn_gy must be followed in oz'det: to maintain balance and the
c(ocl‘rine of,cdilality before law. Tl;at dictates of law, justice and equity required
exercisc of power by all concerned (o qdvan'cc the cause ol justice and not to thwart it.
32. Detiving wisdom from the mandates of law, judgmcnt of the aupust SvupreAme
Court ol Pakistan and to advance the cause of ;ustlce and to frustrate efforts and
attempts of thwariing just and tair-play we direct lhdl the judgment be giving cifect by

lhc 1'cspondcms in letter ‘dl‘1d spiri‘l. |

33 The 'appca!é are disposed of in the above terms. Partics ‘are, however, left to
bear their own costs. File be cons_igned to 150 record room.

- 34, | - In the end we direct the Registrar of this Tribunal to circulate a capy of this
judement among all concerned departments of the Provincial Government for

guidance and compliance.

et W At Wl Gl
o 3 >/t / //f W W%

Date of Presentatlon of 2 nnliration / 6 ’(\ W

Number of Wn . ({p .

Copying Fee . D/,.N
“Urgeat: > y/ e

'Ifotai._PZ.j?f‘ _

Name <. “:' N W
Dateof™C. - ... .- L /é/-—(’:%
Date of Delivery of Cop-y /t—S— %




» BEFORE THE KHYBER PAKHTUNKHWA |
| SERVICE TRIBUNAL, PESHAWAR,

Appeaf No. W57' '. /2018

#Khyher Pakhtukhwa

Service Tribunal
_ . Diaey No.m
Aurangzeb, Sub Engineer, : — 1] . '
C&W Division Mansehra. . _ Duw""m-/-za/? .
APPELLANT

. g;
-

VERSUS

'1- The Secxetary, Government of Khyber Paxhtunkhwa through
Secretary C&W, Civil Secretariat, Peshawar.

2- The Chief Engineer, C&W Khyber Pakhtunkhwa, Peshawar.

3- The Sen tary, Government of Khyber Pakhtunkhwa Finance
Departm#nt Civil Secretanat Peshawar.

RESPONDENTS

APPEAI UNDER SECTION 4 O THE IxPK SERVICE
TRIBUNALS ACT, 1974 FOR GRANTING SENIOR SCALE -
'BPS-16 UNDER 25% QUOTA TO THE AFPELLANT FROM
DUE DATE FOR HAVING 10 YEARS SERVICE AND ALSO
PASSED B GRADE EXAM AND AGAINST NOT TAKING
ACTION ON THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN THE STATUTORY PERIOD .OF
' NINETY DAYS. D .
Fiiedto-day o

R%Wi?eﬂ l' | . . "mn‘.-. o

2%2\0\\) . PRAYER:

THAT ON ACCEPTANCE OF THIS APPEAL, THE
RESPONDENT DEPTT: MAY BE DIRECTED TO GRANT

- SENIOR - SCALE BPS-16 UNDER 25% QUOTA TO THE
APPELLANT FROM DUE DATE FOR HAVING 10 YEARS
SERVICE AND PASSED B GRADE EXAM WITH ALL BACK
AND CONSEQUENTIAL BENEFITS. ANY OTHER REMEDY
WHICH THIS AUGUST TRIBUNAL DEEMS FIT THAT MAY - -
ALbO BE GRANTED IN FAVOUR OF APPELLANT

.....................

Pa
"ma viee T ribunal)
Peshawar- .
d B
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- FACTS: - ——
~1- That the appellant joined the C&W Deptt: on 16.177190 as Sub
Engineer and also passed B gradé departmental exam ‘in the 'year

1996 and also passed A grade professional exam in 2010. Thus the
appellant has more than 17 years service at his credit with good
record throughout. All the dates are mentioned the departmental

appeal of the appellant the copy of which is already attached as
Annexure -G , o

2- That according to the rules 25 % of the post of senior scale sub
engineers are to filled in on the basis of promotion from amongst sub
engineers who have ten years service and also passed B Grade exam, . _
The appellant possesses the said requirement but despite of that the .

appellant has not be granted Senior Scale BPS-16. (Copy of the
rules is attached as Annexure-A) .y ' s

3- That the august Service Tribunal has also decided such similar 15
appeals on 11.12.2012. As the appellant is the similarly placed
person, therefore the appellant is also entitled to the relief under the
principles of consistency and Supreme Court’s judgment reported as
1996 SCMR-1185, 2009 SCMR-01. (Copy of judgment is attached .
as Annexure-B) ' B

4- That similarly this Honourable Service Tribunal also accepted 52
connected appeal on 02.03.2016, against which the department filed
- CPLA which was also dismissed by the Supreme Court of Pakistan
on 13.02.2017 and on the basis of that decision the respondent
granted Senior Scale (BPS-16) w.e.f 04.09.2018 to all appellant vide
notification dated 30.04.2003: (Copies of judgment dated
02.03.2016 , 13.02.2017 and notification dated 305.2%.2018 are .o
attached as Annexure-C,D&E) = '

5- That recently the department upgraded the post of Sub Engineef from
BPS-11/12 to BPS-16 for having 10 years service vide notification

.. dated 07.03.2018. (copy of notification dated 07.03.2018 is
attached as annexure-F) : ' '

: . 6- That the appellant filed departmental appeal on 15.08.2018 for grant

; . of Senior Scale BPS-16 from due date and waited for 90 days, butno - -

! ' reply has been received so far. Hence the present appeal on the -
following grounds amongst the others. Copy of the appehm_ ’
attached as Annexure-G) - y L .STEE),:

GROUNDS: | ‘ T (P2,
A-  That not granting Senior Scale BPS-16 from due date under 25 hawe, i

quota and not taking action on the departmental appeal of the

appellant within the statutory period of ninety days are against the
law, rules and norms of justice. ' |




W Service Appeal \Io‘. 143772018 mm
) . :Q 3 : "?“-W”' ’:;’. A
_O F\.DLP . L amed counsel for the appdlams plescnt A d
: 17 12.2023 ;

the respondents present.

2. Vi'de.‘our detailed order of today, placed c:)nj file of Service
Appeal bearing No. 1436/2018 t‘z’t:lea’ “Muhammad” Jamil Versus Thel
Secretar)';'; "Govqr'nl77enr of Khyber Pakhtu/'zkl7wé through Sec}emry
C&W, Civil Secretariat, Peshawar and 02 others” the appeal _in‘handl is

disposed of accordingly. Parties are lefi 10 bear their own costs. TFile be

consigned to the record room.

ANNOUNCED
12.12.2023

(Salah-Ud-Din)
Membdr (Executive) ‘ Member (’deiciai)
Camp Court Abbottabad Camp Court Abbottabad

*Neaeem Amin®

ity Number of Woras -t

- Date of Prescn*atwn Z % // v//zﬂ% .

SF‘* l‘:i . J 1b L! ‘!“‘ ._I . R iiana b= ULy
; Pey :
‘ Raavay Copying Fee ._:}(/ — e e
: Urgent A, e

' Total 2.,

Name of v /. —

Date of Cio - o // n_.}_‘i,w s
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Date of Delivw., oo o, ,//‘, 3 D




Q‘f " Scrvice Appeal No.jl436/2018
PEN 3 '

AGRDER
12.12.2023

*Naeen Amin*

< s
F . B
2 : -

. Learned counsel for the appellanis present. Mr.

the respondents present.

'2.‘ Theiappellants have invoked the jurisdic_:tion,;of this Tribunal with

the prayer copied as below:-
“Thar on acceptance of this appeal, the respondent
department may be directed to grant senior scale BPS-16 under.
- 25% quota to the appellant from due date for having 10 years
-service and passed departmental exam with all back and,
consequennal benefits. Any other remedy which this - august

Tribunal deems fit that may also be gr an!ed in- favom of
appellant.” :

3;' :At the very outset, respective learned coun§e§ for tbe appellants
stated :at thelbar that they would Be satisﬁed -if dir.ec;-;tions-are. given to the
respon-dems to consider the grievance of the aﬁpeliants m light I(S'f the
judgment dated 02.03. 2016 passed by this Tri!l:lun.a}, to which learned
Add'iti:onali Advocate General for the respondents dld not objeét.

4.'- | in v‘iev? of the above, respondents shall consfd?er.the grie?dnce of the
appellénts:in light of the consolidated judgment déitec‘i>02.03.2016 ‘passed
by tus Tribunal in Service Appeal No. 330/2010; which has been upheld

3

vide judgment dated 13.02.2017 passed by Supleme Court of Paiqstan Itis

-e'xpected that the required exercise shall be taken by the ‘respondents

expeditiously within a reasonable time. The instam as'well as connected

Service Appeal No. 1437/2018 are dlsposed of accor dmﬁly Parties are left

w0 bear their own costs. Flle be consigned to the 1ec01d 1oom

ANNOUNCED
12.12.2023

v

Certified to be truc co
: py —

(Faregha Paﬁ ' (Salah-Ud-Din)

Member (Executive) EXAMINER Member (Judicial)

)\ll\ De ¢ Paich

Camp Court Abbottabad m; ice Tribns | Camp Court Abbottabad
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