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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
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{
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BEFORE THE“ KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

In Service Appeal No. 544/2024

Mr. Bacha Khan, SS-Englisht (BS-17).......c00 RO e R AR T R — Appellant.
‘ Versus
Chief Secretary to Govt of KPK Peshawar......... Respondents.

PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS NO. 01 & 02:nyber Pakbtuktiws

Service Tribunal

Respectfully Sheweth, | , 29
espectiully , € Ee ‘ Diary NO-[Zng-

Preliminai'v Objections:- ﬁ . {i
. Dated 22l a7 DQ :

1. That the appellant has got no cause of action and locus standi to file the present appeal.
2. That the appellant has just vv;asting the precious time of this Honorable Tribunal.

3 That the competent authority/respondent is empowered ws 10 of Civil Servant Act, 1973 .
to place the service of the appellant, anywhere throughout the province in the best public

interest
4, That the appellant has concealed the material facts from this Honorable Tribunal.
5. That the appellant has not approached to this Honorable Tribunal with clean hands.
6. That the appeliant has filed this appeal just to pressurize the respondents for gaining illegal -

service benefits.

7. That the appeal is liable to be dismissed summarily along with the compensatory cost.

8. That the Central Administrative Tribunal Delhi in the case of Sh Jawahar Thakur vs Union
of India held on 19" June, 2015 that is more than stare decisis that transfer is an incidenée
of service and it is for the Executive/Administration to decide how to and where to use its
employees subject to the condition of their appointment in the best interest of the’

- organization and public service. It is not always possible and feasible to record strong
reasons for allowing an officer to continue at a particular station for a few years or more or

12 il

9. That the need of experienced staff at the respective places, the transfer order cannot be said

e e A
Yess. (& 't oV SEEH O

to be arbitrary. Therefore, services of the appellant is needed by the authority at the new
place of posting. |
10.  That in case Mst. Parveen Begum vs Government Service Appeal No 1678/2022 decided
on 05-01-2023 in‘ DB of this Honorable Tﬁbuna] the same nature case has been dismissed.(ﬂﬂnq“*ﬂ)
11.  That according to section-10 desired posting is not perpetual right of a civil servant and
| department concqrned can transfer any civil servant to serve at the given place as mention

in the transfer/pdsting order, while the civil servant cannot refuse corpliance.
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On FACTS

A.

Pertains to reéord. '

Pertain to record, however, the order dated 11-12-2023 the Best public interest.
Incorrect, the competent authority issued notification dated 13-12-2023 for adjusting
the appellant in the same district on the post of S8 English, which was lying vacant
after notification dated \11-12-2()23_ Moreover, the appellant and private respondent
both are civil servants and are bound to serve aﬁywhere through but the province,
wherever, they might be given the task. Both the posts are of the same cadre, having
same duties and liabilities, therefore, there is no question of facilitation of any blue
eyes.

Pertains to record. However, the competeﬁt authority has always acfed in accordance
with law.

Incorrect, the appellant is not an aggrieved person in the eye of law.

Incorrect, the present appeal alongwith all the grounds of appeal are incorrect.

On Grounds:

Incorrect, both the notification dated 11-12-2023 & 13-12-2023 are in accordance with law
and is made u/s 10 of Civil Servant Act, 1973 in the best public interest.

Incorrect, the appellant has been treated in accordance with law. Transfer/Posting is pare
of service and the

Incorrect, both the notification are in accordance with law, and the appellant is duty bound
to serve the Government on his assigned post and place. There is no discrimination in both
the posts having equal duty hours, liabilities & responsibilities.

Incorrect, hence denied. Detail reply has been given in the foregoing para’s.

Incorrect, hénce denied. Fully explained with citation & judgments in the preliminary
objections. -

Incorrect, hence denied. There is no violation of the fundamental rights and constitution.
Incorrect, hence denied in toto. ‘

Incorrect and not permissible the respondent seeks permission for advancing additional

points at the time of arguments.

It is therefore, most humbly requested to dismissed the appeal in hands with

cost.

N

(Abdul Akram)
Additiona! Secretary (General)
E&SE Department
: on behalf of
2 (Masood Ahmad)
' SECRETARY E&SED
(Respondent No, 01&02)
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BEFORE THE HON’BLE SERVICE TRIBUNAL PESHAWAR

Service Appeal # 544/2024

M. Bacha KBaN...cvcecveveniinnerrnsieasninrensssssnsessssssersssesssssansanesssns Appellant

VERSUS

Govt. of Khyber Pakhtunkhwa & others.......cevvviiiminninniiniiiiiinisienn e Respondents

oy

I, Abdul Akram, Additional Secretary (Ge;,neral), Elementary

& Secondéry Education, Department do herby solemnly affirm and declare
~ that the contents of the accompanying para-wise comments, submitted by the
respondents, are true and correct to the best of my knowledge and Belief and

nothing has been concealed from this Honorable Court.

- It is further, stated on oath that in this appeal the answering
Respondents have neither been placed ex-parte nor has their defense

been st[uck off.

Akram)
itional Secretary (General)
. E&SE Department
- on behalf of
(Masood Ahmad)
SECRETARY E&SED
(Respondent No. 01&02)




- GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Block “A” Civil Secretariat, Peshawar | Phone No. 091-9211128

AUTHORITY LETTER

It is certified that Mr. Sajid Ullah, Section Officer (Litigation-II)
Elementary & Secondary Education | Department, Government of Khyber
Pakhtunkhwa, P-leshawar is hereby authorized to submit parawise comments on
behalf of Secretary Elementary & Secondary Education Department Peshawar in
Service Appealg # 544/2024 Case Titled Mr. Bacha Khan vs Government of
Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education
" Department Khyber Pakhtunkhwa, Peshawar. |

(Abdul Akram)
Additional Secretary (General)
E&SE Department

on behalf of
(Masood Ahmad)
SECRETARY E&SED
(Respondent No. 01&02)
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. The Government of Khyber Pakhtunkhwa through Chief

" Department, Near Malik Saad Shaheed BRT Station, Firdos.

®©

Service Appedd No 16782022 nijed *Parveen Ber:mu-\-:\.'-G.'n'cmme:}l of Khyber Paklunnki

1 thirongh Chief

Seeretery Khyber Pakhtuddnva, Peshenvar and olhers™ decided on 05.01.2023 by Division Bench comprising

Keelim shishacd Khan, Cligirmen, aned Mian Shileammad, Member, Exceutive, I\h)hu Pkl
Tribitied, Peslunvar, S g ol gy
Fi s T

nrkinva Service

KH YB]:R PAKHTUNKHWA SERVICE TRIBUNAL,

PESHAWAR.

BEFORE:
MIAN MUHAMMAD

Service Appeal No.1678/2022

De{te of Presentation of Appeal...... e 555 T 21.11.202
Tiave of HearThg... coms s s ases s v v s o0 05.01.202
‘Date of DeCiSION. ....ovvvvveeiiiiiiieaee 05.01.201

Mst Parveen Begum, District Education Officer (F) (BPS- 19
Elementary & Secondary Education Department, Karak

KALIM ARSHAD KHAN ...CHAIRMAN.
...MEMBER (Executive)

— ot 44
w W 2

7

......................................................... « po ey ....(Appell(mt)

Civil Secretarnat, Peshawar.
Secretary to the Government of Khyber Pakhtunkhwa Elen
Secondary Education Depanment Civil Secretariat, Peshawar

Secretary,

1entary and

Director Khyber Pakhtunkhwa Elementary and Secondary, Education

Mst Fanoos Jamal, Deputy DEO (F) (BPS-18) Elementaiy &
E dLlLdthﬂ Department, District Khyber

T R TERRITTET e _(Resp;

.
Present;

Mr. Noor Muhammad Khattak, |

becondmy

pndents)

Advocate...........oo b e v e ......For appellant.
Mr. Muhammad Adeel Butt, _
Additional Advocate General................ ......For official respondents.
M. Muh'\mmad Asif Yousafzai, _
Advocate. ... For Private respondent.
SERVICE APPEAL UNDER SECTION-4 OF THE| KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974, READ

WITH CLAUSE NO. X1V OF THE KHYBER PAKHT
GOVERNBMENT TRANSFER POLICY AGAIN

UNKRWA
ST THE

PH)



. APPELLANT FILED DEPARTMENTAL APPEAL W

appellant was transferred from the post of District Educat

©

Service Appeal N 16782022 itled “Parveen Begum-vy- L.rmcmmurt of Kiber Pakinunfing

o through Chief

Secrctary Kivher Pakbnmbinea, Peshawar and others” decided onn 05.01.2023 by Iivision Behch comprising

Kalini Arshadd Khan, Chairion, aind Man Mihannad, Member, Fxecurive, Khyber Pakhi

Tribnnal. Pe shenvar

adenn

nkinka Sermviece

IMPUGNED "POST]'NG/TRANASFER ORDER ENDS. NO.

SO(MC)E&SED/4-16/2022PT/TC
RESPONDNET NO.2

DATED
WHEREIN

20.10.2022 OF
"APPELLANT]

WAS

TRANSFERRED AND POSTED AS A DISTRICT EDUCATION

OFFICER ' (F). KOHISTAN UPPER AND AGAINST

STILL PENDING WIHTOUT DISPOSAL.

JUDGMENT

" KALIM ARSHAD KHAN CHAIRMAN: Through this sery

appellant - has  impugned posting/transfér

No.SO(MC)E&SED/4-16/2022PT/TC  dated

Karak and posted as District Education Officer :(F } Kohistan Uy

2.

The prayers in the appeal are to:

i Declare the impugned ordef of fespomlent No
Endst
2().] 0.2022 as illegal, unlawful, without lawful
against  the .

Posting  Transfer

Pakﬁtunkk wa and set aside the sume.

her normal tenure as per Posting, Transfer |

Government of Khyber Pakhtunkhwa.

Policy of

WHICH
HICH 1S

order  bearing

20.10.2022, | whereby

DPET.

2 bearing
No.SO(MC)E&SED/4-16/2022PT/TC _

dated
authority,
Khyber

il Direct the respondents to allow the appellant tolserve as a’

District Educatt’on Officer (F) Karak 4ill the completion of

Policy of

ii.  Any other reliefs deemed appropriate in the circumstances

of the case and noft Speciﬁcally' asked for may also be

graciously granted to the appell(mt.

ice appeal, the

Endst

the

jon Officer (F)

3. According to the appeal, the appellant was serving as District Education

AN

. Officer (F) Karak, having been posted there on 05.07.2022 vide Notification
| As)
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Service Appeat No.16782022 tided “Parveen Begum-vs-Government of Khyber Pakhtunkhvg
Secrewiny Khyher Pakhmmblivea, Peshenvar and others” decided on 15.01.2023 by Division Bl

through Chief
el comprising

Kelun Arshad Kiwn. Chairman, and Mian Muhammad. Member, Exeanive. Kinder Pakhtinkineg Service.

Tribunad, Peshevar,

5 vl

No. SO(MC)E&SED;;:‘i6l/2l;)22/Po-stin'g/Transfg'ers/MC, was t1
the said post just after three mﬁnths vide the i;mpug_m.ed‘trans
No. SO(MC)E&SED/4-16/2(522PT/TCI dated 2§0.10.2022 to k
purely on political motivation; that the appellariut initiated depa
against Wasiullah Driver, who was cousin of tf;e Sitting MINA
Kh‘attak; that the appellant paid surprise visits:and took actio
.M,ehwish Saeed PET along with two others, as 1;hey were found
leave zllpplication or prior approval; that Mst. Mehwish Saeed
said MNA; that the impugned order was also the result of nor
the direétions of the sitting MNA; that the p;-ivate responde
DEOC (F) in BPS—IS,-who was transterred in plé}ce of the appel
pay and scale, whicﬁ act was J.nalaﬁde; that the impugned or

the Policy of the Government; that the appellant filed depar;

which was not decided and she filed writ éetition betore

Peshawar High Court; that the honourable Peshawar Hié
judgment dated 03.11.2022, dil'ecfed respondent No.l |

' : \
departmental appeal within 10 days and in case the departmen
directly, hence, this appeal.

4. On receipt of the appeal and its admission to fu

respondents were summoned, who, on putting appearance

“appeals by filing written replies raising therein numerous lg

ansferred from
fer Notiﬂ'cat.ion
wohistan Upper
rtmental action
Shahid Ahmad
ns agaiﬁst Mst.
absent witﬁout
was wife of the
-compliance of
nt was Deputy
ant, in her own

der was against

Ithe honourable

rh Court, vide
to decide the

al appeal is not

decided within 10 days, the appellant might approach the competent forum.

] ‘hearing, the
contested the

cal and factual

objections. The defence se.tup was a total denial of the claim of the appellant.

A i

W

tmental appeal,
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“are required by the competent authority in view of Section 1

®

'

.\t.‘.'n'[{.'u Appool NoJ6T8/2022 witled  Parveen Beginn-vs-Governmeiit of Khyber Pekhimklove throngh (,‘hu::,-f
Seeretary Khyher Paktunnkinea. Peshovar and others” deerded on 05.04.2023 by Division Bepich comprising

Kalim Avshad Kian. Chairmen. and Mian Mulammad, Member, Executive, Khyber Pakht

Teibunal: Peshavar,

1t was specifically urged in the reply of the ofﬁcial respondehis that after 37

kinve Service

th

day of the transfer the appellant went 1o the oifﬁce of the Digtrict Education

t

Officer (F) Karak and committed assault by bl;'eaking locks of the doors and

illegally occupying the said office despite the fact that the prii ate respondent

had assumed the charge on 24.10.2022 and had drawn salary against the post

of DEO(F) Karak; that the appellant had been treated as
Transter and posting policy and in terms of Section 10
Pakhtunkhwa Civil Servants Act, 1973 as the appellant, be

officer, was liable to serve anywhere in the province, wherey

Act% that the appellant had been found guilty of willful abs
against the post of DEO(F) Kohistan‘Upperéwith effect fr
transfer till 29.11.2022without any formal leave sanction 6rd
of ’the'com-pete;nt authority; that without waitin:g %or the perio
law, the appellant approached this Tribunai.;_ The private”
s.ubmitte-d reply and contended that the impﬁgned' notificat]
1

been-acted upon by the private respondent as she had assuma

the post of the DEO(F) Karak and had drawn sa.lary against the

5e We have heard learned counsel for the ‘appellants, }

fed |

private respondeunt. %) ' '.'

per rlaw, Arules,
of the Khyber
ng a gradé 19
rer her services
(b) of the said
ence from duty
bm the date of
er and approval
d prescribed by
espondent also
on had already
d thé charge of

same.

; drned Additional

counsel for the
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Screice Appeal No. 167820022 titlee “Parveen Bugon-vs-Goverminei of Kivber Pukhunkineg through Chicf

Seeretary Klvher Poakbimbinva, Peshawar ciad athers™ decided on 05.01.2023 by Division B

dnch conprising

ks i ] y
KNalim drshud Khon, Chairnian, und M Moahamped, Member, Exeoutive. Khyher Pakhifutbhvva Service

Tribunal. Peshowar,

6. The leamed counsel for the appellant arguedi that the appellant was

prematurely transferred; that the transfer order was result of pdlitical pressure;

that the order was passed by incompetent authority and'tha‘t the impugned

transter notification was in disregard of the policy of the Government. He also

reiterated the facts and grounds detailed in the memo and

igrounds of the

appeal while the learned Additional Advocate General and learned counsel for

the private respondent refuted the arguments of the learned

appellant and supported the issuance of the impugned notificat

7. There is no-denial of the fact that the appellant was tran

counse| for the

Or.

sferred from the

post of the DEQ(F) Karak just after three months of her pgsting but while

granting relief in favour of a party the conduct of that party is

nlways seen and

considered in perspective. In this case the official respondents, in their

comments, have stated in categorical terms that the appeliant

rad not only not

“complied with the order of the competent authority by ngt assuming the

charge on the new assignment for quite long time but also presented herself as
. [

an undisciplined ofﬁcer.//The official respondents, in their reply/comments,

leveled serious allegations on the appeilant of her going to the office of the

occupying the office despite the fact that the incumbent pr"
No.4 (Mst. Fanobs Jamal)had already assumed the charge]
DEO(F) Karak on 24.10.2022. The factum of assumption 'of
Fanoos Jamal is supported by the charge aéshqlption report a

reply. Similérly, the allegations made in the reply regard'mg'blI

- DEO(F) Karak, atter 37" day of the transfer, breaking the lo¢ks and illegally

vate respondent

of the post of

4
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Service Appeat No 16782022 tiled ' Parveen J?Lemn —vs-Govermment of Kitvbar Pukhrunkine

at through Chief

Seerctary Khvher Paklinmkinve, Peshenvar and others™ decided on 63.01,2023 by Division Begch camprising
Katim drshad Khan, Chairinun, and Mian Mufcanniad, Memiber, Fxecutive, Khvher Pakhtipkinea Service

Tribuned, Peshovar.

P
A

and illegally occupying the office of DEO(F) Karak as well ag assumption of

charge by Mst, Fanoos Jamal have not been denied during| thie course of

argiments. The appellant even failed to deny the allegations

and assumption

of charge by Mst. Fanoos Jamal by submitting any rejoinder in|response to the

reply/comments filed by the official 1'esp0ndelwfs. The learned,

counsel for the

ptivate respondent produced some official documents all sigf ed on different

dates from 02.11.2022, 04.11.2022, 14 11.2022 and 22.11. 2022 by the private

respondent in her capacity as DEO(F) Karak, v_x'hich were alsc not denied nor

controverted by the appellant.’

contention of the respondents that the private respondent h;

charge on 24. 10.2022, had actualized and drawn he1 salary ag

DEO(F) K'a.;'ak and had also been performing duties Therefq
of the comments filed by the authorities as well as the off

issued under the signature of = private

|

“These lettérs further st

respondent

'engfhened the
ad assumed the
amét the post :of
yre, the contents
icial dolcuments

had gone

um'ebutted/unchallenged.ﬂjuring the tug of war between the appellant and the

private respondent, when once the appellant hat_d approached |this tribunal and.

when once the private respondent had assumed the charge it d

id not suit to the

majesty of a grade 19 officer (the appellant) of. education department and that

100 lady to have gone to the office of the District Education Officer (F) Karak

and have broken the locks and occupied the office. Instead pf indulging into

unwanted acmwtles which appear to be those of an unbeco‘ming officer, the

appellant ought to have adopted legal way by movmg/mformmg the tribunal

about the wrong, if any, happened to her in performance of Her duties, in case

she was of the view that she was right to cccupy the office of the DEO(F)
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| was also produced by the learned counsel for the appellant g

o Yervice Appeal No 167872022 ritled “Parveen Begun-vs-Government of Khyber Pakhiimih
Secreiny Klipher Pukbiunkinva, Pesivovcar and othees™ decivded on 05.00.2023 by Division
Kebonr deshad Kheo, Chairaan, and Mion Muhainmad. Member, Executive, Khvber Pakh
Tribunal, Peshavar.

\~

R

Karak, after getting the impugned transfer order suspended fr

il

on 28.1 1.2022},‘! As against that there is charge assumptig
24.10.2022 of private respondent i.e, more than a month befor

the conditional suspension order by this Tribunal passed on/

la thrangh Chief
pach comprising
unkinea  Service

om the tribunal
n report .dated
e the passage of

28.11.2022 that

/ghe operation of the impugned order stood suspended, if not already acted
| 2 . —\_/,—/\_,—-\_

upou. ln thls case, _ the impugned order was admittedly act
. N e

T T T e B e

ed upon before
s i —

issuance of the suspensnon 01del by this Tubunal whlch fact has otherwise

£ B

1c:ndered thls appeal ﬁuntless besides where was the appel

R R — -

period trom her tlanstm made on 20.10.2022 till 28.11. 7(

g Ty

lant, during the

22, i$ also not

known. Was she on leave or on duty, is an urianswered que-stion which was

required to have been answered by the appellant r.especiall)i

when she was

issued show cause notice by the department regarding nonh-compliance of

transfer order and of her absence from duty since her transf

show cause notice was produced by the learned law officer d
!

er. The copy of

uring the course

of arguments. Even the issuance of the show cause notice was not denied by

the appellant’s learned counsel during the arguments. Vide

letter No.10-14

dated 29.11.2022, the private respondent had lodged a complaint to the

Secretary Elementary and Secondary Education Khyber Pakhi

unkhwa, against

the appetlant for her illegal interference in the official busingss. Copy of this

letter has been annexed with the reply of the brivate respor

dent and a copy

uring the course

of arguments. The letter stated that after issuance of the impugned transfer

order, the private respondent assumed the charge of the post g

and continued office work, field visits and also attended offic

f DEO(F) Karak

al meetings with

-

AN

Ao



‘Service Appeal No 6782022 itled " Purveen Begum-vs-Government of Khyber Dakhinnkingu through Chief
Seeretary Khyher Pakhtunklivea, Peshavear and others” ducided on (03.0).2023 by Division Bernch coniprising
Kertin Arshed Khan, Charrmian, and Mivs Mehammad, Member, _Ef’:.\]’:(.‘lllil‘(.’, Khyher f’akh‘ unklier Service
tribunal, Peshenvar ' :

s Womem T
S b P

district administration, directorate and secretariat; that she visited 38 schools

E \ °
in 40 days at district Karak and all the repoirts were uplopded on PMRU

website; that she also punched her salary as'DEiO(F) K;ﬁrak; that the appellant
ren'uliined absent/disappeared during that periodéand she also ililegally océupied
the official vehicle; that she tthe private responcflent) made a request vide letter
N0.4607—9% dated 11.11.2022 to direct the appei:llant to hand over.Athe official
vehicle to the private respondent as official busfﬁess was being suffér_(e.d badly;
that the Secretary Elementary and Secondary E_iducation I(hyl;el' Pak}ﬁunkhwa
dire(;,tcd the appellant vide letter No.SOG}E&SE/l-40/ACR/2022 dated
15.1 ‘1 2022 to hand over .the vehicle to the priviate respondent; that the official
vehicle was handed over by the appellant io the privatg respondent on
16.1 I.202’2contending that owing to her 111é_dical leave, the vehicle was

retained by her but as per the office record the appellant had hot obtained any

medical leave; that the appellant reoccupied the; chair of the DEO(F) Karak on

Page8

29.11.2022 claiming that this Tribunal has suspended her trgnsfer order; that

she misinterpreted the order shéet; that the appellant had bee

hurdles in smooth official business; that the appeliant 1l

n trying to create

éga]ly took into

possession the diary and dispatch registers; that a few clericial staff provided

her all the official record and they continued to facilitate her;

that the appellant

refused to obey the transfer order issued by the competentj authorities; that

such a trespass in the government office brought bad name and reputation for

the department as a whole and would encourage the other ﬁrfﬁcers to follow

her footsteps. At the end a request was made for guidance.

N0.43-49 dated 01.12.2022 was also written by the private 1

“ A

A letter bearing

espondent to the

-~

A
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Service dppec! No [678/2022  tided ~Parveen Hegrom-vs-Goversmnent of Khyber Pakirnkbcalthrough Chicf
Secrciery Khipber Pekinunkinva, Peshavar and others” decided on 03.00.2023 by Division Beijek comprising
Ratim deshad Ko, Chaiveean, and  Mion Muhaimmad, Member, Execuiive, Khypher Pakhtilikinea Service
Tethuoal, Pestunvar,

pistrict Police Officer, Karak reporting that the appellant along|with Mr. Tarig
Senior Clerk and Mr. Asad Dispatcher entered the office of DEO (F) Karak

and took away diary and dispatch registers and other ofticial record; that the

'dppellban.t along with the above named two officials on O1. 12.2022, once again,
diérupted tk;e profesysional environment of DEO(F) qfﬁce Karak; that tk-xe'
;%ppglla11t encroached the office and broke thei locks of the affice; that they
illegally took into possession office ‘record vand important| files; that the
appellant illegally occupied the ofﬁée and chair of the DEO(F}; that thell'e was
uncertain and tense environment iﬁ the office énd the appelllant‘had not oi_ﬂy
dvisrupted‘ the professional en;/ironment but the hon-proféséional and bullying
attitude had created chaos in the office; that the appeliant arrogated the
authority of the competent autlwdri;[ies. These letters Qerealsa not denied by
the ap_pgilant. So the conduct of the appellant by not complyirg with the order
of the competent authority, her prima facie absence from dur[y, breaking the
tocks of the‘ office of the DEO(F) Karak, occupying the same ?;md suppressing
the facts narrated above, have disentitled the appellant to ;he}desil"ed relief .at
Jeast 131:ayed in this appeal. Reliance is placed on 2000 SCMR 1117 titled
“Akhtar Hussain versus Commissioner Lahore” regarding disentitlement of a

party for the conduct of the pa 1988 PLC (CS) 844 titled “Ahmed Waqar

versus Capital Development, Yority, Islamabad” can also be referred in this '

regatds.

8.  Keeping in view the above conduct of the appellant, her contention of

premature transfer against the provisions of the Posting and Transfer Policy, is

-

AN S0
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Survice Appeal No 16782022 ided “Parveen Begum-vs-Government of Khyber Pakhumkinrg Yrough Chigf
Seerein Khyber Pakhiunkineg, Peshawar and ofhers” decided on 050402023 by Division Bench comprising
Kalim Avshad Khon, Chairmian, and Mian Muhamuod, Member, Execntive, Kipber Pakhiunkinea Service
Tetbinal, Peshewer.

Ben b et !

untenable as in the circumstances described above, the exiggncy and public

interest would be to keep the impugned order intact and in such a situation the

powers of the authorities vested in them under section 10}of the Khyber

Pakhtunkhwa Civil Servants Act, 1973 appear to have righﬂy; and fairly been

exeréiéed. Section 10 of the Khybchéll{htunkhwa Civil Servants Act, 1973
pertains to the posting and transfers of the civil servant and i$ reproduced for

ready reference:

"10. Posting and Imnsfers --- Every civil servant
shall be liable to serve anywhere within or outside the
Province in any post under the Federal Government,
or any Provincial Government or local authority, or a |
corporation or body set up or established by any such
Government.

Provided that nothing contained in this ‘section
shall apply to a civil servant recruited specifically to
serve in a particular area or region:

~ Provided further that where a civil servant is
required to serve in a post outside his service or cadre,
his terms and conditions of service as to his pay shall
not be less favourable than those to which he would
have been entitled if he had not been so required to
serve,”

According to sectioﬁ']O, desired posting is not the perpetua} fight of a civil
servant and the department concerned can transfer any civil servant-to serve at
thegiven place as mentioned in the transfer/posting order,| while the civil
servam‘cannot refuse compliance. Though, a ground for _malaﬁde can be
based and agitated against an arbitrary, fanciful posting ordey based upon ill-
will and inherent biases of the superior authorities. (See|judgment dated
16.08.2022 of the honorable Peshawar High Court in Writ Pgtition No.439-B
of 2022 ttled “Hayatulah Khan versus Secre.mry Communidation and Works

Khyber Pakhtunkhwa and another”). The facts and circumstgnces enumerated
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above do not show any malice, arbitraririess, fancifulness and piasness of the

official respondents/authorities.

S. The Central Administrative Tribunal — Delhi, in the case of Sh.
Jawahar Thakur- vs- Union Of India held on 19 June, 2015 thatjit is more than

stare decisis that transfer is an incidence of service and| it is for the
. ‘ : |

executive/administration to decide how to and where to use/its employees

subject to the conditions of their appointment in the best interest of the

o

organization and public service. It is not always possible and fasible to

rd

record strong reasons for allowing an officer to continue ata p ular station

for a few years or more or less.

| IO.V " Inthe c_asé of Laxmi Narain Mehar v<. UOI & Ors., I'T 1997 (1) 24 Page
460,- -Hon‘b]e Supreme Court of India viewed that in view |of the express
indication for need of experienced staff at the respective piaées, the transfer
order cannolt be said to be arbitrary. Therefore, services of the appellant,
admittec\i.ly., because of her being a senior aﬁd experienced oi'ﬁcer, might be

needed by the authority at the new place of posting.

11, The Hon'ble Supreme Court in Mis. Shilpi Bose and Others v. State of
Bihar and Others 1991 Supp.(2) SCC 659 went into in the isspe of guidelines -
and has upheld the autlﬁority of the empioyers to transfer the é‘mp’ioyee in the

tollowing words:- =
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“4. In our opinion, the Courts should not interfere with a tran yfer
order which are made in public inferest and for administrabive
reasons (unless the tr ansfer orders are made in violation of ainy
mandatory statutory rule or on the ground of mala fide| A4
Government servant holding a transferable post has no vested
right to remain posted at one place or the other, he is liable ta be
transferred from one place to the other. Transfer orders issued by
the Competent Authority do not violate any of his legal rigjits.
Even if a transfer order is passed in violation of execulive
instructions or orders, the Courts ordinarily should not interfere
with the order instead affected party should approach the hlgher
authorities in the Department. If the Courts continue to interfere
with dav-to-day transfer orders issued by the Government and its
subordinate authorities, there will be complete chaos in |the
Administration which would not be conducive to public interest.
The High Court over looked these aspects in interfering withithe
transfer orders.”

[2.  In State of U.P. and Others v. Goverdhan Lal, : 2004 (3 r) SLJ 244 (8C)

it has been held thus:-

8. It is too late in the day for any Government servant to contend that
once appointed or posted in a particular place or position, fre should
continue in such place or position as long as he desires. Tran sfer of an
employee is not only an incident inherent in the terms of appointment
but also implicit as an essential condition of service in the aé‘ysence of
any specific indication lo the contra, in the law governing or condilions
of service. Unless the order of transfer is shown to be an outdome of a
mala fide exercise of power or violative of any statutory pravision of
(an Act or Rule) or passed by an authority not competent to do so, an .
order of fransfer cannot lightly be interfered with as a matter of course
or routine for any or every type of grievance sought to be made. Even
administrative  guidelines for regulating ifransfers or containing
transfer policies at best may afford an opportunity to the aofficer or
servant concerned o approach their higher authorities for retiress but
cannot have the consequence of depriving or denying the Compefent
Authority to transfer a particular officer/servant to any place iin public
tnterest and as is found necessitated by exigencies of service djs long as
the official status is not affected adversely and there is no infilaction of
any career prospecis such as seniority, scale of pay and| secured
emoluments. This Court has often reiterated that the order of transfer
made even in transgression of administrative guidelines canndt also be
interfered with, as they do noi confer any legally enforceable rights,
unless, as noticed supra, shown 10 be vitiated by mala fides of is macle
in violation of any statutory provision.

9. A challenge to an order of transfer should normally be eschéwed and
should not be counfenanced by the Courts or Tribunals as thdugh they
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holding that an employee is to oﬁey the transfer order before h
1o challenge the same in Gujarat State Electricity Board vers
Sunagomal Poshni (1989) 2 SCR 357 and further that even if]
‘compliance with the with the provisions of ;the posting .no

transfer will not be vitiated,
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are Appellafe Authorities over such orders, which could as

throngh Chief
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sess the

niceties of the adminisirative needs and requirements of the $ituation
concerned. This is for the reason that Courts or Iribuhald cannot

substitute their own decisions in the matter of transfer for

when made must be such as to inspire confidence in the Couw
based on concrete materials and ought not ‘fo be entertaineg
mere making of it or on consideration borne out of conjec
surmise and except for strong and convincing reasons, no inte
could ordinarily be made within an order of transfer.

From the aforementioned, it is evidenmt that the posting
particular place is not a legal right Article 14 guarantees
before law only. Right to equality is a positive concept. One cq
violation of Ariicle 14 only where there is enforceable legal rig
absence of such right, question of discrimination or violation ¢
14 does not arise.” :

The august Apex Court of India further goes ahead to

“2. Transfer of a Government servant appointed
particular cadre of transferable posts from one place t

that of

Competent Authorities of the State and even allegations of mala fides

f or are

on the
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to any
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other is an incident of service, No Government servant or

employee of Public Undertaking has legal right for b
posted ar any particular place. Transfer from one pla
other is generally a condition of service and the emp
has no choice in the matier. Transfer from one plac
other is necessary in public interest and efficiency in
public administration. Whenever, a public serva
transferred he must comply with the order but if thet
any genuine difficulty in proceeding on transfer it is op
him to make representation to the competent aufhorif)
stay, modification or cancellation of the. transfer ords
the order of transfer is not stayed, modified or cancelle
concerned public servant must carvy out the orde
transfer. In the absence of any stay of the transfer org
public servant has no justification to avoid or evade
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transfer order merely on the ground of having mage a

representation, or on the ground of his difficulty in ma

VIng

Jfrom one place to the other. [f he fails lo proceeql on

transfer in compliance: fo the transfer order, he W

-

ould
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| and the seal of vibunal on this 5" day of January, 2023. |
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expose himself to disciplinary action under the relevant
Rules, as has happened in the instant fcase. The respongdent
lost his service as he refused to comply with the order of his
transfer from one place to the other.”

Kaciin

4. Last but not the least, this appeél has been filed withou waiting for 90

days’ waiting: period provided under the law ;for the app'ella‘e departmental

authority tc‘) decide the departmental appeal bLit today copy of a Notification

No. SO(MC)E&‘SEM-16/2022/Postihg/Transfejr/MC dated 1‘:9. 12.2022 was
produced whereby the dep_artmenta] appeal of tl;ie. appellant wab regretted. The

appellate order regretting appeal passed by the appellate authotity has also not

been challenged..

5.  For the above stated reasons this appeal fails and is dismissed with

costs. Consign.

6. Pronounced in open Court at Peshawar and given uner our hands

#
MIAN MUHAMMAD '~ KALIM ARSHAD KHAN
Member (Executive) : Chairman |




