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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.

In Service Appeal No. 645/2024
Mr. Hamid Ullah......... “— seeseersrrararassntesene SRR e +seiee Appellant,

Versus

Chief Secretary to Govt of KPK Péshawar. ....... . Respondents,

PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS NO. 01y nyber Pattitukhwa

Service Tribunal

Respectfully Sheweth, ‘ 1293 4
S Diary Mo.lg

Preliminary Objections:- '

" T 3, 44
Patcd-
1. That the appellant has got no cause of action and locus standi to file the present appeal.
2. That the appellant has just wasting the precious time of this Honorable Tribunal.
- 3. That the competent authority/respondent is empowered ws 10 of Civil Servant Act, 1973

to place the service of the appellant,vanywhere throughout the province in the best public .

interest
4, That the appellant has concealed the material facts from this Honorable Tribunal.
5. That the appellant has not approached to this Honorable Tribunal with clean hands.

6. That the appellant has filed this appeal just to pressurize the respondents for gaining illegal
service benefits.

7. That the appeal is liable to be dismissed summarily along with the compensatory cost.

8. That the Central Administrative Tribunal Delhi in the case of Sh Jawahar Thakur vs Union
" of India held on 19 June, 20157that is more than stare decisis that transfer is an incidence
of service and it is for the Executive/Administration to decide how to and where to use its
employees subjeg:t to the condition of their appointment in the best interest of the
organization and public service. It is not always possible and feasible to record strong
reasons for allowing anr officer to continue at a particular station for a few years or more or
less.£ 2z

9. That the need of experienced staff at the respective places, the transfer order cannot be said

to be arbitrary. Therefore, services of the appellant is needed by the authority at the new

place of posting.

16. That in case Mst. Parveen Begum vs Government Service Appeal No 1678/2022 decided

on 05-01-2023 in DB of this Honorable Tribunal the same nature case has been dismissed.

11.  That acc rdiniE to sectiﬁ—lo desired posting is no) perpetual right of a civil servant and

department concerned can transfer any civil servant to serve at the given place as mention

in the transfer/posting order, while the civil servant cannot refuse compliance.
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"On FACTS

i Pertains to record.
2 Pertain to record, however the order dated 11-12-2023 the best pubhc interest.

3. Incortrect, the appeal alongwith grounds of appeal are liable to be dlsmlssed summarily.
4 Need no comments.

A,
B.

On Grounds:

Incorrect, the appellant has been treated in accordance with law.
Incorrect, there are serious charges against the appellant, which would be dealt in

accordance with legalv proceedings provided by the code. HoWe\}er, in the present

_ circumstances the appellant’s services has been handed over to District Education Officer

(Male) Karak. ‘
Incorrect, the appellant is an irresponsible person and remained absent from his duties
without any prior information and leave from the officer incharge. The alleged documents

annexure with the appeal are forged and self-concocted

- Incorrect, the plea taken in this para is not subject before this Honorable Tribunal.

Furthermore, the annexed documents are forged and not admissible as a piece of evidence.
Incorrect, the law shall follow its own course and event on the matter mentioned in this
para. However only transfer order in the instant appeal has been challenged which also
needs no mterference by this Honorable Tribunal because of the illegality and de-merits of

the appeal and the same is liable to be dismissed.

Incorrect, the appellant’s is just trying to justify his guilt, therefore not entitled to any relief.

. Incorrect, hence denied. Detail answer has been given above:

Incorrect, the respondent also seek permission for advancing additional points at the time

of arguments,

Itis therefofe, most humbly requested to dismissed the appéal in hands with

cost.

(ABtul Akram)
ditional Secretary (General)
E&SE Department
on behalf of
(Masood Ahmad)
SECRETARY E&SED
(Respondent Ne., 1)



BEFORE THE HON ’BLE SERVICE TRIBUNAL PESHAWAR

Servnce Appea! # 645/2024

Mr.HamidUllah.............................’..‘.....;-....;...ﬂ..............." ..... vveres Appellant

Govt. of Khyber Pakhtunkhwa & othét.'s....-..._.-'....".— ...... A T Respondents

I, Abdul Akram, Additional Secretary (Gelieral) El‘ementary

& Secondary Educatlon Department do herby solemnly afﬁrm a.nd declare

that the contents of the accompanylng para—w1se comments, submltted by the '

respondents, are true and co_rrect to the best of 1 my knowledge and belief and

nothing has been concealed from thi s Honorable Cou_rt.

It is further, stated on oath that in this appeal the answering
Respondents have neither been placed ex-parte nor has their defense

béen struck off.

(Abdul Akram) .

E&SE Department
on behalf of .
(Masood Ahmad)
SECRETARY E&SED
(Respondent No. 01)

dditional Secretary (General) -

. r
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

| Block “A” Civil Secretariat, Peshawan _ Phone No. 091-9211128

AUTHORITY LETTER

It is certified tnat Mr. Sajid Ullah, Section Officer (Litigation-II)
Elementary & Secondary Education Department, Government of Khyber
Pakhtunkhwa, Peshawar is hereby authorlzed to submit paraw1se comments on
behalf of Secretary Elementary & Secondary Education Department Peshawar in
Service Appeal # 645/2024 Case Titled Mr. Hamid Ullah '\'/s Government of
Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education
Department Khyber Pakhtunkhwa Peshawar.

(Abdul Akram) , <Y
ditional Secretary (General)
E&SE Department
on behalf of
(Masood Ahmad)
SECRETARY E&SED
(Respondent No. 01)

o o T
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“Mst Fanoos Jamal, Deputy DEO (F) (BPS-18) Elementaly &

®

L

Service Appeal No (1678/2022  wled “Parveen Beqnm-vﬁ-Cim'crnnze:;f of Khyber Paklitunking

Secretary Klyder Pokhtunkinia, Peshavar and others”™ decided on 63.01.2023 by Divisient B

Kalint Arshad Khon, Cheawiivea, aired Mian Muhannniad,  Member, l\umne Khyher Pakly

L2 b % L 5
Tribmned, Pestenvur. gan ot

P

KHYBER PAKHTUNKHWA SERVICE TRIBU NAL

PESHAWAR.

BEFORE:
MIAN MUHAMMAD

Service Appeal No.16 78/2022

Date of Presentation of Appeal...... S— 21.11.202
Date of Elearinm: : s s s sroses v v ops o 05.01.20]
Date of Decision......ccovviiviiiii s, 05.01.207

Mst Parveen Begum, District Education Officer (F) (BPS-19
Elementary & Secondary Education Department, Karak

KALIM ARSHAD KHAN ...CHAIRMAN.
...MEMBER (Exd

~

+ throngh Chief
erch comprising
akinva Service

cutive)

O reeerrens N (Appeliant)

. The Gowernment of Khyber Pakhtunkhwa through Chlef

Civil Secretariat, Peshawar.

Department, Near Malik Saad Shaheed BRT Station, Firdos.

|“dLl(. ation Depantment District Khyber

P PP RS PP PPP PRI (Resp
,Preéent:
M. Noor Muhammad Khattak,
Advocate............... b mese 2 memememes e i R e For appei
Mi. Muhammad Adeel Butt,

Secretary,

Education

Secondary

: fr)m‘lcfnts)

ant.

. Secretary to the Government of Khyber Pakhtunkhwa Elenfxemcuy and
Secondary Education Department, Civil Secretariat, Peshawar|
. Director Khyber Pakhtunkhwa Elementary and Secondary]

Additional Advocate General...................... For ofﬂm?l 1e&pondcnt:>

JMr. Mu} mmmad Asif Yousafzau, E
Advocate............o For Privaf

SERVICE APPEAL UNDER SECTION-4 OF THE|
PAKHTUNKHWA SERVICE TRIBUNAL ACT,
WITH CLAUSE NO. X1V OF THE KHYBER PAKHT
GOVERNBMENT TRANSFER POLICY AGAIN

KHYBER

1974, READ

UNKHWA
ST THE

e respondent.

L
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. KALIM ARSHAD KHAN CHAIRMAN: Through this serd

appellant  has

appeltlant was transferred from the post of District Educat

®

Service Appeal Nad078/2022  titled * Parveen Regum-\'.\'-G(wc‘rnrtfm'rf of Khvher Pakhtnkined
Secretary Khvher Pakhnmkivva, Peshawar and others” decideet on 05.04 2023 hy Dyvision B¢

Natint drshad Khan, Chairman, aid Mian Muhaminad, Member, Fxeewtive, Khyber Pokhig

Tribnnal, Peshuvar

IMPUGNED POSTING/TRANASFER ORDER ENJ

SO(MC)E&SED/4-16/2022PT/TC  DATED  20.10.20;
RESPONDNET NO.2  WHEREIN APPELLANT

TRANSFERRED AND POSTED AS A DISTRICT EDU
OFFICER (F) KOHISTAN UPPER AND AGAINST
APPELLANT FILED DEPARTMENTAL: APPEAL W
STILL PENDING WIHTOUT DISPOSAL. |

JUDGMENT .

impugned ‘posting/transfér order b

No.SO(MC)E&SED/4-16/2022PT/TC  dated  20.10.2022,

Karak and posted as District Education Officer 7(F) Kohistan Uj)pel-.

.'h;‘uu_gh Chiief
ich_ conrprising
nkinea Service

)S.  NO.
22 OF

WAS
CATION
WHICH
HICH IS

paring

whereby

2. The prayers in the appeal are to:
i Declare the impugned order of fespomlent No.2 bearing
Endst No.SO(MC)E&SE D/4-.'16/2022PT/TC “dated
20.10.2022 as illegal, lunlawful, without lawful (mthority,
against the Posting T mnsfér Policy of Khyber
Pakhitunkhwa and set aside the same. | |
it. . Direct the respondents to allow the ﬂppe”tmt toserve as a

her normal tenure as per Posting, Transfer

Government of Khyber Pakhtunkhwa.

District Education Officer (F) Karak till the completion of

Policy of

ii.  Any other reliefs deemed appropriate in the circumstances

of the case and not spec:_’ﬁcally. asked for mqy also be

graciously granted to the appellaht. !

3. According to the appeal, the appellant was serving as District Education

Officer (F) Karak, having been posted there on 05.07.2022 vide Notification

AN

ice appeal, the

Endst

on Officer (F)

A )
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Serviee Apmeal No 167572022 rided “Parveen Begrm-vs-Govermuent of Khyber Palkhtvnkhwd through Chief
Secretary: Khipber Pakliunklva. Peshawar and others” decided on (03.01, 2023 by Diviston Bepch comprising
Kol Arshad Khan. Chairmion, and Mian Mihammad, Member, Execuiive, Khyber Pakhtqakfwa Serviee

Tritunal, Pesheovar.

e

No. SO(MC)E&SED/4-l6/2022/Postihg/Transfers/MC, was tl;ansferred from

the said post just after three months vide the flnpugned trans

fer Notification

No. SO(MC)E&SED/4-16/2022PT/TC dated 20.10.2022 to Kohistan Upper

purely on political motivation; that the appellant initiated depdrtmental action

against Wasiullah Driver, who was cousin of the sitting MNA

Khattak; that the appellant paid surprise visits and took actio

Shahid Ahmad’

ns against Mst.

Mehwish Saced PET along with two others, as they were found absent without

leave application or prior approval; that Mst. Mehwish Saeed

was wife of the

said MNA; that the impugned order was also the result of non-compliance of

the directions of the sitting MNA, that the private respondent was Deputy

DEO (F) in BPS-18, who was transferred in place of the appel

pay and scale, which act was malafide; that the impugned or

ant, in her own

der was against

the Policy of the Government; that the appellant filed departmental appeal,

which was not decided and she filed writ pétition before

the honourable

Peshawar High Court; that the honourable.Peshawar Hi%;h Court, vide

judgment dated 03.11.2022, directed respondent No.l

departmental appeal within 10 days and in case the departmen

\to decide the

al appeal 1s not

decided within 10 days, the appellant might approach the competent forum
: : 1 :

directly, hence, this appeal.

4. On receipt of the appeal and its admission to fu

respondents were summoned, who, on putting appearance,

~appeals by filing written replies raising therein numerous lg

objections. The defence setup was a total denial of the claim ¢

N

] -hearing, the
contested the
gal and factual

f the appellant,

A%
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£had assumed'thecharge on 247 10 2022

Servier .'I}),uﬂm' No 167872022 titled  Parveen Beginn-vs-Governinesyt of Khyber Pakltwrkind
Seerctary Khyber Pakinunkivea, Peshawear and others™ decided on 03.08,.2023 by Division Be

thraugh Chief
el comprlving |

Kulin dvshadt Kigm. Chairnen. and Mian Muhanmad,  Member, Exeemive. Khyber Pakhtibikinve Service

Teibetined. Peshenvar, ‘e

1t was specifically urged in the veply of the ofﬁcial respondents that after 37

day of the transfer;the ¢”appellant:went to the ofﬁce ~5f the'Dis
- et S |

- —_— e —————,

'Oh"cex ~(F) Karak and Tommitted assaulf byhbleakmg_lgghk__s‘_?

'

~ ~th

trict-Educations;

e 3 - R
F the doors and»

ate‘respondent 'j

(ilicgally-occupying. the said offi E—e—_'dés_pité'_'th?fact ‘that 'the priy

and had “drawn'salary '3

o e -

ot DEOQ(F)_Karak; _that the~ ~appellant -had- been treated "as-

——— i —— o ——

Transfer and posting policy and in terms of Section 10
Pakhtunkhwa ‘Civil Servants Act, 1973 as the appellaht, be

officer, was liable to serve anywhere in the province, wherey

“are required by the competenf authority in view of Section 2

Act; that the appellant had been found guilty of willful abs
against the post of DEO(F) Kohistan Upperzwith effect fr
transfer till 29.11.2022without any formal leave sanction ord
of the'competgnt authority; that without waitin:g for the perio

law, the appellant approached this. Tribunal.z_ The private:

agalnst the- post-

TR e w

per ]aw rules,:

| =

of the Khyber
ng a grade 19

er her services

2(b) of the said

ence from duty
om the date of
e and approval
d prescribed by

espondent also

submitted reply and contended that the impugned notification had already

been-acted upon by the private respondent as she had assumed the charge of

the post of the DEO(F) Karak and had drawn sa-lary against thg same.

5 We have heard learned counsel for the ‘appellants, )

private respondent. %‘)

darned Additional

counsel for the

L
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Service Appeal Nu 16782022 tided " Parveen Begim-ve-Government of Khyber Pukbumkieg tironght Cliisf
Seorctary Klivher Pakbmnkinee, Peshowar and others ™ decided v 03.00 2023 by Division Eqnc'h COMPILSing
Kalim Arshad Khaw, Chairsian, and Mg Mohaouned. Momber, 'Execntive, Khyher Pakhtlnkhwa Service
Tribuned. Peshewvar, : '

RETCE

)

=

6.  The learned co.unlselAfor thé é[;[;ellant al‘gtled'-that ‘Iche appei;at.lt was
prematurely transfelired; that the transfer ‘01‘der \;Jvas result of pcliticéi pressure;
that the order was pe;ssed by in;:01npetent~ au;_hority and that thev impugned
transfer notitication was In disregard of the poli;cy of the Govefnment. He also
reiterated the facts and grounds detailed in tjhe’ memo and ;grounds of the
appeal while lthe_ learned Additional Advocate Qeneral and leagned counsel for

the private respondent refuted the arguments of the learned {counsel for the

appellant and supported the issuance of the impugned notification.

7. There is no denial of the fact that the appellant was trangferred from the

post of the DEO(F) Karak just after three months of her pgsting but while
granting relief in favour of a party the conduct of that party is always seen and
considered in perspective. In this case the official respopdents, in their

comments, have stated in categorical terms that the appellant had not only not

“complied with the order of the competent authority by ncﬁlt assuming the

charge on the new assignment for quite long time but also pre
- y . L
an undisciplined ofﬁcer./]‘he official respondents, in their 1

leveled serious allegations on the appellant of her going to t

sented herself as
eply/com‘ments,

he office of the

DEO(F) Karak, after 37" day of the transfer, breaking the locks .and‘illegally

oécupying the othce déspite the fact that the i-ncumbent pri
No.4 (Mst.' an-mos Jamal)had already assumed the charge!
D‘EO(F) Karak on 24.10.2022. The factum of assumption c;f
Fanoos Jainal is supportéd by the charge asisumption report ‘aﬁ

reply. Similarly, the allegations made in the reply regarding b

-

vate respondent

of the post of

L

™
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Service Appeal No 167872022 tided Parveen Bchmr-v.r—Gavernmenh of Khiyber Pakiunkiw

o
3

o thraugh Chief

Seoreiary Khyber Pakhinnkinra, Peshavar and others™ decided o 03.04.2023 by Division Beneh comprising
Kalint Arshad Khew, Chedvanan, and Mian Mufeminad, Member. Fxecutive, Kityher Pakknjphinwg Service

Fribunad. Peshrnvar.

and illegally occupying the office of DEO(F) Karak as well a

§ assumption of

charge by Mst. Fanoos Jama! have not been denied during the course of

arguments. The appellant even: failed to deny the allegations

and assumption

of charge by Mst. Fanoos Jamal by submitting any rejoinder in/response to the

reply/comments filed by the official respondenfs. The learned|counsel for the

private respondent produced some official documents all signed on different

dutes from 02.11.2022, 04.11.2022, 14.11.2022 and 22.11.2022 by the private

respondent in her capacity as DEO(F) Karak, which were also not denied nor

controverted by the e_ippellant.,*”These letters further strengthened the

contention of the respondents that the private respondent h

ad assumed the

charge on 24.10.2022, had actualized and drawn her salary against the post of

DEO(F) Ké_rak and had also been performing duties Therefore, the contents

7

of the comments filed by the authorities as well as the ofﬂcial documents

issued  under the signature of priva.te,
unrebutted/uncﬁallenged./During the tug of war between the &
private respondent, when once the appellant ha:_d approached
when once the private respondent had assumed the charge_if d

majesty of a grade 19 officer (the appellant) of education de]f
. . : i

respondent had

gone
'ppellant and the
this -tribunal and
id not suit.to the

artment and that

too lady to have gone to the office of the District Education Officer (F) Karak

and have broken the locks and occupied the ofﬁce.‘lristead of indulging into

unwanted activities, which appear to be those of an unbecoming officer, the

appéliant ought to have adopted legal way by moving/inforjning the tribunal

about the wrong, if any, happened to her in performance of her duties, in case

she was of the view that she was right to occupy the office of the DEO(F)

AN} /é/
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Service Appeal No 16782622 tiled “Pearveen Begunt-vs-Govermuent of Khyber Pakhtunkhwia throngh Chief
Seererenry Kipher Pokhtwikinig, Pesheovar and others” decided on 05.01.2023 by Division Heaeh comprising
Katon Arshad Klian, Chairmwn, and Mian Mubammad. Mesber, Excewive, Khyber Pokhfunkliva Service
Tritunal, Peshenve.

\\

B S 1
R i

Karak, after getting the impugned transfer order suspended from the tribunal

on 28.1 1.21027;‘ As against that theve is charge assumption report dated
24.10.2022 of private respondent L.e. more than a month before the passage of

the conditional suspension order by this Tribunal passed on{28.11.2022 that

gy

the operation of the impugned order 'stood suépended, if not already acted

upon. In thls case, th the impu ned OldBl was admlttedl ac ed upon before
__,l._‘_ N N _\!Jf e — \,_.y 1’/ )—P__/‘—\_

issuance of the suspensaon order by this Tnbunal whlch fa(‘t has otherwise

g e T

G B e I o

lcndeled thls appeal ﬁmtless beSldBS where was the appellant, during the

period from her tlansfen made on 20.10.2022 till 28.11. 7& 22, is also not

l-\'nown; Was she on leave or on duty, is an unanswered questionvwhich was
o reciuirc—:d to have beeﬁ answered by the appél;lant especiéll) when she was
issued show causé notice by the department regarding hon«-complia_rice of
transfer order and of her absence from duty sinc_e her tranﬁfer.' The copy of
show cause notice was produced by the learned law 6fﬁcer during the coﬁrse
of arguments. Even the issuance of the show cause notice whs not denied by
the appellant’s learned counsel during the arguments. Vide| letter No.10-14
dated 29.11.2022, the pri_vafe respondent had lodged a c‘oinplaint to the

+ Secretary Elementary and Secondary Education Khyber'Pakh:tunkhwa, against

the appellant for her illegal interference in the official busingss. Copy of this
- |
letter has been annexed with the reply of the private respondent and a copy

was also produced by the learned counsel for the appellant during the course

of arguments. The letter stated that after issuance of the impugned transfer”

order, the private respondent assumed the charge of the post of DEO(F) Karak-

Page7

and continued office work, field visits and also attended officjal meetings with
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Service Appeal No 16¥8/2022  litled " Parveen Begum-ve-Governinent of Khyber Palittankhe thrangh Chief

Seuretarv Khvher Pakhtunkhva, Poshenvar arnd others” decided on (l).i.ﬂf.g()?} hy Division [ja.n(.‘h CORPFISING

Kalim Arshad K, Chamnum. and Mian Muhanipad, Member, Exvoutive, Khyber Pakipnkinsa Service
Tribunaf. Peshowar. :

F:;;-.—:{-_=1:<.r e [

district administration, directorate and secretariat; that she visited 38 schools
: . \

in 40 days at district Karak and all the repcirts were u‘plo;aded'on PMRU

website; that she also punched her salary as DEO(F)_.Kérak; that the appellant

remained absent/disappeared during that periodfand she also ililegally occupied

the official vehicle; that she (the private respondent) made a request vide letter

No.4607-9 dated 11.11.2022 to direct the appeilant to hand over the official

|
vehicle to the private respondent as official business was beinig suffered badly;
that the Secretary Elementary and Secondary E_;ducation Khyher Pakhtunkhwa
directed the appeliant vide letter No.SOG/E&SE/1-40/ACR/2022 dated

15.11.2022 to hand over the vehicle to the private respondent; that the official

vehicle was handed over by the appellant to the private;"respondent on

16.11.2022contending that owing to her medical leave, the vehicle was
‘ ' o [

retained by her but as per the office record the :appellant had Enot obtained any
111edical 1eave;r that the apbellant reoccupied tllé chair of thé ﬁ’EO(F) Karak on
29.11.2022 ¢laiming that this Tribunal has suspended her‘trensfer order; that
she lfi"nisintep'pl'eted the orde'r sheet; that the appellant had beeh tryin‘gv 1o create

hurdles in smooth official business; that the appellant ill:egally took into

possession the diary and dispatch registers; that a few,clefrical staff proﬁded

: L.
her all the official record and they continued to facilitate her; fhat the appellant
\ 1
refused to obey the transfer order issued by the competent authorities; that

such a trespass in the government office brought bad name and reputation for

the departiment as a whole and would encourage the other gfficers to follow

- her footsteps. At the end a request was made for guidancej A letter bearing

No0.43-49 dated 01.12.2022 was also written by the private respondent to the

-~

“ L
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District Police Officer, Karak report

Service dppeds No FAT8/2022  titded " Parveen Begum-vs-Government of Khyber Pekhirkbove thraugh Chisf
Secrekmry Khpher Pekbtaskiwa, Peshawar and others™ deeided on 03.00.2023 by Division Ba ch comprising
Katim Arshad Khan, Chairmen, ond diaw dhdammad, Meanber, Execntive, Khyber” Pakhnijiklivva Service

Yl Peshevir.

PSR

ing that the appellant alongiwith Mr. Tariq

% " Sedior Clerk and Mr. Asad Dispatcher entered the office of DEO (F) Karak

and took away diary and dispatch registers an(EJ other official fecord; that the
appéilam aiong with the abové named two ofﬂcials on 01.12.2022, once again,
disrupted the pfofe_s_sional environment of D:EO(‘F) qfﬁce Karak; that tﬁe
appellant encroached the office and broke thé focks of the gffice; that they
illegally took into possession office ’record rand imponant; tiles; that the
appellant itlegally occupied the office and chair of the DEO(F ‘; that therg ‘was
uncertain and tense environment in the office -and‘ the appellant had hot‘;ohly
d.isruptedv the professional en;/ironment but the hon-proféséior al and bullying
attitude had created, chaos in the office; that the apy-aelianjt arrogated the
-aut'hority of the competent autho.rities; These létters were alsp not denied by
the ap_pgllant. So the conduct of the appellant by not complyin!g, with the 01‘dér
of the competent authority, her prima facie absence from du:r[y, breaking the
focks of the office of the !DEO'(F) Karak, occupying the sameland suppressing,
the facts narrated above, have disentitled the appellant to !‘;he"desil-*ed relief at

least prayed in this appeal. Reliance is placed on 2000 SGMR 1117 titled

“Akhtar Hussain versus Commissioner Lahore” regarding disentitlement of a -

/

/

7/ 1988 PLC (CS) 844 titled “Ahmed Wagqar

party for the conduct of the pay

Qrity, Islamabad” can also be referred in this

versus Capital Development,

regards.

8. Keeping in view the above conduct of the appellant, fher contention of

premature transfer against the provisions of the Posting and Transfer Policy, is

T . /,;;,/
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© Service Appeal ¥o. 16782022 itled “Parveen Begum-vs-Goversmens of Khyber Pakbvoblneg hiough Chief
Secretary Klypber Pakhiuakinea, Peshawar and others” decided on 05.01.2025 by Divisien Ben‘nrh COmPrisng
Kt drshad Khan, Chairnien, and Mien Muhammad, Member, Executive, Khyber Paklaupkhwe Service

Tribunal. Pestenvar.
|

untenable as in the circumstances described above, the exigency and public.

mterest would be to keei) the impugned on‘ael' intact and in such a situation the
powe‘rs of the authorities vested in them under section 10i of the Kh&ber
Pakhtunkhwa Civil Servants Act, 1973 appear to have righﬂy: and fairly been
exercised. Section 10 of the Khyber Pakhtunkhwa Civil Seryants Act, 1973
pertqins fo tﬁé posting and traﬁsfers of the civil servant and,i.‘ reproduced for
ready reference:

"I10). Posting and transfers.--— Every civil servant
shall be liable to serve anywhere within or outside the
Province in any post under the Federal Government, |
or any Provincial Government or local authority, or a |
corporation or body set up or established by any such |
Government: : '

Provided that nothing contained in this section |
shall apply to a civil servant recruited specifically o
serve in a particular area or region: 7

Provided further that where a civil servant is
required to serve in a post outside his service or cadre,
his terms and conditions of service as to his pay shall
not be less favourable than those to which he would
have been entitled if he had not been so required to
serve.”

According to section 10, desired posting is not the perpetual right of a civil
servant and the department concerned can transfer any civil servant to serve at
thegiven place as mentioned in the tl'ansfer/posting order,, while the civil

servant cannot refuse compliance. Though, a ground for malafide can be

based and agitated against an arbitrary, fanciful posting order based upon ill- '

will and inherent biases of the superior authorities. (See | judgment dated
16.08.2022 of the honorable Peshawar High Court in Writ Pgtition No.439-B
of 2022 titled “Hayatulah Khan versus Secretary Communication and Works

Khyber Pakhtunkirwa and another™). The facts and circumstances enumerated

.. 7
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- stare decisis that transfer is an incidence of service and

s . . ]

Service dppeal No 167872022 titled ™ Parveen Begmn-vs-Government of Kihyber Pakbiwnkinva)
Seererary Kipvber Paliunkinvg, Peslenvar and vthers ™ decided on 03.04 2023 by Division Ba
Kerline dArshac Khan, Chatrman, and Mios Muobammad, Member, Execurive. Kiyher Pakhi,

; |

Tribemad. Peshenvar. y
o

o s e A

above do not show any malice, arbitrariness, fancifulness and !

official respondents/authorities.

9. The Central Administrative Tribunal — Dethi, in thg

Jawahar Thakur- vs- Union Of India held on 19 June, 20_1 5 that]

executive/administration to decide how to and where to use
sub_iéct to the conditions of their appointmeﬁt in the best
organization and public service. [t i1s not always pbssibl; g
record strong reasons fof allowigg an officer to continue atap

for a few years or more or less.

460, Hon'ble Supreme Court of India viewed that in view |
indication for need of experienced staff at the respective plao

order cannot be said to be arbitrary. Therefore, services of

ihrough Chief
clt comprising
ikliver Service

biasness of the

> case of Sh.
it is more than
it is for the
its employees

nterest of the

Asular station

| 10.  In the case of Laxmi Narain Mehar v. UOI & Ors., IT 15;’97(1) 24 Page

of the express
es, the transfer

the appellant,

admittedly, because of her being a senior and experienced officer, might be

needed by the authority at the new place of posting.

1. The Hon'ble Supreme Court in Mrs. Shilpi Bose and Others'v. State of

Bihar and Others 1991 Supp.(2) SCC 659 went into in the is’spe of guidelines

and has upheld the authority of the employers to transfer the gmployee in the

following words:- ®
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# 1
Service dAppeal No.i678/2032 titled “Parveen Begum-vs-Governmicot af Khyber Pukbunkhvla thraugh Chief
Secreieny Khvber Pakhiurkinea, Peshawar and others” decided on 05.01 2023 hy Division -Bench comprising
Kalinn Arshad Khan, Chaiviwen. and Mian Muhammad, Member, Exccutive, Khyber Pakhunkinea Sepvice
Tribunal, Peshavar.
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“4. fn our opinion, the Courts should not interfere with a transfer
order which are made in public inteiest and for administrafive
reasons {unless the transfer orders are made in violation of pny
mandaiory siatutory rule or on the ground of mala fidel A
Government servant holding a transferable post has no vested
right 1o remain posted ar one place or the other, he is liable to be
iransferred from one place to the other. Transfer orders issued by
the Competent Authority do not violate any of his legal rights.
Even if a ftransfer order is passed in violation of execufive
instructions or orders, the Courts ordinarily should not interfere
with the order instead affected party should approach the higher
avithorities in the Department. If the Courts continue to interfere
with day-to-day transfer orders issued by the Government and its
subordinate authorities, there will be complete chaos in |the
Administrarion which would not be conducive to public interest.
The High Court over looked these aspects in interfering with\the
transfer orders.” ) j

12. In State of U.P. and Others v. Goverdhan Lal, : 2004 (3) SLJ 244 (S8C)

it has been held thus:-

\
“S. It is loc late in the day for any Government servant to cortend that
once appointed or posted in a particular place or position, he should
continue in such place or position as long as he desires. Tranifer of an
employee is not only an incident inherent in the terms of appointment
but also implicit as an essential condition of service in the absence of
any specific indication to the contra, in the law governing or cpnditions
of service. Unless the order of transfer is shown to be an outdome of a
mala fide exercise of power or violative of any statutory prdvision of
{an Act or Rule} or passed by an authority not competent to do so, an
order of transfer cannot lightly be interfered with as a matter pf course
or routine for any or every type of grievance sought to be mdde. Even
administrative  guidelines for regulating transfers or containing
transfer policies at best may afford an apportunity (o the dfficer or
servant concerned fo approach their higher quthorities for reglress but
cannot have the consequence of depriving or denying the Cpmpetent
Authorily to transfer a particular officer/servant to any place in public
tnerest and as is found necessitated by exigencies of service ds long as
the official status is not affected adversely and there is no infilaction of
any career prospects such as seniority, scale of pay and) secured
emoluments. This Court has offen reiterated that the order of transfer
made even in transgression of administrative guidelines cannat also be

interfered with, as they do.not confer any legally enforceable rights,

unless, as noticed supra, shown to be vitiated by mala fides ot is made

in violation of any statutory provision.

9. A challenge to an order of transfer should normally be eschéwed and
should not be countenanced by the Courts or Tribunals as thaugh they

o . /7; A)
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13.
holding that an employee is to obey the transfer order before h
to challenge the same in Gujarat State Electricity Board vers

Sunagomal Poshni (1989) 2 SCR 357 and further that even if]

transfer will not be vitiated,

Aervice Appeal No 1678/2022 tided " Parveen Begim-ve-Gavernmean of Khyber Pedkhtrnkined

D)

w ot

Secretary Khyber Pakinunkfova, Pesfienvar and oihiers” decided on 05.01.2023 by Division Be.
Kot drshad Kheo, Chairmer, and Mian Miutcoumad, Mewber, Fxecrive, Khyber Pukhn
{ribuia, Peshinvar

thengh Chief
wh comprising”
stkinwa Service

are Appellate Authorities over such orders, which could assess the
niceties of the administrative needs and requirements of the ituation
concerned. This is for the reason that Courts or Tnbunal.s‘ cannoft
substitute their own decisions in the matter of transfer for| that of

Competent Authorities of the State and even: -allegations of mala fi Jides

when made must be such as to inspire confidence in the Count or are

based on concrete materials and ought not to be enteriained on the

mere making of it or on consideration borne out of conjec
surmise and except jor strong and convincing reasons, no infe,
could ordinarily be made within an order of transfer.

From the aforementioned, it is evident that the posting
perticular place is not a legal right. Article 14 guarantees

rui‘es or
yference-

o any
equality

before law only. Right to equality is a positive concept. One cqn allege.
violation of Article 14 only where there is enforceable legal rignl. In the
absence of such right, guestion OfdlSCl imination or violation ¢f Ariicle

!-l does not arise.” ]

[
The august Apex Court of India further goes ahead to

1

‘compliance with the with the provisions of the posting no

“2. Transfer of a Government servant appointed

particular cadre of transferable posts from one place t
other is an incident of service. No Government servar
employee of Public Undertaking has legal right for b
posted at any particular place. Transfer fiom one plad
other is genérally a condition of service and the empl
has no choice in the matter. Transfer from one plag

other is necessary in public interest and efficiency in
it s

public administration. Whenever, a public serva
fransferred he must comply with the order but if ther

e earns a right

s Atma m

o o
0 the
at or
eing
re o
oyee
e fo
the

e be

any genuine difficulty in proceeding on transfer it is open to’

him to make representation to the competent authorif
stay, modification or cancellation of the. transfer ordg

Jor
rof

the order of transfer is not stayed, modified or cancelled the

concerned public servanf must carry out the orde

roof

fransfer. In the absence of any stay of the transfer order a

public servant has no justification to avoid or evade

the

fransfer order merely on the ground of having magde a

representation, or on the ground of his difficulty in mg

ving

Jrom one place to. the other. If he fails to proceed on
transfer in compliance- to the rram er order. he would.

N~ /‘,,J

the extent of
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been challenged.

Service Appeal No 6782022 titked “Purveen Beginr-vs-Government of Kipyber, Pakhtunkhwy ithrough Chiaf
Seeretary Kipber Pakhtunkiva, Peshawvar and others™ decided on f15.411.2023 hy Division B3
Kaling Arshad Kian, Chewrman, and Mian, Mubanunud, Member, Executive, Khyber Pakht
Tvibunod, Pesienar., . i

ach compitsing
khwa Service
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expose himself to disciplinary action under the relevant
Rules, as has happened in the instant fcase. The respondent
lost his service as he refused to comply with the order of his
transfer from one place to the other.”

14, Last but not the least, this appeal has been filed without waiting for 90
days” waiting period provided under the law for the app"ellaie departmental
authority to decide the departmental appeal bLit today COp)!f of a Notification

No.. SO(MC)E&SE/4-16/2022/Posting/Transfer/MC dated 19.12.2022 was

- produced whereby the departmental appeat of t]ﬁxe appellant Waf; regretted. The

appellate order regretting appeal passed by the appellate authoiity has also not

i5. For the above stated reasons this.appeal fails and is dismissed with

costs. Consign.

6. Pronounced in open Court at Peshawar and given under our hands

and the seal of ribunal on this S" day of January, 2023.

#*
MIAN MUHAMMAD KALIM ARSHAD KHAN
Member (Executive) ' : Chairman |




