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Iinformed telephonically.

Court of _ . _
Case No, | 1030/2024
S.No. | Date of_order Crder or bther proceedings with signature of judge
proceedings
1 2 3
1 23/07/2024 The present éppeliant initially went in Writ

Petition before the Hon’ble Peshawar High Court
Mingora Bench and the Hon’ble High Court vide its
order dated 25.06.2024 while treating the Writ Petition
into an appeal and has sent the same to this Tribunal for
decision in accordance with law. This case be entered in
Institufion Register and entrusted to touring Single

Ben-ch_ at Swat for preliminary hearlirig to b_é put up

t'hére. on 03.09.2024. Couﬁse! for the appellant has been

By the Order of C yman
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THE
PESHAWAR HIGH.COURT
MINGORA BENCI;I,"SWAT.

! - Dated:w

1
.y Khyber Pakhtukbwa

¢ All communlcation should be
© .4 addressed to the Additionat

?Registrar of this Bench and
not to any official by name

-

sScervice Tribuanl

e _I' The Registrar, o J i ' Diury No. , H Ll L;Ur

Khyber Pakhtunkhwa Service Tribunal, 2 307" Q-Q?J'(
Pcshawar Dated
Subject: TRANSMISSION OF WRIT PETITION 944-M/2022

ALONG WITH C.M 1071-M/2024 TITLED AS “Z1A
UR RAHMAN VS GOVERNMENT OF KHYBER
PAKHTUNKHWA THROUGH SECRETARY E&SE &
OTHERS” ' o7

Dcar Sir, 1

H
i .
I am directed to send hereivith the mentioned above case (in
original),"in compliance with the order, dated: 25.06.2024 passed in C.M
1071-M/2024, by the Divisional Bench of this Hon’ble Court, for

compliance of the directions contained therein.
i

Receipt of this letter alongwith enclosures may please be

FE 8
acknowledged. . _ :
: L AT el
o ! Arbab Aziz Ahmad)
" [ dditional Registrar
Encl: i -y .
1. W.P 944-M/2022 alongwith enclosures 87 Sheets

2. C.M 1071-M/2024 in W.P 944-M/2022 alongwith enclosures 32 Sheets

Phone: 0946-885005, Exchange: 0946-885146 ’ Bdargtqaias;watzo11@gmail.com
Fax: 0946-885004 @ www.peshawarhemb.gov.pk

‘s brnat

o Ak
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1
| JUDGMENT SHEET
.~ PESHAWAR HIGH COURT,

' MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department)

C.M No.1071-M/2024
In W.P. No. 944-M/2022

Zia—ur-R_z’z_hnién ....... reeerensaiernsans (Petitioner)

| _‘ VS
Govt. of Khyber Pakhtunkhwa through
Secretary E&SE and others......... (Respondents)

 Syed . Abdul Hag, ASC for the
_petitioners.

M. Réhimullah Chitrali, Asstt: A.G
~ for the respondents. '

Date of hearing: 25.06.2024
SHAHID KHAN, J.- Zia-ur-Rahman, hercinafter the

applicant, has%_ | ;ﬁled_~ the subject miscellaneous
| f : -application in wr.i!;' petition No. 944-M of '2020,I titled
‘Zz'a-ur-Rahmqn': vs --Governlmenr of Khyber
Pakhtunkhwla t-}'z;b;,tgh .- Secretary Elémenfary .&
Secondary -Edu_c;ati_on' &  others’, decided
on 05.12.2023. -iﬂey see}_( directions of this Court
that the W.P re'fei'_f_ed t6 above be treated as service
appeal follov?ed by its sending to the Khyber
‘Pakhtunlmwa_'_.Seér.vices Tribunal for disposal in

accordance with law.

2. In e,ls_'s'ences,' the petitioners had filed the

above referred w'rit petition, which was disposed of by

Bakht Sher AlifSteno . “(D.B) Hoen'ble Mr. Justice Muhanimud Nacent Aowar
1Tun’ble Mr, Justice Shatiid Khan




this Court vide judgment, dated 05.12.2023, with the

following obséfy:at‘ith: o

“In view of the above, this aspect shall
also be decided by the competent
forum Kkeeping in view the initial
appointment of the petitioners in
juxtaposition with the terms and
‘conditions of their service. Thus,
without dilating upon the rest of the
merits, both the matters require
proper adjudication by the worthy
Services Tribunal. The petitioners
may approach to the worthy Services
Tribunal for redressal of their
grievances, if so advised, in
accordance with law.” : '

3. Keeping in view the aforesaid
observations, the petitioner approached the worthy
Khyber Pakhtunkhwa Services Tribunal through filing

his appeal but the same was returned to him vide

order, dated 02.05.2024, with certain objections

including objection No.4 to the effect that copy of the
departmental appeal has not been annexed therewith.
For the sake of ready reference, relevant part of t_he'

aforesaid order is reproduced as under:

“[...]"A civil.servant may file appeal

before the Tribunal after fulfilling

the requirements conditionalities -
enumerated in Section-4 of the Khyber

Pakhtunkhwa Services Tribunal Act,

1974, wherein, tiling at departmental

appeal before coming to the Tribunal

“is a pre-requisite and a step towards

filing of -appeal, which step has.
admittedly, not been taken by the

appellant in this appeal, therefore,

objections sustain and appeal is

returned.”

Bakht Sher Ali/Steno ) (D.B) Hon'ble Mr, Justice Mubamamad Nucem Aowar
Hon'ble Mr. Justice Shahid Khan ’




4. It dBl';flrg‘_f-:-clm‘.c“l;g:[;étitioner to approach this

N

Court through I.thé .s.Ll'bject application.

s Arg'gi:nénts of tearned counsel for the
petitioner as well _"a's the learned Assistant A.G for the
respondents were heard and record gone through with

their valuable assistance.

6. At ‘_-fthe very outset of the argumehts,

learned counsel for the petitioner stated at the bar

that while pas'sihg' the judgment, dated 05;1.2.2023,
in W.P N?'9447M2020: tile Court observed that the
petitioner may approach the worthy Services Tribunal
for redressal ofj_ hlS grievances and accordingly, he
approache;,d bﬁt ofno avéil.’ As such, he requested that
it would be in:th_é inter(f:st of petitioner, if, the main
Wwrit petition _is '.‘ordere‘d .'to be treated as Service
Appeal, follo‘whef'd-' by its sending to ‘the Khyber
Pakhtunkhwa | Services Tribunal for disposal in

accordance with law.
7. In view of the above, the subject
application is disposed of in terms that the main

writ petition No.873-M/2020 filed by the petitioner-is

Bakht Sher AlifSteno s {D.B) Hon'ble Me. Justice Mubaen:insd Nacem Anwar ’
Han'ble Mr. Justice Shahid Khaa




!

4
T T brdered to bé’sent it original alongwith its annexures
to the Khyber Pakhtunk}jwa Services Tribunal, where
it shall be treated as Service Appeal and shall be
decided in accordance with law. A copy of the same

be retained for office record.

Announced _
Dt: 25.06.2024 _ DGE

XAM|

E
Peshawar High Coust Min
A » MingateDar-uf
Axbarived Under Aricle 07 ofGasme Shypags ‘l;:;rsl';;:

dm 0& Bakhi Sher AlifSteno . {D.0) Hon'blc Mr. Justice Muhammad Narem Aawar
Hon'ble Me. Justice Shohid Khan
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_ o Ilh, Temp: No. 2024-6506 . T - Case Auto Number: 5-11795-2024
INTHEITEHANWUIHKHJCOURTIWUNQORABENCH/
DAR UL QAZA SWAT

Clwl Miscellaneous (C M) No / O i{ -M OF 2024
-i :
IN W.P. No 944-M of 2022

e

Zia ur Rahman V/8 Gmtof KPK throug:h Secretary E& SE & others

This petition has been presented h'y": I' Syed Abdul Haq Advocate
on behalf of the Applicant.

The petition is in proper form, and is accompanied by copies of all necessary
documents

Petmon be entered in the relevaut reglster and placed before Hon’ble Court
( .B)for further orders on -

Inform Applicant and his Counsel, - -

READER

‘Dated: 29/05/2024

COUNTERSIGNED

o8- )oY
ditional Registrar,
Peshawar High Court, Mingora

Bench / Dar-ul-Qaza, Swat

~F

Dated: 29/05/2024

Wekasmad frees*
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' "BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH_

(DARUL QAZA SWAT)

CMNo. _/p"F/—  -Mf2024
In o

W.P No. 944-M/2022

ZiIaUr RANMAN. .. cen cee v s caen iereeencineasen (Petitioner)
VERSUS
GOVE Of KP & OhErS. . vvv e e v everre s (Respondents)

- APPLICATION FOR RESUBMISSION
Respectfully Sheweth: '

1. That the above-mentioned CM was filed before this Hon’ble court,

which was returned due to objections.

2. That the above delay is not intentionally and willfully but due to.

unavoidable circumstances.

3. That petitioners valuable rights are connected with writ petition.

4.  That for the reason mention above your honor may please condone ‘-

only 1 day delay and grant permission to re-submit the same.

- Itis therefore humbly prayed that due to

the aforesaid reason the delay may be

£ ?kzﬂv- | ‘ﬁ e Mondoned please.

| . .0{'. . -

fﬁ / #‘73"‘& /¢, % . * Petitioner

"mstr?ﬂr ough |

t;es:aawar High (:uur:l [;}rg:}h . |
.N\ingmaﬂzﬁy |

SYED AB HAQ

ASC

O S S N
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IN THE PESHAWAR HIGH COURT, MINGORA BENCH/ DAR-UL-QAZA, SWAT

‘ OBJECTION SLIP

Zia ur Rubman  VERSUS  Govi of KPK through Seeretary E& SE & others
2eceipl No. 2024-3998 R ' ' |
1 Copies of anncxures/ page # 22,23 along with second copy arc not legible. i

Returned with the objections mentioned above. Case be re-submitted on or before 27-05-2024

fional Registrar
PHC, Mingora Bench
Dated: 17-05-2024

K/g_}w @/@é?;’w s bosar
- Bemoved
- ?”

p)




URGENT FORM

BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH
/ DAR-UL-QAZA SWAT

cCM_. J6H —m 2024 IN
W.P No. 944-M/2022

Zia Ur RARAMaN.....ooeiirerirrinene I Petitioner
VERSUS .
Govt of KP & others......cccvevvinnann Respondents

1. Will you kindly treat the accompanying C.M as urgent and in

accordance with the provisions of Rules, 9 Chapter 3-A Rules of |

orders of the High Court, Lahore Volume V.

2. The grounds of urgency are.

That the matter has already been deiced by this

honorable Court and directed the applicant/petitioner to

approached the worthy service tribunal but trib_unal

cannot entertain the same, so the applicant/petitioner’

now filing the instant petition just for seeking direction
of this honorable Court to transmit the same decided
writ petition along with annexures to the Service

Tribunal as the applicant/petitioner is arguable case and

if the matter was not decided then the petitioners would

be failed to get their original position in the matter of
promotion, secondly due to summer vacation this case

needs its early fixation.

-
Dated: /7 /5 / 2024
Cell No: 03110950959

YOURS OBEDIENTLY \\\

Filed Today




BEFORE THE PESHAWAR HIGH COURT MINGORA
BENCH/ DARULQAZA SWAT

CM___fOF7-M__ 2024 IN

W.P No. 944-M/2022

Zia Ur RGAMan......cccooceiecvcevreeiviina., Petitioner
VERSUS |
Govt of KP & OtHers............... Respondents
INDEX
S.No. | Description . Annexure | Pages |
1. [|Application : 1-5
2. | Affidavit . 6
3. |Copies of writ petition A 7-14
4. | Copy of the judgment dated B 15-21
05.12.2023
5. | Copy of the order of Registrar .C 22
' service tribunal dated -
04.04.2024 |
6. | Copy of order dated 02.05.2024 D 23
7. | Wakalatnama 24

Applicant/petitioner through Counsel

'SYED ABDU HAQ |

Advocate Supréme Court
BAR ROOM SWAT -
Cell No 0333-9546154

Filed Today Re-Filgd Today
¥ gog S

Date....




BEFORE THE PESHAWAR HIGH COURT MINGORA
BE}CH / DARULQAZA SWAT

CM____f8"HZA] 2024 IN

e

W.P No. 944M/2022

Ziaé Rahman.......... et Petitioner

VERSUS -

Govt of KP & others............cocue... Respondents

APPLICATION FOR SEEKING DIRECTIONS OF
THIS HONORABLE COURT THAT THE WRIT
PETITION MENTIONED ABOVE BE TREATED AS
SERVICE APPEAL FOR REMITTING THE SAME TO
THE_WORTHY SERVICE TRIBUNAL FOR ITS

DISPOSAL IN ACCORDANCE WITH LAW.

Respectfully Sheweth;

The facts _' of the instant application are, as
under.

1. That the applicant/petitioner filed a writ petition
No. 944—M/2022, details has alr_eady mentioned
in the said writ petition, however, this honorable

~ Court on first date of hearing called comments
from the concerned reSpo'ndents;- so they
submitted the same. (Copies of writ petition is

attached as annexure “A")

Filed Today




- BEFORE THE PESHAWAR HIGH COURT MINGORA |
'BENCH/ DARULQAZA SWAT

C.M [8 7101 2024IN

W.P No. 944-M/2022

Zia Ur RaGhman......vccecvmecceiieccinnncnnn Petitioner
VERSUS
Govt of KP & others.......cccvveeiiinannn. Respohdents |

APPLICATION FOR_SEEKING DIRECTIONS OF
THIS HONORABLE COURT THAT THE WRIT
PETITION MENTIONED ABOVE BE TREATED AS
SERVICE APPEAL FOR REMITTING THE SAME TQ
THE WORTHY SERVICE TRIBUNAL FOR ITS

DISPOSAL IN ACCORDANCE WITH LAW.

»

Respectfully Sheweth;

The facts of the instant application aré, as

under.

1. That the applicant/petitioner filed a writ petition
| No. 944-M/2022, details has already mentioned |
in the said writ petition, however, this honorable

Court on first date of hearing called comments

from the concerned respondents, so they '
submitted the same. (Copies of wfit petition and

comments are attached as annexure “A”)




2. That after hearing‘thisl hdn.o-'rablé.,Court:haé'.:.
decided the matter mentioned above and stated |
therein, “without dilating upon the rest of |
the merit both the matters require pr_op.e{r
adjudication by the service tribunal_the.'
petitioners may approach to the service
Tribunal for Redressal of their grievance m
accordance with law”. (Copy of the judgment. -

dated 05.12.2023 is attached as annexure “B”)

3. That éfter getting the judg.ment the p_eti‘.cio.rier'-' -
approached the worthy service tribunal as per
direction of this honorable.Cc;urt but the sa.me
was returned with certain objections including -~
objection No.4, that departmént appéal has not
attached with the appeal; (Copy of the order of.l
Registrar service tribunal dated 04.04.2024 is

attached as annexure "C")

4. That the petitioner removed all the objections
but the same was again returned regarding the
objection No.4, however, lastly vide order

passed by the worthy service tribunal on

Filed Today = 02.05.2024 and returned the appeals with the




observations that the appeal filed by the

petitioners are premature and stated therein the

petitioner may refile the appeals after fulling al!';.

i S the requirement of law. (Copy of order dated

02.05.2024 as annexure “D")

5. That the applicant/petitioner approached the._-

Tribunal as per the direction of this honorable

Court but the same was returned, so the

petitioners have no other efficacious remedy, ~

except to file the instant Petition on the following

grounds.
GROUNDS
A. That this honorable Court has ample power to

remit the petition to the service tribunal for its

disposal in accordance with the law,

B. That this honorabie Court has rightly directed the

applicant/petitioner to approach the worthy
service tribunal but vide order dated 02.05.2024, .

where the appeals have been returned and

Filed dilae&g%d the applicant/petitioner to remove the

Additionaf Registrar

a——— e e a—y— L




Filed Today

Additioal Registrar

objection, so if the applicant/petitioner was"

compiled to fulfill the alleged pre-requisite for

filing the appeals before the service tribunal then :
it would become time-barred, so in order to save
the lis from tﬁe rigor of limitation the writ petition
may kindly be converted into appeal and be

transmitted along with annexures.

That tHe applicant/petitioner seeking the
remittance of the instant petition mentioned -
above under the mandate of judgment of august

Supreme Court of Pakistan reported as 2023

SCMR 1451, so in this way the
applicants/petitioners should not be suffer and
'such pathway is the safe administration of

justice.

That in view of the direction of this honorable
Court which was binding upon the tribunal.
Furthermore, this ‘honorable court has émple'
power to transmit the petition mentioned above
along with its annexure to the tribunal which shall
be treated as a service appeal and the Tribunal..
shall decide the appeal in accordance with law

and applicable rules after notice and opportunity




of hearing to tﬁé-par‘ties, as _..it' is adm_itt'ed.no":
person should suffer of a delay and procedﬁre or
part of the Court as the act of the Court shall
prejudice no one. the same wisdom as rendered |
by the apex Court in the judgment reported as

2023 SCMR 334. .

E. That the applicant/petitioner seeks leave of thi_s |

honourable court to raise/argue any additional” -

point at the time of arguments.

It is, therefore, humbly prayed on .

acceptance of this application, the matter o

be remitted to the worthy service Tribunal

along with annexures to decide the same in |

accordance with the law.

Applicant/Petitioner

Through Counsel

SYED ABDUL\HAQ

Advocate, Supreme Court

Filed Today
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BEFORE THE PESHAWAR HIGH COURT MINGORA

BENCH/ DARULQAZA SWAT

CM___JoFlnm 2024 IN

W.P No. 944-M/2022

Zia Ur RGAMAN ..o eeeeieieieieetereaanenn, v Petitioner

VERSUS
Govt of KP & Others......cccccvorvinvannnn. Respondents
AFFIDAVIT

I, Zia Ur Rahman (applicant/petitioner),_do _ |

hereby solemnly affirm and declare on oath that contents

of the above application are true and correct to ..thé,best--: -

~of my knowledge and belief and nothing has been kept o

concealed_ from this honourable Court.

DEPONENT

(b

Zia Ur Rahman

S.No—é‘z.z_f_

CQI t‘lﬁed ”lat t i
. bhe abo\'e was Va““ed on Soiellm
a"l””atloll bﬂ‘ole m n E“ ')t";'da 0‘ ILg

Filed Today sio—PAlEMEN e g0 LBliid

who was Idantified by -5

A
g ho I8 persanally known to mae,
/ Oath Commissloner
eshawar High Coyrt

’ :?_ .95-. 90 ingora Banch/Dar-ul-Qaza, Swa, _




BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH /
DARULQAZA SWAT

W.P C? Ui -~ -m/2019

1. Zia ur Rahman (SS 1T, BPS-17) Son of Atiq ur Rahman, Resident = .
of Village Bajkata, Tehsil Gagra, District Buner........... Petitioner

/ﬁ"

ANNEXURE

VERSUS

1) Govt of KPK through Secretary Elementary & Secondaty
Education KPK at Peshawar. '

2) Secretary Information and Technology Govt of Khyber'
Pakhtunkhwa, Peshawar.

3) Secretary to Government of KPK Finance 'Department*at.
Peshawar. '

4)  Director Elementary and Secondary Education KPK Peshawar.
5) District Education officer District Buner at Daggar.

6) District Account Officer, Buner at Daggar........... Respondents

WRIT PETITION UNDER ARTICLE 199 OF |
THE CONSTITUTION OF ISLAMIC REPUBLIC .
OF PAKISTAN 1973

Respectfully Sheweth;

The facts of the instant are as under.

1 That the Petitioner -is faw abiding citizen, belong to

FILED TODAY

Malakand Division, and his address mentioned against his

AUG 2022

name is sufficient for service upon him.

" Additidgal Registrar

TESTED TO BE
AT TRUE QOPY




L
)
3.
FILED TODAY
18 UG 2022

Additiongl Registrar

That the Petitioner was initially ap.p'oilntec_i as LT Teaﬁ"h’er
(BPS-16) under the. NWFP/Project estabfishment - of
information  Technology Government _of. Khybe”r
Pakhtunkhwa, in Government Higher Secon‘dar\‘/ School
Jowar vide appointment letter d;alted 26.09.2066 (Copy of

appointment order is attached as annexure-A).

That the petitioner alongwith his colleagues mentioned in
appointment letter dated © 26.09.2006 ~and  was
discontinued from his service, on 30.06.2009, SO t.h'e
colleagues of the petitioner assailed such discontinuation
order via Writ Petition bearing No. 2001-P/2009 tit.Ied_ as
"lftikhar. Hussain vs Government” and subseduehtly in
W.P 2380-P/2009, titled “Muhammad Azghar vs Govt.”,
whereby this honourable Cour-t allowed both tHe petitions
mentioned ibid and directed the respondénts to tr.eat. the
petitioners of both writ petition as regular employees froml
the-date of their ser}fices were terminated/discontinued |
and also directed the competent authority to deterﬁine

their seniority in accordance with law and rules. (Copies of

ATTESTQEX\"O BE

TRUE COPY

both judgments are attached).




That the petitioner having the same case and was entitled

for same relief, also invoked the constitutional jurisdictioh

of this honourable Court, for his re-instatement and

regularization via writ. Petition bearing No. 530-M/2016,

titled as “ Zia ur Rahman vs Govt etc. " which was allowed K

by this honourable Court with the directions to the

respondents to treat the petitioner as regular employees - -
from the date of his service was discontinued, vide

judgment dated 13.03.2017. (Copy of judgment _dated'_'_ -

13.03.2017 is attached as annexure-B).

That in pursuance of the judgment passed by this

honourable Court, mentioned ibid, the petitioner was

regularized w.e.f 01.07.2009, without any back benefits

under the Khyber Pakhtunkhwa Employees Regularization .
. of Service Act, 2009 against the vacant post of (SST IT

BPS-16), vide notification dated 16.06.2017 enclosed as .

annexure-C.

That lateron the petitioner was promoted to the post of S

IT BPS-17, however he got-astonished to get the Tentative
Seniority list wherein he has been placed at Serial No. 60,

and date of his appointment was shown as 24.10.2009,

Cea\ED TO BE
ATT COPY




although this honourable Court has clearly directed "che"_.- X

respondents to regularized the petitionef w.e.fOl.Of’L2009.i '

(Copy of tentative seniority SST-IT BP5-16 is attached as-',

annexure-D)

That the respondents f'_urther. prepared a _’Iténta"tiye_ -
seniority list for SS-IT BPS-17 on thé‘basi.s of ten_.ta.tiv.ei .
seniority list SST-IT BPS-16, wherein the petitioner has B
been reflected at serial No. 113. (Copy of tentéfive :

Seniority List of SS-IT BPS-17 is attached as annexure-E)’

That the petitioner was iri'itially inducted und.e.r the NWFP,__ .'

Project Establisnment of information Technology, Govt of

KPK while his colleagues of parallel department i.e.

Education Department FATA Secretariate as all those were

regularized from the -date of their initial appointment. .

(Copy of judgment as well as Notification dated 04.07.2017

ié attached)}.

* That the petitioner approathed the concerned autharity to

rectify the date of regularization as ‘per judgment of this -

honourable Court as well as requested for annual

increments alongwith adhoc allowances, from 2006 to




2009, but they refused, so the petitioner having left no
other adequate and efficacious remedy except to file the

instant writ petition, inter alia on the following grounds.

GROUNDS

A, That after induction.in service {26.09.2006) the Petitioner
served the department till terrﬁination and Withou:_t any' o
fault on his part as the petitioner was selecfed afltler

' comp-lying the codal formalities and the blundef committed ._
by the dépa rtment which is not only regrettable but against | t
the good- governance, based on malafide, highly
discriminatory, hence liable to bé struck down éﬁd the

Petitioner is entitled for back benefits from the date of his

initial appointment.

B. That the Petitioner was regularized w.e.f 01.7.2009 while in
seniority list his date of appointment/regularization was
shown as 24.10.2009 although as per law his seniority be

reckoned from the date of initial appointment

(i.e. 01.07.2009) and not from the date as reflected in
seniority kst issued by the official respondents,

furthermore, the official respondents are duty bound to

. T );.@s




(-

comply the judgment of this honourable Court in letter and- -

|
|
| . .
spirit, so any deviation on part of official respo'ndent,-."_ - R
‘amounts to cbntempt and liable to be struck down. _ B - o
C. That as per pay slip the length of service has been -
mentioned according to the initial appointment but on the
|
|

other hand his seniority has been reckoned from
24.10.2009 which is against the law and liable to be

corrected.

D. That _this honourable court directed thé respondenfc's fbr' o
regularization of services of erﬁployee/ Petitioner from. the
date of his termination (i.e. 30.06.2009) but the 'respondenﬁ |
on one hand awarded'.ser'iior.ity from 24,10.200% whi!el. on
the other hand he was kept deprived from national incr’ea_s'ell .
of pay from the date of his appointmerﬁ without any
arrears, so guth act-amou'nts to discr_ifnination and this
h_onourab[e court has jurisdiction to entertain the instant

petition.

E. That the respondents only granted annual increment for the
FILED DAY vyear 2010, although, the Petitioner is entitled for the same

relief since their date of his initial appointment and he was

18 AYG 2022

deprived from his legitimate right which ‘affected his

\vgp TO BE
coPY




monthly salary, so the case of Petitioner involved_l_
enforcement of guarantee, provided by article 25 of the'
constitution, so the Petitioner is entitled for annual.

increments i.e. 2006 to 2009 as well as other adhoc reliefs.

That the Petitioner is Feinstated in service from fche date of .
termin'a\tioni.e. 30.06.2009 butitis evideﬁt_ from record ;chat. o |
the Petitioner worked with the respondents 'I sincé
23.09.2006, so the Petitioner is ent.iflec.i.for .the‘_ba.ck___
benéfits fro_rn intérﬁeniﬁg period i.e. from the date of their -
initial appointment till date of termination i.e. 305.2()09 as
per judgmentbearing C.P #605/2015 (Copv of judgment c.p.
605/2015 is attached may be considered part o.f _this |

petition).

That the Petitioner seek leave of this honourable court to

raise/argue any additional point at the time of arguments.

It is, therefore, humbly prayed
on acceptance of this writ petition in
the light of aforementioned
submissions the respondents be

from . the date of his initial
appointment.OR '

The respondents be directed to
re-instate/regularize the petitioner

directed to reckoned his seniority -



~ _seniority list, wherein the petitioner has been regularized w.ef
24.10.2009 instead of 01.07.2009, till the final disposal of the instant . .

pgditiond) Registral

from 01.07.2009 as per judgment of

@

this -honourable Court and his

seniority be  considered  from
01.07.2009 instead of 24.10.2009.

if. to award all the annual "

increments as well as adhoc reliefs

w.e.f 2006 to 2009 alongwith other . . -

reliefs as per his entitlement.

Petitioner _
Through

Counsel
Syed Abtiul Haq

Advocate, Supreme Court
0311.0950959

INTERIM RELIEF

It is further prayed that the respondents be restrained

from awarding further promotions on the strength of allege/impugned

writ petition.

CATE

CERTIFICATE

As per instruction of my client no such like writ petition,
earlier has been filed by the Petitioner on the subject matter before

this Hon’able Court. - %D T
- CATE

LIST OF BOOKS

1. Relevant law on the subject
2. Constitution of [slamic republic of Pakistan. (‘\

\ DVOCATE
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JUDGMENT SHEET -
IN THE PESHAWAR HIGH COURT, MINGORA . AR
BENCH (DAR-UL-QAZA), SWAT - - | % e

(Judicial Department) B |
e  ANNEXURE |

Zia-ur-Rahman Vs. Govi. of KPK through Secretary Et‘emen!dgv and
Secondary Education KPK at Peshawaf and others. '

Present: Sved Abdul Hag, A dvocate for pemmner

Khwaja Salah-ud-Din, A.A.C for official Revg ndenss. o
Date of hearing: 05.]2._2023.

SHORT ORDER

MUHAMMAD NAEEM ANWAR, J Vldc our detailed judgmcnl -

of today, placed on conncctcd W.P. ‘\Io 873 MIZOZO utlcd o

“Mulammad Azhar_and 05 others Vs, Government a'f Khyber = .

Pakhtunkhwa _through _Secretary _Elementary and Secondary . S jl
. . . . +
|

Education KPK at_Peshawar_and_others”, the ins'ta_ht petition 1S

disposed of with the obscrvations recorded therein, | ' o o S I
Announced. ‘ _ S i
05.12.2023. R (ﬂ T
JUDGE i
b= _i

JUDGE

e i b e .
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JUDGMENT SHEET '
IN THE PESHAWAR HIGH COURT,
MINGORA BENCH {DAR-UL-QAZA}, SWAT
{Judicial Departmenti)

W.P No. 873-M/2020

Muhammad Azhar and 05 others Vs. Government of Khyber
Pakhtunkhwa through Secretary Elementary & Secondary .
Education Peshawar and 07 others.

Present: Syed Abdul Haq, Advocate for Petitioners,
Khwaia Salah-ud-Din, A.A.G for officlal Respondents.
Date of hearing: - 05.12.2023 .
JUDGMENT

MUHAMMAD NAEEM ANWAR, J.- This singe judgmentin the - |

instant pctition shall also decide W.P No.944-M/ 2022 titled |

“Zia-ur-Rahman Vs. Gout. of KPK through Secretary

Elementary and Secondary Education KPK and othe}s”
as an identical question of law and facts is involved in both -
these petitio;ls. Muhammaci Azhar along with 05 others (the
petitioners of the instant petition) and Zia-ur—Rahmén (the
petitioner of connected petition) have api;)roalched to th'_is'
Court under Article 199 of the Constitutioﬁ of Islamic
Republic of Pakistan 1973 secking the issuance of -
appropriate writ in terms of direcling thc respondents to
(k‘ plat;e them in the scnioriry list with effect from thc_datc of

their initial appointment.

2. Fact3as por the ¢ontents of the petitions are that _
initially all the petitioners were appointed on 26.9.2006 b‘y'
the Directorate of Information Technology N.W.F.P, Peshawar

on contract basis as 1.T. Teachers in the Project with the title

of "Establishment of one Science and one Coinguter Lahb

Satz All/* (D.B) u_Q,\"ﬁj,[,.‘ﬁ_(& Zﬂm&;‘&‘fﬂﬂd-‘h‘_fdﬂz Q‘d}‘ﬁ‘p_,'_d.\'ll"]g . ! Q .
ATTEATED TO E:
TRUZ COPY

|
|
|
|
|




in the SchooyCo!lég_e of N.W.F.P'. Th_éir contracts were

extended time and again by thc competent authority and -

lastly, their contracts were cxtended from 01.07.2008 to . . .

30.06.2009, but later on their services were terminated with
effect from 30" June, 2009. 'i‘hey submitted their |

representations but to no avail. Besides their appointfnents, |

Schools.& .Litc"raciz Departiheﬁt of Government of NNW.F.P
had also appoiﬁtcci many L.T. and S.T. Tca'c}llers on contract
basis on diﬂer;;‘lt projects having the same nature of job as
the petitioners were performing, but the services of efnployccs :
of Schools & Litcracz:,r Department were converted 1o regular
side on contract basis till the arrival selectces of ‘N.W._F.P
Public Service Commission on 05.12.2007. They approached
to this Court th'roijigh W.P No. 2386 of 2009 which was
allowed by this Court on 17.05.2012. The responacnts filed
Civil Appeal No. 113-P of 2013 before the Hon'ble Supreme

Court, howevecr, thic same wa$ dismissed on 24.02.2016.

Thereafter, thé: fééfiﬁondcnl's through notiﬁdatibn_ dafcd_

04.07.2016 regularized the services of the petitioners with_'-
effect from 01.07.2009 witimut back benefit. Heﬁte, _t'he*'.sc': _
petitions. RcSp'ondcnﬁs were directed to furnish their para-
wise commer;ts, who through their comments, have rcfutéd
the contents of petitions and opposed the issuance of writ on

different legal issues.

3. Arguments heard and record perused.

4. Admittedly, in earlier round of litigation,- the writ of

the petitioners was allowed by this Court and for easc the

saaa)f”  (0.8) LON'RLE MR SUSTICE MUHAMMAD SAEEM ANIEAR
LQN AL MAJUSTICE MUMMAAL S .




operative part of the judgement of this Court is reproduced

as under:

“We in the circumstances have no option but to direct the
respondents to treat the. petitioners as regular employees from the
date, their services were terminate;d }discontinued and their inter se
seniority be determined by the competent authority strictly in
accordance with law and the rules on the subject. Formal orders in
this regard be also issued. However, they will not be entitled to back
benefits as they have not served the department. Thia writ petition

is disposed of in above térms.”

It appears from the order of this Court that the respondents
were directed to determine the inter se seniority in
accordance witﬁ law. The petitioners have not placed on file
their seniority list prepared by the respondents in order ;co '
determine the validity thereof qua th;: prayer of the pcti'tilcﬁ.l
Be that it may be, the seniority of the civil servants is the.
matter whiéh r-elaltcs to the terms and condition of their

service in view of the dicta laid down by the apex Court in the

case of Khalilullah Kakar Versus Provincial Police

Officer, Balochistan and others (2021 PLC (CS) 1030)

wherein it was laid down thf;lt:

“The word 'entertain' used in Article 212(2) of the Constitution is of
significance importance. This medns that any petition or proceeding
relating to the terms and conditions of service even should not be
entertained by the High Court in its constitutional jurisdiction under
Article 199 of the Constitution. In view of the facts and
circumstances of this case, entertaining and then proceceding with
the constitutional quiiions amounts to defeating the express
Constitutional mandate under which Tribunal is vested with
jurisdiction to deal with the matters of civil servants. This Court in
the case of Ali Azhar Khan Baloch v. Province of Sindh (2015 SCMR
456) has held as under: -

"149. Article 212 of the Cunstitutton ousts the jurisdiction of
High Courts and civil Courts in rcspuct of the matters pertaining to
terms and conditions of civil servants. In other words, the provisions
of Article 212 do not confer a concurrent jurisdiction to civil Courts,
High Courts and Tribunals. The ouster contemplated under the said

Article is a Constitutional command, and, therefore, of necessity

satzAlif*  {0.B) BON'BLE MR JUSTICE AIUIAMMAD NAEEM ANWAR
UON'RLE MR JUSTICE SHAII KHAN ﬂ
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restricts the jurisi:hétion of civil courts and High Courts on the
subject, which squarely falls within the exclusive domain of
Tribunals.”

10. In Asaduallah Rashid v. Muhammad Muneer (1998 SCMR 21291.
this Court held as under: -

“Constitutional petition under Art. 199 of the Constitution is
not maintainable .by .a civil servant in relation to any matter
connected with the terms and conditions of service in respect
whereof the Scrvice: Tnbunal has _]urisdiction, in view of Art. 212 of -
the Constitution of Pakistan Orders, even {f mala fide, ultra vires or
coram non judice, fell within the ambit of Service Tribunal and
jurisdiction of Civil Courts including High Court is ipso facto ousted
as result of bardng provision of Art. 212 of the Constitutiun. o

Undoubtedly, the p:etitioners are civil servants, thus, the
seniority inter se as per the list if “offends the rights of the
petitioners they may approach the competent authority for |

redressal od their grievance.

S, Though, it was not specifically prayed for by the
petitioners thét they may be awarded increnient prior to their
regularization, lfiowever, in the body of the petition and
during the courr‘sé of arguments, learned counsel for the
petitioners also requested that the increment prior to
regularization Iwas illegally w_iLBheld by the respondents.
Insofar as the increment prior to rcgularization is concerned,
that too is the part of terms and conditions of service éncl
requires the decision from the competent forum. It is

pertinent to mention that in the case of “Abdul Hameed and T

others Vs. Special Secretary Education Government _of oy

Punjab Lahore and others’ {2616 SCMR 1611), a set of
teachers approached to the High Court for grant of incremeﬁt
prior to their regularization, however, the Hon’ble Lahore
High Court treated the writ .petitions as appeals and

transmitted the same to Punjab Services Tribunal for

sale A/ {D.B) HON'ALE MR JUSTICE MUNAMMAD NAEEM ANWAR
HON'8YI MR FUSTICE SHAHID X[IAN

e P



decision thereon alongwith other service appeals, which were ‘
already pending adjudication before the worthy Services

Tribunal in view of the dicta laid down in the case of “Hameed

Akhtar Niazi Vs.  Secrotary Establishment Division

Government of i’ékistdn ancli’ o't!hers"’ {1996 SCMR '1185),
where the service appeals of the teachers were allo@ed and
the teachers wézje l:'n-:ld entitled ;‘or the increment prior to their |
regularization, againsf which, fhc department appfoached to
the Hon'ble Supreme Court, where the leave was granted and ..

thereafter, it was observed by the apex Court that:

“From the abowlz provision, it is definite that when a civil
servant eppointed to a post is ci:ltiltled to the pay sanctioned for
such post then obviously, he would also be entitled to the
ancillary privileges of such pay. As such it has been held that
when their salaries which they have received prior to their
regularization/ Fo:ifirmation were in accordance with law then
they are entitled also to the annual {ncrement on the basis of
the same no distifction can be drawn between the Un-Trained
and Trained T;Each'cz‘rs so the findings of the Tribunal by allowing
the Teachers to full annual increment for a period of first two
ycars from the di;.t:c of their original appointment till their '
regularization/ conformation alnd restricting them only to 1/2
of the increment for rest of their services woild not be just and

fair and does not meet the cuds of justice.

In the Hght of the above discus'éion, Civil Appeals Nos. 398-L to
403-L/2010, fliled by the Teécﬁers, arc allowed entitling them to
receive full annual increments for the whole period prior to their
regularization whereas Civil Appeals Nos. 404-L, 405-L/2010,
179-L to 183.L, 231-L, 424 -L, 425-L/2011 and 17 to 23/2012,

filed by Department, are dismissed.”

In view of tlilc above, this aspect shall also be decided by
the competent forum keeping in vicw the initial. appointment
of the petitioners in juxtaposition with tﬁe terms and
conditions of their service. Tﬁus, without dilating upon the

Sahz Alif*  (D.B) HRON'BLE MR, JUSTICE AUIANAIAD NAEEM ANWAR
HON'BLE MR JUSTICE SiaA LD KEHAN




rest of the merits, both the matters require proper _' -_ '
adjudication by the worthy Scrvices Tribunal. The petitioners

may approach to the \Fvorthy Scivites Tribunal for redressal _ a
of their grievance, if $0 adviscd, in accordance with law. .Botlll

these petitions are disposed of accordingly.

| Announced
| 05.12.2023.
Released on
: 23.02.2024.
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The agpenl of Me Zia-ur-Rahman received totay 1.e on 03 04.2024 is
NoOmne

appellant for complation aad resubmussion w pEey 1h dayy

1+ According to sub-rule-a of rule-6 of Knyber Pakhtunkhwd5“"-":%'{?%?

n

-3
Qe

”’7 N

; g T
DS e AREME A

iribunal rules 1974 respondents no. 3, 5 & 6 are un- rwcossary;amprcpef
sarties, in light of the rules ibid and on the wnnien direction of ’h“
worthy Chairman the above mentioned raspondent number b5e
daleod/struck out from the list of respondent

Address of appellant 1s incomplete be completed according 10 ruie oo

the Khyber Pakhtunkhwa Service Tribunal rules 1574,
Copy of termination order mentioned in para-2 2 of the memo of appeal is
aot avtached with the appeal be placed on it

. Copy of departmentat appeal s not attached with the appeal be placed

a4
TR

Copy of judgment passed by PHCIn W. P 2001/200% mentoned i para-i
~i the memo of apopeal is not attached with the appeal be placed onits
Copes of judgmaent & natification mentioned in para- 8 of the memo of
sppeal are not attached with the appeal be placed on it

tage nos. 27 1o 30 of the appeal are degible be replaced ‘::;;'
\“":il}&(.;’ﬁ‘?[ft?!‘ﬁr’.fi

Annexures attached with the appeal are notin sequence

- i ,JL

i ' ’ £ j}ﬁf {?;z ,{.{Q
“REGISTRAR = K
SERVICE TRIBUNAL.
KHYBER PAKHTUNKHWA

s e
Syed Abdul Hag Ady. ~ PESHAWAR,

g on rhe folloennyg score which is retu rae 1 thi counse! for the
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. Better Copy of page No. 22

" The appeal of Mr. Zia Ur Rahman received today i.e on 03.04.2024 is _inco_mblete on the
following score which is returned to the counsel for the appellant for completion and
~resubmission within 15 days. ' '
" 1- According to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service Tribunal rules 1974

- . respondents no. 3,5 & 6 are un-necessary/improper parties, in light of the rules ibid and
_on the written direction of the Worthy Chairman the above-menticned respondent

number be deleted/struck out from the list of respondents.

2. Address of appellant is incomplete be completed according to rule-6 of the Khyber
Pakhtunkhwa Service Tribunal rules 1974,

3- Copy of termination order menticned in para-2 of the memo of appeal is not attached
with the appeal be placed on it. ' - ' o

4- Copy of departmental appeal is not attached with the abpeal be placed eniit.

5. Annexures of the appeal attached with the appeal are not in sequence.

No.740/S.T,

Dt. 4/4/2024
\ _Registrar

Service tribuna| :
Khyber Pakhtunkhwa -

Peshawar.

Syed Abdul Haq adv.

Supreme Court at Swat.
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Better Copy of page No. 23

Mukhtiar VS Govelrnment of Khyber Pakhtunkhwa -

M. Tariq Advocate present on behaif of learned counsel for the appellants and submitted
that as to objection No. 4 regarding annexing the departmental appe'al with the appeal to
which he referred to the judgment passed in Writ Petition No 873-M of 2020 titled
Muhammad Azhar and 05 others Vs Government of Khyber Pakhtunkhwa through

" ‘Secretary Elementary & Secondary Education, Peshawar dated 05.12.2023 and stated that

. the appellant was left at liberty to approach the Khyber Pakhtunkhwa Service Tribunal for !
redressal of his grievances The judgment of the Peshawar High Court has been perused,

where, although, the petitioner was left at liberty to approach this Tribunal for redressal

of his grievances but in accordance with law. A civil servant may file appeal before the

Tribunal after fulfilling the requirements conditionalities enumerated in Section-4 of the
Khyber Pakhtunkhwa Service Tribunal Act, 1974, wherein, tiling at departmental appeal,

before comiing to the Tribunal is a pre- requisite and a step towards filing of appeal, which

step has admittedly, not been taken by the appellant in this appeal. therefore, objections

sustain and appeal is returned. The app_e_!_!an't may refile the appeal after fulfilling the

it

requirements of law. -

(Kalim Arshad Khan)

: Chairma_n
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' PESHAWAR HIGH COURT, MINGORA BENCH

1
o

 (DAR-UL-QAZA}, SWAT
FORM OF ORDER SHEET
Court of
Case No ...... SO o) O . .....
/

Serial No. of order

Dote of Orderor -

Order or other Proceedings with Signoture of Judge ond that of parties or counsel where necessary.

or plrcceeding Proceedings .
21 B C 2 3 -
05.06.2024 | C.M 1071-M/2024 in W.P_944-M/2022 (W.P be

Mushtaq Abhmad/858* {D.B)

" Treated as Service Appeal) -

Present: ‘ Syed Abdul Hag, Advocate for petitioner.
* KK ‘

In view of the prayer sought by -the_petitioner :

through instant application in juxtapositioh with the p}inciple

laid down in the reported case 223 SCMR 334. Notice; of this’

a b‘p'liéﬂatibrn'be.'iﬂss'u.é'd to the respondents for 25.06.2024.

JUDGE

1

Peshawar High Court™Mingora/Dar-ul-Qaza, Swat
Autborized Under Article 07 of Qauugit-Shatiadat Order 1934

|

HON'BLE MR. JUSTICE MUHAMMAD NAEEM ANWAR

~HON'BLE. MR. JUSTICE SHAHID KHAN,




