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23/07/2024 The present appellants initially went in Writ 

Petition before the Hon'ble Peshawar High Court 

Mingora Bench and the Hon'ble High Court vide its 

order dated 25.06.2024 while treating the Writ Petition 

.into an appeal and has sent the same to this Tribunal for 

decision in accordance with law. This case be entered in

1.

Institution Register and entrusted to touring Single 

Bench at Swat for preliminary hearing to be put up 

there on 03.09.2024. Counsel for the appellant has been 

informed telephonically.

By the Order of Chaii/nan
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All communication should be 
addressed to the Additional 
Registrar of this Bench and 
not to any official by name

PESHAWAR HIGH COURT 

MINGORA BENCH, SWAT.
1

2J2y,r^ oS' 2-PlljDated: 4?^No.

Kl«? PeldiiillltoW* 
Tribunal«

To
ii.The Registrar,,

Khybcr Pakhtunkhwa Service Tribunal, 
Peshawar

r

i ■ \
TRANSMISSION OF WRIT PETITION 873-M/2020Subject:
ALONG WITH C.M» I072-M/2024 TITLED AS
“MUHAMMAD AZHAR & OTHERS VS
GOVERNMENT OF iKHYBER PAKHTUNKHWA
THROUGH SECRETARY E&SE & OTHERS”

Dear Sir,
i

I am directed to send herewith the mentioned above case (in 

original), in compliance with the order dated: 25.06.2024 passed in C.M 

1072-M/2024, by the Divisional Bench of this Hon’ble Court, for 

compliance of the directions contained therein.

Receipt of this letter alongwith enclosures may please be

acknowledged.

(Arbab Aziz Ahmad) 
Additional Registrar
\Ji

sEnd:
1. W.P 873-iVl/2020 alongwilh enclosures
2. C.M 1072-M/2024 in W.P 873-M/2026 alongwith enclosures

107 Sheets 
36 Sheets
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www.peshawarhcmb.gov.pk
Phone: 0946-685005. Exchange: 0946-685146 • 
Fax: 0946-885004
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JUDGMENT SHEET

PESHAWAR HIGH COURT, 
MINGORA BENCH (DAR-UL-QAZA), SWAT 

{Judicial Department)

CM NO.1072-M/2024
In W.P. NO.873-M/2020

Muhammad Azhar & others (Petitioners)
vs.

Govt, of; Khyber Pakhtunkhwa through 
Secretary E&SE and others (Respondents)a

Present: Syed Abdul Haq, ASC for the
petitioners.;

Mr. Rahimullah Chitrali, Asstt: A.G 
. ' for the respondents.

Date of hearing: 25.06.2024

<0

.a;.O^

JUDGMENT

SHAHID KHAN. J.- Muhammad Azhar 8c others,

hereinafter the applicants, have filed the subject 

miscellaneous application in writ petition No.873-M

of 2020, titled ''Muhammad Azhar- &. others

Government of. Khyber Pakhtunkkwa through 

Secretary Elementary & Secondary Education & 

others', decided on 05.12.2023. They seek directions 

of this Court that .the W.P referred to above be treated

as service appeal followed by its sending to the 

Khyber Pakhtunkhwa Services Tribunal for disposal

in accordance with law.
; -

2. In essences, the petitioners had filed the

above referred writ petition, which was disposed of by
D:ikli{ Shur Ali/$icno (D. R) Hvri*liltf Mr. Justice MulinmniiiiJ Niiecm Auwnr 

lloifUlc Mr. Justice ShnhiJ Khun
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this Court vide judgment, dated 05.12.2023, with the

following observations;

“In view of the above, this aspect shall 
also be decided by the competent 
forum keeping in view the initial 
appointment of the petitioners in 
juxtaposition with the terms and 
conditions of their service. Thus, 
without dilating upon the rest of the 
merits, both the matters require 
proper adjudication by the worthy 
Services Tribunal. The petitioners 
may approach to the worthy Services 
Tribunal for redressal of their 
grievances, if so advised, in 
accordance with law.”

3. . Keeping in view the aforesaid

observations, the petitioners approached the worthy 

Services Tribunal through filing their appeals but the 

same were returned to them vide order, dated

02.05.2024, with certain objections including 

objection No.4 . to the effect that copy of the 

departmental appeals have not been annexed

therewith. For the sake of ready reference, relevant

part of the aforesaid order is reproduced as under:

“[...] A civil servant may file appeal 
before the Tribunal after fulfilling 
the requirements conditionalities 
enumerated in Section-4 of the Khyber 
Pakhtunkhwa Services Tribunal Act, 
1974, wherein, tiling at departmental 
appeal before coming to the Tribunal 
is a pre-requisite and a step towards 
filing- of appeal, which step has 
admittedly, not been taken by the 
appellant in this appeal, therefore, 
objections sustain and appeal is 
returned.”

RakhiShcr Ali/5lcno (D.U) Hun'blc Mr. Justice Muhammad Nuevni An war 
Hoirbte Mr Justice Shahid Khun

•1--.



3

4. It obliged the petitioners to approach this

Court through the subject application.

5. Arguments of learned counsel for the

petitioners as well as the learned Assistant A.G for the

respondents were’heard and record gone through with
1

their valuable assistance.
I

6. At the very outset of the arguments,

learned counsel-for the petitioners stated at the bar

that while passing the judgment, dated 05.12.2023,

in 'W.P No.873-M/2020, the Court observed that the

petitioners may approach the worthy Services

Tribunal for redressal of their grievances and

accordingly, they approached but of no avail. As such,

he requested that it would be in the interest of
f

petitioners, if, the main writ petition is ordered to be

treated as Service Appeal, followed by its sending to

the Khyber Pakhtunkhwa. Services Tribunal for

disposal in accordance with law.

In view of the above, the subject7.

application is disposed of in terms that the main writ

petition No.873-M/2020 filed by the petitioners is

(D.D) Hon'bic Mr. Justice Muhammoil Nouem Anwar 
Hon'bic Mr, Justice ShohiU Khan

Dakbt Sher Ali/Steno
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ordered to be sent in original aiongwith its annexures

to the Khyber Pakhtunkhwa Services Tribunal, where

it shall be treated as Service Appeal and shall be

decided in accordance with law. A copy of the same

be retained for office record.

Announced
Dt: 25.06.2024 JUDGE

Certifiemto be ue Copy

U
^ EXAMjl)/^
ftshawar High Courl, Mingofa/Daf-uMJaM, Swat 
Astiariiad UadwArtldt 07 cfQiwofrfrSUaijt Order I0S4

I

(

(D.B) Han'ble Mr, Justice MuhufnmaJ Nacem Anwar
Han'aie Mr. Justice Shahid lOian

Bakht Shcr Ali/Sicna

1
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File Temp: No. 2024-6505

IN THE PESHAWAR HIGH COURT, MINGORA BENCH/
DAR-UL-QAZA, SWAT

Case Auto Number: 5-I]796-2024

Civil Miscellaneous (CM) No. ^2-" -M OF 2024 

IN W.P.No.}^-M of2020

Muhanumul AzI.ar A uthers V/S GovI, of Khybcr Pakhli.nkbwa, lliroiigh Secretary (E&SE)
<& Olliers

i
This petition has been presented by,

on behalf of fhe Applicant.

The petition is in proper form, and is accompanied by copies of all necessary 
documents.

Petition be entered in the relevant register and plaeed befnre Hon’ble Court 
( .B) for further orders on

Syed Abdul Haq Advocate

Inforni Applicant and his Counsel.

‘

Dated: 29/05/2024

COUNTERSIGNED

5

Peshawar High Court, Mingora 

Bench / Dar-ul-Qaza, Swat

Ad egistrar,

Dated: 29/05/2024
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BEFO_R^Ej:H^I^SJlAWARJiiG_Hj:_OJJJlTjyWRGJDRA^B^^

(DARUL OAZA SWAT)

CM No. _/^7>__-/W/2024
/n
W.P No. 837-/VI/2020

I

i i

Muhammad Azhar & others (Petitioners)
VERSUS

Govt of KP& others (Respondents)

APPLICATION FOR RESUBMISSION
Respectfully Sheweth;

That the above-mentioned CM was filed before this Hon’ble court, 

which was returned due to objections.

1.

That the above delay is not intentionally and willfully but due to2.

unavoidable circumstances.

3. That petitioners valuable rights are connected with writ petition.

4. That for the reason mention above your honor may please condone

only 1 day delay and grant permission to re-submit the same.

condoned please.

It is therefore humbly prayed that due to 

the aforesaid reason the delay may be'

rf/ Je^'

Petitioners
Through

Aimtiona'i Kcgistrar 
Bench 
§\wat.

SYEDAB HAQ' Peshawar High Court
ASC

\

' J*



IN THE PESHAWAR HIGH COURT, MINGORA BENCH/ DAR-UL-QAZA, SWAT
OBJECTION SLIP

Miili;miiiuul Azlv.iv & olIij^ VERSUS CiovL. of Klivhcr Piikliliiiiidi\v;i ihmnali Secfcliirv <E&SEi & olh
/

CIS
Receipt No. 2024-60!i

f

Copies ol anncxiii'c.s/ page # 22.25 to 27along >vith second copy are nol legible.

t
Rerurned with the objeclions mentioned above. Case be le-siibmirrcd on or be [c 27-05-2 024 A

/Additional Registrar 

PHC, Mingora Bench
Dated: 17-05-2024

5 ir
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URGENT FORM

BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH
/ DAR-UL-QAZA SWAT

2024 IN
W.P No. 873-M/2020
C.M

PetitionersMuhammad Azhar & others....
VERSUS

RespondentsGovt of KP & others.

1. Will you kindly treat the accompanying C.M as urgent and in 
accordance with the provisions of Rules, 9 Chapter 3-A Rules 

of orders of the High Court, Lahore Volume V.

2. The grounds of urgency are.

That the matter has already been deiced by this
thedirectedandCourthonorable

applicants/petitioners to approached the worthy 

service tribunal but tribunal cannot entertain the same, 
so the applicants/petitioners now filing the instant 

petition just for seeking direction of this honorable
Court to transmit the same decided writ petition along

to the Service Tribunal as thewith annexures 

applicants/petitioners is arguable case and if the 

matter was not decided then the petitioners would be
failed to get their original position in the matter of 

promotion, secondly due to summer vacation this case 

needs its early fixation.

Dated: Hi f 2024 

Cell No: 03110950959

YOURS OBEDIENTLY

File\d\Today

tmi]w

Actional Registrar



BEFORE THE PESHAWAR HIGH COURT MINGORA 
BENCH/ DARULQAZA SWAT

^ 2024 INC.M

W.PNo. 873-M/2020

Muhammad Azhar & others. Petitioners

VERSUS

Govt of KP & others. Respondents

INDEX
S.No. Description Annexure Pages

Application1. 1-5
2. Affidavit 6
3. Copies of writ petition A 7-14

Copy of the judgment dated 
05.12.2023

4. B 15-20

5. Copy of the order of Registrar 
service tribunal dated 
04.04.2024

C 21-26

6. Copy of order dated 02.05.2024 D 27
wakalatnama7. 28

Applicants/petitioners through Counsel

n
SYED ABOm HAQ
Advocate Supreme Court 
BAR ROOM SWAT 

Cell No 0333-9546154 «

FilAdToday
Re-Filed Today

7 Y 2024 Sign
\ Date..l

ditionai Registrar0
.dditiotna! Registrar

I



BEFORE THE PESHAWAR HIGH COURT MINGORA 
B^CH/ DARU^^

h M 2024 IN 

W.P No. 873-M/2020

ZA SWAT
CM

Muhammad Azhar & others Petitioners

VERSUS

Govt of KP & others... Respondents

APPLICATION FOR SEEKING DIRECTIONS OF
...

THIS HONORABLE COURT THAT THE WRIT

PETITION MENTIONED ABOVE BE TREATED AS

SERVICE APPEAL FOR REMITTING THE SAME TO

THE WORTHY SERVICE TRIBUNAL FOR ITS

DISPOSAL IN ACCORDANCE WITH LAW.

Respectfully Sheweth;

The facts of the instant application are, as
under.

1. That the applicants/petitioners' filed a writ

petition No. 873-M/2020, details has already 

mentioned in the said writ petition, however, 

this honorable Court on first date of hearing

called comments from the concerned

respondents, so they submitted the same.

(Copies of writ petition is attached as annexure

"A") •*

File\d\Today

7 W 2024

R/»aistrar



That after hearing this honorable Court has2.

decided the matter mentioned above and

stated therein, '"without dilating upon the

rest of the merit both the matters require

proper adjudication by the service tribunal

the petitioners may approach to the

service Tribunal for Redressal of their

grievance in accordance with law". (Copy 

of the judgment dated 05.12.2023 is attached

as annexure "B")

That after getting the judgment the petitioners3.

approached the worthy service tribunal as per

direction of this honorable Court but the same

was returned with certain objections including

objection No.4, that department appeal has not

attached with the appeal. (Copy of the order of

Registrar service tribunal dated 04.04.2024 is

attached as annexure "C")

That the petitioners removed all the objections4.

but the same was again returned regarding the

objection No.4, however, lastly vide order

passed by the worthy service tribunal on
Today

\ 1AY 2024

Aflirtition'al Registrar



02.05.2024 and returned the appeals with the

observations that the appeal filed by the

petitioners are premature and stated therein

the petitioners may refiie the appeals after

fulling all the requirement of law. (Copy of

order dated 02.05.2024 as annexure "D")

That the applicants/petitioners approached the5.

Tribunal as per the direction of this honorable

Court but the same was returned, so the

petitioners have no other efficacious remedy, 

except to file the instant Petition on the

following grounds.

GROUNDS

That this honorable Court has ample power toA.

remit the petition to the service tribunal for its

disposal in accordance with the law.

That this honorable Court has rightly directedB.

the applicants/petitioners to approach the 

worthy service tribunal but vide order dated 

02.05.2024, where the appeals have been ,
filfe^Today

iwim

'Au^litional Registrar



returned and directed the applicants/petitioners

to remove the objection, so if the

applicants/petitioners were compiled to fulfill 

the alleged pre-requisite for filing the appeals 

before the service tribunal then it would become

time-barred, so in order to save the Ms from the 

rigor of limitation the writ petition may kindly be 

converted into appeal and be transmitted along

with annexures.

That the applicants/petitioners seeking the 

remittance of the instant petition mentioned

C.

above under the mandate of judgment of august

Supreme Court of Pakistan reported as 2023

SCMR 1451. SO in this way the

applicants/petitioners should not be suffer and 

such pathway is the safe administration of

justice.

That in view of the direction of this honorableD.

Court which was binding upon the tribunal. 

Furthermore, this honorable court has ample 

power to transmit the petition mentioned above 

along with its annexure to the tribunal which 

Filea today shall be treated as a service appeal and the

7MA 2024

Adi>/(ional Registrar



Tribunal shall decide the appeal in accordance

with law and applicable rules after notice and

opportunity of hearing to the parties, as it is

admitted no person should suffer of a delay and

procedure or part of the Court as the act of the

Court shall prejudice no one. the same wisdom

as rendered by the apex Court in the judgment

reported as 2023 SCMR 334.

That the applicants/petitioners seek leave of this 

honourable court to raise/argue any additional

E.

point at the time of arguments.

It is, therefore, humbly prayed on

acceptance of this application, the matter

be remitted to the worthy service Tribunal

along with annexures to decide the same

in accordance with the law.

Applicants/Petitioners

Through Counsel

•|UL HAQ 

Advocate, Supreme Court

SYED AB

F{fe\i Today

1 l[m 2024

Nditiorial Registrar
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W.P No. 873-M/2020

PetitionersMuhammad Azhar & others....

VERSUS

RespondentsGovt ofKP & others.

AFFIDAVIT

IJ^Alim Ur Rashid (applicant/petitioner No.5),

do hereby solemnly affirm and declare on oath that 

contents of the above application are true and correct to 

the best of my knowledge and belief and nothing has 

been kept concealed from this honourable Court.

DEPONENT

HALIM UR RASHID

Zaii?\
Caniflad that the ab<»e was verified on Solamn 
affirmation be^rejn(^^t^js-f-'^ay of 4<y202 M

Tfhn^-ni '•fnmtflifl ■‘y——i
aiJiiiKutlji

AY i:i\
' Oath Commissioner 

Peshawar High Court 
Mlniera BenchlOat-ul-Qaia, Swai.

-iitar• o
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BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH /

DARULQAZA SWAT (A

ANNEXUR^
-M/2019W.P

1. Muhammad Azhar Son of Sikandar Hayat, Subject Specialist 
(I.T),Resident of Nasafa Tehsil Timergara District Dir Lower.

2. Rooh Uliah Jan Son of Ghulam Wahid Jan Subject Specialistjl.T) 

Resident of Sherkhanay Tehsil Baiambat District Dir Lower.

3. Mukhtyar Son of Mehmood Zai, Subject Specialist (I.T) 
Resident of Kalpanai, Tehsil Daggar District Dir Buner,

4. Muhammad Khan Son of Khan Badshah Subject Specialist (I.T) 
Resident of Banda Tehsil Wari District Dir Upper.

5. Alim ur Rashid Son of Muhammad Afsar Khan SST (I.T), 
Resident of Bar Palaw, Tehsil Matta District Swat.

6. Mian Said Wahab, Son of Noor li1 Wahab, (I.T) .Working against 
Subject Specialist (I.T), Resident of Osakai, Tehsil. Adenzai

PetitionersDistrict Dir Lower

VERSUS

Govt of KPK through Secretary elementary & Secondary 

Education KPK at Peshawar.
1)

Secretary Information and Technology Govt of Khyber 
Pakhtunkhwa, Peshawar.

2)

Secretary to Government of KPK Finance Department at 
Peshawar.

3}

Director Elementary and Secondary Education KPK Peshawar.4)

FILDistrict Education officer District Dir Lovrer.5)

District Education officer District Dir Upper.6)

AdclitfonaL'RsgisIrarDistrict Education officer District Buner.7)

RespondentsDistrict Education officer District Swat8)

L



WRIT PETITION UNDER ARTICLE 199 OP

THE CONSTITUTION OF ISLAMIC REPUBLIC

OF PAKISTAN 1973

Respectfully Sheweth;

The facts of the instant are as under.

That the Petitioners are law abiding citizens and belong to1.

Malakand Division, and their addresses mentioned against

their name are sufficient for service upon them.

That the Petitioners were appointed on the post of I.T2.

Teachers (BPS-16) under the NVVFP/Project establishment

of information Technology Government of Khyber

Pakhtunkhwa. as their appointments are mentioned in the

proforma below on contract basis, and all the Petitioners

terminated from their services on 30.06.2009,were

(Copies of appointment orders. Termination order are

attached)
^ V I

3 i

isiraf
Date of appointmentName of teacherS.No

Muhammad Azhar1. 26,09.2005

Rooh Uliah Jan2. 26.09.2005

Mukhtyar3. 26.09.2006



Muhammad KhanA. 26.09.2006

Alim ur Rashid5. 26.09.2006
Mian Said Wahab6. 26.09.2006

That the Petitioners impugned the same in W.P bearing3.

No. 2380/2009, wherein this honourable court directed

the respondents to treat the Petitioners as regular

employees from the date of their services, and further 

directed their interse seniority be determine strictly in

accordance with law and the rules on the subject vide

judgment dated 17.5.2012 (Copy of the judgment is

attached as annexure-A)

That the respondents assailed the judgment /b/c/ in civil 

appeal bearing No. 113-P/2013 before supreme court of 

Pakistan which was dismissed vide judgment dated

4.

24.2.2016 (Copy of judgment dated 24.2.2016 is attached

as annexure-B).

That the respondents (after dismissal of their Civil 

Petition), issued appointment order of Petitioners vide 

dated 04.07.2016 and they all were regularized against

5.

i

kjfi ®
the post of I.T (Teachers) BRS-16 w.e.f 01.07.2009 without

TO Bl:
rm
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back benefits. (Copy of the Notification dated 4.7.2016 is

enclosed as annexure-C).

That the respondents only awarded annual increments6.

from 2010 as well as awarded seniority w.e.f 24.10.2009

although all the Petitioners were regularized from

01.07.2009, so the Petitioners time and again approached

the concern authority for redressal of their grievances in

the light of the judgment passed by this honourable court

vide dated 17.05.2012, but the respondents are reluctant

to pass a proper order, so the act of respondents is based

on maiafide, against the spirit of the judgment, hence the

Petitioners have no other efficacious remedy, except to

file the instant Petition on the following grounds.

GROUNDS

That after induction in service (26.09.2006) the PetitionersA.

served the department till termination and without any

fault on their part but the blunder committed by the

department which is not only regrettable but against ther\
•a maiafide, highlygood governance, based on

discriminatory, hence liable to be struck down and the



Petitioners are entitled for back benefits from the date

initial appointment.

That the Petitioners were regularized w.e.f 01.7.2009 whileB.

seniority have awarded from 24,10,2009 although as per

law their seniority be reckoned from the date of initial

appointment and not from the date of regularization, as

per judgment reported as 2014 SCMR 1289 citation "d".

That after acceptance the claim of Petitioners videC.

judgment dated 17.5.2012 passed by this honourable court

the respondents failed to re-instate the Petitioners

although there was no suspension order passed the

Supreme Court of Pakistan, the Petitioners legally entitled

for the arrears/benefits, since 17,05.2012, but they were

deprived without any justification, rhyme and reasons so

such act of the respondents is against the mandate of

constitution.

That as per their pay slips the length of their services haveD.

been mentioned according to their initial appointment

order but on the other their seniority has been reckoned

from 24.10.2009 which is against the law and liable to be
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%

corrected-(Copy of pay slips are attached may be

considered part of this petition).

That this honourable court directed for regularization ofE.

services of employees/Petitioners from the date of their

termination (i.e. 30,06.2009) but the respondent on one

hand awarded seniority to them from 24.10.2009 but bn

the other hand they all were deprived from national

increase of their pay from the date of their appointment '

without any arrears, so such act amounts to discrimination

and this honourable court has jurisdiction to entertain the

tainstant petition, ///-r: w £■

That the respondents only granted annual increments for

\

S i-vrcIJ'-e-'-
/

/

7
F.

the year 2010, although, the Petitioners were entitled for

the same relief since their date of appointments and they

were deprived from their legitimate rights which affected

-their monthly salaries, so the case of Petitioner involved

enforcement of guarantee, provided by article 25 of the

constitution, so the Petitioners are entitled for annual

increments i.e. 2006 to 2009 as well as other adhoc reliefs.
I islra?I^ddilionhl Rc

That the Petitioners were reinstated in service from theG.

date of termination i.e. 30,06.2009 but it is evident from

Tiattested 
TRUE cm
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9
record that the Petitioners worked with the respondents

since 23.09.2006, so the Petitioners were entitled for the

back benefits from intervening period i.e. from the date of

their initial appointment till date of termination i.e,

30.6.2009 as per judgment bearing C.P # 605/2015 (Copy

of Judgment C.P 605/2015 is attached may be considered

part of this petition).

That the petitioners seek leave of this honourable court toH.

raise/argue any additional point at the time of arguments.

It is, therefore, humbly prayed

on acceptance of this writ petition in

the light of aforementioned

submissions the respondents be

directed to reckoned their seniority

from the date of their initial

appointment.

to award all the annualII.

5 A
increments as well as adboc reliefs

w.e.f 2C06 to 2009.

At
true



♦

it is further prayed that, theHi.

Petitioners be held entitled for the period

as they have worked from 2006 to 2009.

Petitioners
Through

Counsels
Haq

Advocate, High Court 
0311.0950959

CERTIFICATE

As per instruction of my client no such like writ petition, 

earlier has been filed by the petitioners on the subject matter before 

this Hon'able Court. .r—s.,

/a^i^vocate

LIST OF BOOKS

L Relevant law on the subject 
2. Constitution of Islamic republic of Pakista

ADVOCATE

istrarAdditioiia

true c6\^^
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JUDGMENT SHEET 
IN THE PESHAWAR HIGH COURT, 

MINGORA BENCH (DAR-UL-QAZA), SWAT
(Judicial Department)

W.P No. 873-M/20!g&

■ 'jS A

ANNEXURE

Muhamrpf*^ Av.har and OS others Vs. Government of Khvber
Pakhtunkhwa through Secretary Elementary & Secondanj 

Education Peshawar and 07 others.

Present; Sued Abdui Hag. Advocate for PetMoners.

Khwafa Salah-ud-Din. A.A.O for ofneiat JiesBandents,

OS. 12.2023Date of hearing;

JUDGMENT

MUHAMMAD NAEBM ANWAR. J.- This singe judgment in the 

instant petition shall also decide W.P No.944-M/20_^2. titled 

•‘Zia-ur-Rahman Vs. Govt, of KPK through Secretaru

Elementary and Secondary Education KPK and others”

idcntica.1 question of law and facts is involved in both 

these petitions. Muhammad Azhar along with 05 others (the 

petitioners of the instant petition) and Zia-ur-Rahman (the 

petitioner of connected petition) have approached to this 

Court under Article 199 of the Constitution of Islamic 

Republic of Pakistan 1973 seeking the issuance of 

appropriate writ in terms of directing the respondents to 

place them in the seniority list with effect from the.date of 

their initial appointment.

as an

Facts'as'pcr the contents of the petitions are that

appointed on 26.9.2006 by

2.

initially all the petitioners were 

the Directorate of Information Technology N.W.F.P, Peshawar

contract basis as l.T. Teachers in the Project with, the title

of "Establishment of one Science and one Computer Lab

on

finypir/iiK Jirmcf' HIJtlAMMAD SAELH ASIt'AB
SitaAll/' (D.)!]
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in the School/Colleae of N.W.F.P', Their contracts were

extended time and again by the competent authority and

lastly, their contracts were extended from 01.07.2008 to

30.06.2009, but later on their services were terminated with

effect from 30^ June, 2009. They submitted their 

representations but to no avail. Besides their appointments, 

Schools & Literacy Department of Government of N.W.F.P 

had also appointed many I.T. and S.T. Teachers oh contract

basis on different projects having the same nature of job as

the petitioners were performing, but the services of employees

of Schools & Literacy Department were converted to regular

side on contract basis till the arrival selectees of N.W.F.P

Public Service Commission on 05,12.2007. They approached
.;to this Court through W.P No. 2380 of 2009 which was

allowed by this Court on 17.05.2012. The respondents filed

Civil Appeal No. 113-P of 2013 before the Hon'ble Supreme

Court, however, the same was dismissed on 24.02.2016.

Thereafter, the respondents through notification dated

04.07.2016 regularized the services of the petitioners with 

effect from 01.07.2009 without back benefit. Hence, these 

petitions. Respondents were directed to furnish their para- 

wise comments, who through their comments, have refuted 

the contents of petitions and opposed the issuance of writ on

different legal issues.

Arguments heard and record perused.3.

Adrnittedly, in earlier round of litigation, the writ of
■>

the petitioners was allowed by this Court and for ease the
iinvniTAiB mmrrui/iiA/iiMAnfi'AEF.ttAXirAit

4.

SiUUir (D.BJ



%



3

operative part of the judgement of this Court is reproduced

as under:

“We In the circumstances have no option but to direct the 
respondents to treat the petitioners as regular employees i^m the 

date, their services were termlnated/discontinned and their Inter se 
seniority be determined by the competent authority strictly in 
accordance with law and the rules on the subject. Formal orders in 
this regard be also issued, However, they will not be entitled to back 
benefits as they have not served the department. This writ petition 

is disposed of in above terms.”

It appears from the order of this Court that the respondents 

directed to determine the inter se seniority in 

accordance with law. The petitioners have not placed on file 

their seniority list prepared by the respondents in order to 

determine the validity thereof qua the prayer of the petition. 

Be that it may be, the seniority of the civil servants is the 

matter which relates to the terms and condition of their 

service in view of the dicta laid down by the apex Court in the 

of Khalilullah Kakar Versus Provincial Police

were

case

Officer, Balochistan and others (2021 PLC (CS) 1030)

wherein it was laid down that:

“The word 'entertain' used in Article 212(2) of the Constitution is of 
significance importance. This means that any petition or proceeding 
relating to the terms and conditions of service even should not be 
entertained by the High Court In its constitutional jurisdiction under 
Article 199 of the Constitution. In view of the facts and 
circumstances of this case, entertaining and then proceeding with 
the constitutional petitions amounts to defeating the express 
Constitutional mandate under which Tribunal is vested with 
jurisdiction to deal with the matters of civil servants. This Court in 
the case of All Aahar Khan Baloch v. Province of Sindh (2015 SCMR 
456) has held as under: •

"149. Article 212 of the Constitution ousts the Jurisdiction of 
High Courts and civil Courts In respect of the matters pertaining to 
terms and conditions of civil servants. In other words, the provisions 
of Article 212 do not confer a conciih'cnt jurisdiction to civil Courts, 
High Courts and Tribunails. The ouster contemplated under the said 

Constitutional command, and, therefore, of necessity

Iins-BLKMH JUSTICE SIIAllinKHAS

Article is a
SabxAli/" (O.Q) A
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lestriots the jurisdiction of civil courts and High Courts on the 
subject, which squarely falls within the enelusive domain of 
Tribunals.”
10. In Asadullah Rashid v. Muhammad Muneer (1998 SCMR 2129), 
this Court held as under: -

"Constitutional petition under Art. 199 of the Constitution Is 
not maintainable .by ,a civil servant in relation to any matter 
connected with the terms and conditions of service In respect 
whereof the Service ^Tribunal has jurisdiction, in view of Art. 212 of 
the Constitution of Pakistan. Orders, even If mala flde, ultra vires or 

judice, fell within the ambit of Service Tribunal andeoram non
jurisdiction of Civil Courts including High Court is ipso facto ousted 
as result of barring provision of Art. 212 of the Constitution.”

Undoubtedly, the petitioners are civil servants, thus, the 

seniority inter se as per the list if offends the rights of the 

petitioners they may approach the competent authority for 

redressal od their grievance.

Though, it was not specifically prayed for by tlie

petitioners that they may be awarded increment prior to their

regularization, however, in the body of the petition and

during the course of arguments, learned counsel for the

petitioners also requested that the increment prior to

regularization was illegally withheld by the respondents.

Insofar as the increment prior to regularization is concerned,

that too is the part of terms and conditions of service and

requires the decision from the competent forum. It is
\

pertinent to mention that in the case of “Abdul Hameed and 

others Vs. Special Secretary Education Government of 

Punf^f* Lahore and others (2016 SCMR 1611), a set of

5,

teachers approached to the High Court for grant of increment 

prior to their regularization, however, the Honl^le Lahore 

High-Court treated the writ- petitions as appeals and 

transmitted the same to Punjab Services Tribunal for
tlll.V’RI.F. MR. JVSTirj: AltlllAAWAD NAEEMA\WAK
lin\"HI l-MIt. JtIXTtCF.SIIAIIIO KHAN

SalnAtl/* (D.B)
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decision thereon alongwith other service appeals, \vhich were

already pending adjudication before the worthy Services

Tribunal in view of the dicta laid down in the case of “Hamced

Akhteu’ Mazi Vs. Secretara Esttzblishment Division

Oovernment of Pakistan and oihersT (1996 SCMR 1185),

where the service appeals of the teachers were allowed and 

the teachers were held entitled for the increment prior to their 

regularization, against which, the department approached to 

the HonlDle Supreme Court, where the leave was granted and

thereafter, it was observed by the apex Court that:

“From the above provision, it is deflnlte that when a civil 
servant appointed to a post is entitled to the paj^ sanctioned for 
such post then obviously, he would also be entitled to the 
ancillary privileges of such pay. As such it has been held that 
when their salaries which they have received prior to their 

regnlarlsatioh/cohnrmation were in accordance with law then 
they are entitled also to the annual increment on the basis of 
the same no distinction can be drawn between the Un'Tralned 
and Trained Teachers so the findings of the Tribunal by allowing 

the Teachers to full annual increment for a period of first two 

years from the date of their original appointment till their 
regularization/ conformation and restricting them only to 112 

of the increment for rest of their services would not be Just and 

fair and does not meet the ends of justice.

In the light of the above discussion, Civil Appeals Nos. 398-L to 
403-L/2010, filed by the Teachers, arc allowed entltUi^ them to 

receive full annual increments for the whole period prior to their 
regularisatlon where'as Civil Appeals Nos; 404-L, 405-L/2010, 
179-L to 183-L, 231-1., 424 -L, 425-I./2011 and 17 to 23/2012, 

filed by Department, ate dismissed.”

In view of the above, this aspect shall also be decided by 

the competent forum keeping in view the initial appointment 

of the petitioners in juxtaposition with the terms and 

conditions of their seiwice. Thus, without dilating upon the
Jl^STtCtl P ANit’AftF ViaSabiAli/' [D.B) nnx'niF. mk. wxnn;su,iiiii) kiian
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rest of the merits, both the matters require proper 

adjudication by the worthy Services Tribunal. The petitioners 

may approach to the worthy Sendees Tribunal for redressal 

of their grievance, if so advised, in accordance with law. Both 

these petitions are disposed of accordingly.

Announced
05.12.2023. 
Released on
23.02.2024.

JUDGE

Jl^E

1

AfffcSH'PTOBi;
true'^opy

^ •
P V I • *

im.VHI./: Hit. JI/STirt:MIUMMM.tn S'aKKM y^MVAR ,UbiAli/* (D.D)
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I he appeal of Muhammad Azhar received today 

03,0^,2024 is incomplete on the following score which is
r>sel lor the appellant for completion and resubrnission within .1‘j days

i.e on 

returned to the

cou

of rule-6 of Khyber Pakhlunkhwa Service
-necessarv/improper

direction of the 
number be

1 According to sub-rule-4
Inbunai rules 1974 respondents no. 3, 5 & 6 are un

in light of Uie rules ibid and on the wrilteit 
yvoniiy Chamnan the above mentioned respondent 

dt'leied/slruck out from the list of respondent.
Address of appellant is incomplete be completed according

Pakhlunkhwa Service Tribunal rules 1974.
order mentioned in para ? of the nnemo of appeal is

to rule-6 of
1-

ihc Khyber
i Copy ol termination

attached with the appeal be placed 

.5 Copy of departmental appeal is not ....

on it.
not attached with the appeal be placed

on it.
5- Aunexures

are not in sepuence.of the appeal attached with the appeal

/s.r.i';u

/7024 rDl L, t/
REGISTRAR Y/f 7 

SERVICE TRIBJNAI 
KHYBER PAKHIUNKHWA 

PESHAWAR

Syed Abdul Hag Adv.
Supreme Court at Swat.
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Thr- ;jppe9l of Mr Rooh Ullah Jan received today i-o on 03.04.30?4 *

10 Lh'; '.OLinset -O' IhiincompIf-U; on the irjllo'//<ng score which is return*‘f; 
appc-tiant for completton and resubmission within lb days

of ru!e-6 of Khyber PakhiunkhwS Service 
. 3, 5 & 6 arc- un-neccssary/improper 

I (ho wriiien direction of the 

mentioned I'esriondcin r^uit'acr m-

1- According.' io Sub-ruic-'l
iribunal rules 1974 respondents no

in ll|*ht of the rules ibid and on 

Worti'iy Chairman the above i .. 
delelod/sUuck out from the list of respondent.

2 Address of appellant is incomplete be completed according 

l>akhtunkhwn Service Tribunal rules 1974

[iariiCS.

to ruic -6 61

the Khyber
3- Copy of termination order mentioned m para-

attached with the appeal be placed on it.
attached with the appeal be piacec.

2 of the memo of appeal is

not
4- Copy of departmental appeal is not

on It.
Annexures of the appeal attached with the appeal are not m sequence5^

ys.T.„•No.
./ •

■ A : 1W3024.Dt. /

registrar '
SERVICE TRIBUNAL 

KHYBER PAKHTUNKHWA 
PESHAWAR.

'■i

Syed Abdul Hag Adv. 
Suoreme Court at Swat.
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Better Copy of page No. 22

i

The appeal of Mr. Rooh Ullah Jan received today ie on 03.04.2024 is incomplete on the 
following score which -is returned to the counsel for the appellant for completion and 
resubmission within 15 days.

1- According to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service Tribunal rules 1974 • 
respondents no. 3, 5 & 6 are un-necessary/improper parties, in light of the rules ibid and 
on the written direction of the Worthy Chairman the above-mentioned respondent 
number be deleted/struck out from the list of respondents.

2. Address of appellant is incomplete be completed according to rule-6 of the Khyber 
, Pakhtunkhwa Service Tribunal rules 1974.

3- Copy of termination order mentioned in para-2 of the memo of appeal is not attached 
with the appeal be placed on it.

4- Copy of departmental appeal is not attached with the appeal be placed on it.

5. Annexures of the appeal attached with the appeal are not in sequence.

No. 743/S.T, 

Dt. 4/4/2024

Registrar 
Service tribunal 
Khyber Pakhtunkhwa 
Peshawar.

Syed Abdul Haq adv.

Supreme Court at Swat.

Ik
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rtio nppenl of Mr. MuimtnnKid Kh:»ii fccc;iv>;il Iik,1,iv i <- on OH 04 

is inconiplelo on ihc following score which is runinuHl Oj Ww o;un-,*'i let 
iho L^ppcllr^nt for completion and resnbmisston witfnn Tj linv-

sub-fule A ol rulc-fi of Kliyber PakhUinkiiwa Service1- Accoriling lo
Tribunal rules .1974 respondents no. 3. S S« 6 :in.: utV'nece’.:.arv/i"'propei 
parties, in light of the rules ibid and on. the written direction of the 
Worthy Chairman the above menliuned rospoudui't numbei hc 

deleichl/struck out from the list of respondent 
7 Address ol appellant is incomplete be completed accoo mg 

the Khvber P,khiunkhw,i Service 1 r,bun.',l rules 19 

3- Copy of termination order menlionp*d m para 2 

ttached with the appeal be placed on it 

of departmental appeal is not a.

10 rule-& ol

Uached with the appeal be placednot a 

4- Copy
on it 

5 Aonexurcs
are not m sequence'aliached svnh the appeal
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i registrar
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ihC' counsel for Ihc

'lic .i|i()i..il (.1 Ml Alird lit leccived totliiv c-

cciK!- wi'iich i;, lettitnecl ujII i‘ I I'l i( ill ‘I I •

hii -iinfl r<;!.ub(nission v/'Uun !5c!;iV-'>
'll I I I'll*

Accor.Jin,, 10 i.„H ol rulc-6 of Khvbof Pbkhlunkhwa Serv.co
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vVuill'iv Ch.ilt ni.it. ih.'< .-ibove montiotied
rlc-leti'il/strucK out irom she list of respondons
A.Idtes;. of appelbirtt is incomplete be completed .Kcordinp. to rute-u :) 
tin; Khybui (bikhtunkhwa Service Iribuna! rules 1974

3 Copv ol ic' minat’ion order mentioned in para^? of the memo of appeal .s 

nrji ,II lathed v.'iiii she appeal be placed on n,
4 Coin- of dcparirnensal appeal is not attached with she appeal be placed

t.irt il
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Better Copy of page No. 25

The appeal of Mr. Alim Ur Rashid received today i.e on 03.04.2024 is incomplete on the 
following score which is returned to the counsel for the appellant for completion and 
resubmission within 15 days.

1- According to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service Tribunal rules 1974 
respondents no. 3, 5 & 6 are un-necessary/improper parties, in light of the rules ibid and 
on the written direction of the Worthy Chairman the above-mentioned respondent 
number be deleted/struck out from the list of respondent.

2. Address of appellant is incomplete be completed according to rule:6 of the Khyber 
Pakhtunkhwa Service Tribunal rules 1974.

3- Copy of termination order mentioned in para-2 of the memo of appeal is not attached 
with the appeal be placed on it.

4- Copy of departmental appeal is not attached with the appeal be placed on it.

5. Annexures of the appeal attached with the appeal are not in sequence.

No. 745/S.T,

. Dt. 4/4/2024

Registrar 
Service tribunal 
Khyber Pakhtunkhwa 
Peshawar.

Syed Abdul Haq adv.

Supreme Court at Swat.
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'Hf appeal of Mian Said Wahab received inclny j.m uh 03.Oa ;j07i < 

inconiplcle on the following score which is returned to the counsel lor me 

appdllniH (or completion and resubmission within IS days.

i Aucoiding to sub-.uie4 of rule-6 of Khyber Pakhlunkhwa Service 
Inhunnl rules 1974 respondents no. 3, 5 & 6 are un-nccessery/improper 
pFirtir^s, in light of the rules ibid and on the written rjirc-'ciion of the 
VVoi-tliy Chairman the above mentioned respondent number be 

lod/struck out from the list of respondent.
tncompleie be completed according

^Vbei- Pakhiunkhwa Service Tribunal rules 1974.
3- oapv of terminatiof* order menuoned in para-? o! the memo of aopeal is

attached with the appeal be placed on it.
of deparimenial appeal is not attached with the appeal bo piacea

(jf'ln

s ol npipC'ilant e. to rule-6 ol

Ih,: Ki

attached with the appeal are not in sequenceS- Tnimsures

/S.T.■ 1NO ; T
/

,/< I/20?4. (/! I1
ItEGlS'lRAR

SERVICE TRIBUNAL 
KHYBfR PAKHTUNKHWA 

Pi SHAWAK.

Syed Abdul HaflAd.y- 
Supreme Court at^Swat.
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Better Copy of page No. 26

The appeal of Mr. Mian Said Wahab received today i.e on 03.04.2024 is incomplete on the 
following score which is returned to the counsel for the appellant for completion and 
resubmission within 15 days.

, 1- According to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service Tribunal rules 1974 
respondents no. 3, 5 & 6 are ,un-necessary/improper parties, in light of the rules ibid and 
on the written direction of the Worthy Chairman the above-mentioned respondent 
number be deleted/struck out from the list of respondent, '

2. Address of appellant is incomplete be completed according to rule-6 of the Khyber 
Pakhtunkhwa Service Tribunal rules 1974.

3- Copy of termination order mentioned in para-2 of the memo of appeal is not attached 
with the appeal be placed on it.

4- Copy of departmental.appeal is not attached with the appeal be placed on it.

5. Annexures of the appeal attached with the appeal are not in sequence.

No. 741/S.T,

. Dt. 4/4/2024

Registrar 
Service tribunal 
Khyber Pakhtunkhwa 
Peshawar.,

Syed Abdul Haq adv.

Supreme Court at Swat.
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Better Copy of page No. 27

Mukhriar VS Government of Khyber Pakhtunkhwa

Mr. Tariq Advocate present on behalf of learned counsel for the appellants and submitted 
that as to objection No. 4 regarding annexing the departmental appeal with the appeal to 
which he referred to the judgment passed in \Writ Petition No 873-M of 2020 titled 
Muhammad Azhar and 05 others Vs Government of Khyber Pakhtunkhwa through 
Secretary Elementary & Secondary Education, Peshawar dated 05.12.2023 and stated that 
the appellant was left at liberty to approach the Khyber Pakhtunkhwa Service Tribunal for 
redressal of his grievances The judgment of the Peshawar High Court has been perused, 
where, although, the petitioner was left at liberty to approach this Tribunal for redressal 
of his grievances but in accordance with law. A civil servant may file appeal before the' 
Tribunal after fulfilling the requirements conditionalities enumerated in Section-4 of the 
Khyber Pakhtunkhwa Service Tribunal Act, 1974, wherein, bling at departmental appeal 
before coming to the Tribunal is a pre- requisite and a step towards filing of appeal, which 
step has admittedly, not been taken by the appellant in this appeal, therefore, objections 
sustain and appeal is returned. The appellant may refile the appeal after fulfilling the 
requirements of law.

(Kalim Arshad Khan)

Chairman

I
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PtSHAWAR HIGH COURT. MINGORA BENCH
(DAR-UL-OAZAI. SWAT

FORM OF ORDER SHEET

Court of.

Case No. of.

Serial No. of order
or proceedit^g

Dote of Order or
Proceedings

Order or other Proceedings with Signature of Judge and that of parries or counsel where necessory.

1 2 3

05.06.2024 CM 1072-M/2024 in^ W.P 873-M/2020 (W.P be
Treated as Service Apoean

Present: Syed Abdul Haq, Advocate for petitioner.

♦**

In view of the prayer sought by the petitioner

I* !Ji0. ( 7u
through instant application in juxtaposition with the principle

laid down in the reported case 223 SCMR 334. Notice of this

application be issued to the respondents for 25.06.2024.

}

JUDGE

JUL GE

Certified to beurue Copy

iEXAHI
Peshawar High Court,
Aulhorittd Under Ariicle 07 ol panonn-e-Shahadal Order I9S4

•ul-Qa2a', Swat

/
■S’

(D.B) HON'HLEiMII .III.S l'irF. ,ViimAMMAl>NACF,MANWAK 
HON'IILi: MR. .lUSTICE .SHAHID KHAN.

Mushtaq AJimsd/SSS*
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