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Form-A
'FORM OF ORDER SHEET
Couﬁ of _ .
Case No. 1031/2024
S.Ng. Date_ of order - Order or other proceedings with signature of-ju.cige o
proceedings '
1 2 3
1 23/07/2024 The present appellants initiQa.liy went in Writ .

-

Petition before the Hon’ble Peshawar High Court
Mingora Bench and the Hon’ble High Court vide its
order dated 25.06.2024 while treating the Writ Petition
into an appeal and has sent the same to f.his Tribunal for

decision in accordance with law. This case be entered in

Institution Register and entrusted to \touri_ng-SingIe

Bench at Swat for preliminary hearing to be put up

the_r\e on 03.09.2024. Counsel for the appellant has been

By the Order of C)h?man
o -
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TH E ' 1 All communication should be
PESHAWAR HIGH COURT Ko grotrar ot his Banch and
MINGORA BENCH’ $WAT. not to any official by name
No. '2-2‘/*!'\!*' | Dated:_ /.3 - 05'2—02_1—1

' . K!n brer Pakhinhibhwe

. . v, i . service Tribunal
To : ] ' ' '
The Registrar, g- \‘ o ! " _H_Q[_L:f 3
o . Khyber Pakhtunkhwa %Lrwcc Tribunal, A3-07 —G',laal(,/
Peshawar , Dated S
Subject: TRANSMISSION OF WRIT PETITION 873-M/2020

ALONG WITH <<.M? 1072-M/2024 TITLED AS
“MUHAMMAD - AZHAR & OTHERS VS
GOVERNMENT OF iKHYBER PAKHTUNKHWA
THROUGH SEC_RETARY E&SE & OTHERS”

Dear Sir,

I am directed to send hereiavith the mentioned above case (in
original), in compliance with the order dated: 25.06.2024 passed in C.M
1072-M/2024, by the Divisional Bench of this Hon’ble Court, for

compliance of the directions contained therein.
Receipt of this letter alongwith enclosures may please be
1 .
acknowledged. '
L] |
“ 2 o? o>
(Arbab Aziz Ahmad)
Q\Yddilional Registrar
¢
Euncl: - :
1. W.P 873-M/2020 alongwith enclosures 107 Sheets
2. C.M 1072-M/2024 in W.P 873-M/2020 alongwith enclosures 36 Sheets
t'_'—_‘—-.-..._ I
4
Phone: 0946-885005, Exchange: 0946-885146 . - ' [gdarulqazaswatztm@gmau .com
Fax: 0946-885004 ' (G) www.peshawarhcmb.gov.pk
e ".h_,ﬂ
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JUDGMENT SHEET
PESHAWAR HIGH COURT,

MINGORA BENCH (DAR-UL-QAZA), SWAT -
(Judicial Department)

C.M No.1072-M/2024
In W.P.No.873-M/2020

Muhamniad Azhar & others ......... (Petitioners)
' V8.

Govt. '(’)t“_"f'Tl'Kh:yb‘er' Pakhtunkhwa through

Secretary E&SE and others......... (Respondents)
" Present: - Syed Abdul Haq, ASC for the
- petitioners, ‘ :

" Mr. Rahimullah Chitrali, Asstt: A.G
“for the respondents.

Date of heariﬁg:I25.06.2024

JUDGMENT
SHAHID KHAN, .J.- Muhammad Azhar & others,

‘? "~ hereinafter the ':é})plicants, have filed the subject

miscellaneous application in writ petition No.873-M

of 2020, tit]ed :‘jMuhammad Azhar- & others vs

Government of g .Kll'_z‘yber. Pakhtunkhwa  through
| SBCP;QIGFJIJ Elenﬁem‘ary & Secondary FEducation &
others’, decided on 05.12.2023. They seek directions
of this Court thét'__the W.P referred to above be treated
as service aﬁpe"él followed by its sending to the
-Khyber Pakhtunkhwa Services Tribunal for disposal

in accordance with law.

2 In essences, the petitioners had filed the

above referred writ petition, which was disposed of by

Bukht Sher AlifSteno L (D.B)  Hoen'ble Mr. Justice Muolammad Npeein Anwar i
o Hon'tle Mr. Justice Shahid Khon . i
!
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" this Court vide judgment, dated 05.12.2023, with the
following observations:

“In view of the above, this aspect shall
also be decided by the competent
forum keeping in view the initial
appointment of the petitioners in
juxtaposition with the terms and
conditions of their service. Thus,
without dilating upon the rest of the
merits, both the matters require
proper - adjudication by the worthy
Services Tribunal. The petitioners
may. approach to the worthy Services
Tribunal for redressal of their
grievances, if so advised, in
ac?okdance with law.”

3. Keeping -in' view the aforesaid
observations, the_lipetitioners approached the worthy
Services Tfibﬁ-ﬁa:i:-;th_rough filing their appeals but the
same were retL_ll'!_r-nl'ed to them vide order, dated
02.05.2024, w1th - certain  objections including
objection No.léjl ‘1o the effect that copy of the
departmental ..aéf)e.als have not been annexed
therewith. For the sake of ready reference, relevant

part of the aforesaid order is reproduced as under:

“[...] A civil servant may file appeal
before the Tribunal after fulfilling
the = requirements conditionalities
enumerated in Section-4 of the Khyber
Pakhtunkhwa Services Tribunal Act,
1974, wherein, tiling at departmental
appeal before coming to the Tribunal
is a pre-requisite and a step towards -
filing- of appeal, which step has
admittedly, not beemr taken by the
appellant in this appeal, therefore,
objections sustain and appeal is
returned.”

Bakhr Sher Ali/Steny el (D.8) Hen'ble Mr. Justice Mubaminsd Naocem Anwar
' Hon'ble Mr, Justice Shahid Khan
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4. It obl_ig'ed- the petitioners to approach this
Court through .theiziéubject application.

5. Argu_rhents of learned counsel for the
petitioners as Wel'l'_-as the learned Assistant A.G for the
respondents wéreib}gard and record gone through with

their valuable assistance.

6. At- thevery Ioutset of the arguments,
learned cc‘)unsel.:f(;r Ithe petitioners stated at the bar |
that while passi.n'.g the judgment, dated 05.12.2025,_
in W.P No.873—@2020;- the Court observed that the
petitioners may.'.: approach the worthy Services
Tribunal fér rg:'dressal of their grievances and
accordingly, tfie:;)./};éllpproached but of no avail. As such,
he requested thaz it would be in the interest .of
petitioners, 1f, the_main writ petition is ordered to be
treated as Servicé :Appeal, followed by its sending 'to

the Khyber Pakhtunkhwa Services Tribunal for

disposal in accordance with law.

7. In '.v‘:iew of the above, the subject
application is disposed of in terms that the main writ

petition N0.873-M_2020 filed by the petitioners is

Bakht Sher Ali/Siena N (D.B) Hon'ble Mr. Justice Muhammod Nacem Anwar
: ' Hon'ble Mr. Justice Shohid Khan




ordered to be sent in original alongwith its annexures
to the. Khyber Pakhtunkhwa Services Tribunal, where
it shall be treated as Service Appeal and shall be
decided in accordaflce with law. A copy of the same

be retained for office record.

Announced

Di: 25.06.2024 JUDGE

&

Certified\to be True Copy

U
EXAM|

Peshawar High Court, Mingora/Dar ul-Q
! . -ukQaza, Swat
Aatharized lnder Artcle 07 of Qaosac-e Shahadat Qrder 1984

. LQ. )/Lstkhl Sher AlifSieno {D.B) Han'bic Mr, Justice Muhammad Nacem Anwar
5?1 ;[ 0 2/6 Hon'tite Mr. Justice Shabid Khun
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File Temp: No. 2024-6505 " " Case Auto Number: 5-11796-2024

IN THE PESHAWAR HIGH COURT MINGORA BENCH/
| DAR-UL- QAZA SWAT

~ Civil Miscellaneous (C M) Nn ;,0 %2/ -M. OF 2024

%}y . '
INW PNo!ﬁ Mof202(]

Muh ammad Azhar & others VIS Govi, ol Kh\ ber Pakhtunkliva, through Sceretary (E&SLE)

& others

This pe:tition has been presented by-:_ o Syed Abdul Haq Advocate

on behalf of the Applicant.

‘The petition is in proper form, ancl i$ 'tccompamed by copies of all necessary
documents, - :

Petmon be entered in the relu*ant |eg15tea and placed before Hon'ble Court
{( .B)for {urther orders on :

[uform Aj)plicant and his Counsell._" 3

Dated: 29/05/2024

COUNTERSIGNED

Pig Jo>4

‘Ad |t10nal egistrar,
Peshawar High Court, Mingora
Bench / Dar-ul-Qaza, Swat

Dated: 29/05/2024

Wokanmad lpees ™

PYRY
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BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH
(DARUL QAZA SWAT)

. CMNo._/oF>-  -M/2024
n
W.P No. 837-M/2020

f | - Muhammad Azhar & others................... (Petitioners)
VERSUS
Govt of KP & others.......................... (Respondents)

_ . APPLICAT ION FOR RESUBMISSIO
Respectfully Sheweth:

1. That the above;mentioned CM was filed before this Hon’ble court,

which was returned due to objections.

2. That the above delay is not intentionally and willfully but due to

unavoidable circumstances.
3. That petitioners valuable rights are connected with writ petition.

4. That for the reason mention above your honor may please condone

only 1 day delay and grant permission to re-submit the same.

W‘/ ,e#f Itis therefore hu'mbly prayed that due to

gp/'f"z the aforesaid reason the delay may be

o Ze
é ﬁ“b /:/7 ﬂw’/ condoned please

Petitioners
Through '

| f.n.‘.iull;le. ai lvubrbv él. . |
- peshawar High Gourt, Bench SYED AB

I\ﬂmgur%/fmswat - . ASC

PR .
PRS2 e S C Amae i -
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J- IN THE PESHAWAR HIGH COURT, MINGORA BENCH/ DAR-UL-QAZA, SWAT
| OBJECTION SLIP

| Muhammad Azhar & others  VERSHUS  Gove of Khvber Pakliunkhwa through Scerctary (E&SE) & others
Reci’z:};! No. 2024-6841 3 e

¢

N

l Copies of annexures/ page # 22,25 to 27along with second copy arc not legible.

1

| l | | ‘Additional Registrar
: ' PHC, Mingora Bench

Dated: 17-05-2024

K/'grw @@QJM hes beecr
Lemoyeo

27— 5 —@2024




URGENT FORM

,BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH
'/ DAR-UL-QAZA SWAT '

CM__Jo Fr-n] 2024IN
W.P No. 873-M/2020

Muhammad Azhar & others................. Petitionérs
VERSUS _
Govt of KP & others......ccvvuveecninannns Respondents -

1. Will you klndly treat the accompanying C.M as urgent and ln.'

of orders of the High Court, Lahore Volume V.,
2, The grbunds of urgency are.

That the matter has already been deiced by this
honorabie Court and directed = ‘the

applicants/petitioners to apprbached the worth"y

accordance with the provisions of Rules, 9 Chapter 3-A Rules-'_ .

service tribunal but tribunal cannot entertain the same, :

so the applicants/petitioners now filing the instant B

petition just for seeking direction of'th-is honorablé‘ '

Court to transmit the same decided writ petition along

with annexures to the Service Tribunal as the . S

appllcants/petltloners is arguable case and if the"

matter was not decided then the petitioners would be

failed to get their original position in the matter of

_promotion, secondly due to summer vacation this ca_se'._'l'_

needs its early fixation.

e
Dated: 77/ 572024
CeH_NIO: 03110950959

YOURS OBEDIENTLY
Fildd\Today

900

Additiona Registrar




BEFORE THE PESHAWAR HIGH COURT MINGORA
- BENCH/ DARULQAZA SWAT

M Je o~ 2024 1IN

W.P No. 873-M/2020

Muhammad Azhar & others.................. Petitioners
VERSUS
Govt of KP & others.........coccvvvvuee. Respondents
INDEX
; S.No. | | Description Annexure | Pages
j 1. | Application 1-5
| 2. | Affidavit ' | 6
3. | Copies of writ petition A 7-14
4, |Copy of the judgment dated B 15-20
: 05.12.2023 |
5. {Copy of the order of Registrar C 21-26
' service tribunal dated : '
04.04.2024 ,
6. |Copy of order dated 02.05.2024 - D 27
-7. |wakalathama 28

Applicants/petitioners through Counsel

SYED AB %
Advocate Supreme Court

BAR ROOM SWAT
Cell No 0333-9546154

Fildo\ Today | | Q

" Re-Filed Today Nf‘*ﬂﬂ L for
T MY 202% , _

Y 9%

Additional Registrar




BEFORE THE PESHAWAR HIGH COURT MINGORA
BENCH/ DARULQAZA SWAT

CM____[o #3- M 2024 IN

e

W.P No. 873-M/2020

Muhamrad Azhar & others,.............. Petitioners
' VERSUS
Govt of KP & others............c..cuu..... Respondents

APPL_ICATI_QN FOR SEEKING DIRECTIONS OF
THIS HONORABLE COQURT THAT THE WRIT
PETITION MENTIONED ABOVE BE TREATED AS
S_ERVI_C_E APPEAL FOR REMITTING THE SAME TO
THE WORTHY SERVICE TRIBUNAL FOR ITS
DISPOSAL IN ACCORDANCE WITH LAW.

Respectfully Sheweth}

The facts of the instant applicatioh are, as

under.

1. That thé a-ppIicants/petitione_r;' filed a writ
petition Nd. 873-M/2020,. details has already
mentioned in the said writ petition, however,
this honorable Court on first date of hearing
called comments from the concerned
respondents, so they submitted the sarhe.
(Copies of writ petition is attached as annexure
\\An) | =

Fildd\Today '“ |
7MY 2024

A Ana] anistrar

RSN



\HAY 2024

That after hearing this honorable Court has

decided the matter mentioned .above and

stated therein, “without dilating upon _the'

- rest of the merit both the matfers require

proper adjudication by the service tribunal

the petitioners may approach_ to the

service Tribunal for Redressal of their

grievance in accordance with law”., (Copy

of the judgment dated 05.12.2023 is attached

as annexure “"B")

That after getting the judgment the petitioners

appi'oached the worthy service tribunal as per:

direction of this honorable Court but the same’

was returned with certain obiections including

objection No.4, that department appeal has not

attached with the appeal. (Copy of the order of

Registrar service tribunal dated 04.04.2024 is

attached as annexure “C")

That the petitioners removed all the objections

but the same was again returned regarding the

objection No.4, however, lastly vide order

passed by the worthy service tribunal on

d Today

Aflditional Registrar

{



02.05.2024 and returned the appeals with the
observations that the appeal filed by the.
petitioners are premature and stated .thereinl-
the petitioners may refile th_e appealé. after
fulling all the requirement of law. (Copy of

order dated 02.05.2024 as annexure “D”)

5. That the applicants/petitibners approached the.
Tribunal as per the direction of this honorable .
Court but the same was returned, so the
petitioners havé no other efficacioué remedy,
except to file the instant Petition on the

following grounds.

GROUNDS

A That this honorable Court has ample power to -
remit the petition to the service tribunal for its

disposal in accordance with the law.

B. That this honorable Court has rightly directed
the applicants/petitioners to approach the
worthy service tribunal but vide order dated

02.05.2024, where the. appeals have been

‘Aditional Regisfrar
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returned and directed the applicants/petitiohers
to remove the objection, S0 if the |

'applicants/petitioners were compiled to fuffill

the alleged pre-requisite for filing the appeals

before the service tribunal then it would become
time-barred, so in order to save the lis from the
rigor of limitation the writ petition may kindly be o

converted into appeal and be transmitted albng _

with annexures.

_.That the applicants/petitioners seeking thel--
remittance of the instant petition mentioned
above under the mandate of judgment of august
 Supreme Court of Pakistan répofted as 29_2_3
SCMR 1451, so in this way the

applicants/petitioners should not be suffer and

such pathway is the safe administration of

justice.

That in view of the direction of this honorable )

Court which was binding upon the tribunal.

Furthermore, this honorable court has ample:

power to transmit the petition mentioned above

along with its annexure to the tribunal which

[0daY shall be treated as a service appeal and the




Tribunal shall decide the appeal in accordance

with law and applicable rules after notice and’
opportunity of hearing' to the parties, as.- it is._' L
‘admitted no person should suffer of a delay and -
procedure or part of the Court as th.e éct of_thle
.Court shall prejudice no one. the sam.e wisdom

aé rende.red by the apex Court in the judgment

reported as 2023 SCMR 334.

E. That the applicants/petitioners seek leave of this
honourable court to raise/argue any additional

point at the time of arguments.

It is, therefore_,'-humbly prayed on
acceptance of this application, the r.natter_'_.
be remitted to the wbrthy service Tn‘bdnal-_
along with annexures to decide the saﬁwé"- I- '

in accordance with the law.

Applicants/Petitioners

Through Counsel

4
SYED ABMJL HAQ

Advocate, Supreme Court

Additiorlal Registrar
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W.P No. 873-M/2020

Muhammad Azhar & others.................... Petitioners
VERSUS
Govt of KP & others........cveevvivennann Respondents
AFFIDAVIT

IHAlim Ur Rashid (applicant/petitioner No.5),
do hereby solemnly affirm and declare on oath that
contents of the above application are true and correct to
the best of my knowledge and belief and nothing has

been kept concealed from this honourable Court.

DEPONENT

i ALIM UR RASHID

3 No

Cartiflad that the aboye was verified on Solemn

affirmation hefore me\on this-f-fday ol 20
S AN A

—

by .
oo Tt A fS0n oS K
cvoe.iantinan Asmma S € e erime e

¥  r " p sWand
\/ Onth Commissioner

Psshawar High Court
Mingora Bench/Dar.ul-Qaza, Swal.
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. BEFORE THE PESHAWAR HIGH COURT MINGORA BENCH / -
DARULQAZA SWAT S % |
. | | EXURE
VY - -M/2019 ANNEAL .

()

. Muhammad Azhar Son of Sikandar Hayat, Subject Specialist

(1.T),Resident of Nasafa Tehsil Timergara District Dir Lower.

. Rooh Uliah Jan Son of Ghulam Wahid Jan Subject Specialist{l.T)

Resident of Sherkhanay Tehsil Balambat District Dir Lower.

. Mukhtyar Son of Mehmood Zai, Subject Specialist .(i.T)'.

Resident of Kalpanai, Tehsil Daggar District Dir Buner. -

Muhammad Khan Son of Khan Badshah Subject Specialist (L.T)
Resident of Banda Tehsil Wari District Dir Upper.

_ Alim ur Rashid Son of Muhammad Afsar Khan SST (i.1),

Resident of Bar Palaw, Tehsit Matta District Swat.

Mian Said Wahab, Son of Noor ul Wahab, {I.T) ,Working against
Subject Specialist {I.T), Resident of Osakai, Tehsil Adenzai
DISEEICE DIF LOWET e ovieeerees s eet oo e PEEItIONETS

VERSUS

Govt of KPK through Secretary Elementary & Secondary
Education KPK at Peshawar,

Secretary Information and Technology Govt of Khyber
Pakhtunkhwa, Peshawar.

Secretary to Government of KPK Finance Department at
Peshawar.

Director Elementary and Secondary Education KPK Peshawar.

FILED TODAY

District Education officer District Dir Lower.

District Education officer District Dir Upper. . ; é.j MG 2028
District Education officer District Buner. AdditionaiRegistrar
District Education officer District Swat............ Respondents

p 70 Bt
. COPY
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WRIT PETITION UNDER ARTICLE 199 OF

THE CONSTITUTION OF ISLAMIC REPUBLIC

OF PAKISTAN 1973

Respectfully Sheweth;

The facts of the instant are as under.

That the Petitioners are law abiding citizens and belong to

Malakand Division, and their addresses mentioned against -~

“their name are sufficient for service upon them,

That thé Petitioners .were ap-pointed on the post of I.T.
Teachers {BPS-16) under the. NWFP/Project establ%shmen:ﬁ
of information. Technology Gove_rn’menf of _|<hy’ber'_ |
Pakhtunkhwa. aé their appﬁintmeﬁts are menti\one(}j tn fhe

proforma below on contract basis, and all the Petitioners’ |
were terminated fron; their services on 30.(}6..20(}9.._"'_
(Copies of appointment orders, ‘I'@rm.inarion.order. are

attached)

S No | Name of teacher Date of appointme_ht-

| 1. Muhammad Azhar 56.05.2005 S
2. Rooh UllahJan 26-09-2506_
T TMukbrar Tor e T

Mukhtyar

26.09.2006

"D“O&y

CG’?‘!!



Muhammad Khan | 1 26.09.2006 |

_Alim ur RéS%’l%d — 26.09.2006

.IVIian Said Wahab | 56,0’9.;006

That the Petitioners impugned the same in W.P bearing .'

‘No. 2380/2009, wherein this honourable court d.ir'ected

the respondents to treat the Petitioners as regular

employees from the date of their services, and further -

directed their interse seniority be determine strictly in -

accordance with law and the rules on the subje'r_;t'_ vide

judgment dated 17.5.2012 {Copy of the judgmen-t'is- C

attached as annexure-A)

“That the respondents assailed the judgmént ibid in civil

appeal bearing No. 113-P/20.13 before'suprenﬁe"court of
Pakistan which was dismissed vide judgment d_atéd
24.2.2016 (Copy of judgment dated 24.2.2016 is attached

as annexure-8).

That the respondents (after dismissal of their Civil
Petition), issued appointment order of Petitioners vide'

dated 04.07.2016 and they all were regu!arized -against :

the post of I. T (Teachers] BPS- 16 w.e.f 01.07.2009 wﬁhout

TESTED 1O 3%‘. |
ar % 010




back benefits. (Copy of the Notification dated 4.7.2016 is

enclosed as annexure-C).

6. That the respondents only awarded annual increments

i .
| I - from 2010 as well as awarded seniority w.ef 24.10.2009 | . '
1 although all the Petitioners were regularized from
! . ' Lot
| 01.07.2009, so the Petitioners time and again approachéd
the. concern authority for redressal of their grievances in
the light of the judgment passed by this honourable court
" | | vide dated 17.05.2012, but the respondents are reIUctént
to pass a proper order, so the act of respondents is based
. on maiafide, against the spirit of the judgment, hence the _

l Petitioners have no othef efficacious remedy, except to

file the instant Petition on the following grounds.

GROUNDS

A. That after induction in service (26.09.2006) the Petitioners
served the department till termination and without any

fault on their part but the blunder committed by the

gD TOPAY
‘ (\ department which is not only regrettable but against the
% "% #\% 2@2@

good  governance, based on  malafide, highly

o rewistial . .
ﬁdémi}ﬁal Rel discriminatory, hence liable to be struck down and the

ATTESTELTO BE
TRUE CQPY




Additio

aal Red igtraf

/!

Petitioners are entitled for back benefits from the date

initial appointment.

That the Petitioners were regularized w.e.f 01.7.2009 while
seniority have awarded from 24.10.2009 although as per
jaw their seniority be reckoned from the date of initial

appointment and not from the date of regularization, as

. per judgment reported as 2014 SCMR 1289 citation “d”.

That after acceptance the claim of Petitioners vide.
judgment dated 17.5.2012 passed by this honourable court |
the respondents failed to re-instate the Petitilon.e.rs
although there was no suspension order passed the
Supreme Court of Pakistan, the Petitioners legally ef;titiéd
for the arrears/benefits, since 17.05.2012, but they were
deprived without any justification, rhyme and reasons so
such act of the respondents is against the mandate of

constitution.

That as per their pay slips the length of their services have
been mentioned according to their initial appointment
order but on the other their seniority has been reckoned

from 24.10.2009 which is against the law and liable to be

TTESTED\TO BE
A TRUE CApY




corrected.{Copy of pay slips are attached may be__'

considered part of this petition).

E. - That this honhourable f:ourt directed. for. regularization 61‘
“services of em;laloyeesfPetitione'rs from the date of their
‘termination (i.e. 30.06.2009) bu:t the responden.t'on._one'..
: hand awarded seniori'ty to them from 24.10..2009 but on |
the other hand they all were deprived from _na'tidn.zil'
increase of their pay from the date of their appointme_nt ‘
_ witho_ut any arrears, so such act. amounts to discriminat.'i_o-n
~ and this honourable court has ju.risdic'tion to entertain thc-:

n stant pet;tl 0 n.)l f‘,f(- W g peoe 7 V}fln}:"} o.:\,r P E N fa - {%“i)z (Zg‘-é&?.-‘-?"[ /««\" .

i

Thety CsHewsgicts A2 ke '/?'-’d.f’.lf‘f”(c R I A é}nrf(r'(l’:*’{/ (;;;"/) |
’/’;7/‘«‘ il e Boatment | (lopres onncasd ) _
F. That the respondents only granted annual increments for-
the year 2010, aithough, the Petitioners were entitled for

the same relief since their date of appointments and they

were deprived from their legitimate rights which affected

*

their monthly salaries, so the case of Petitioner involved
enforcement of guaran’teé, provided by article. 25 of the

constitution, so the- Petitioners are entitled for .annual

/\L‘ increments i.e. 2006 to 2009 as well as other adhoc reliefs.
i medistral .
Adaitional Redisira

G, That the Petitioners were reinstated in service from the

date of termination i.e. 30.06.2009 but it is evident from




record that the Petitioners- worked with the respondents

since 23.09.2006, so the Petitioners were entitled for the

back benefits from intervening peridd i.e. from the date of

their initial appointment till date of termination i.e. -

30.6.2009 as per judgment bearing C.P # 605/2015 {Copy

of judgment C.P 605/2015 is attached may be considered

part of this petition).

That the petitioners seek leave of this honourable court té

raise/argue any additional point at the time of arguments.

H.
ALEDJOPA
91 A 8

Additionat ®

plyshrat

‘h‘ is, tﬁerefore, humbly prayed
on acceptance of this writ petition in
the light of aforementioned
submissions the respondents be
directed to reckoned‘their senioffty
from the date of their initial

appointment.

if. to award all the annual

increments as well as adhoc reliefs

w.e.f 2606 to 2009.
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i, :t is furrher prayed that the 2 o
Petitioners be hela’ entitled for the p_eri_od

 as they have worked from 2006 to 2009.

Peti-tio_'ners ' _
Through e
Counsels | :
| - Syei '?xggul Haq
_ Advocate ngh Court
0311.0950959
- CERTIFICATE

As 'p'er instruction of my cFient no such like writ petitio'n' '
earlier has been filed by the petltloners on thc subject matter before DT

- thls Hon’able Court, : / \\

"MSVOCATE |

LIST OF BOOKS

1. Relevant law on the su b}ect r(/‘\
2. Constitution of Islamic republic of Pakista _

/

: ADVOCATE |

ndditional Registrar | |
) aq LB TED O 8&; :
TRUE C oY o
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JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA}, SWAT - S
(Judicial Department) S '
ANNEXURE

W.P No. 873-M/2020

Muhammad Azhar and 05 others Vs. Government o Khyber

Pakhtunkhwa through Secretary Elementary & Secondary
Education Peshawar and 07 others.

Present: Syed Abdul Hag, Advocate for Petitioners,
Khwaig Salah-ud-Din, 4.4.G for official Respondents,

Date of hearing: 05.12.2023
' JUDGMENT

MUHAMMAD NAEEM ANWAR, J.- This singe judgment in the

instant petition shall also decide W.P No.944-M /2022 titled

“Zig-ur-Rahman Vs. Gout. of KPK through Secretary

Elementary an_d Secondary Education KPK and others’

as an 1dcnnca1 qucstmn of law and facts is involved in both
these petitions. Muhammad Azhar along with 05 others (the
petitioners of the instant petition) and Zia-ur-Rahman (the
petitioner of connected petition} have a;_;i:)roaiched to this
Court under Article 199 of the Constitution of Islamic
Republic of Pakistan 1973 secking the issuance of -‘
appropnatc writ in terms of directing thc respondents to
place them in the scniority list with effect from thc date of

their initial appointment.

2. Fact$ as per the contents of the petitions are that
initially all the petitioners were appointed on 26.9.2006 by
the Directorate of Information Technology N.W.F.P, Peshawar

on contracl. basnb as L.T. Tcachcre in the Project with, thc title

of "Estab!ishment of one Smencc and one C puter Lab

sz Alif*  (D.6) A ." .l' 74 1' r' ELM ANT
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in_the School/College of N.W.F.P'. Their contracts were -
extended time and again by thc competent authority and
lastly, their contracts were cxtended from 01.07.200_8"t0_

30.06.2009, but later on their services were terminated with -'

-e_ffect from 30% June, 2009. They submitted their

representations but to no avail. Besides their appointments,

_Schdols & ‘Litclf'acy}_ Department of Government of N.W.F.P -

had also appoiﬁtcci many L.T. and S.T. Teachers on contract

: ' ' '
" basis on different projects having the same nature of job as -

the petitioners were performing, but the services of employees - .

of Schools & Literacy Department were converted to regular.

side on contract basis till the arrival selectees of NWFP .
- Public Service Commission on 05.12.2007. They approached

"to this Court throlgh W.P No. 2380 of 2009 which was

allowed by this Cotrt on 17.05.2012. The respondents filed -
Civil Appeal No. 113-P of 2013 before the Hon’ble Supreme

Court, however, the same was dismissed on 24.02.2016.

Thereafter, the i‘cé'falondcn'ts through notification dated

'04.07.2016 regularized the services of the petitioners with-

effect from 01.07.2009 without back benelit. Hence, these -

petitions. Respondents were directed to furnish their para-

wise comments, who through their comments, have refuted . - -
the contents of petitions and opposed the issuance of writon -

different legal issues.

3 Argumehts'h'ca.r'd and record peruscd.

4. Admittedly, in earlier round of litigation, the writ of
the petitioners was allowed by this Court and for ease the

HON'BLE MR JUSTICK SHALIP KUAN
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operative part of the judgement of this Court is reproduced

as under:

“We in the circumstances bave no option but to direct the
respondents to treat the petitioners as regular employees from the
date, their services were terminated/discontinued and their inter se
senlority be determined by the competent authority strictly in
accordance with law and the rules on the subject. Formal orders in
this regard be also issued. However, they will not be entitled to back
benefits as they have not served the department. This writ petition

i{s disposed of in above térms.”

It appears from the order of this Court that the respondents
were directed to determine the inter se seniority in
accordance witfx law. The petitioners have not placed on file
their seniority list prepared by the respondents in order fo '
determine the validity thereof qua the prayer of the petition.
Be that it may be, the seniority of the civil servants is the
matter which réla‘;cs to the terms and condition of their
service in view of the dicta laid dolwn by the apex Court in the

case of Khalilullah Kakar Versus Provincial Police

Officer, Balochistan and others (2021 PLC (C8} 1030)

wherein it was laid down that:

“The word 'entertain’ used in Article 212(2) of the Constitution is of
significance importance. This medns that any petition or proceeding
relating to the terms and conditions of service even should not be
entertained by the High Court in its constitutional jurisdiction under
Article 199 of the Constitution. In view of the facts and
circumstances of this case, entertaining and then proceceding with
the constitutional pe_éiﬂons amounts to defeating the cxpress
Constitutional mardate under which Tribunal is vested with
. jurisdiction to deal with the matters of civil servants. This Court in
| the case of Ali Azhar Khan Baloch v. Province of Sindh (2015 SCMR
- 456) has held as under: -

‘ “149. Article 212 of the Con_étiii:uti.on ousts the jurisdiction of
High Courts and civil Courts in respect of the matters pertaining to
terms and conditions of civil servants. In other words, the provisions
of Article 212 do not confer a concafrent jurisdiction to civil Courts,
High Courts and Tribunals. The ouster contemplated under the said

i Article is a Constitutional command, and, therefore, of necessity

sabzAlif*  (D.B) HON'BEE MR JUSTICE MUMAMMAD NAEEM ANYAR
HON'BLE MR JUSTICE SHAIHD KiAN
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restriots the jurishliction of civil courts and High Courts on the
subject, which squarely falls within the exclusive domain of
Tribunals."”

10. In Asadullah Rashid v. Muhammad Muneer (1998 SCMR 2129),
this Court held as under: -

"Constitutional pet'ition under Art. 199 of the Constitution is
not maintainable .by a civil servant in relation to any matter .
connected with the terms and conditions of service In respect .
whereof the Scrvice. Trr.bunal has Jurisdiction, in view of Art. 212 of
the Constitution of Pakistan Orders, even If mala fide, ultra vires or
coram non judice, foll within the ambit of Service Tribunal and
jurisdiction of Cwil Courts including High Court is ipso facto ousted
as result of barring provision of Art. 212 of the Constitution.”

Undoubtedly, the petitioners are civil servants, thus, the
seniority inter se as per the list if offends the rights of the
petitioners they may approach the competent authority for

redressal od their grievance.

S Though, it was not specifically ;ﬁrayed for by the
petitioners that they may be- awafded increment prior to their
regularization, lll*l'owever, in the body of the petition and
during the com:'sé of arguments, learned counsel for the
petitioners also requested that the increment prior to
regularization ;nas illegally withheld by the respondents.
Insofar as the increment prior to rcgularization is concerned,
that too is the part of terms and conditions of service and -
requires the decision from the fcompetéht forum. It is

by

pertinent to mention that in the case of “Abdul Hameed and

others Vs. Sgecia! Secretary Edﬁcation Government of

Punjab Lahore and others® (2016 SCMR 1611), a set of -

teachers approached to the High Court for grant of increment
prior to their regularization, however, the Hon’ble Lahore
High - Court treated the writ .petitions as appeals and

transmitted the same to Purgab Services: Tribunal for

salz Ay (D.B) HONBLE MR, JUST CFA IHAMMAD NAEEM ANWAR \
HON'BLY MR, TU! E SHANLR KITAN




decision thereon alongwith other service appeals, which were -

.already pending adjudication before the worthy Services

Tribunal in view of the dicta laid down in the case of “Hameed

Akhtar Niazi Vs. Secretary Establishment Division

Government of Pakistan and others” {1996 SCMR 1185),
where the service appeals of the teachers were allowed and
the teachers were held entitled for the increment prior to their

regularization, agains{‘ which, the department approached to

the Hon’ble Supreme Court, where the leave was granted and "

thereafter, it was observed by the apex Court that:

“From the above provision, it is definite that when a civil - ]

servant appointed to a post is c'ntiltled ta the pay sanctioncd for
such post then obviously, he would also be entitled to the
ancillary privileges of such pay. As such it has been held that
when their salaries which they have received prior to their

regularization/ Fqﬁﬁrmation were in accordance with law then

they are entitled also to the anaual increment on the basis of -

the same no distinction can be drawn between the Un-Trained

- and Trained Teachers so the findings of the Tribunal by allowing . -

the Teachers to full annual increment for a period of first two

years from the datc of the:r original appointment till their
repularization/ conformation and restricting them only to 1/2
of the increment for rest of their services would not be just and

fair and does not meet the ends of justice.

In the light of the above discﬁs'éion, Civﬁ Appeals Nos. 398-L to

403-L/2010, filed by the Teachers, arc allowed entitling them to
receive full annual incre.ments for the whole period prior to their
regulari:atlon whereas Civil Appeals Nos: 404-L, 405-L/2010,

179 L to 183-L, 23 l-L 424 -L, 425- L}2011 and 17 to 23/2012,

filed by Department, are dismissed.”

In view of the a‘pove, this aspect s]_néll ;cilso be decided By
the competent forum keeping in view the initial appointment
of the petitioners in juj-:taposition with tile terms and
conditions of their service. 'fhus, without dilating upbn the

SibzAlif*  (D.B) HON'RLE MR, JU STICE MUHAMMAD NABEM ANWAR
HON'BLE MR JUSTICE SUAILH) KHAN

MT

CO?\‘



rest of the merits, both the matters require proper._':' |

adjudication by the Worthy Scrvices Tribunal. The petitioners ~ -

may approach to the fvorthy éc'ﬁﬁé{:s Tribunal for fedressal

of their grievarnce, if $0 advised, in accordance with law. Boﬂ;'
" these petitions arc disposed of accordingly.

- Anpoundccd
Released on
23.02.2024.

-~

~ JUDGE

O
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S Al (D) BONBLEMR JUSTICEANHIAMMAD NALEM ANIVAR
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he appeal of Mr. Muhammad Azhar received today ie On '

03.04.2024 is incomplete on the following score which is returned to the

counsel tor the appellant for completion and resubmission within 15 days.

1. According to sub-rule-4 of rule-6 of Khyber pakhlunkhwa Service
| riunad rutes 1974 respondents no. 3, 5 & 6 are un-necessary/improper

i tight of the rules ibid and on the written direction of the

l?&]r‘l‘u:’“
the above mentioned rospondent  number be

waorthy  Chanman
deteted/struck out from the list of respondent,

2. Address of appelant is incomplete be completed according

tho Khyber Pakhtunkhwa Service Tribuna! rules 1974. _

3 Copy of tenmination order mentioned in para-2? of the memo of appeal is

not attached with the appeal be placed on it '

4. Copy of departmental appeal is not attached with

to rule-6 of

the appeal be placed

on . |
5. annexures of the appeal attached with the appeal are not 0 SEOUEeNnTe.’
“MMW? ; g T PP XA
IS o f ~i »"Ij fS 1 . ] _‘::,,M”"’" o
{1 L ; A .
D'L. -5 \ LNW/?GM . A . H \ . i: i ?j
. ._W%, L i "(‘, ( /7 }/ Sj;é[,r.’;./

REGISTRAR 7/ % b
SERVICE TRIBUNAL

KHYBER PAKHTUNKHWA
PESHAWAR.

Supreme Court at Swat,




The appeal of Mr. Rook Ullah Jan received today 1.6 00 03.04.2024 55

incomplete on the followng score which is returned 10 the counet {or the

appotiant for compietion and resubrrission within 15 days,

1-

q.

According 1o sub-rule-d of rule-6 of Khyber Pakhiunkhwa Service
ribunal rules 1974 respondents no. 3, 5 & b ars un-necessary/improper
parties, in fight of the rules ibid and o0 the wntten direction of the
Waortihy  Chairman thé abom;e memmned !'ff"n;'H';'J{“1_(;ji’:t”z§ f“ﬁi‘z&"é-iygr BElS
deleipd/struck out from the fist of respondent. | _ _
sddress of appeliant is incomplete be completed according to ruic 4 of
v Khyber Pakhtunkhwa Service Tribunal rules 1974

. Copy of termination order mentioned in para-2 of the memo of appealis

not attached with the appeal be placed on it. o
Copy of departmental appeal is not attached with the appedl be nlaced
an . ' : -

5. Annexzures of the appeal attached with the appeal are not n sequence.
Aoy o ' . ’
% g } ;__)_! ~F - o B, '
Mol /ST . RS
DL Ly /2024 SR
- 5 % .......... — : -,;.“i f !; / / o/ g{ .
- §;; SIS TR Lo
. St
4 REGISTRAR |

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA
PESHAWAR.

Syed Abdul Hag Adv.

Supreme Court at Swat.
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Better Copy of page No. 22

The appeal of Mr. Rooh Ullah Jan received today ie on'03.04.2024 is incomplete on the
following score which s returned to the counsel for the appellant for completion and

- - resubmission within 15 days. - -

"1- According to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service Tribunal rules 1974 -

respondents no. 3, 5 & 6 are un- necessary/impi‘oper parties, in light of the rules ibid and
on the written direction of the Worthy Chairman the above- mentioned respondent
number be deleted/struck out from the list of respondents.

2. Address of appellant is incomplete be completed according to rule-6 of the Khyber

_Pakhtunkhwa Service Tribunal rules 1974.

3- Copy of termina.tion order mentioned in para-2 of the memo of appeal is not attached
with the appeal be placed on it. '

4- Co"py of departmental appeal is not attached with the appeal be placed on it.

5. Annexures of the appeal attached with the appeal are not in sequence.

No. 743/ST,

" DX.4/4/2024

Registrar

Service tribunal

Khyber Pakhtunkhwa
" Peshawar.

Syed Abdul Haq adv.

Supreme Court at Swat.
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Fhe appeal of \ |
ppeal of Mr. Mul'lrlmm;m Kihan ceceavid iy e on (3 (iﬁ 2091

N :m(t()rn Mete . TN L

. IH » on the following score which is returned 16 e counsd |

e appeliant for ¢ . ” ¢ LounnE e
ppellant for completion and resubmission within 15 day: -

1-

Accord ‘U S '
ccording 1o sub-rule-4 ol rule-6 of Khybor Pakhtunkhwa Service

;“bgﬂ?}i ‘!'UIE.!S 1974 respondents no. 3, 5 & 6 are UR-NELENERTY Improper
p.”.srm:s, in light of the rules ibid and on the wiitlen d;r(;gs_i[;;;-{ (_;1 th

worthy Chairman the above mentioned rzspondgn number h..b:-_

deleted/struck out from the list of respondent. 3

on it.

§. ANNExures atta

Syed Abdul Haq Adv.
Supreme Court at Swat.

al is not attac

ched with the appealare

2 Address ol appeliant 1s incomplete be completed according 1o rule-6 ot
" the Khyber Pakhtunkhwa Service Tri
3. Copy of termination order mentiong
not attached with the appral be pla'ced

4- Copy of departmental appe

bunal rules 1974,

d in para-2 of the memao ot ;;1;5;3:-3:1!' 1%
onal. o

hed with the appeal be placed

not in seguenct
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b Accarding 1o sub-ruled of rule6 of Khyber pakntunkhwa Sernice
Prabstinnt] rilos, 1974 rgvprondents oo 3,5 & b are uee necessary/improper
proartaec, oy hight eah they ralay ibid ang on the wertion direction of the
Warthy  Chanman thwee abiove mentinned rg-,:a;ii)nLit_J‘il number be
deietod/struck out from the fist of respondent

7 Addriss of appeliant is incomplete be completed according 1o ru
thie Khyber Bakbtunkhwa Service Tribunal rules 1974

% Copy of tormination order mentioned in para-? of the memo of appeal s
Nt altas e wath the appeal be placed on . | | ‘

a4 Copy of departmental appeal is not attached with the »:mpeat be placed
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Better Copy of page No. 25

- The appeal of Mr. Alim Ur Rashid received today i.e on 03.04.2024 is incomplete on the

following score which is returned to the counsel for the appellant for completion and
‘ resubm|55|on within 15 days.

1 According to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service Tribunal rules 1974
' respondents no. 3, 5 & 6 are un-necessary/improper parties, in Ilght of the rules ibid and
on the written direction of the Worthy -Chairman the above-mentioned respondent
number be deleted/struck out from the list of respondent.

2. Address of appellant is incomplete be comp]eted according to rule-6 of the Khyber
Pakhtunkhwa Service Tribunal rules 1974.

3- Copy of termination order mentioned in para-2 of the memo of appeal is not attached
with the appeal be placed on it.

4- Copy of departmental appeal is not attached with the appeal be placed on it.

5. Annexures of the appeal attached with the appeal are not in sequence.

" No. 745/ST,
.- Dt. 4/4/2024

Registrar

Service tribunal
Khyber Pakhtunkhwa
Peshawar.

Syed Abdul Haqg adv.

Supreme Court at Swat.




incomplete on the foliowing score which is returned to the counsel for the-

26

Tiie appeal of Mian Said Wahab teceived T.iizcin‘-,a.'J‘u'L--;;--_. 03.04 2074 «

appellant for completion and resubmission within 15 days.

1.

a.

2 !_;f 12024, | | ’,,{,/{"

According to sub-rule-4 of rule-6 of Khyher Pakihtunkhwa Service
Tribunal rules 1974 respondents no. 3, 5 & 6 are un- necessary/improper

parties, in light of the rules ibid and on the wrilten clirection of the
x‘\*o:tlw Chairman the above mentioned respondent  Aumber be
gototed/struck out from the list of respondent.

Cass 0 appeiant i wcamplete be complete s aceording to rule-6 ol

sie Ehyber Pakhiunihwa Service Tribunal rules 1974. _

Copy of terminaticn order mentioned in para-2 of the mamo of appeal is
~ot attached with the appeal be placed on it

Copy of departmental appeal is not attached with the appeal be placed

Gy b,

5. Annesures attached with the appeal are not in sequence,

,

' ‘ "i ‘1 !}?g 5 ’Eﬁv,
REGISIRAR -'I-

SERVICE TRIBUNAL
KHYBER PAKHTUNKHWA

PESHAWALRL

| Syed Abdul Hag Adv.

Supreme Court at Swat,
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Better Copy of page No. 26

. The appeal of Mr. Mian Said Wahab received today i.e on 03.04.2024 is incomplete on the

~ following score which is returned to the counsel for the appeliant for completion and
© resubmission within 15 days.

- 1- According to sub-rule-4 of rule-6 of Khyber Pakhtunkhwa Service Tribunal rules 1974

respondentsno. 3, 5 & 6 are un- necessary/improper part]es, in light of the rules ibid and

" on the written direction- of the Worthy Chairman the above mentioned respondent

number be deleted/struck out from the list of respondent.

2. Address of appellant is incomplete be completed accordlng to rule 6 of the Khyber

-Pakhtunkhwa Service Tribunal rules 1974.

3- Copy of termination erder mentioned in para-2 of the memo of appeal is not attached
with the appeal be placed on it.

4- Copy of departmental.appeal is not attached with the appeal be placed on it.

5. Annexures of the a.ppeai attached with the appeal are not in sequence.

L]

- No. 741/5.T,

. Dt. 4/4/2024

Registrar

Service tribunal
Khyber Pakhtunkhwa
Peshawar.

Syed Abdul Haq adv.

Supreme Court at Swat.’
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Better Copy of page No. 27

Mukhtiar VS Government of Khyber Pakhtunkhwa

Mr. Tarig Advocate present on behalf of learned counsel for the appellants and submitted

" thatasto objection No. 4 regarding annexing the departmental appeal with the appesl to
which he referred to the judgment passed in Writ Petition No 873-M of 2020 titled
Muhammad Azhar and 05 cthers Vs Government of Khyber Pakhtunkhwa through
Secretary Elementary & Secondary Education-, Peshawar dated 05.12.2023 and stated that
the appellant was left at liberty to approach the Khyber Pakhtunkhwa Service Tribunal for
redressal of his grievances The judgment of the Peshawar High Court has been perused,
where, although, the petitioner was left at liberty to approach this Tribunal for redressal
of his grievances but in accordance with law. A civil servant may file appeal before the’
- Tribunal after fulfilling the requirements conditionalities enumerated in Section-4 of the
' Khyber Pakhtunkhwa Service Tribunal Act, 1974, wherein, tiling at departmental appeal
before coming to the Tribunal is a pre- requisite and a step towards filing of appeal, which
step has admittedly, not been taken by the appeliant in this appeal. therefore, objections
sustain and appeai is returned. The appellant may refile the appeal after fulﬁlhng the
reqwrements of faw, :

{(Kalim Arshad Khan})

Chairman
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PESHAWAR HIGH COURT, MINGORA BENCH
' - {DAR-UL-QAZA), SWAT

|
FORM OF ORDER SHEET

T R

€ase NO..........oovcoevceeeaeernrn, vee Of i e, '
. | Serial No. of order Dote of Order or ‘Order or other Proceedings with Signature of judge ond thot of parties or counsel where necessary.
or proceeding Proceedings - ' '
) 1 2 3

05.06.2024

C.M_1072-M/2024 in- W.P 873-M/2020 (W.P be
.| Treated as Service Appeal)

Present: Syed Abdul Haqg, Advocate for petitionér,
. i . ) - . . : :

In view of the prayer sought by the pé_atitioner
| through instant épplication in juxtaposition with the principle
laid down in the reported case 223 SCM_R 334. Notice of this

application be issued to the res_pondents for 25.06.2024.

EXAMI (/ .
"+ Peshawar High Ceurt, MindorafDar-ul-Qaza, Swat :
Authorized Under Arficle 07 of Qanonn-e-Shahadal Order 1984

Muzhtaq Ahmad/SSS* (D.B) HON'HLE MR, JUSTICE MUBAMMAD NAEEM ANWAR

HON'SLE MR_IUSTICE SHAHID KHAN, '




