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Service Appeal No. 1438/2022

Dr. Eid Badshah (Director, litigation) Excise, 
Taxation 85 Narcotic Control Department Khyber 
Pakhtunkhwa, Peshawar.

1

(Petitioner)
VERSUS

The Government of Khyber Pakhtunkhwa through 
Chief Secretary, Govt, of KP, Civil Secretariat, 
Peshawar 85 Others.

(Respondents)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition 
In

Service Appeal No. 1438/

Khyber F»tihtul<h 
Service

wfiS
/2024

Diary

2^7 r
Dated

Dr. Eid Badshah, (Director, Litigation) Excise, Taxation & 
Narcotic Control Department Khyber Pakhtunkhwa, 
Peshawar.

(Petitioner)
VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief 
Secretary, Govt, of KP, Civil Secretariat, Peshawar.

2. The Finance Department, Govt, of KP through Secretary 
Finance, Govt, of KP, Civil Secretariat, Peshawar.

3. The Excise, Taxation and Narcotics Control Department, 
Govt, of KP through Secretary Excise, Taxation and Narcotics 
Control Department, Civil Secretariat, Peshawar.

4. Director General, Excise, taxation and Narcotics Control 
department, Khyber Pakhtunkhwa, Peshawar.

.............(Respondents)

EXECUTION PETITION UNDER CLAUSE fd) OF SUB­
SECTION 2 OF THE SECTION 7 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT. 1974 FOR
IMPLEMENTATION OF THE CONSOLIDATED. '

JUDGMENT DATED 15.11.2023 PASSED BY THE
LEARNED BENCH OF THIS TRIBUNAL IN SERVICE
APPEAL NO. 1438/2022 WHEREIN EXECUTIVE
ALLOWANCE AT THE RATE OF 150% OF BASIC PAY
WAS ALLOWED IN FAVOUR OF THE PETITIONER.

Respectfully Sheweth;

1. That the petitioner filed Service appeal No. 1438 of 2022 for 

continuation of executive allowance at the rate of 150% of basic 

pay before the HonT^le Service Tribunal Khyber Pakhtunkhwa, 
Peshawar after exhausting departmental remedy. (Copy of 

Service Appeal No. 1438 of 2022 is attached as Annexure A)
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2. That the Service appeal No. 1438/2022 was allowed vide 

Consolidated Judgment dated 15.11.2023; however, there were
some typographical/clerical mistakes in the consolidated 

judgment, therefore, an application for correction of clerical 
mistakes in consolidated judgment dated 15.11.2023 of service 

appeal No. 1435/2022 etc. was filed wherein 150% executive 

allowance in favour of the petitioner/appellant was allowed, but 

instead of 150% allowance inadvertently/mistakenly 1.5% 

allowance and instead of government exchequer mistakenly 

government exchange were mentioned in the judgment due. to 

clerical mistakes, the application for correction of clerical 
mistakes was allowed vide order dated 13.06.2024 with 

direction to make necessary correction in the judgment with red 

ink accordingly, hence, the clerical mistakes were corrected.

'■

*.

(Attested copies of application No. 433 and Order dated 

13.06.2024 are attached as Annexure B & C)

3. That after the correction of clerical/typographical mistakes in 

the consolidated judgment dated 15.11 2023 passed by this 

HonlDle Tribunal in service appeal No. 1435 to 1450 of 2022, 
the relevant para thereof is reproduced as under.

It is evident on record that employees of almost 

all the department were allowed allowance at the rate 

of 150% of their basic pay and the appellants were 

deprived from it, despite the fact that they are 

revenue generating agency and contributed to 

government exchequer with their efforts. Therefore, 
they will have to be treated at par with the 

employees of others departments. Hence, they may 

also be given same treatment and allowed any 

allowance, which the Finance Department deems 

appropriate to name it. As sequel to above discussion, 
we are unison to dispose of this appeal as well as 

connected service appeals on the above terms. Costs 

shall follow the events. Consign.

. i'

1,

*

i

:

(Attested copy of Judgment dated 15.11. 2023 is 

attached as Annexure D)
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4. That after obtaining the attested copy of the judgment of this 

Hon ble Tribunal, the petitioner has submitted numerous
applications before the respondents for implementation of the 

judgment of this Honhle Tribunal, but till the date no positive
action has been taken in reference to the implementation of

the judgment dated 15.11.2023 passed this Honhle Tribunal.

(Copy of application is attached as Annexure E)

5. That after lapse of six/seven months the aforesaid Judgment 

has not yet been acted upon and the respondents are reluctant 

to implement the jddgment and using delay tactics amounting 

to denial of the Judgment.

6. That non-compliance of the order of the Hon'ble Court, speaks
malafide'^on the part of respondents and to lower the position

of the Judiciary in the eyes of public.

That from the facts, mentioned above, it has become crystal 

clear that the Respondents have committed Contempt 

Court.

7.

of

It is therefore, prayed that on acceptance of 

this Execution petition, the Respondents 

graciously be strictly directed to 

/implement the judgment of this Tribunal dated 

15.11.2023 in letter and spirit and direct the 

respondents to grant/give executive allowance at 

rate of 150% of the running basic pay of the

arrears
any further delay. Similarly, 

the defaulter may kindly be proceeded under the 

law of contempt and be punished accordingly.

may

execute

petitioner from 02.02.2018 along with 

forthwith without

Petitioner
Through

Rah han Kundi 
Advocate, High Court
Office No. 5,
Saya Heights,
College BRT Station, Peshawar. 
Cell # 0346.9773786

Ground Floor, 
Near Islamia

Dated: 19 /07 /2024
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No. /2024
In

Service Appeal No. 1438/2022

Dr. Eid Badshah (Director, Litigation) Excise, Taxation 85 
Naircotic Control Department Khyber Pakhtunkhwa, 
Peshawar.

(Petitioner)
VERSUS

The Government of Khyber Pakhtunkhwa through Chief 
Secretary, Govt, of KP, Civil Secretariat, Peshawar. & 
Others..

(Respondents)

AFFIDAVIT

I, Dr. Eid Badshah (Director, Litigation) Excise, Taxation & 

Narcotic Control Department Khyber Pakhtunkhwa, Peshawar, 
do hereby solemnly affirm and declare, that the contents of the 

Execution Petition are true and correct to the best of my 

knowledge and belief and nothing has been concealed from 

this Hon’ble Court.

'•S'

‘ •

Deponent
CNICNo. 11201-5993067-3 
Cell No. 0333-9474949

;i

'

Identified By:

Rahm$itT(han Kundi 
Advocate High Court (S)
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3 lN'rW!£ KHYlJliKPAKH'l'V;NKJ-l\VASEKVlCESTRlDl)NAi.,?f:SHA\5;'M|r_m

ik^ /2022Service Appeal No.

Ol. Lid Badshall (Duci-t.ui Narcoucs; l.-.stCKe, 

Dcpairmcnc.

Idixaru.m & Navcoocs (..oni.rol

Appellant

Versus

The Government of Khybcr Pakhtunkhwa,
'['hrcui’ln Chief SeCrecai;, Governmeiu of Khybcr Pakhoinkhwa, 
Civij Secretariat Peshawar.

1.

'1 he Finance Department, Government of Khyber Pakhtunkhwa.
OuvcruiTicii! of Khybcr Paklirunkhvvn

2.
'I'hrouph Secreury Finance 
(a\'i! Secretanai:, l^eshawar.

Taxation & Narcotics Control Department, Government ofThe Excise 
lOivlier Pakhtunkhvi'a.
•I'hiough Secretaiy Excise, Taxanon & Narcoacs Control Department, 
Ciovernment of Khyber Pakluunkhwa,
(fivil Secrciariui, Peshawar.
Director General Excise, Taxation & Narcotics Control Department,

3.

4.

Respondents

OF THE KHYBERUNDER SECTION _Aappeal
PAKldTl iNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST 

ORDERS NOSOSR-IV/Fn/1-13/2021/E&TD DATEDItlH
1.A08.2Q22. WHEREBY ILLEGALLY AND UNLAWFULLY, THE 

APPF.1E.ANT HAS BEEN DEPRIVED OF THE EXECUTIVE 

AT T OWANOE @150% ANtl DIRECTIONS OF RECOVERY ARE
TT.T.EGALLY AND WITHdUT LAWFULAT SO GIVEN 

ATITHORTTY by the RESPONDENm

f

llespeci i.iiily Submitted:

llnni i' working rlir (tcwigii.iiions mcnnoiu'cl in rhe heading of the
the Khyber Pakhtunkhwa Excise, Taxadon and Narcotics Connolpetu.ion. in

DcyiarninT:. 'I'hc Appcllain 's a Civil Servant', and is before ihi^. Honorable Tribunal
for the redress of his grievance in respect of the illegal acaons of the respondents in 

y the due right of Executive Allowance @150% from the appellant 
f the law vide NU.SOSR-lV/FD/!-13/2021/E&TD dated 15.08.2022, He

caking u'vay 
negation d 

I'hu • aor;:'; i=Pfh this lionorahit inbunal for the rediess ol Ins grievance in respect oi the ftPI

aLuic-ineiujuncd illegal aCL'. with the haci> and Crou^d^ enuiiieiaicd hercuiallci. x I'r'i
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Brief

1, fhuL the AppeDant is a bonafidc law-abicluig icsidenc of i'Chybct Pakhrunkhwa, 
r,nd being citizen of Pakistan, criLided ro all .die consdnmonal guarantees 
including but not limited to the fundamental nghts of bfe, freedom of u-ade. due 
process as well as the right of non-disccmauiiiQon. He is an ofticer of the Khybcr 
Ibikhainkhwn Excise, Taxadc.n and Natcodcs Control Department and were 
duly appointed pursuant to advetusement, competuive cxaminarions, 

psychological evaluauon, and

%

interviews.

Coim:s of the appoinunenr ordci is .Xtinex- \

2. Tiiai ihe Jlespondents regulate the services of aU the Civil Ser-'ants including (he 
Appellants under the provisions of the Conscuuuon of the Islanuc Republic of 
l’•ak>^l;al■l, 197.^ whereundet the Khyber Pakluunkhwa Civil Seiwanrs Act 1973 is 
enatred The said Act regulaics the appoimmcnc of p 
conditions of service in relation to the service of IChyber Pakiitunkhwa. i hat the 

hirucaires of various departments of the Ciovernment of Khyber 
Pakhtunkhwa arc dealt with under Khyber Pakhrunkhwa Civil Servants 
{Appointment, Promotion & Transfer) Rules, 1989.

ersons and their terms and

sei-vice

3 I hat ;is per the Khyber' Pakhtunkhwa PCS Rules 1997, Extra Assistant 
Commissioners (EACs),, Excise and Taxation Officers (ETO), Secdon Officers

were the groups selected 
Subsequeniiy the DSPs were

I'SCi; and Deputy Su|)ijnnrendeni of Police (DSP) 

iluoLigh combined (,urnperjuvc 
encadered in Police Sciv'ice of Pakistan (l^SP), the SOs and EACs were encadcred

exammauua.

Piowincial Management Service (PMS) leaving aside the ElQ's, who arc
gh the i^\1S Svllaljus a|)pt'n.(.!ed ;o the PMS Rule- 

2007 ill its Schedule. That it is also imperadvc to note that the inidal recruitment 
in Excise. I'axauon &. Narcoucs.Coiiuo! Department as Assistant Excise & 
Taxation Officer in BPS-17 is done through cumpeacive examinauon under the 
ITIS Rules, 2007. The adverdsement, syUabus, examination, interviews, 
psvchological evaluation and even training> are the same.

in

U\' silij appoinicd tlu'uuutnuca

4. riiat (he Consdtudon has conferred upon the Provincial Government the 
powers to make Rules under Article-139(3) for the allocanon and txansacoon of 
business of the Provincial Government. While exercising that power the 
Government of Khyber Pakhrunkhwa has framed the Khyber Pakhtunkhwa 
Government Rules of Business-1985 ("Rules of Business").

‘'Rule-2(h) of the Rules of Business defuics Department as a self-contained 
.Adimniscrauve Unit m the Sucrcianat responsible for die eonduci of business of 
ihe'GovernmeiK ui a disuncc and specified sphere and dedare as such by die 
Ciovemmenc.”
Similarly, the Attached Department has also been defined under Rulc-2{b) of the 
Rules of Business as;
.•\ Department mentioned in the Column-3 of rhe Schedule-I. The Schedule-I 
uibuiates the .•\dminisiranve DepHiTmciiis, \((ached Deparemenrs and l-lead^^''»7.^X'p■ 
ihe Piuached Depariinenrs.

*V*
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Rule-3(3) raid with Schedulc-Il of tiit Rules of Busmess. provides for the
rile'of du- ProvincinI Govei-mrienr amongs!disu'iiiuduii ol businc.is 

Departments.

Pakiuunkhwa Excise, laxation and5. Thai (he appeliiinc IS Officer of the Kiiyber
Narc.oucs Gontvol Deparnnenr, Govcnimcnr of KJiyher l^ikhrunkhwr, ser^’ing

l-'rovmcial CivJ Scrvancj '.'.adnn che mcannrg of!3PS-'i8 and above. 'I'hey are
^ec^.lOll-2(l)(b) of che ,Aa of 1973. The Khybei Pakhtunkhwu Excise, 'I 
and Narconcs Gonirol Department under ihe Rules of Business is implemenring 
lool of (he Administrative Department in as much as alJ rhe Policies, Rules and

being implemented through

ni
axauon

Rcg,uhtions of the Admimsu-aove Department 
the K-hybec Pakheunkhwa Excise, TaxaDon and Narcoacs Control Department

are

and its Officers i.e., Appellants.

6. riiai for a variety' of reasons including high rate of inflauon, depreciaaon, cost 
high taxation rate, rhe Provincial. Govenunem dirough Finance 

sanctioned
increase,

allowances i.evariousDeparnnent
Execunvc/Performance/'l'echmcal/Piofessional Allowances on various scales

various cadres. Consequendy, vide- '' month to the Civil Servants belonging to 
NoLihcation dated 02.02.2018, die PAS/PCS/PMS Officers in BPS-17 to BPS- 
21 working On sclieduled posts of the Establishment and Admmisu-aaon 

allt'wed Ifxecunve Allowance to die tune c>f 1.3 of the uutial

per

Deiiaiiment were
month This was followed bv aiK'idier Notificanon datedITisic Pay per

(J2.08 2018 wherebv anoi.her allowance called die Scheduled Post .Allowance was

allowed to Police Officers of Police Department (an Attached Department of 
l-lnine & 'I'ribal Affairs Department) serving in BPS17 to BPS-21 (^I.S of the 

initial basic pay per month by die Finance Department, Government of Khyber
vide Nouficaaon dated 19.10.2018, the FuaancePakhtunkhwa.. Again 

Deiyarirnent, Government of IChybcr Pakhtunkhwa sancDOned Techmeal 
Allowance to Engineers (Attached Department Officers) seiwing in only four 
Departments in BPS-17 to BPS-20 @1.5 of the inidal basis pay. Similarly, by 

of another Nouficanon dated 11 1! 2019, the Planning Cadre Officersmean,'
in RPS-17 CO BPS 20 working against che sanction sruength of che P&D 

ctioned Planning Performance Allowance to the rune of
^c■!■VLng

Department were san 
1.5 0! ihe Basic Pav Likewise, die Doctors (Attached Department Officets) were
also allowed similar Allowances on various scales called the Health Professional 

Allowance as is evident from the Notification dated 07.01.2016.

Copy of the Nodricarions arc Annex-B

7. 'I’hat on 07-07-2021 Exe-cuuve Allowance @150% was granted by the Provincial 
(lovtrnmcnt to PAS. PCS, PMS officers. The appellant bcuig PCS qualified 
officers was started with die payments of the AUowance, without the appellant 
evt 1' ttppiying for the alJowatice. This condnued without any gap, however out of 
the blue the allowance was stopped in May 2022, whereafter on 01-06-2022, the 
apnctlani made a due representation

t..upy i.il die NuliliCalion daied U '-07-2022 is .'\nnex-
C

Mtiaii
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a<kcd l>v the Finance
Oenartment on the tepre.cntaQon of the appellants, ’^hich were duly furnished 
vide No. SO{Admn)/FcVr/l-82/2020 dared 17-06-2022 and n m unequivocal

of the appcllanrs. The comments also mention that 
-and therefore endrJed to the

of tlac Adiuinistiative Ocparcment^ 8. Ih wereai coiTimeiits

icrms agreed with the pi 
(he deparrmenv is a revenue generation

ea
source

allowance on that score also.
Copy of the comments is Annex-E.
Copy of the 5 years recovery chart is Annex-E/1

vide 15-08-2022 (NO.SOSR-IV/FD/1- 
13/202’fFAiTD) 'regvcitcd the said represenraaon despite the favorable 

of the Excise Deparement. The said regret was received ui die Excise
lO.Od-2022. Wiiti

9 That the Finance Department

com rnents
17-08-2022 and delivered lo the appcLlanis mlOnp.itiinem on

the regret a heavy financial disparity has been caused due lo the allow'anccs 
mentjoned above. Also, the regret letter concedes that die allowance was granted 

gulariry”, which is preposterous. The appellant never appbed for it, 
die allowance based on the fact that they have “lirerally” the

due VO “irre
rather were given

standards of induction rules/adverusemenc/uiLervicws/traming to thesame set
PAIS Counterparts. Also, tliey are a revenue generanon 
them to the Exccuuve Allowance and by no means disenudes them to the same

source, which enDtIes

■trul ui no space "made diem liable” for recovery

\Copy of the regret is Annex-F

cn il xcorafits 'jndeilU.’l hat a xuminanzcd piciin'c oi Aliowanicc.- (hfeted lO vancm-
tlic Act of 1973 is tahubied below to highlighr the posirion before the Hon'ble

Tribunal:

StrengthAllowances.Appointment Terms & Condinons as per the 
Civil Servants Act, 1973

S,
No

1500PerformancAdmmisaaiive services(PAS), 
Management Services (PMS)

Pakistan 
Provincial 
Q-'ormerly PCS-FG/PCS-SG)

e/
Executive 
Allowance 
equal 
150%

to

Plan nmg 
Performanc

300-J-Piovincial Planning Service PPS 
former Non-f.'adre Sei-vicc)

2
/
I

Allowance 
equal Id 1.5 
Basic c 
ihiv/Month at

I

If****'-**-i.
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600+Technical 
AUowance 
equal co 1.5 
Basic
Pay/Month

Engineers of C&W, PH.E, LG&K.DD and 
Icrigacion Departments)

3
£

650+Scheduled
Post
Allowance 
equal to 1.5 

du- initial 
Basic
Pay/Month

Police Officcrs BPS-t7 to BPS-21 of the Police 
Department

4

18.-'allowance
@150%
djscononue

CTO's■)

d

die Appellants have been highly discriminated in the matters of financiaThus 
benetus.

i 1, 1 Kant IS healing in inuid ihe aioVe-rnennoned da;u the Appellant being aggrieved
nieied out lO Appellants unci having no othev 

atc and efficacious remedy after die icgret, file this appeal imet-alia on the
-di.-iTimniaKarv rreamieni 

adequ
inllo'-ving grounds'

t ! .

Grounds:

a. Because Pundamcnia! ICghcs of the Appellant specifically those menuoned in 
Article 4, 9, 18 & 25 of the Constiaiuon of the Islamic Republic of Pakistan 1973 

Ix'ing violated by the Respondents in caking away the due right of allowance 
from the Appellants, while it is extended to others. The Honorable Supreme 
CoLircofPakistan iii 1991 SCMR 1Q41 (lA. Shirwani Case),dearly bestowed the 
enfoveement of the fundamental rights on the Tnbunal.

are

■ h. Viecause Ardcle 38(e) of the Constitution of Islamic Kepubbe of Pakisian, 1973 
iMicifically being nnide redundant through the acts of the respondents who 

"iide ihe alrearbr ].iendlng dbpanrv of the Appellants and dicir cadre even 
lunher sink lo-ihe boiium of die deepest oceans, uarh no hopes of any redress.

dispacitv :ind ensure wellbeing of the people is rhc'itsponsibilm' of

IS -

lave in:

Co remove
die Slate, which in turn would eliminate the inequality in income and earning of
individual including [icrsons of various classes similarly placed as laid down in
2001 SCMR 1161, 2003 CLC 18, and-2019 PLC (CS) 238 (relevant para 12 & •
13).

Because vested rights of the- appellant are created, which cannot be done away 
wida, due co the whims and wishes of anyone. Per the prmciples of Locus 
Pocnitentiae, the recovery and non-conunuanon of the allowance are both illegal 
and unlawful and cannot be allowed co proceed. These principles are enunciated 

2(i04 SCMR 1864 Belcvani Para 7), 2020 PLC fCS) 1378 frelevani para l^’i*.'''»C

c.

^.5
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case of the appellafiT

che Louchstoiit of the abovc-L-efereed precedents is one of straight out 

\ iol:iuon of the dicrum of the Apex Court.

2020 SCMR 188 (rclevam Para 4), and 2018 SCMR 691. The

on

created Appellant in accordance with law, rulesd ■ Pcr.ause Respondents have not
subject and acted in violaann of Aracic 4 of the Conscininon of

to remove dJsp:inr\- in
■Liiu policy on
Islamic: Republic of Faki-tan, 1973 and unlawluLly ignored

compared to liie ocher counterparts which ISeariungs of the Appellants as
unjusc^ unfair and hence not susrainable in the eye of law

e Because the Notificaliou issued by ihe Finance Department Nonficnnon vide 
No. FD(SOSR-lT)2-5/20121-22(Execucive Allow) dated 07-07-2021, m clear

entitles all PCS/PM8 officers working in theand unequivocal terms,
Government of KJiyber Pakhmnkhwa, widiout any differenuation whether they 

from PCS executive, PCS Police, PCS, PCS secretariat or PCS Excise.a re

f. Because tlae. legal pimcipal “Audi alteram partem” meaning 'hear the other 
side', or 'no man should be condemned unheard' or 'bodi the sides must be heard 
before passing any order', the inaxun itself says no person shall be condemned 

iinhcard. Hence, no c.aac ov. ludgineiu 
poini of another [tarry. This principle 
Snpfeine Court in Civil Petition No. 279-P/2015. The relevant poruon of the 

Judgment is produced as under, for ready reference,

“yCiy proceeding ansing out of the eejuity eannnt he' decided 
without providing opportuiiuy ol hearing, d he learned Higli Court 
ought to have followed the prmciple of audi alteram partem and 
due process, which are basis of administrauon of justice, especially 
when anv order, if passed, might affeet the nghts of the endry not 
party to the proceedings.
For what has been discussed above, we convert this peuuon into 
appeal, allow it, set aside the impugned judgment and remand the 
case back to the learned High Court for a decision afresh after 
affording opportunity of hearing to all concerned suictly in 
accordance wdt.h law.”

be decidca! uattioui 'isrciung to theL.iii

was established by tiie augustsame

Because [he Honoralile Supreme Court of Pakistan has held in 2U18 SCMR 691 
iha: right once vested cannoi be laken liaick in respect ol allc'wanc.es ;n the 
following terms:

•d-

“As a secondary and also tenuous argument, learned Deputy 
Attoniey General contended that the Hcaltli Allowance is granted 
under executive fiat without any statutory backing therefore the- 
same can be withdrawn by the Federal Government at any nme,
That is dearly a flawed contention. It is admitted chat grant of the 
Health Allowance and the terms of eligibility to receive the same 
were dcLcrmincd by die competent auchorirv, Ministiy of Finance 
in accordance with Rules of Business of the Federal GovernmenTp-TK ^TEO 

The original tcirns of die 'aid lawful gtani :sull hold the held. 'Fhese W
were acred upon and payment of the Health .MIowance !0 the
respondents has conferred a vested right upon them.
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barired by chi; mle of locus-circum-'CniuX'si, che cxecutivi; is-
pocnicenriai' ivom unilatcraUy rescinding and rcineving the benem 
availed bv n- I'l.cipicnTs l^efciancc: is made lo Pakisian, darough ihc 

Minisu-v ot rinanc-.' v Muhammad Mimayaru'.lah Far.ikii. 
(PLD SC 407) and C'hc Bngmeer-in-Chiev :
jalaluddin (PLD 1992 SC 207). .Therefore, wichour a change of rhe 
terms of cLigibiliry for the Health AUowance even rhe prospecuve • 
exclusion of the respondents from receipt of the bcnefir shaU

^c:ctc^.aly
c larii:,;

arbitrary and unlawful action.’constitute

h. Because the appellant also place reliance upon the dictum laid m respect of 
acemai of a right, which rannoc be unilaterally taken back The same is reported

;is PLD 2021 SC 320, and relevant potuon reads as.

“OthcrwiMs ihe case of the rusppnd.ent is also covered by.si^cppn 
24-A of (.ieneval Clauses .Act, 1897, which clearly rctlec: that

be withdrawn unless andonci; a right is accrued, the 
until it. IS t:r.rahlished lhat the scheme wa> obtained by ptacucing

Section 24-A of the General Clauses .

same cannot

fraud 01 inisrejn'esentation 
.\cr, 1897, is reproduced as under:- 
"24-A. Exercise of power under enaermetus

(1) Where, by or under any enactment, a power to make 
direeuon is conferred on any authorityany order or give any 

office or person such power shall be exercised reasonably, fairly, 
justly and for the advancement of the purposes of the enactment, 

(2) The authority, office or person making any order or 
direction under the powers conferred by or under anyissuing anv

aciiTumt shall, so foi as necessary Of appropriate give 
for making' the order or, as rhe case made be for issuing the 
direction and shall prcivide a copy of the ordci or as the case may 
be, the dtiection to the person affected prejudicially."

The contenuon of the learned counsel for the respondent 
that the doctrine of proinisiorv estoppel is squarely applicable 
has force. It is well settled that where the (.lovernmeni control 
funcDOnaries make promise which ensues a right to anyone who 
believes ihem and acts under them, then those funettonanes are 
precluded from acung detrimental to the rights of- such

case of the respondent is also.hit

reasonsen

pe'rson/cirjzen. Otherwise the 
by doctrine of "legitimate expectaaon". jusuce (Reared) Fazl 
Karim, m his book, "judicial Review of Public Acuons" at page 
1365 has equated the aforesaid doctrine to che "fairness" and 
equity which is legiumatc attribute of a public funcoonary. The 
relcvani passage reads like this:-

" The justificaaon fur treaung "leguimate expectation" and 
promis>ucy estoppel' together as grounds foi judicial review is, 

lh:u fhev borh fall under the general head 'fairness'; and rr>o.one,
lhat 'Icguimaie expectaoon’ is akin to an estoppel "

This ve.rv doctrine has a hisiory of appreciation by this Coun in 
judgments including (1986 SCMR 1917) "Al-Samrezvarious

Enterprise v. The Federation of Pakistan" wherein it is held as
under:
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"It IS a seided rule that an execudve aurhonc}' 
of the rule-making power or the power 
rescind an earher order,,take away the

*
cvinnot in exercise 
to amend, vary or 
rights vested in the citizen by law,"

Because the claim of the appellant also holds force and draws wisdom from the 
of !hc l-Ionon)nU' l.ahore High CourT in 2020 P L C (C.S.) 1378,

1,
i'.idimicru
whic.ii iclevaiir porcKin reads as:

had been created by extending benefit after
could noi be 

was allowed.”

“Once a right 
complying
destroyed or withdrawn-Constiluuonal pcutiou

with codal fori-nalitjcs then same

; Because the case of the appeUants is further strengthened by die dictum ot 
honorable Lahore High Court reported as 2010 P L C (C.S.) 652, which held

as:

“VX/ithdiaw:il of special allowance allowed to the employees—
that one month running•Grievances urged by the petiuoners were 

pay allowed to them had been withdrawn by die authorines m view 
of the risk allowance salary package of the Punjab Police-- 

haci been allowed special allowance of one monthPe!iDonei<
addiDonal basic pay in addinon to their pav---Same was allowed as 

all the Prilice Prosecutors working as DSP I.,egalincenave given to
and Inspeetoi Legal; and the same had dulv been p

Lnhanccmeni in the salaries of die Police Offcials

aid to the

petitioners- -
introduced to rationalize disparity tnthrough special package was 

the salaries of various units, ranks of the Police and to bring same
-Fromwid-i the salary of Islamabad and Motorway Polite -at par

the order whereby benefits were withdrawn it was quite obvious 
that special incentive allowance offered to die penuoncis of one 
nddicionid basic pay scale pet month had not been withdrawn and 
the pednoners could not be deprived of the said special aUowance- •

enuded to the same—-PeuDOners, in circumstances were 
.Authoring were direcieJ bv High Court to allow die pavmcnt of

TO the peiinonet's; arrears should also be paid lospceial nlFiw ance 
diem, and if any recover)' had been made saine be leunbursed.’

k. Because die ObjecuN'c Resoludoii which in pursuance of .Arriclc 2-.A is now^ a 
subsLandve part of die Consdiuuon, provides for equality, socral jusiicc 
enunciated by Islam and guaraniec:s Fundamental Ilights and before lawg social 
economic and political justice etc. The vei7 scheme of Consdtution castes a 
bounden responsibility' on aU and sundry about the equabey and equal protecuon 
cif law. Viewe-d from this angle the refusal on the part of the Respondents to 
equalize the posiaon of Appellants widi other similarly placed persons is an 
affiont to the Resolution referred above and hence not sustainable.

as

I. Because the principles of legitimacc expectancy, which has time and,again been 
reiterated to be one of the carebnal principles in respect ot services laws

T,



coutt and cecentiy in 2022 SCMIl 694, has been uncowardly shattcre'^T^ 
,1,0 aou'^ns of die rcspoiuk-nrs. Appellant ha^ rhe legitimate expectancy to be 
yranceu to die Executive .illowanccs and cannot be denied the Mime, merely at 
the whims and wishes of ihc respoudems, who arc commuting illegalities one 

,her lo the detriment of tJae highest revenue generaung department of
€

lucer ar^o
ilic province

m. because the principles of Eciuabt).' and Non-Discnmimuiun arc aiuacied which
Pl.O 1957 SC 157^ PLD 1990 S(' 295, Id.!") 200.5liavi! been duly explained in

PL.D 2005 SC 193, and ocher judgments also lay down the same■ SC 163
pnnciples, which are atiracted in die case of the appellants

n. Idecause as mendoned earlier, the compenove exam for PMS/PCS and ETOs 
and still IS one and die same. Ji was and is based on the same syllabus

and even the same result, inremiews. psychological 
and training, snll the officers in the Excise & Taxauun DepaiUTienc 

ted differendv from odaer P.MS Officers in terms of being gianted

samewas
same exampafici s, 

assessment
being U'ea 

aliov. antes.
aiv

I'he officer despite being tested and rxained alongside their PMS 
die same alh.iwances, is an ahominanon per Article 25

Tile case is also made
countei-paris arc nor given
of till Consuturion ol the Islamic Repubbe of Pakistai 
out fiom djctums laid m 20l9 PLC (CS) 2.38, 201 5 PLC (CS) (.82, 2011 PLC fCS)
1392, 2016 PLC (CS) 491, 2015 PLC (CS) 682, and 2019 PLC (CS) 1231. Under 
the dictum laid in 2009 SCMR 1 wherein it has been laid down char "when a 
'f labunal or Court decides a point of law reladng to the terms of service of a civij 

which covered not only the case of the civil servants who bcigated, butscrvanc
also of other civil servants, who might have not uken any legal proceedings, the 
dictates of jusdee and rules of good governance demand that the benefits of the 
decision be extended to the other civil servants, who might nor be parties to the

•y

lidganon instead of compelling them to approach die 'I'nbunai or any other 

fonim." the benefit must be extended to the appellants.

irking in .\ nachi.J 
u> whom ilu: subject benefit

u Because the cases ol .\['i[iellaiu and ilia: lU PMo i.ulicci 
1 )ei.i.irrmcnts and/or Jrninistrauvc Depaicmcnis 
has ijceii extended are similarly placed and posinonecl sennng in identical

S M '

(jnmmscances under die same Government widiin du’ same fcamework,
ihci'clore. Appellants cannot be treated with a difrcia-ni yardstick and.are thus 
also enaded to the allowance on the analogy of Officers referred to hereinabove. 
J he conduct of the Respondents as such miugates against .-\racle-25 of the 
C.onsDCudon of Islamic Repubbe of Pakistan, 1973.

Because if the PMS Officers can be granted 150% of the basic pay as Execudve 
MIowancej when they ate so many ui number, why the appellants who are a total 
Ol 18 in number denied the benefit of rhe same.

!>■

C] because the Adminisiraave Department does not funcuon in isolation and is 
wliolly dependent ujiun its Attached Deparrmcrics and die oificcis of die 
/\diiiiniscracivc Deparrmencs arc posted in the Attached Departments frequendy. 
!dij:-cover, during chi' posting of the officets of die Adininisi.i'ativc (leparnnc«ii<,

receive 1.5 Basic P.iy .Allowance winch is111 .Breached Deparunciits, they

''«ir
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Attached Deparcmcncs thus dispanry'^n^
]H'trn;<si!.;!e to the officers of the same
n.scKiminauon exists in terms of allowances to the officers of the same caliber 

despite having same

*

teems and conditions as decided by the competent authority

L- Ikcau.e under Article 8 of rhe ConsDOiDon of die Islamic Republic of Pakistan,
to the1973 if any law, any custom or usage having the force of law if repugnant 

Fundamental Rights is void to the extent of its inconsistency and State has been 
,,:oh!bucd from making law which rakes'away or abndges such tights, AiDcle 25 
ciictatcs that aU are equal fiefore law and entitled to equal protection of law which

of Islam under which all persons similarly placed m

P'-

also the basic concept 
sunilar circumstances must 
availa.bic loonc or more netsons

IS
be treated alike and when certain lights were made 

^lmtlarlv placed then all suclvpcrsons similarly
p.h,ced with them would stand cuiitlcd to such rights. Thus in tins backdrop ot 
the maiter Appellants have been highly discruninaied ms much as the

reasonable and intelligible diffevenna andciassificaiion is not ba-ed upon 
ihcicfote, the acts and actions of the Re^pondents militate against the concept

enshrined m Ari:icles-25&;2of theof equality and equaliiy 
Constioition of Islamic Republic of Pakistan, 1973,

in sciwice as

s. Because m the same sequence the Piinciples of Pokey incorporated in Chapter 
2 of die Constitution which have also been made the responsibility of each Org

it in so far as the same relate to the

an

and Authorip' of the State to act upon 
funcDons of the organs or authority, directs for the discouragement inter-alia of 
the Provincial prejudices amongst the citizens; the promotion with special 
nfehe educational and economic interest of the backward classes; for promotion 

and for the eradication t>f social evils, the promorion of social

cate

(if -'oeial justite 
and economic 
individuals in vaiious classes of die service of Pakistan

wellbeing of the people including equalm- in earnings of

die Rules of Business of Khyber Pakhamkhwa Government have been 
ashed down die drain by the Respondents with

u. because the Appellant cannot be made lo suffer for no fault of their own, that 
arbiu'ary and illegal manner, wherein all the norms of natural jusnee 

have been,flouted, the law ignored, rules violated with the sole intenoon of 
depriving the Appellants from their lawful share

bi-.causct.
regard f'.m dae law.now

I

too in an

in allowances.

because there have been no complaint? against the Appellant, in the performance 
of du-ir duties, in case there are anv delinquents (which du-re arc none in the 
.•\r•pt:ilant^, all having s|iodcss careers) there is proper mechanism for proceeding 

them. Yet for no fault of the Appeilani or die employees of the.igains!
department, the enure departmental staif is being made to suffer and deprived 
of dii-ir vested interests.

Because diere is evident discrunination in resi.)ctt of pays and allowances.
Despite being the highest revenue generating and coUecung department, P^y.j.TT’p^ 
and allowances are not even compatible with other government departments. N 
And Because Finance Department is not competent to declare who is and who j 
1^ not PMS officer.

w.

♦■i
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exist which shall be raised at the rime of argument? withX, Because other grounds
ihe peniussion of this Honorable Court.

«*>
Si/

Prayer:

It IS ih^i-ciore mo-t humbly pr:iy<-cl thm on the nrrcprancc of this Appeal, may it please 
this I'nliuii.il tO'

a. Occlare liui the aciions of the respondenr (Finance Depatement) dated 
1,^-08-2022 (NOSOSR-IV/FD/1-13/2021/E&TD) by virtue of which 
die Finance Department regretted the representauon of AppcLianrs 
ocspite the favorable comments of ihc Excise Department to be arbiuarv, 
illegal, unlawful aiid.wiihout any jl,lri^dlCUO^.

b. Declare further diat the disconnnuarion of the Executive Allowance 
(@150% CO be illegal, unlawful and without any authority vested in the ■ 

Finance Departnaent,
Declare that the recoveries affected from the appellants to be illegal and 

unlawful and without any jurisdicQon,
d. Direct chat the Executive Allowance @150% be continued to the , 

a|5pellanrs forchvith varh all arrears and retrain the department from 
king any fucthi:i' arbitrary decisions against the appellants 

Grant any othei icbef that this Honorable Tribunal may deem fit and 

(([ipiopnaie in the cucumstance.s iT rhe case

1

c.

ui
c.

Interim Relief:

It is most humbly requested chat pending the instant appeal, no recoveries be affected 
from rhe appellants and furthermore, the Executive Allowance be directed to be 
connni'icd til! the final decision of the appeal.

*•

Through

ALI GOHAR DURRANI
Ads'Oea!.: l-ligh Court 
:ilii_’<>h:iri''ri-dkLm' (iru
+ 92-332-929-7427
The Law Firm uf Shah I Durrani I Kliattak
(.■\ icgistcrc'd hw film)

\\\vvv.sdkla\v,org
infofatsdklaw.orn
091-3021049
231-A, Su'ci:i No. 13, New Shacru Road, Peshawar.

MV
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BEFORE THE HOK^BLE KHYBER PAKHTUNKHWjy^SS^
TMBUNAL. PESHAWAR

-c..

^i^^f^'.Application No.^^3 

in
Service Appeal No. 1-135/2022

/2024

Sufyan Haqani (]:)ii'cclui- Peshawar Region) hhxcisc, I'awauori d'. 

h£-u-coiic Control Depaj-tmenl Khyber Pakhtunkhvva, Fesnawar.

............. (Petitioner)
VERSUS

1. The Governmeni: of Khyber Pakhtunkhwa through Chief 
Secretary. Govt, of KP, Civil Secretariat, Peshawar.

2. Tlic Finance Depanment, Govt, of KP tinough SecrcLaiy
Finance, Govt', of KP, Civil Secretariat, Peshawai'. ‘

. TIk: Excise, Taxation and Narcotics Control Depa.rtmeni.,'Govt 
KP through Secretary Excise, Taxation and Narcotics 

th<jnLrol Depaj'lniciU, Civii Ser.rctanai', Ftrsiiawaj'

■*3
vj

4. Oircctor General. Excise, taxation and Narcotics Corurol 
iefjarlmenl. (Respondent)

APPLICATION FOR CORRECTION OF CLERICAL
MISTAKES IN CONSOLIDATED JUDGMENT DATED
15.11.2023 OF SERVICE APPEAL NO. 1435/2022 

WHEREIN 150% ALLOWANCE IN FAVOUR OF THE
PETITIONER WAS ALLOWED, BUT INSTEAD OF
150% ALLOWANCE INADVERTENTLY/ MISTAKENLY
1.5% ALLOWANCE AND INSTEAD OF GOVERNMENT

MISTAKENLY GOVERNMENTEXCHEQUER
EXCHANGE WERE WRITTEN/MENTION1 N_/rHE 

JUDGMENT DUE TO CLERICAL MISRTAKE^ in

R c s •) >< d fully She wet hg
That the above mentioned service appeal has 

already been decided by this HonTole court vide 

judgment dated 15.11,2023, but there are some 

• clerical mistalces w^hich is liable to be rectified,

1

K
I- •
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I'to

'a':

2, That there are clerical mistakes i 

ludgment dated 15.11.2023 

I 435/2022 wherein 150%

in consolidated

of service a.ppeal no. 

allowance in favour of the

petitioner was allowed but instead of 150%

.5% allowance 

government exchequer mistakenly 

government exchange was written/mentioned m the 

judgment due to clerical mistakes, whicl 

iwctified. (Copy of Service 

and Judgment dated 

Annexure A 66 B)

allowance inadvertently / mistakenly 1 

and instead of

teed to be

Appeal No. 1435/2022 

15.11.2023 is attached as

3. That there is no legal bar 

ajtjpljcation.

on acceptance of this

It is, therefore, most humbly prayed that on 

acceptance of this application, the above

mentioned clerical mistakes in the consolidated 

judgment dated 15^11.2023 of 

1435 may kindly be 

fair administratio]

service appeal No.

corrected/ rectified in the 

n of justice
\

■ \M
« .

Pefitioner
\

Through 'TP
4.

Raiihiat Khan Kundi
Advocate High Court, 
Peshawar.'

•VV/ kr
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( •J;
Learncti counsel ibr the applicant present. Mr. Asi|j4'a^)od^^i

. Parkira Azi?, Khali;

13.06.2024 1.
eaalShah, Deputy District Aiiorney alongwilh Miss 

Advisor for tlie rcspoadems present.

Througl) the instant misc. application the appiictutC is seeking
15.11.2023. Record

2.
correciioji in the judgment, which was decided on

concerned Service Appeal bearing No. 1435/2022transpired that the 

wherein respoEidcnts were directed to treat the appellaitts at par with those 

employees to whom “150%” Executive Allowance was allowed but instead 

of “150%” inadvcnently “1.5%” was written and the word government
“exchequer” was mistakenly written as government “exchange” m the 

judgment. This Tribunal, within tlie meaning of Sub-Section 2 of Seclion-7 

of Khyber Pakhiunkhwa Service Tribunal Act, 1974, is deemed as civil 

court under the Code ol'Civil Procedure, 1908. Scction-152 C.P.C provides 

for amendntent of the judgment, decree or errors, arising therein from any 

accidental slip or omission, that may, at any lime, be corrected by the court 

eitlier of its own motion or on the application of any of the parties, in the 

present case, the remaining judgment is correct but inadvertently 1.5/o 

written instead of “150%” and the word government “exchequei 

mistakenly wrillen as government “exchange” in the judgment as a 

typographical mistake, which is an accidental slip. Therefore, office is 

directed to make necessary correction in the judgment with red ink 

dingly. This order, alongwilh application of the applicant seeking said 

correction, be placed on tile of Service Appeal No. 1435/2022 and 

judgment alter correction be again scanned. Consign.

waswas

aceor

(Rashiaa Bano) 
Member (J)

(FarceUaTaul) 
Member (E)
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\ KliYl^ER PAICl-ri [ ;NKH WA SER^^- TRIRLINAI^ i*£SHAWAR.

Ser\’ice Appeal No. 1435/2022

... MEMnCRCI) 
.MR. M.UHAM.MAD AKBAR KHAN ... MEMBER (£)

BEFORE: .MRS. RASi llDA BANG

Ta.\aiioii ^Sulyun llaqqaiii, (Dircciui' Peshawar Region),- E.’veise 
Narcotics Control Deparimciu Khybcr Pakhlunkhw a, Peshawar.

.... {Appe-Uoni)

VERSUS

Government of Khybcr Pakhtunkhwa Uirotigh Chiel' Secretary, Civil
Secretariat Peshawar.

2. Government ol' Khybcr l^akluunkhwa ilirough Secretary Finance
Department, Civil Secretarial Peshawar.
The Excise and Taxation & Narcotics Control Deparimenv, Government of 
Khyber Pakhtunkhwa Peshawar.

4. Director General Excise, Taxation & Narcotics Control Department.
{Respondems)

\.

3.

Mr. Gohar Ali Durani 
, Advocate For appellant

Mr. Muhammad .Ian 
District Attorney For respondents

15.06.2020 
15.11.2023 
15.1 1.2023

Dale orinsiiiutioii 
Date ofHearuig... 
Date of Decision.,

.ILIDGMENT

RASFfIDA -BANG. MEMBER (J): The instant service appeal has been;
01

■: V: ■'p^5 c* I
O'

instituted under .section 4 of the Khybcr Pakhtunkhwa Service Tributiai, Act

1974 with the prayers copied as below:

“Declare that the actions of the respondents dated

15.08.2022 by virtue of which the Finance Departiiieiit 

regretted the represeniatioii of appellants despite the

favorable comments of the F.xeise Departmenthto be

0^
Ki, 'A'ft:

-V r/p.....I' V



2

arbitrary, illegal, unlawful and without any jurisdiction.” 

“Declare liirthcr that the discontinuation of the Executive
f
I

allowance 150% to he illegal, unlawful and without any

authority vested in the Finance department”

“Declare tliat the recoveries affected from the appellants

to be illegal and unlawful and without any jurisdiction” 

“Direct that the Executive Allovvauce 150% be

continued to the appellants forthwith with all arrears and 

retrain the department from taking any further arbitrary

decisions against the appellants”^

Through iliis single judgmenL we intejid to dispose ol iiisiant service 

appeal as well as connected (1) Service Appeal No. 1436/2022 titled “Sufian 

Haqqani Vs .Governmeni ol'K-hyber Pakhtunkhwa through Chief Secretary 

and others”(2) Service Appeal No. 1437/2022 tilled ’‘Sufiaii Haqqani Vs

. 2.

.Government of Khyber Pakluunkhwa through Chief Secretary and others”

(3) Service Appeal No. 1438/2022 titled "Dr. Hid Badshad Vs .Government

of Kliyber Pakhtunkhwa through Chief Secretary and others” (4) Service

Appeal No. 1439/2022 titled “Faisal Khurshid Biirki Vs .Governmeni of 

Khyber Pakhtunkhwa ihrougli Chief Secretary and others” (5) Service 

Appeal No. 1440/2022 tilled “Said U1 Amin Vs .Government of Khyber

- Pakhtunkhwa through Cltief Secretary and others” (6) Service Appeal No.

1441/2022 titled “Saim Jhangra Vs .Government of Khyber Pakhtunkhwa

through Chief Secretary and others" (7) Service Appeal No. 1442/2022 tilled

“Masaud U1 Haq Vs .Government of Khyber Pakhtunkhwa through Chief

Secretary and others” (8) Service Appeal No. 1443/2022 tilled “Fawad Iqbal

Vs .Government of Khyber Pakhtunkhwa through Chief Secretary and

others” (9) Service Appeal No. 1444.''2022 tilled “Faza! Oliafoor Vs
KTEDA
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.Govcrnnienl of KhybL-r 1‘akluunkiiwa ihrough Chief Sceieiary and others’’ 

(10) Service Appeal No. 1445/2022 tilled “Tariq Mehsnd Vs .Government 

of Khybcr Pakhltmkhwa through Chief Secretary and others ’ (il) Service 

Appeal No. 1446/2022 tilled ‘‘Salah Ud Din Vs .Government of Khyber 

Pakhtiinkhwa through Chief Secretary and others" (12) Service Appeal No. 

1447/2022 titled "Javed Khiiji Vs .Government of Khybcr Pakhlunkhwa 

through-chief Secretary and others" (13) Service Appeal No. 1448/2022 

titled “Andaiccp Naz V.s .Government'of Khyber Pakhtiinkhwa through 

Chief Secretary and oliters" (14) Service Appeal No. 1449/2022 tilled 

’^Rehman Uddin V.s .Govcrnineni of Kliyber Pakhlunkhwa through Chief 

Secretary and others” (15) Service Appeal No. 1450/2022 titled ‘‘Imad 

Uddin Vs .Government ol‘ Khyber Pakhlunkhwa through Chief Secretary 

and others” as in ail these tippeals common questions ol law and lads arc

involved.

3. Brief facts of ilic case, as given in the memoranda of appeal are that the 

appellant applied to the post of in light of advertisement issued by Public 

Service Commis.sion. Appellants . meet the criteria of competitive 

examination, interview and psychological evaluation like PMS & PAS 

officer and ihereaftct also comjdelc training like them spread upon period of 

eight months. Thai appellants were allowed execiilive allowance by the 

government like other PMS OlTicers but same ^vas stopped by respondents 

which was not in accordance with law and rules on the subject, Il is 

contention of the appellant that tliey were not treated in accordance with law; 

appellant arc also Public Service Commission qualified officers; who were 

appointed upon recommendation of Public Sendee Commission after going 

through the standard set by the Public Service Commission liWe PAS & PMS

reshawMT
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\
oi'ilccrs lo whom exccuiive allowance was given by ihe governmeni, Ihey 

coniended that appellants had never applied for the executive allowance but

when the same was given/allowed to tliem so that created rights in lavoui ot

asking for recovery from the appellants by thethe appellants and no-w 

Finance Departmem was unjustified. They also contended that appellant were

and-coniribuled lo the Government exchequer.revenue generating agency 

therefore, they ere entitled for the same w'hich were uulaw'fully siopped/from

him. Appellants applied to the authority who turned down ihcir request, 

hence, the instant service appeal.

4. Respondents were put on notice wlio submiiied written replies/coinmenis 

the appeal. We have heard the learned counsel for the appellant as w'ell

the learned District .Attorney and perused the ca.se file with connected 

documents in detail.

5. .I.,carned counsel for tlic appellant argued that appellant had not been treated 

in accordance wiili law and rules. Article 4, 9, 18 and 25 of the Constilulion oi 

Islamic Republic of Pakistan, 1973 were being violated by the re.spondeiU 

department in taking away the due right of executive allowance from the 

appellants, while cxiendcd tn olhers. He further argued that the vested rights of 

the appellants w-cre created, as it was allowed to tlie appellant by respondents at 

their own. which could not be done away with, due to the whims and wishes of 

anyone as per principle o\'locu.^-po.eniieniiae, the recovery and non-continuation 

of the allowance were both illegal and uiilawtul and could not be allowed lo 

proceed. He fiirllier coiuc-nded that Finance Department Notillcatioii dated 

07.07.2021 was in clear and unequivocal terms, entitlement to ail PCS/PMS 

officers vv'orking in the Governmeni of Khyber Pakluunkhwa without atiy 

dilTcrentiation whether they were from PCS Bxeculive, PCS Police, PCS
\L, ''■f'E.STED

as• on

' ^ (I U li W9
rri..u.,ai
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Secretariat or PCS Excise. He further argued tliai appellants were Public 

Service Comnrission qualified officer who had passed the exam with sameI
syllabus and gone Ihrough eight weeks training like PCS executive ihcrctore, 

thev were rigluly given earlier this allowance and requested for its continuation. 

Conversely, learned Deputy District Attorney for the respondents

two different

6.

contended that Eslablishinent and Excise Department are 

departments having different cadre and set ot rules, standard ot induction, 

method of recruitment and promotion. He lurther contended that Excise 

department is governed by its own set o! rules 2018 and PMS runs under 2007 

rules and its parent department Establishments Administration Department 

having different jiomenclaturc, schedule, promotion, training and induction 

method. If directoraie of Excise, Taxation has not its own syllabus ot training 

Module, then they should frame its own syllalms Training Module, He 

further submitted appellants are not covered under the provision of Finance 

DeparUnent noiiticaiion dated 15.08.2022 Excise Directorate are not covered , 

under the provision of the Departmem’s noiiticaiion as they are neither P.AS, 

PCS, PMS Officers nor posted against the scheduled posts but are inducted 

through Khyber Pakhiiinkliwa Public Service Commi.ssion as ETOs,

7. Perusal of record reveals that appellants are the employees of Excise, 

Taxation and Narcotics Control Department, who were duly appointed as

their posts were advertised by the Public Service Commission in the light ol’ 

. which they applied for it and appeared in the competitive examinations, 

imerview and after [isychological evaluation they were appointed, who were 

later on promoted as Director, fhe service structure of various departments 

of the Khyber Pakhlunkhwu, including the appetlani and PMS Officers is

governed and regulated by the Khyber Pakhlunkiiwa Civil Servant Act, 1973

and appellant also went through the same process of rcc -17

*AfV5tii[N,K
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\ like PMS ofUccrs in accordunce with PMS Rules 2007 i.e advertisciiienl, 

syllabus, examinaiion, interview, psychological evaluation and even training 

are the same. Rulc-2(h) of the Rules ol'Busiiiess 1985 dcllnes Department as 

a selt-conlained Administrative Unit in the Secretarial responsible for die 

conduct of business of the Government in a distinct and specified spheie and 

is declared as such by the Govcniment. Similarly, the Attached Department 

has also been defined under Rule-2(b) of the Rules ol Business as:

I

.A Department mentioned in the ColinnurS oj the Schedule-1, the 

Schedule-I tabulates the Administrative Departments. Attached Departments 

and Heads of the Attached Depanmenls.

Rule-3(3) read with Schedul'e-II of the Rules of Business, provides foi the 

distribution ol' business of the Provijicial Go\'ernment amongst the 

Depaiunenls. Provincial Government through Finance Department sanctioned

lixccuiivc/PcrformancerfechnicaJ/Professiojialvarious allowances i.e

Allowance for vaiious cadres. Similarly Finance Deparlmenl, llirough

notification dated 02.02.2018, allowed executive allowance at the rate of 1,5 of

initial basic pay per month to the PAS/PCS/PMS olflcers in BPS-17 to BPS-2i 

working on scheduled post of the Establishment and Administration 

. Department vide other notification dated 02.08.2018 scheduled post allowance 

allowed to Police Officers ui' the Police Department to Officer ol BPS-17 

, to BPS-21 at the rate of 1.5 initial basic pay per month. Finance department, 

through yet another notification dated 19.10.2018, allowed technical allowance 

to the Engineers serving in only four department in BPS-17 to BPS-21 @1.5 of 

initial basic pay. Similarly vide notification dated 11,11.2019 the planning

planning performance

allowance at a same rale tiiid doctors are also allowed of Health professional 

allowance at the rate of 150% to PAS, PGS.-PMS onceis. Tiie appellants
, attested

was

cadre officer BPS-17 to Bl‘S-20 were allowed

, . - litv*
-I

»»»V.
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\ «
■being Public Service Coininission qiialificd ofl'iccns were started payincnis of 

, ^ the allowance without any request by the appellant for it. This allowance wa.<
I ' V * * *

given'lo the appellants till April, 2022 and thereafter it was stopped in May_, 

■■ ■ 2022 upon which ■appellants filed deparinichial representation to respondent on

• 01.06.2022. Although Administrative'Department in .their comments upon 

representation of appellant to the I'iimnce Department fully endorsed the 

• ^ appellant’s plea aitd recommended for continuation of allowance but the 

Finance Department, vide order dated 15.08.2022 regretted representation of 

the appellant and also ordered for recovery of the amoinit paid to appcllatits. It' 

. is alleged by the apjjellants that regrctal of a[>pellani’s representation by the 

•• Finance pepartmcni-caused disparity and it was ciisCrrinintilioii with the
e . * , ' *

. / appellants. Recovery of the-paid amount front the appellants was against the 

law as appellants never applied ibr.lhal and it was slated to them by the 

departnteni itself, which.wa.s termed by the Finaitce Department as irregularity. 

Appellant alleged that, they were not treated iiT accordance with law.

8. Main contention of the appellants is (hat they arc entitled for executive 

'allowance at'thc rate of(fj^of initial basic pay because they entered.into
*■

service after going through the same procedure, method of rccruiimcni: 

through which PMS. PCS and PAS ofdcers are recruited i.c adveriisemeni by 

the Public Service Cqmmis.sion of the post, competitive written examination in

subjects/syllabus, ‘ psychological' eight similar' subjects • rather in- same

evaluation and interviews followed by same training modules ol eight months.

■ Appellants exain were conducted under PMS Rules 2007. The other contention 

is that they were discriminated and were not equally tretited as almost all the 

. ■ cadre/departmcnl/cmployees and officer were, allowed allowance but the 

• appellants are deprived from it, which created disparity and injustice.
. * . ‘.A » •

9. Scheduled post by the government is one which is spccillcallv mentioned
ArTFlIrED
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■ \ in scheduled appended with provision PMS Rules 2007. The posi ol the

appellants are not mentioned in it and appellants are working under Excise

Dcpartnicnt which is a diflerent depariincnl than Esiublishincni Department.

It is evident on record that employees of almost all Lite departments
I50V<

allowed allowances at the rale ofCTs^ of their basic pay and appellants were

revenue generating agency and

were10.

deprived from it, despite the fact that they are 

contribuled to coveinmeni /exchange with their efforts. Therefore, they will

liave to be treated ai par wiili the.emplox ccs of oilier deparunenis. l-iencc, they 

nuiv al.so be uiveii tiic same ireaimeni and altoweil any allowance. \s'hich Die 

r'iuance Departmenl deems appr.;]n-iaie to name it.

As a sequel to above discu.sston, we arc unison to dispose of this appeal 

as well as connected service appeals on the above terms. Cost shall follow the

11,

events. Consign.

0 Pronounced in open court in Peshan>ar and given under our hands and12,

v-%
;.,A %

if seal of the Tribunal on this! 5"^ day of November, 2023.

fill 21

(MUHAMMAD AKbWkHAN) 

Member (E)
(RASHIDA BANO) 

Member (J)
*ki’.!ccmiiltaii

ATT. 53:ed
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I

The Worthy Secretary,
Excise, Taxation & Narcotic 

Control Department Khyber 

Pakhtunkhwa, Peshawar.

*•
Subject: Request for Implementation of Consolidated 

Judgment dated 15.11.2023 passed in
Service Appeal No. 1438.

■> Through: Proper Channel. 

Respected Sir;

1. That the applicant filed Service appeal No. 1438 of 2022 for 

continuation of executive allowance at the rate of 150% of 

basic pay before the Honble Service Tribunal Khyber 

' Pakhtunkhwa, Peshawar which was allowed vide Consolidated 

Judgment dated 15.11.2023. (Copy of Service Appeal No. 

1435 and Judgment are attached).

3. That the applicant submits applications before the respondents 

for implementation of the judgment of this Honble Tribunal.

It is graciously requested to implement 

the Consolidated judgment dated 15.11.2023 

passed in service appeal No. 1438/2022 in 

letter and spirit and may kindly grant/give 

executive allowance at rate of 150% of the 

running basic pay of the petitioner from 02-

08-2018 along with arrears forthwith without 

any further delay from . t****

\\

(Director, litigation) Excise, Taxation

‘w- * it-

Dr. Eid Badshah '
1

& Narcotic Control Department 

Khyber Pakhtunkhwa, Peshawar.
Copy to;

• The worthy Chief Secretary, Govt, of KP, Civil Secretariat, 
Peshawar.

• The worthy Secretary Finance, Govt, of KP, Civil Secretariat, 
Peshawar.

• The Worthy Director General, Excise, taxation and Narcotics 
Control department, Khyber Pakhtunkhwa, Peshawar.
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