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_ Implementation Petition No. 761/2024
Date of'ordel; o ___"_('-J-ng_er-_é"r'other proceedings with Stgn.i;lu_m-c-n-f_jijdgt} . B
proceedings
5 R _
23.07.2024 The implementation petition of Mr. Eid Badshah

y submitted today by Mr. Rehmat Khan Kundi Advocate. lf
is fixed for implementation report before Single Bench at
Peshawar on 25.07.2024. Original file be requisitioned.
AAG has noted the next date. Parcha peshi g’iveﬁ to
coun;e] for the petitioner. |

By the order of', _hairman
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- ' In
Service Appeal No. 1438/2022

Dr., Eid Badshah (Director, litigation) Excise,
Taxation & Narcotic Control Department Khyber
Pakhtunkhwa, Peshawar.

........... (Petitioner)

" The Government of Khyber Pakhtunkhwa through
Chief Secretary, Govt. of KP, Civil Secretariat,
Peshawar & Others.

......... (Respondents)
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Khyber Pak htukhwa

Execution Petition No.z 151 /2024  Service Veihuas

In IDiary No. | (;'l {4 l’(G

Service Appeal No. 1438/2022

Dr. Eid Badshah, (Director, Litigation) Excise, Taxation &
Narcotic Control Department Khyber Pakhtunkhwa,

Peshawar.
............ (Petitioner)

'._E-i 1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Govt. of KP, Civil Secretariat, Peshawar.

R 2. The Finance Department, Govt. of KP through Secretary
Finance, Govt. of KP, Civil Secretariat, Peshawar.

N 3. The Excise, Taxation and Narcotics Control Department,
Govt. of KP through Secretary Excise, Taxation and Narcotics
Control Department, Civil Secretariat, Peshawar.

4. Director General, Excise, taxation and Narcotics Control
department, Khyber Pakhtunkhwa, Peshawar.
{Respondents)

, EXECUTION PETITION UNDER CLAUSE (d) OF SUB-
o SECTION 2 OF THE SECTION 7 OF THE KHYBER

_ PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 FOR
B IMPLEMENTATION OF _THE CONSOLIDATED
, JUDGMENT DATED 15.11.2023 PASSED BY THE
- 5 LEARNED BENCH OF THIS TRIBUNAL IN SERVICE
APPEAL _NO. 1438/2022 WHEREIN _EXECUTIVE

- ALLOWANCE AT THE RATE OF 150% OF BASIC PAY
A WAS ALLOWED IN FAVOUR OF THE PETITIONER.

Respectfully Sheweth;

1. That the petitioner filed Service appeal No.1438 of 2022 for
A continuation of executive allowance at the rate of 150% of basic
pay before the Hon’ble Service Tribunal Khyber Pakhtunkhwa,
Peshawar after exhausting departmental remedy. (Copy of

o Service Appeal No. 1438 of 2022 is attached as Annexure A)
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That the Service appeal No. 1438/2022 was allowed vide
Consolidated Judgment dated 15.11.2023; however, there were
some typographical/clerical mistakes in the consolidatéd
judgment, therefore, an application for correction of clerical
mistakes in consolidated judgment dated 15.11.2023 of service
appeal No. 1435/2022 etc. was filed wherein 150% executive
allowance in favour of the petitioner/appellant was allowed, but
instead of 150% allowance inédvertently/ mistakenly 1.5%
allowance and instead of government exchequer mistakenly
government exchange were mentioned in the judgment due to
clerical mistakes, the application for correction of clerical
mistakes ﬁras allowed vide order datéd 13.06.2024 with
direction to make necessary correction in the judgment with red
ink accordingly, hence, the clerical mistakes were corrected.
(Attested copies of application No. 433 and Order dated
13.06.2024 are attached as Annexure B & C)

3. That after the correction of clerical/typographical mistakes in

the consolidated judgment dated 15.11 2023 passed by this

Hon’ble Tribunal in service appeal No.1435 to 1450 of 2022,

the relevaﬁt para thereof is reprodﬁced as under.

It is evident on record that employees of almost

all the department were allowed allowance at the rate
of 150% of their basic pay and the appellants were
deprived from it, despite the fact that they are
revenue generating agency and contributed to
government exchequer with their efforts. Therefore,
they will have to be treated at par with the
employees of others departments. Hence, they may |
also be given same treatment and allowed any
allowance, which the Finance Department deems
appropriate to name it. Aé sequel to above discussion,
we are uh_ison to dispose of this appeal as well as
connected service appeals on the above terms. Costs

shail follow the events. Consign.

(Attested copy of Judgment dated 15.11. 2023 is

attached as Annexure D)
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Dated: 19 /07 /2024

®

That after obtaining the attested copy of the judgment of this
Hon'ble Tribunal, the petitioner has submitted numerous

applications before the respondents for 1mplementat10n of the

judgment of this Hon’ble Tribunal, but till the date no positive

action has been taken in reference to the implementation of
the judgment dated 15.11.2023 passed this Hon’ble Trrbunal

(Copy of application is attached as Annexure E)

That after lapse of six/seven months the aforesaid Judgment
has not yet been acted upon and the respondents are reluctant
to implement the judgment and using deélay tactics amounting

to denial of the J udgment.

That non-compliance of the order of the Hon'ble Court, speaks

- malafidedn the part of respondents and to lower the position

of the Judiciary in the eyes of public.

That from the facts, mentioned above, it has become crystal
clear that the Respondents have committed Contempt of
Court.
| It is therefore, prayed that on acceptance of
this Execution petition, the Respondents may
gracdiously be strictly directed- to execute |
/ impleme‘nt the judgment of this Tribunal dated
15.11.2023 in letter and spirit and direct the
respondeahitslto grant/give executive allowance at
rate of 150% of the running basic pay of the .
petitioner from 02.02.2018 along with arrears
forthwith without any further delay. Similarly,
‘the defaulter may kindly be proceeded under the

law of contempt and be punished accordingly.

Petitiqner .'

Through

Advocate, High Court

Office No. 5, Ground Floor,
Saya Heights, Near Islamia
College BRT Station, Peshawar.
Cell # 0346.9773786
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No. /2024
In
Service Appeal No. 1438/2022
Dr. Eid .Badshah (Director, Litigation) Excise, Taxation &

Narcotic Control Department Khyber Pakhtunkhwa,
Peshawar.

........... (Petitioner)
VERSUS

The Government of Khyber Pakhtunkhwa through Chief =
Secretary, Govt. of KP, Civil Secretariat, Peshawar. &
Others.

T I —

......... {(Respondents)

AFFIDAVIT

I, Dr. Eid Badshah (Director, Litigation) Excise, Taxation &

4

Narcotic Control Department Khyber Pakhtunkhwa, Peshawai‘,
do hereby solemnly affirm and declare, that the contents of the

Execution Petition are true and correct to the best of my

knowledge and belief and nothing has been concealed from

'y
A this Hon’ble Court.
L . Deponent - .
g CNIC No. 11201-5993067-3
RS Cell No. 0333-9474949

=8

. _' Identified Ry:




So:rlvicc_ Appeal No. r/f’t{ % {? /2022

e, Eid Badshah (Director Narcones) xcise, Taxanon & Narconcs Conuol

. Deparement.

......... Appellant

Versus

1. The Government of Khyber Pakhtunkhwa,
Thesugh Chief Secretary Government of Khyber Pakhounkhwa,
Civil Secretariat Peshawar.

2 The Finance Department, Government of Khyber Pakhtunkhwa.
Through Secretary Finance, Government of Khyber Paklirunkhwa

Civil Secretanat, Peshawar,

3 The Excise, Taxation & Narcotics Control Deparrment, Government of

Khyber Pakhtunkhwa.

Through Secretary Excise, Taxioon & Narcotcs Control Department,

Government of IKChyber Pakhunkbwa, '
il Seeretartat, Peshawar,

4. Director General Excise, Taxation & Narcotics Control Department,

......... Respondents

APPEAL. UNDER . SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST
THE _ORDERS_ NO.SOSR-1V/FD/1-13/2021/E&TD DATED
15.08.2022. WHEREBY ILLEGALLY AND UNLAWFULLY, THE

' APPELLANT HAS BEEN DEPRIVED OF THE EXECUTIVE

ALLOWANCE @150% AND DIRECTIONS OF RECOVERY ARE
ALSO GIVEN ILLEGALLY AND WITHOUT ILAWFUL
AUTHORITY BY THE RESPONDENTS. |

Respeceinily Submitred:

The Appellant is workiong sgainst the designinons mentioned i the heading of the

o [ . . . Lo B . :
pettion. i the Khyber Pakhmunkhwa Excise, Taxadon and Narconcs Conteol
Depantnaee The Appetlant s Civil Servants, and 13 betore this Honorable Tobunal

for the redress of his grievance in respect of the illegal actions of the respondents in

taking away the due right of Exccutive Allowance @150% from the appellant AT

negaton of the law \_Jidc NO.SQSRAV/TD/1-13/2021/E&TD dated 15.08.2022, He
thus atprosch this h{'mt_}m_blc eributal for the redeess of his grievance m respect of the

"I.ITUL'LL—H!L.'H'UUUCL.{ itegal acts, wich the Eacts and Grounds enumerated heremalter.

ISTED




Brief I'acts:

-8 1. That the Appeblant 1s a bonafide law-abiding resident of 1(1?‘\"13{__‘[ Pakhtunkhwa,

~ and being citizen of Pakistan, cnuided to all the consdrunonal guarantees
including but not limited to the fundamental rights of life; freedom of wade, due
Process a5 well as the right of non-discaminanon. He s an officer of the Khyber
Pakhmnkhwa Excise, Taxaton and Narcotics Control Deparument and were
duly appomted pursuant 10 advertisement, competitive  examinations,
psychological evaluation, and interviews, '

Copies of the appolnunent order 1s Annex-A\

2. Thai ihe Respondents repulate the seevices of all the Civil Servants including the
Appeliants under the provisions of the Consttution of the Jslamic Republic of
Pakistan, 1973 whereunder the Khyber Pakhtunkhwa Civil Servants Act 1973 is
cnacred. The said Act regulates the appointment of persons and thetr terms and
conditions of service in relation to the service of Khyber Pakhrunkhwa. That the
service srructures of various deparuments of the Government of Khyber
Pakhrnkhwa are dealt with under Khyber Pakhrunkhwa Civil Servants

(Appointment, Promonion & [ransfer) Rules, 1989.

Thar as per the Khyber - Pakhwnkhwa PCS Rules 1997, Exta Assistant
Commissioners (EACs), Fxcise and Taxaton Officers (ETO), Section Officers

L

(85 and Depury Superintendent of Police (DSP) were the groups selected
through combined Comperuve cxammagon. Subsequently the DSPs were
cncadered in Police Service of Pakistan (PSP), the SOs and EACs were encadered
i Provincial Management Service (PMY) leaving aside che FTOs, who are
ronucally sul) appomred through the PAS Syllabus appended i the PMS Rules
2007 in its Schedule. That it is also imperative 10 note thac the witial recruitment
in Excise, Taxatgon & Narcones Conuol Department as Assistant Excise &
- Taxation Officer in BPS-17 is done through competiove examinaton under the
PMS Rules, 2007. The :1d\_rn:rr.isc:munt, syllabus, examination, Interviews,

psychological evaluation and even traunings are the same. .

4. That the Constitution has conferred upon the Provincial Government the
‘powers to make Rules under Arucle-139(3) for the aliocanon and wransacoon of
business of the Provincial Govermment. While exercising that power the
Government of Khyber Pakhrunkhwa has framed the Khyber Pakhmunkhwa ‘
Government Rules of Business-1985 ("Rules of Business”).

“Rule-2(h) of the Rules of Business defines Department as a self-contained
Admmistradve Unitin the Sceretanat responsible for the conduct of business of
the Government n a disunce and specified sphere and declare as such by the
Government,” '

Simularly, the Attached Department has also been defined under Rulc—2(b] of the
Rules of Business as:

A Department mentoned in the Column-3 of the Schedule-I. The Schedule-

cibuiates the Admmsiranye Deparrments, Atrached Deparuments and Headgofrs
; s o

the Awached Deparements. : . “TED
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Rule-3(3) read with SLhc.dulc T of the Rules of Business, provides for the
diswibuton  of  bLusiness of the Provincal  Government  amongst the’

Depuriments.

That the ,1ppeﬂant is Officer of the Khyber Pakhtunkhwa Excise, Taxadon and
Narcades Control Depariment, Government of Kh!bu Pakhrunkhwa serving
o B3PR8 and above. They are Provincial Civil Servants within the meaning of
Secton-2(1)(b) of the Acc of 1973 The Khyber Pakhtunkhwi Excise, Taxauon
1nd Narcodes Control Department under the Rules of Business is implementing
ool of the Administrative Deparrment in as much as all the Policies, Rules and
Regutations of the Adminisuanve Deparument are being implemented through
the Khyber Pakhrunkhwa Excise, Taxation and Narcoucs Control Deparument
and ies Officers ie., Appellants. -

That for a variety of teasons including high rate of infladon, depreciauon, cost
increase, hn_gh raxaton rate, the Provincial. Government through Finance
D(_-.pﬂr:ment sanctioned varnous allowances Le.
Ryecunve/ Performance / Technical/Professional Allowances on various scales
per month to the Civil Servants belonging o vanous cadres. Conseguendy, vide
Noulicagon dawed 02.02. 2018 the PAS/PCS/PMS Qfficers in BPS-17 to BPS-

21 working on scheduled posts of the Estblishment and Admmnistragon

- Department were Aowed Executve Alowance o the ine of 1.5 of the tninal

Basic Pay per month. This was followed by another Nouficaton dated
12.08.2018 wherehy another allowance called the Scheduled Post Allowance was
LLo\xul to Police Officers of Police Department (an Atrached Department of
Home & Tribal Affairs Department) serving in BPS-17 1o BPS-21 @1.5 of the
witial basic pay per month by the Finance Department, Government of Khyber
I-’nkh;;unkhwa.: Again vide Notficauon dated 19.10.2018, the Tinance
Separunent, Government of Khyber Pakhmnkhwa sancnoned Technical
Alowance to Engineers (Attached Department Officers) serving in only four
Departments in BPS-17 to BPS-20 @1.5 of the inidal basis pay. Similatly, by
means of another Notficanon dared 11.11.2019, the Planning Cadre Officers
cerving in BPS-17 o BPS 20 working against the sanction sm'eﬁgth of the P&D

Department were sanctoned Planning Performance Allowance to the tune of

1.5 ot the Basic Pay. Likewise, the Doctors {(Attached Depariment Officers) were

s allowed similar Allowances on various scales called the Health Professional
Allowance as is evident from the Nouficanon dated 07.01.2016.

Copy of the Notifications are Annex-B’

That on 07-07-2021 Exccutve Allowance @150% was granted by the Provincial
Crovernment to PAS, PCS, PMS officers. The appellant being PCS quahfied

‘officers was started with the payments of the Allowance, withourt the appellant

ever applying for the allowance. This contnued withoutany gap, however out of
the blue the allowance was stopped in May 2022, whereafter on 01-06-2022, the

apoctlane made a due representanion.

Copy ut the Nouhcauon daed U7-007-2

C
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Copy of the representanon s Annes-

' @ 8 Ihar comments of the Adinimsuanve Deparmment were asked by the Finance

oo Department on the represcntagon of the appellants, which weré duly furnished

wide No. SO(;\dmn)/E&"l‘M-82/2020 dated 17-06-2022 and it in unequivocal

' ' werms aerced with the plea of the appellants. The comments also mengon that
enue generadon source and thercfore endrted to the

" the deparument s a gev

allowance on that score also. ,
Copy of the comments is Annex-E.

Copy of the 5 years recovery chartis Annex-E/1.

[-, o That the Finance Deparument vide 15:08-2022 (NO.SOSR-IV/FD/1-

' 13/2021/E&TD) regretred  the waid representation despite the favorable
comments of the Excise Deparmment. The said regret was received w the Excise
Depacinent on 17-08-2U22 and delvered 1o the appellants on 19-08-2022. Wb
the regret a heavy financial disparity has been caused due 1o the allowances
“meanonéd above. Also, the regretleter concedes that the allowance was granted
e to “irregularity”, which is preposterous. The appellant never applied for it,”

du
o the fact that they have “licerally™ the

! - rather were given the allowance based o
. - same set standards of induction rules/advertsement/interviews/ training o the
: 1%}-‘[8 Counterparts. Also, r.lu:j* are a revenue generation source, which enttles
then 1o the Executve Allowance and by no means disenudes them to the same,

and In no space “made them liable™ for recovery.
Copy of the regretis Annex-F. \
10, That 2 summanzed picuore of Alowances olfcted 10 varicus <ivil seovanns under

the Aét of 1073 is mbulared below to highlighr the position before the Hon'ble

Tribunal:-

5, | Appointment Terms & Condinons as per the | A llowances }-Strengﬂ?
No | Civil Servants Act, 1973
t. | Pakistan Admumistanve scrvices(PAS), | Performanc | 1500
N Provincial Management Services (PMS) | e/
C Formetly PCS-EG/PCS-5G] Execunive
: Allowance
| equal  to
: 150%
2 Provincial Planning Service PPS _ | Plannng 300+ ‘
{former Noa-Cadre Service) ' Performanc -
i | . ¢
i | ' - Allowance

. _ . cqual o 1.5
. - L .| Bas
Pav/Month
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@

Technical 600+-
Allowance
equal to 1.5
Basic
Pay/Mon th

Gogincers of C&W, PHE, LG&RDD and
Terigation Departments)

(.

Scheduled | 650+

Posr
Allowance

Police Officers BPS-17 to BPS-21 of the Police
T .

Department

equal 1o 1.5
o the intual
Busic

Pay/Month

|
|
|

Xlowance 118
@150%
discontnue
d

1

Thus the ;\ppei}an[a have been hlbhly dincriminared in the mattt.rs of financial

benefits,

Uharicia bearing in mind the afore-mennoned dhat the Appellans beng aggrieved

S iepmnnatory mediment moted our to Appellants and having no other

adequate and efficacious remedy after the regrey, fille this appeal inter-alia on the

fallowing gmund\

Grounds:

~ Because Artcle 38(e) of the Consorution of Istamic Republic of Pakistan,

Because Fundamental Rights of the Appellant specifically those menuoned in
Atticle 4,9, 18 & 25 of the Constitution of the Islamic Republic of Pakistan 1973
ave being viclated by the Respondents in taking away the due right of allowance
from the Appellants, while it is extended to othets. The Honorable Supreme
Coure of Pakistan n 1991 SCMR 1041 (1.A. Shirwani Case). cledrly bestowed the
enforcement of the fundamental rights on the Tribunal.

1973
1 speciically bemng minde redundant through the acts of the respondents who

have made the already pending disparity of the Appellants and their cadre even'

further sink o:the borom of the deepest uceans, with no hopes of any redress.
To remove dispanty and ensure wellbeny of the people ts thevesponsibiliry of
the srate, which in turn would eliminate the inequality in income and earning of
individual mcluding persons of vanous classes sundarly placed as laid down n

2001 SCMR 1161, 2003 CLC 18, and- 2019 PLC (CS) 238 (relevant para 12 & -

131

Fecause vested rghts of the appellant are created, which cannor be done away
with, due to the whims and wishes of anyone. Per the principles of Locus
Poenitentiae, the recovery and non-continuaton of the allowance are both illegal

and unlawful and cannot be allowed to proceed. These principles are enunciated

i1 2004 SCMR 1864 (relevant Para 7). 2020 PLC (CS) 1378 {relevans para ]m ‘h._,

"i




d.-

v,

\C

2020 SR 188 (rcltvahi Para 4), and 2018 SCMR 691. The case of the appellant
n the touchstone of the above-refereed precedents is one of straight out

vinlation of the diccum of the Apex Court.

Recause Respondents have not treated Appellant in accordance with law, rules
g pehey on subject and acted in violation of Artcle 4 of the Consomnon of
Islamic Republic of Pakistan, 1973 and unlawfully ignored to remove dispariry in
carnings of the Appellants as compated t0 the other counterparts, which s

unjuse, unfair and hence not sustainable-in the eye of law.

Because the Notfication issued by the Finance Department Nanficarion wide
No, FD(&)OSR I1)2-5/20121-22(Executive Allow) dated 07-07-2021, 1n clear
and unequivocal terms, enddes all PCS/PMS officers working 1n the
Government of l(.'nybu Pakhtunkhwa, without any d1ffeu.nu.1uon whether Lht\
are from PCS executive, PCS Police, PCS, PCS secretatiat or PCS Excise.

Because Lhe legal prlncipql “Audi alteram partem” meaning ‘hear the other
side’, or 'no-man should be condemned unheard' or ‘both the sides must be heard
before passing any order’, rthe maxum iself says no person shall be condemned
nnheard. Flence, no case ot judgment can be decided without Ustening to the
poust of another parry, This prinaple same was established by the august
Supteme Court in Civil Petition No. 279-P/2015. The relevant poruon of the

Judgment is produced as under, for ready reference;

“Any proceeding :11i§ing out of the equity cannot be decided
withourt providing opportunity of hearing, The learned High Court
ought to have followed the principle of audi alteram partem and
due process, which are basis of administration of justce, especially
when any order, if passed, might affect-the nghts of the enaty not
party to the proceedings. .

For what has been discussed above, we convert this pendon inco
appeal, allow it, sec aside the impugned judgment and remand the
case back to the learned High Courr for a decision afresh after
affording opportunity of hearng to all concerned suicty
accordance with law.”

Because the Honorable Supreme Court of Pakistan has held 1n 2018 SCMR 691
ihar gight once vesies d cannot be tiken back 1 respect of allowances in the

following terms:

“As a secondary and also tenuous argument, learned Depury
Attorney General contcnded_chat the Health Alowance is granted
under execuuve flat without ﬁny statutory backing therefore the.
same can be withdrawn by the Federal Government at any ume,
That is clearly a flawed contention. It is admitted that grant of the
Fealth Allowance and the terms of eligibility to receive the same
were dewrmined by the competent authority, Minisuy of Finance -
in accordance with Rules of Business of the Federal Governmenty
The original tevms of the said fawful grant sull hold the ficld. 'l"hc‘uga- o
were acred upon and payment of the Health Allowance o :h»*

tespondents has conferred a vested rght upon them. lrf“m@h
Bervi
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circumstances, the executive is barred by the rule of locus
pocnitentiae {rom anilaterally rescinding and rewneving the beneit
availed by i< recipients. Referunce 1s made 10 Pakistan, through ihe
Secretary, Miusuy of Finance v AMuhammad Flimavanuilah Farakin
FLD 1969 SC 407) and The Engineer-in-Chiel Zoanet 7
] aaluddin (PLD 1992 SC 207). Therefore, withour a change of the
terms of eligibility for the Health Allowance even the prospecuye

Ty 1,

exclusion of the tespondents from receipt of the benefir shall

consttute arbiteary and unlawful acdon.”

h. Because the appellant also place reliance upon the dictum laid in respect of
accrual of a fght, which cannot be unilaterally taken back The same 18 repo_rtcd
as PLD 2021 SC 320, and relevant poruon reads as:

““O)therwise the case of the respondent s also cavered by s¢cuon
24-A of General Clauses Acy, 1897, winch clearly reflect that
~once a right is accrued, the same cannot be withdrawn udless and
antil it is established that the scheme was obtoned by pmc1‘.1¢1hg
fraud o1 inisrepresentaton. Secuon 24-A of the General Clauses
Act, 1897 iy reproduced as undet:-
"24-A. Excrcise of power under enactments.- _

(1) Wheze, by or under any enactment, a power (0 make
any order or give any directon is conferced on any authority,
office or person such power shall be exercised reasonably, fairly,
justly and for the advancement of the purposes of the enactment.

(2) The authority, office or person making any order ot
issuing anv direction under the powers conferred by or under any
canctment shall, so for as necessary or appropoate give reasons
for making the order or. as the case made be for issuing the
dirccrion and shall provide a copy of the ordey or as the case may
be, the direction to the person affected prejudicially.”

' The contention of the learned counsel for the respondent
that the doctrine of promissory estoppel is squarely apphicable
has force. 1o is well sertled that where the Gavernment control
functionaries make promisc which ensues a right to anyone who
believes them and acrs under them, then those functionaries ate
precluded from actng deuimental o the rights of- such
person/cinzen. Otherwise the case of the respondent s also hit
by doctrine of "legiimate expectavon”. Jusuce (Reured) Fazl
Karim, in his book, "Judicial Review of Public Acuons” at page ~
1365 has equated the aforesaid doctrine to the "fairness” and
equity which is legiamate attribute of a public funcuonary. The
relevant passage reads like rhis:-

"Ihe justification for treaung "legitimure expectaton” and
“promissory estoppel’ together as grounds for judicial review s,
one, that they barh fall under the gencral head ‘fairness’; and o,
that 'legitimate ¢xpectation’ 1s akin to an estoppel.”

Thix very doctrine has a history of appreciation by this Courtin - 4
various judgments including (1986 SCMR 1917) "Al-Samrez
Enterpuse v. The Federanon of Pakistan" wherein it is held as
undet:-- ‘




I»

A

"It is a sewled rule that an executve nur.ho??f'f/
cannot in exercise of the rule-making power or the power
to amend, vary or rescind an earlier order, take away the
rights vested in the citizen by law."

Because the claim of the ,lppeﬂant "also holds force and draws wisdom from the
jadimment of the FHonarahle LLahore ngh Court in 2020 P L C (C. S) 1378,

which velevanic porticm reads as:

“Once a right had been created by excending benehic afier
complyy, with codal formalives then same could nor be

destroyed o withdrawa--Constituuonal peauon was allowed.”

Because the case of the appellants is further auengthmtd by the dicrum of
honotable Lahore High Court reported as 2010 P L C (C.S.) 652, which held

'Ah‘t

“Withdrawal of special allowance allowed to the employees---
‘Grievauces urged by the petitioners were that one month running
pay allowed to them had been withdrawn by the authorities in view
of the risk allowance salary package of the Punjab Police--
Petitioners had been allowed special aliowance of onc month
{1dd1moml basic pay n addinon fo ther pav---Same was allowed as
incengve given to all the Police Prosecutors working as DSP Legal
and lnspm:r.or Legal, and the same had duly been pi atd 1o the
peudoners--Enhancement in the salarics of the Police Officials
through special package was introduced to ratonalize disparity in
the salaries of various units, ranks of the Police and to bring same
at par with the salary of Islamabad and Motorway Police ---From
the order whereby benefits wete withdrawn it was quite obvious
that special incenove allowance offered w the penponers of one
addmoml basic pay scale per month had not been withdrawn and
the peunoners could not be deprived of the said special allowance-
--Pettioners, tn circumstances were entided o the same---
Authonies were directed by High Court o allow the pavment of
spectal allowance 1o the peunoners; arrears should also be paid 10

them; and 1f any tecovery had been made same be reumbursed.”

Because the Objecove Resolution which i pursuance of Arricle 2-A is now a
substantive part of thé Constwton, provides for equalty, social jusnce as
enuniciated by Islam und guarantees Fundamental Rji_)htb and before law, social
cconomic and political justice etc. The very scheme of Consutution castes a
bounden responsibility on all and sundry about the equality and equal protecuon
of Taw. Viewed from this angle the refusal on the part of the Respondents 1o

equalize the ‘posidon of Appellants with other similarly placed persons 15 an

affrone to the Resolution refetred above and hence not sustainable. >

Because &n. principles of legitimate expectancy, which has tume and agam been

reiterated 10 be one of the cardinal pnnnp!t:s n respect of services baws D\""h&. g
¥,
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Apex coutt and cecenty tn 2022 SCMR 694, has beea untowardly shattered By
the acoons of the respondents. Appellant has the leginmate expectancy to be
pranted o the Execunve dlowances and cannot be dented the same, merely ar
the whims and wishes of the respondents, who are commuating illegahnes one
Jfesr another 1o the derriment of the highest revenue peneranng department of

e peoy e,

Hecause the principles of Equality and Non-Discriminadon are atracted which

have been duly n:xplaincd e PLEY 1957 SC 157, PLD 1990 SC 295, P 2003

'S¢ 163, PLD 2005 SC 193, and other judgments also lay down the same -

punciples, which are attracted in the case of the appellants.

Recause as mentoned earlier, the competitive exam for PMS/PCS and ETOs
was and sull 1s one and the same. Jt was and is based on the same syllabus, same
papers, same exam and even the same result, interviews, psvchological
assessment and training, soll the officers in the Excise & Taxaton Depariment
ave beiny weared differeady from other PMS Officers in terms of beng granted
aliowances. The officers despite being tested and trained alongside their PMS
counterparts afe not given the same allowances, is an abominanon per Arucle 25
of the Constiunon of the Islamic Republic of Pakistan. The case is also made
out from dictums tad 10 2019 PLC (CS) 238,2015 PLC {CS) 682, 2014 PLC BNy
1392, 2016 PLC (CS) 491, 2015 PLC (CS) 682, and 2019 PLC (CS) 1231. Under
the dicum laid in 2009 SCMR 1 wherein 1t has been laid down that "when a
Tiibunal or Court decides a point of law relaung to the terms of service of a civil
cervant which covered not only the case of the civil servants who lingated, -bur
Aso of other civil servants, who might have not taken any legal proceedings, the
dictates of justice and rules of good governance demand that the benefits of the
decision be extended to the other civil servants, who might not be parties to the
liigation instead of compelling them 10 approach the Tobunal or any other

forin.” the benefit must be extended ro the appellants.

Because the cases of Appellmg and thar of PMS officers working 1o Auached
Deparrments and/or Admmistradve Depariments 1o whom the subject benefir
has been extended are similarly placed and posinoned serving in identical
circumstances under the same Government within the same  framework,
Therctore, Appellants cannot be weated wath 1 different yardsack and.are thus
“also endded to the allowance on the analogy of Officers referred 1o hereinabove.
The conduct of the Respondents as such mingates against Artcle-25 of the
Constmdon of Islamic Republic of Pakistan, 1973,

liccause if the PMS Officers can be granted 150% of the basic pay as Executive
Alowance, when they ate so many in number, why the appellants who are a total
0f-18 in number denied the benefit of the same.

|
Because the Administraave Deparunent does not funcuon in isolanon and 1s
wholly dependent upon s Atached Deparmmenes and dhe otfficers of the
Alnnie ' . ;
Admninistratve Depariments are posted in the Attached Departments frequendy.

Korcover, during the posting of the officers of the Adminisiracve deparimengg,  #x
! AR IO

i Arached Departmants, they receive 1.5 Basic Pay Allowance which s not
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- Despite being the highest revenue generaung and collecung deparument, pays
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peemissible  the officers f the same Attached Departments thus disparim

dscriminaaon exists in terms of allowances to the officers of the same cahber

despize having same terms 1nd conditons as decided by the competent authority.

Because under Article 8 of the Construgon of the Islamic Republic of Pakistan,
1973 if any law, any custom or usage having the force of law if repugnant to the
Fundamental Rights is void to the extent of its inconsistency and State has been
prohibited from making law which takes away or abridges such rights. Article 25
dictaces that all are equal hefore law and endted to equal protection of law which
s also the basic concept of Islam under which all persons similarly placed in
similar circumstances must be weared alike and when certain vights were made
availalle 1o One GF Mot Persons simijarly placed then all such persons simlarly
slaced with them would srand entitled to such rights. Thus in ths backdrop of
the marer Appellants have been highly discriminated in$ much as the

.
o P

(Feation s not bazed upon reasonable and intelligible differenaa and
thetefore, the acts and acions of the Respondents militate against the concept
of equahty and equaliy n service as enshrined in Arncles-25&27 of the
Consticution of Islamic Republic of Pakistan, 1973.

RBecausc in the same sequence the Prnciples of Policy ncorporated i Chapter-
5 of the Constinution which have also been made the responsibility of each Organ
and Authority of the State 1o act upon it in so far as the same relate to the

furscuons of the organs or authority, directs for the discouragement inter-alia of

" the Provincial prejudices amongst the citizens; the promotion with special care

of the educational and economic interest of the backward classes; for promouon
of social justice and for the eradication of social evils; the promonon of social
and e-onomic wellbeing of the people including equality in earnings of

iadividuals in-varous classes of the service of Pakastan.

Iecanse the Rules of Business of Khyber Pakhtunkhwa Government have been
washed down the drain by the Respondeats with no regard for the Jaw,

Because the Appellant cannot be made to suffer for no faulr of their own, that
too i an arbitrary and idlegal manner, wherein all the norms of natural justice
have been.flouted, the law ignored, rules violated with the sole intention of
depriving the Appellants from their lawful share in allowances. ' '

Rerause there have been no complaints against the Appellantin the petformance
i rheir duties, in case there are any delinquents {(which there are none in the
Appellants, all having spodess careers) there 15 proper mechamsm for proceeding
arainst them. Yet for no fault of the Appellant or the employees of the
depiriment, the ennre deparimental staff is being made wo suffer and depnved
ot their vested Interests.

Becanse there is evident discrimination i respect of pavs and alfowances.

and allowances are not even compatible with other government departments.

And Because Finance Department is not competent to declare who 1s and who
15 not PMS officer. :
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x. Because other grounds exist which shall be raised at the time of arguments with
the permission of this ‘Honorable Coutt.

Ol

%
Nt

Prayer:

Ptis thereiore mast humbly peayed that on the acceptance of this Appeal, may it please

this Flonoabls Tobunal tor

a. iDeclare that the wctions of the respondent (Finance Deparument) dated
15.08-2022 (NO SOSR-IV/FD/1-13/2021/E&TD) by virrue of which
the Finance Department rtegretted the representavon of Appellants
despite the favorable comments of the Excise Deparument o be arbitrary,
Hegal, unlawfud and withoutany jurtsdicuon.

b. Declare further that the discontnuation of the Executive Allowance
"@150% to be llegal, unlawful and without any authority vested in the
Finance Department.

¢. Declare that the recovenes affected from the appellants to be ilegal and
unlawful and without any jurisdicoon. - '

d. Direct that the [Execunve Allowance ‘@150% be continued to the
appellants forchwith wath all arrears and retrain the depattment from
waking any further arbiuary decisions against the appellancs.

e. Grant any other vebef thar this Honorable Tabunal may deem fit and

appropuate in the circumstances of the case.

Interin Relief:

. ’ ) : T ‘" !
It is most humbly tequested that pending the instant appeal, no recovenes be affected
from the appellants and furthetmore, the Executve Allowance be directed to be

continued il the final c_ieciﬁithpeai, -

f\%&ﬂﬂ.ly A
UL
. ;," 72 .
ALI GOHAR DURRANI . .

Advocaz: Fligh Court

Through

§I.|I|._I’_'(!|‘i}1l'|’|‘.-.;,’:id klaw. ore
+92-332-929-7427

The Law Firm of Shah | Durrani | Khattak
{A regstered law firm) '

www.sdklaw.org
info@sdklaw.org
091-3021049 )
731-A, Sureet No. 13, New Shans Road, Peshawar.
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N S Finnexvre "%”

. BEFORE THE HON’BLE KHYBER PAKHTUNKHWAZSERVICE
: TRIBUNAL, PESHAWAR Ve

MG Application No.L{_ZS /2024
n
Service Appeal No. 143572022

Sufyan Haqani [Director Peshawar Region) Excise , Faxunon &
MNarcotic Control Department Khyber Pakhtunkh wa, Peshawar.

........... (Petitioner)
| - . VERSUS

i.The Government of Khyber Pakhtunkhwa through  Chief
Secretary, Govt. of KP, Civil Secretariat, Peshawar.

b

. the Finance Deparument, Govt. of KP through seerelary
Finunce, Govt. of KP, Civil Secretariat, Peshawar.

o
L

The Excise, Taxation and Narcotics Control Department, Govt
i WP through Secretary Excise, Taxation and Narcotlcs
Covitrol Departmeent, Civil Secrctanat, Peshawar.

4. inrecter General, Excise, taxation and Narcotics Conirol
department. cverien--.{Respondent)

APPLICATION FOR CORRECTION OF CLERICAL
MISTAKES IN CONSOLIDATED JUDGMENT DATED
15.11.2023_ OF SERVICE APPEAL NO. 1435/2022
WHEREIN 150% ALLOWANCE IN FAVOUR OF THE
o PETITIONER WAS ALLOWED BUT INSTEAD. OF
| | 150% ALLOWANCE INADVERTENTLY/ MISTAKENLY.
' - 1.5% ALLOWANCE AND INSTEAD OF GOVERNMENT
| : EXCHEQUER MISTAKENLY  GOVE RNMFNI

Respecifully Sheweth:
1, That the above mentioned service appeal has
already been decided by this Honble court vide
judgment dated 15.11.2023, but there are some

clerical mistakes which 1s liable to be rectif:

i ety kv,
"‘»4!1 r':"::l'lll




That there are’ clj.ér‘icél
Jjudgment dated_ ‘1;5'.11.2023 of service appeal
1435/2022 wherein: 150%

_petit@oner was allowed, but

allowance inadvertently / mistakenly 1.5%

and instead of government exchequer mistakenly

government exchange wa

| ; : _
judgment due to c}e’:i'ical mistakes which ne

1"-‘:rclil'ied (Copy of Serv1ce Appeal No. 1435/2022

dnd Judgmcnt dated 15.11.2023 is attached as

Annexure A & B} .

" That there is no legal bar on acceptance of this

applic:at_ion.

-

It is, the'refortf:-, most humbly prayed that on

acceptance of tiiis application, the dbOVE

mentioned clencal mxstakes in the consolldated

. Judgment dated 15 11 2023 of service appeal No.

1425 may ‘rmdly "w Lorrected/ rectmed in the
AT _z

Ralmat Khan Kundi

Advocate High Court,
Peshawar -

mistakes in consolidated
no.
allowance in favour of the
instead of 150%

allowance

as written/ mentioned in the

zed (o be
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13.06.2024

B

1. Learned counsel for fhb applicant prescat. Mr. Asi :Ma:;nod Aldt

‘.*‘ln-

Advisor for the respondents present.

2. Through the insiant misc. application the applicant is sceking
correction in the judgment, which was decided on 15.11.2023. Record
tmnspzred that the conceined Service Appeal bearing No. 1435/2022

wherein respondents were directed to treat the dpp{.liants at par with those

“employees to whom *1350%” Exccutive Allowance was allowed but instcad

of “150%" inadvertently “1.5%” was writien and the word government
“exchcquer” was mistakculy wrntten as government “exchange” in the
judgment. This Tribunal, w_i‘tl_zin the meaning of Sub-Section 2 of Section-7
of Khyber Pakhiunkh_wa Service 'l_'ribunal Act, 1974, is deemed as civil
court under the Code of Civil Procedure, 1-908. Section-152 C.P.C provides
for amendment ol the judgment, decree or errors, arising therein from any
accidental slip or omission, that may, at any time, be corrected by the court
cither of its own moiion or on the application of any of the parties. In the
present case, the remaining judgment is correct but inadvertently “1.5%”
was written instead of “150%” and the word government “exchequer” was
mistakenly wrilten as government “exchange” in the judgment as a
typographical mistake, which is an accidental slip. Therefore, oftice 1s
directed to make necessary correction in the judgment with red ink
accordingly. This order, alongwith application of the applicant secking said
correction, be placed on file of Service Appeal No. 1435/2022 and

judgment after correction be again scanned. Consign.

_ ~
(Farceha Paul) (Rashita Bano)

Member (E) Member (J)
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A\ KHYRBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 1435/2022

BEFORE: MRS. RASHIDA BANO ... MEMBER )
MR, MUHAMMAD AKBAR KHAN ... MEMBER (&)

bul\an ilaqqml (Director Peshawar Region), Excise, Taxation &

Narcotics Control Department Khyber Pakbtunkhwa, Peshawar.
(Appellant)

1. Government of Khyber Pakhtunkhwa through Chief” Secretary, Civil

Secretariat Peshawar. ' '

Government of Khyber Pakhtunkhwa through  Secretary  Finance

Department, Civil Secretarial Peshawar.

3. The Excise and Taxation & Narcotics Control Deparument, (J()\ ernment ol
Khyber Pakhtunkhwa Peshawar.

4. Director (;encral :xcise, Taxation & Ndrb()ll(,s Control Department,

|5

(Rebpondvmb)
Mr. Gohar Ali Durani
. Advocate _ For uppellant
Mr. Muhammad Jan -
District Atiorney ... Torrespondents

Date of [nstitution. . .....cooovveeinns 13.06.2020
Date of Heartg.....ooooooeeiiiinn 15.11.2023
Date of Decision.....ooooooeviveinennn 15.11.2023
JUDGMENT
;é '% RASHIDA - BANO., MEMBER (J): The insiant service appeal has been |
e :
“‘7::‘% . instituted under scetion 4 of the Khyber Pakhtunkhwa Service Tribunal, Act
W , _ |
9 - o 1974 with the prayers copied as below:
¢ g
»

“Declare that the actions of the respondents dated

15.08.2022 by virtue of which the Finunce Department

regretted the represemtation of appellants despite the




B

arbitrary, illegal, unlawiul and without any jurisdiction.”

PR

! “Declare further that the discontinuation of the Executive .
. allowance 130% o be illegal, unlawful and without any
authorit.sf vested in the Finance department” |
“Declare that the recoveries affected from the appeliants
to be illegal and unlawiul and without any jurisdiction”
“Direct  that the Exccutive Allowance 150% be

continued to the appelants forthwith with all arrears and

retrain the dcpartmgnt from taking any further arbitrary
decisions against the appclants”

-2 Through this single judgment we intend to dispose of instant service
upp_eal as well as connected (1) Service Appeal No. 1436/2022 uu&a “Sufian
Hagqani Vs .Governmeni of Khyber Pakhtunkhwa through Chief Secretary
and others”(2) Service Appeal No. [437/2022 titled *Sufian Haqqgani Vs
Government of Khyber Pakhtunkhiwa .through Chief Séclretary and others”
(3) Service Appeal No. 1438/2022 titled “Dr. Eid Bz;dshad Vs .G'ovemmen.{
of Kh_vbér Pakhtuﬁkhwa throu};h Chief Secretary and Iothers” 4) Service
Appeal No. 143972022 titled “Faisal Khurshid Burki Vs .Government of
Khybcr. Pakhtunkhwa through Chviel" Sccretary and others” (5) Service
Appeaf No. 1440/2022 titled “Suid Ul Amin Vs .Govemhwnt of Khyber
Pakhtunkhwa through Chief Secretary and others” (6) Service Appealv No.
1441/2022 titled “Suim Jhangra Vs .Government of thy'bcr Pakhtunkhwa

_through. Chicl Scc-ret:lry and othcr;;’ .(TI*') Sc_:_l"yic-c Appeal No. 1442/2022 titled
“Mésaud Ul Haq Vs .Government of Khyber l"’ﬁi{htunklnva through Cl)iclf
Secretary and others™ (8) Service Appeal No. 1443/2022 titled “Fawad Igbal

Vs .Government of Khyber Pukhtunkhwa through Chief' Sceretary and

K\;thers” (9) Service Appeal No. 144472022 titled “Fazal Ghafoor Vs
N ATy
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Government of Khyber Pakhtunkhwa througl Chief Secretary and others”

(10) Qervicc Appeal No. £445;”2E)22 titled “Tariq Mchsad Vs .Governmenl

_ot Khybcr Pal\hlunl\hwcl th:ou;_.}h Chief Seu ctary and others” (1) Sz.rwce

Appuai No. 1446/2022 titled “Salah Ud Dm Vs (;ovcmmem of Khyber
Pakhtunkhwa through Chief C.L\.n.mz} and U[hblb (12) Service Appeal No.
1447/2022 titled “Javed Khiljt Vs .G()VCI‘IImCI"ll of Khyber Pakhtunkhwa
thrdugh‘Chief Secretary una olhérs” '(_1.3) Ser\;_icc Appeal. No. 1448/2022

titled “Andalcep Naz Vs .Govcmmcnt' of’ Khyber Pakhtunkhwa through

. Chief Secretary and othua” (14) ':n,r\lu., Appeal No. 144972022 litled

“Rehman Uddin Vs Gmunmuu ot Khybn,r Pakhiunkhwa through Chiet’
Sucretary and others” (13) Suwcc Appeal 1 \Jo 1450/2022 titled ‘Imad
Uddin Vs .Goverm'rwm‘ of Khyber I’akl'itunkh\\-'a through Chiel Secretary
and others” as in ail {hcse appeals n.ommon questions ol law and laus are

involved.

3.. Brief facts of the casc, as givch in the memoranda of appeal are that the
appellant applied 10 the post of in iéghl of advertisement issued by Pubiic
Servicc Commission,  Appellants .mcet' the criteria  of competitive
gkaminélion, interview and psr)-'chological cvafuation like PMS & PAS
officer and .tflercezi:;c'x' also complete training like 1"]n':m sbread upon period of
cight months. That appellants were allowed execulive allowance by the
government like other PMS Ollicers but same was stopped by fespondcnts

which was not in accordance with law and rules on the subject. It is

contention of the appellant that they were not treated in accordance with law;

appellant arc also Public Service Commission qualitied officers; who were

appointed upon recommendation of Public Service Commission after going

through the standard set by the Public Service Commission likg PAS & PMS




oificers to whom c.\'ccuti\fc allowance was given by ihe government. They
contended that appcllamé had never applied for the executive allowance but
when the same was given/allowed (o them so that created rights in favour of
the appcllants' and now asking for récovéry from the appellants by the
Finance Dcpar{mcnf was unjustified. They also contended that appellant were
revenue gcnérating agency and-conlributed to the Government cxchcqucr;
therefore, thcy ere entitled for the same which were unlawfuily slopp.cdf’from
him. Appellanis applied to the authority who turned down thelr request,

hence, the instant scrvice appeal.

4.  Respondents were put on notice who submitled written replies/comments

| -on the appeal. We have heard the learned counsel for the appellant as well a5
the learned District Attorney and peruséd the case file wi'l'h co.nnected '
documents in detail. |

5. Learned counse! for the appellant argued that appellant had not been treated
'in accordance with:law and rules. Article 4, 9,'18 and 25 of the Constitution of
Islamic Republic of Pakistan, 1973 wc.rc being violated by the _reSpondcm
department in taking away ihc .duc: right of executive allowance from the
appellants, while cxlcndﬁ:d to others. HMe further argued that the vested ri ghts of
the appellants were created, as it was allowed to the a;pp&llant by respondents at
their own, which could not be done away with, due to the whims and wishes of
anyone as per principle of locus peenitentiae, the recovery and non-continuali@
of the allowlance were both illegal and.'ﬁ'n'lawf'ulland could not be allowed to
p'roccled‘ He furlher contended that Finance 'Dehz-uhnent Notification dated
07.07.2021 was in clear and unéquivocal terms, entitlément to all PCS/PMS
officers workmg in the Government of Khyber Pakhiunkhwa wnhoul any

differentiation whether they were from’ PCS Executive, PCS Police, PCS

i T Hitukhiwe
© Fribhuaap
Peshaway
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and appellant also went through the same process of rec

Secretariat or PCS Excise. He further argued that appellants were Public

Service Commiuission qualified officer who had passed the exam with same

sﬂlabus énd gone through ¢ight weeks training like PCS executive thercfore,
they were rightly given earlier this ail-owamce and requested for its continuation.
6. Conversely, learned Deputy District Altorney lor the respondents
cbnlcnded that Lsiablishment 'und Excise Department are t-wo different
departments having dii‘.‘ﬁ:’lrm'zt cadre and set of rules, standard of induction,
111e§h0d of recruitment and prom(‘)tio_n. He further contended that Excise

department is governed by its own set of rules 2018 and PMS runs under 2007

rules and its parent department Establishment& Administration Department .

having dil‘i’erem_nomf_enc-laturc_, schedule, promotion, training and inductipn
method. If directorate of Excise, Taxation has no.t its own syllabus of training
Module, then they should frame its own syllabus & Training Module. He
{urther submitted appéllénts are not covered under the provision of Finance

Department notitication dated 15.08.2022 Excise Directorate are not covered

“under the provision of the Departmend’s notification as they are neither PAS,

PCS, PMS Officers nor posted against the- scheduled posts but are inducted
through Khyber Pakhtunkhwa Public Service Commission as ETOs.

7. Perusal of record reveals that appetlants ace the employees of Excise,
Taxation and Narcotics Contrlnl Department, who were duly zippointed as

their posts were advertised by the Public Service Commission in the light of

- which they applied for it and appeared in the competitive examinations,

interview and after psychological eviluation they were appointed, who were
Jater on promoted as Director. The service structure of various departinents
of the Khyber Pakhlunkhwa, including the appetlant and PMS Officers is

governed and regulaied by the Khyber Pakhtunkhwa Civil Servant Act, 1973
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like PMS officers in accordance with PMS Rules 2007 e advertisement,

syllabus, examination, interview, psychological evaluation and ¢ven trainiﬁg
are (he sﬁmé. Rule-2{h) of the Rules of Business 1985 delines Department as
a.self-contained Administrative Unil in the Secretariat responsible for the
conduct of business of the GO\"L‘I';!}II]GHI' in a dis_tinci and spéciﬁe‘d sphere and
is declared as such by the Government. Similarly, the Attached Department
has also been defined under Rule-2(b) of the Rules ol Business as:

A Depdrrmenr mentioned ."n.- the -Column:=3 of the Schedule-I. The

Schedule-1 tabulaies the Administrative Departments, Atfached Departments

and Heads of the A f.f'acheaf Departmeits.

Rule-3(3) read with Schedule-II of the Rules of Business. provides for the
distribulion of business of the Provincial Government amongst 1:hc
Departments. Provincial Government through Finance Department sanctioned
various  allowances  ie lixccutivc/Pcrt’ormanccﬂ‘cchnical/l’gof’éssimial
Allowance for various ‘cadres. Similarly Finance Department, through

notification dated 02.02.201 8, allowed executive allowance at the rate of 1.5 of

initial basnc pay per month 1o 1hc PAS/PCS/PMS officers in BPS-17 to BPS-21
working on scheduled post of the Establishment and Admmlslrdtmn.

. Department vide other notification dated 02.08.2018 scheduled post allowance

~

was allowed to Police Officers of the Police Department to Otficer of BPS-17

1o BPS-21 at the rate of 1.5 initial basic pay per month. Finance department,

through yet another notification datéd 19.10.2018, allowed technical allowance
(o the Engineers serving in only lour department in BPS-17 to BPS-21 @1.5 of
initial basic pay. Similarly vide notification dated 11.11.2019 he planning

cadre officer BPS-17 to BPS-20 were allowcd planning performance

allowance at a same rate and doctors are also allowed of Health professional

allowance at the raw of 150% 1o PAS, PCS, - PMS aificers. The appellants

Kl *['rih""“.
reshuavwnp




. :
“being Public Service Cowmmission qualificd oﬂ':cqr§ were Started buymcms of’
 the allowance without any request by the appellant for it. This allowance was

: given'to the appellants till April, 2022 and thereaficr it was stopped in f\filay,'

© 2022 upon which appellants filed departimental representation 1o respondent on

+-01.06.2022. Although Administrative ‘Department -in their comments upory
" representation of appellant to the Finance Department fully cndorsed the
“dppellant’s plca and recomniended for continuation of allowance but the

" Finance Departiment, vide order dated 15.08.2022 regretred rcprﬁcn[a(ion of’

the appellant and also ordered lor recovery of the amount paid to appceilants. 1"~

is alleged by the apj)éllanls that regfclul of appellant’s representation by the

. Finance Department -caused disparity and it was distrimination with the

. - appellants. Recovcry_:qf the paid amount from the a'ppcllanls was agziinsl the

" law -as appellanls never appllcd iol lhal and 1t wus bldl(.d 1o them by th
dearlmcnt 1tselt \'&th!l wis lcrmcd by the flnanbe Deparlmull as urcgulnnl\'
. Appellanl'alleged thnt, ihcy were not :rcalcd i accordance with law.

- 8.7 Main coniention. of the appcllanls is that they arc ennllcd for executive

: 1507
" "allowance at'the rate ol (3% -ol mitial basic pay because they entered. into

.scrvioc after going _lhrough the same proccdurc, method of _rccrunmcm:
| through which f’MS. _PCS and PAS ol'_ﬁcers are recruited 1.¢ E‘.d\5crli5cmcn.[:hy
llié l:;ubllic Slcrvice Cm;uhis.'qion of the post, cmﬁpct_ilivc writlen examination. in
.,.é_light Slin;ililér' 'subjc;:'is_' rather in. same’ subjeéls/sylldliifs, ' ps'ychologicul
.c’v'al.uation‘ and intcrviews followed by same 1rain’ing modulés of'cighl'monlhs.
' Appellams exam werc conducled undcr PMS Rules 2007 The omhc.r confention
is that they were dlSLrllﬂlllaléd and were not equally Ircaled as almosl all the

ca‘clrc!departmcnl/cmployecs and 'pfﬁcur wcrc,allowed -a]lowancc but the

dppcllants are dcprwc.d f'rom it, wluch cu.atcd d:spautv and m;uqucc
l

. 9. Schéduled post h_y the government ig one whu.h is specitt callv mentioned

Fows o Caa tauid
Lo TN NP
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in scheduled appended with provision - PMS Ruies 2007. The post of the

appellants are not mentioned in it and appeilants are working under Excise

Department which is a different department than Establishment Departinent.

10.  Itis evident on record that employees of almaost all the departments were
R ELA _
allowed allowances at the rate 01’" of their basic pay and appellants were

deprived from it. dC\plte '[h(. fact that they are revenue generating agcncy and

axcheque¥

~contributed to government EXChange with their cfforts. Therefore. they will

have to be treated an par with the employees of other departaents. H a:ncé, they
may also be given the same reatinent and altowed any allowance, which the
I'inance Department dei;mS ap.pr'i}priatc (o name it. |

11, As a sequel to above discuss'zoﬁ, We are unison 1o ciisposc of this ;1ppea§
as well as connected service appeals on the above terms. Cost s“hall follow the
events. Consigi*x.. ._

12

- Pronounced in open court in Peshawar and given under our hands and

seal of the Tribunal on this! 3" day of November, 2023,

(MUHA'VII\« A}&&VAHANJ (RASHIDA BANO)

Member (E) Member (J)

K Lcmul tah

Date of'j Prermtotm'z of

Nimber of toss, Arolication b}g}lg%
Ct')pyf._'};; Frchmé 7% oo ’}3
Urgene . j// T e e .
Total w78 St e
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& The Worthy Secretary,
Excise, Taxation & Narcotic
Control Department Khyber
Pakhtunkhwa, Peshawar.

A

Subject: Request for Implementetion of Consolidated
Judgment dated 15.11.2023 passed in
Service Appeal No. 1438.

& Through: Proper Channel.

Respected Sir;

1. That the applicant filed Service appeal No.1438 of 2022 for
continuation of executive allowance at the rate of 150% of
basic pay before the Hon’ble ~Service Tribunal Khyber
Pakhtunkhwa, Peshawar which was allowed vide Consolidated -
Judgment dated 15. 11'2023 (Copy of Service Appeal No.
1435 and Judgment are attached)

3. That the applicant submits applications before the respondents

for implementation of the judgment of this Hon’ble Tribunal.

It is graciously requééted to implement
the Consolidated judgment dated 15.11.2023
paesed in service appeal No. 1438/2022 in
‘letter and -spirit and may kindly grant/give
executive allowance at rate of 150% of _the
running basic pay .of the petitiener from 02-
08-2018 along with arrears forthw1th without

any further delay from . e CT L e

. o i
5 : ot
b {e Rt 1' o \
-t :’—u Ltk W_; ﬂ’xf.-. \ y

Dr. Eid Badshah oz - .
' _ (Director, litigation} Excise, Ta.x_giion
& Narcotic Control Department

Khyber Pakhtunkhwa, Peshawar. b

| Copy to:

| e The worthy Chief Secretary, Govt. of KP, Civil Secretariat,
! Peshawar. '

|

¢ The worthy Secretary Finance, Govt of KP, ClVll Secretariat,
Peshawar.

¢ The Worthy Director General, Excise, taxation and Narcotics
Control department, Khyber Pakhtunkhwa, Peshawar.




" ;’Wf r o fr «“..:n’-) il - _
j J N ))/ bt i/‘;l| 17 pE | m
N - e ' ‘-‘ _A '1/‘(”
e R ;,::l-'/;'t 1//2 ,J ra/,w]ar-":q/mpfr'\ﬂc’““ /

2 ) | 1
; - . ../"ﬁl ,—, /; ; ~ W*’”,m
3 ]'n'f’ /‘]xﬂ s ,c4fvﬂl 'l'//,ﬁ nﬂf‘«ﬂ’“‘ P A 7

4 -t ) rir ry= 9 D
v £ AV E ST /fﬂ’);ﬁ:ﬂ“ s ,(-‘

75 . . ..“: \/?v
boaa) e P (gmmm /B
o ‘ /ﬁ}v“';f:ffé’/fjm'in ;f]]:pc]/‘j “::?e]/{f ‘/upedl ubdf /‘]ﬁfulo;/ "]J

{-ﬂnh"z%c’ “192] ']m”?;,/fplif ju
Colstiey 7T
RECER 2 A R T 73
| o~

AR %,

AT

¢ /~7-'
*”““’;(7‘1/ﬁﬁ“lf}j'i?wf/("’lﬂﬂ P;l“"/} i*”?”\ |

- e '—\;.,ff“*_ .
1 _',:_,,’), ij"“?{J_pﬂf} £k /5’1)/ ?j.ﬂ/wq Jfﬁv/*f i
t 5 /#
P51 e ~H e T 5 Euid
- ) fz1
PRleEaR Y {J 717 ]rq,.? g“w ‘rdpl.*"hf(f{/‘ ./“//‘]]". g
j % p; ] tiq 74 bﬁlf_vf
% rjtﬂ gh "’*ﬁ’l"”j—7pr=/’h K’T'fﬂf" 2 ENE |"1| U
o
L7 T fﬁ"H’? )”W’“‘«*r" ;m”j‘fﬁ’@ﬁﬁfm’”ﬂ

ey o %}\T"\g W‘a QQ

L. e wzafm"‘*ww‘?ﬁs

I 059930672

&




