Form- A

FORM OF ORDER SHEET

Court of
Implementation Petition No.____ 762/2024
S.No. | Date of order - Order o-r other proceedings with signature of judge B
proceedings . :
1 2 3 T
| . .’ . - - - )
1 23.07.2024 ~The implementation petition of Mr. Faisal

Khurshid Burki submitted 'goday by Mr. Rehmat Khan
Kundi Advocate. It is fixed for implementation report
befbre Single Bénch at Peshawar on 25.07.2024.30rigina|{
f.ile be requisitioned. AAG has noted the next date.”

Parcha peshigiven to counsel for the petitioner.

By the order of Cha:yn
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KHYBER PAKI_—ITUNKH\X}A‘SERVICE TRIBUNAL, PESHAWAR

) ECK LIST
CoseTitle: _Fousedl Khugehid Ve Govk AL XP b okers
Sk CONTENTS YES | NO
1 | This Appeal has been presented by: v
; 9 Whether Counsel/Appellant/Respondent/Deponent have signed
v | “ | the requisite documents? L v 1
3 | Whether appeal is within time? v
: 4 Whether the enactment under which the appeal is filed}
f P me_nticmed? :
. 51 Whether the enactment under which the appeal is filed is correct? v
6 ' Whether affidavit is appended?
7 } Whether affidavit is duly attested by competent Oath}
__ 1 Commissioner?
8 | Whether appeal/annexures are properly paged? v
9 i Whether certificate regarding filing any earlier appeal on the
» 7| subject, furnished? v
5 -110 | Whether annexures are legible? e
S ~{ 11_; Whether annexures are attested? L
12| Whether copies of annexures are readable/clear? v
e _1_3__"P'Whethe_r“gopy of appeal is delivered to AG/DAG? v
o " Whether Power of Attorney of the Counsel engaged is attested L
- | and signed by petitioner/appellant/respondents?
15 | Whether numbers of referred cases given are correct? v
_16_i Whether appeal contains cutting/overwriting? [~
17 Whether list of books has been provided at the end of the appeai?’ 1.
i 18 | Whether case relate-to this court? v’
L n © 119 | Whether requisite number of spare copies attached? |l
) 20 | Whether complete spare copy Is filed in separate file cover? v
| 21 | Whether addresses of parties given are complete? ]
| 22 { Whether index filed? v
23 Whether index is correct?
| 24 ; Whether Security and Process Fee deposited? On v
b “Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules
e 25 11974 Rule 11. notice along with copy of appeal and annexures has ‘
1 .| been sent to respondents? On ‘
i 2% Whether copies of commen:s/reply'/rejoinder submitted? On
. ;_27 Whether copies of comments/reply/rejoinder provided to
RLu - opposite party? On
a It is certified that formalities/documentation as required in the above table have been
fulfilted. ‘
Name: Eo,lnma.\ ‘\U(\C\U\ hkn&i
L — .
L Signature: X
- ‘ Dated: 14 Jof2o2Yy




¢ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

5
Execution Petition N0.768‘/ 2024
In :
Service Appeal No. 1439/2022
. | ' Faisal khurshid Burki (ETO) Excise, Taxation &
Narcotic Control Department Khyber Pakhtunkhwa,
Peshawar.
Seessrsnnss (Petitioner)
VERSUS
The Government of Khyber Pakhtunkhwa through
Chief Secretary, Govt. of KP, Civil Secretariat,
Peshawar & Others.
eeeeesess (Respondents)
i | INDEX
[ S.No. | " Description of Documents Annexure | Pages
1. Memo of Execution Petition 1-3
5. | Affidavit 4
5 Copy of Grounds of Service Appeal A 515_ o
) No.1439/2022 | '
.| Copy of Application for correction B 16-17
’ of Clerical Mistakes _ : B
s Copy of Correction order dated ' C 18
T 113.06.2024 '
Copy of the Judgment dated
6. |15.11.2023 of the Service Tribunal D 19-26
|in service Appeal No.1439/2022
- 7. | Wakalat Nama [ 27
. Through_

- Office No. 5, Ground Floor, Sayva
Heights, Near Islamia College
BRT, Peshawar.

Cell # 0346.9773786

Dated: 18/ 07 /2024
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR
. 6 s} Khyber Pakhtukhws
Execution Petition No:7 /2024 Service Tribunal 1
Il'l Diary No. 1’ L/\EA.}.J\

Service Appeal No. 1439/2022 _ |
Dated%ia’lalb(

Faisal Khurshid, (ETO) Excise, Taxation & Narcotic Control
Department Khyber Pakhtunkhwa, Peshawar. |
........... (Petitioner)
VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief
Secretary, Govt. of KP, Civil Secretariat, Peshawar.

2. The Finance Department, Govt. of KP through Secretary
Finance, Govt. of KP, Civil Secretariat, Peshawar.

3. The Excise, Taxation and Narcotics Control Department,
Govt. of KP through Secretary Excise, Taxation and Narcotics
Control Department, Civil Secretariat, Peshawar.

4. Director General, Excise, taxation and Narcotics Control
department, Khyber Pakhtunkhwa, Peshawar.
........... (Respondents)

EXECUTION PETITION UNDER CLAUSE (d) OF SUB-
SECTION 2 OF THE SECTION 7 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 FOR
IMPLEMENTATION OF THE CONSOLIDATED
JUDGMENT DATED 15.11.2023 PASSED BY THE
LEARNED BENCH OF THIS TRIBUNAL iN SERVICE
APPEAL NO. 1439/2022 WHEREIN EXECUTIVE
ALLOWANCE AT THE RATE OF 150% OF BASIC PAY
WAS ALLOWED IN FAVOUR OF THE PETITIONER.

Respectfully Sheweth;

1. That the petitioner filed Service appeal No.1439 of 2022 for
continuation of executive allowance at the rate of 150% of basic
pay before the Hon’ble Service Tribunal Khyber Pakhtunkhwa,
Peshawar after. exhausting departmental remedy. (Copy of
‘Service Appeal No. 1439I of 2022 is attached as Annexure A}



-f:.

That the Service appeal No. 1439/2022 was allowed vide
Consolidated Judgment dated 15.1 1.2023; however, there were
some typographical/clerical mistakes in the consolidated
judgment, therefore, an application for correction of clerical
mistakes in consolidated judgment dated 15.11.2023 of service
appeal No. 1435/2022 etc. was submitted wherein 150%
executive allowance in favour of the petitiéner was allowed, but
instead of 150% allowance inadvertently/mistakenly 1.5%
allowance and instead of government exchequer mistakenly
government exchange were mentioned in the judgment due to
clerical mistakes, the application for correction of clerical
mistakes was allowed vide order dated 13.06.2024 with
direction to make neceésary correction in the judgment with red
ink accordingly, hence, the clerical mistakes were corrected.
(Attested copies of application No. 433 and Order dated
13.06.2024 are attached as Annexure B & C)

.. That after the correction of clerical/typographical mistakes in

the consolidated judgment dated 15.11 2023 passed by this
Hon’ble Tribunal in service appeal No.1435 to 1450 of 2022, the
relevant para thereof is reproduced as under:
It is evident on record that employees of almost
all the department were allowed allowance at the
rate of 150% of their basic pay and the appellants
were deprived from it, despite the fact that théy are
revenue generating agency and contributed to
government exchequer with their efforts. Therefore,
they will have to be treated at par with the
employees of others departments.. Hence, they may
also be given same treatment and allowed any
allowance, which the Finance Department deems
appropriate to. name it. As sequel to above
discussion, we are unison to dispose of this appeal
as well as connected service appeals on the above

terms. Costs shall follow the events. Consign.

(Attested copy of Judgment dated 15.11. 2023 is attached

as Annexure D)
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®

That after obtaining the attested copy of the judgment of this
Hon'ble Tribunal, the petitioner has submitted numerous-~
applications before the respondents for implementation of the
judgment of this Hon’ble Tribunal, but till the date no positive
action has been taken in referéence to the implementation of the

judgment dated 15.11.2023 passed this Hon’ble Tribunal.

That after lapse of six/seven months the aforesaid Judgment
has not yet been acted upon and the respondents are reluctant
to implement the judgment and using delay tactics amounting

to denial of the Judgment.

That non-compliance of the order of the Hon'ble Court, speaks
malafide on the part of respondents and to lower the position of

the Judiciary 1n the eyes of public.

That from the facts, mentioned above, it has become crystal
clear that the Respondents have committed Contempt of

Court.

It is therefore, prayed that on acceptance of
this Execution petition, the Respondents may
graciously be strictly directed to execute/
implement the judgment of this Tribunal dated
15.11.2023 in letter and spirit and direct the
respondents to grant/give executive allowance at
rate of 150% of the basic pay of the petitioner
forthwith without any further delay. Similarly, the
defaulter may kindly be proceeded under the law of

contempt and be punished accordingly.

Through -
Rahmatmi

Advocate, High Court

Dated: 16 /07 /2024

R
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“ _ BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
- PESHAWAR '
Execution Petition No. /2024
' In

Service Appeal No. 1439/2022

. Faisal Khurshid (ETO) Excise, Taxation &
Narcotic Control Department Khyber
Pakhtunkhwa, Peshawar.
T T (Petitioner)
VERSUS

The Government of Khyber Pakhtunkhwa through
Chief Secretary, Govt. of KP, Civil Secretariat,
Peshawar & Others.

......... (Respondents)

AFFIDAVIT

]',, Faisal Khurshid (ETO) Excise, Taxation & Narcotic
Control Department Khyber Pakhtunkhwa, Peshawar, do
hlereby solemnly affirm and declare, that the contents of
the Execution Petition are truc and correct to the best
of my knowledge and belief and nothing has been

concealed from this Hon’ble Court.

Identlfied By

Ra at Khan Kundl
Advocate High Court.




IN THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAW

. ’ . . : Service Appeal No. {, LT/SC? /2022

| ) - A . . [— - - . - - o N .
. Faisal Khurshid Bugks (ETQ)  Excise, Taxaton & Narcones  Control
Deparmment.

EY
. pmrfui <hyv
“"!“", s . LAY ral
SURCIER

" Versus . | :
: - e lg'a;L
Lo 2a27
lanedd ’L’S LJ_L_‘
1. l he Government of Khyber Pakhtunkhwa,

Through Chief Secretary Government of Khyber quhmnkhwq
Civll Secrerarat Peshawar,

2. The Finance Department, Government of Khyber Pakhtunkhwa.
Ti uough Sccretary Finance, Government of Khyba Pakhtnkhwa
(il Secretariat, Peshawar. - :

3. The Excise, Taxation & Narcatics Control Department, Government of
Khyber Pakhtunkhwa. L. _
Through  Secretary Excise, Taxaton & Narcotics - Control  Department,
Government of Khyber Pakhrunkhwa,
Civil Secretariat, Peshawar.
] -4, - Directos General Excise, Taxation & Narcotics Control Dcpartmcm

......... Respondents

B APPEAL UNDER _SECTION 4 _OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST
THE _ORDERS _NO.SOSR-IV/FD/1-13/2021/E&TD DATED
| 15.08.2022. WHEREBY JLLEGALLY AND UNLAWFULLY, THE
| -  APPELLANT HAS BEEN DEPRIVED OF THE EXECUTIVE
* ALLOWANCE @150% AND DIRECTIONS OF RECOVERY ARE
" ALSO GIVEN ILLEGALLY AND WITHOUT LAWFUL

- AUTHORITY BY THE RESPONDENTS.

Respecriully Submitted:

The Appellant 15 working against the designatons ‘mentioned in the heading of the
petion i the Khyber Pakhtunkhwa Excise, Taxanpn and Narcooes  Conrrol
Departnent. The Appellantis a Civil Servants, and 18 hefore this Honorable Tribun:l

for the redress of his grievance in respect of the ilegal acuons of the respondents n
takieg awav the due fghr of Execuuve Allowance @130% from the appellant 1n

of the law vide NO SOSR- I\’/FDK] 13/2021/E&TD dated 15.08. 2022‘\[11’51";-,_
1ch this honorable tribunal for the redress of his grievance in respect of the

e merimmnd amal acre wnth the Facrs and Grounds CHUMEL: m.d herewinatter. s
’.';"

ﬂng'..:




wel

nel Facus:

1. That the Appelant is a bonafide law-abiding cesident of Khyber Pakhtunkhwa,
and belag citzen of ‘Pakistan, enutled to all the conscituti-onal gUAIANTEES
including but-not limited to the fundamental rights of life, freedom of wade,
due process as well as the nght of non-discrimination. He is an officer of the
Khyber Pakhrunkhwa Excise, Taxation and Narcotcs Control Depurunent and
were duly appointed pursuant 0 advertsement, COmpenave examinatons,

psychological evaluation, and intcrviews.

Copies of theappointment order is Annex-A,
. .

2. That the Respondents regulate the services of all the Civil Servants including
the Appellants under the provisions of the Consttution of the Islamic Republic
of Pakistan, 1973 whereunder the Khyber Pakhrunkhwa Civil Servants Act

{075 1s enacted. The said Act regulates the appoirtment af persons and their
- terms and conditons of service 1n relation to the service of Khyber
Paldicunkhwa., That the service smrucrures of vanous deparmments of the
Government of IKhyber Pakhwunkhwa are dealt with under IKhvber

sachrunkhwa Civil Servants (Appointment, Promotion & Transfer) Rules,
1989, '

"3 That as per the Khyber Pakhtunkhwa PCS Rules 1997, Exoa Assistant

Commissioners (ACs), Excise and Taxation Officers (C10O), Secuon Officers
(50) and Deputy Supertntendent of Police (DSP) were the groups selecred
through” combined Competitive examination. Subsequently the DSPs were
encadered in Police Service of Pakistan (PSP), the SOs and EACs were
encadered in Provincial Management Service (PMS) leaving aside.the ETO’s,
who ate ironically sall appointed through the PMS3. S},’_llabu;s'a[i]déﬂdcd_L@ the -
PMS Rules 2007 in its Schedule. That it is also inipf:lrarjve to note that the midal
recruitment in Exase, Taxaton & Narcotics Conurol Deparunent as Assisant
Hicise & Taxaton Officer in BPS-17 is done through compednve ¢Xaminaton
under the PMS Rules, 2007. The advertisement, syllabus, examinaton,
nterviews, psychological evaluation and even rrainings are the same.

4. Thar the Constitution has confecred upon the Provincial Government the
powers to make Rules under Article-139(3) for the allocaton and transaction of
business of the Provincial Government. While exercising that powet the
Government of Khyber Pakhtunkhwa has framed the IKChyber Pakhrunkhwa

Cloverament Rules of Business-1985 ("Rules of Business™):

“Rule-2(h) of the Rules of Busmess defines Department as 2 self-contained

Adrimstragve Unit in the Secretariat responsible for the conduct of business

of the Goverament in a distinct and specified sphere and declare as such by the

4

Goverament.” i C
ned under Rule-2(h) of

Sinulatly, the Attached Department has also been defi
the Rules of Business as: '

A Department mentoned n the Colu
mbulates the Adminstranve Deparuments, Attached Departments and

.mn—3 of the Schf:dulc—l. The Schedule-T

esh Whepm




(W]

Rule-3(3) read with Schedule-il of the Rules of Business, pmvidc; for die
distibuton of business of the Provincial Government amongst the

Departrnents.

That the appellant is Officer of the Khyber Pakhrunikhwa Excisc,lTaxarjon and
Narcotics Control Department, Government of Khyber Pakhrunkhwa serving
“in BPS-18 and above. They are Provincial Civil Servants within the meamng of
Seetion-2(1)(b) of the Act of 1973, The Khyber Pakhrunkhwa Excise, Taxaton
and Narcoucs Control  Deparoment under the Rules of Business is
implementng tool of the Admipistratve Department in as much as all the
Palicics, Rules and Regulations of the Adminisuratve Deparcment ate being
implemented  through  the  Khyber Pakhtunkhwa Excise, Taxauvon aad
Narcotics Control Department and its Officers L.c., Appellants.

_ That for a vatiety of reasons including high rate of inflation, depreciaunn, cost
increase, high taxation rate, the Provincial Government through Finunge.
Department - sanctioned various allowances L.
F_,xecusivc/Performance/'Teéhnicnl/ProfessiOnai Allowances on various scales
per month to the Civil Servants belonging to various cadres. Consequenty,
‘vide Notification dated 02.02.2018, the PAS/PCS/PMS Officers in BPS-17 10
BP3-21 working on scheduled posts of the Establishment and Adminstranon
Department were allowed Executive Allowance to the tune of 1.5 of the imnal
Rasic Pay per month. This was followed by another Nouoficauon dated
(2.08. 2018 whereby another allowance called the Scheduled Post Allowance
was allowed to Police Officers of Police Department (an Attached Dcpm‘rmént
of Home & Tribal Affairs Department) serving in BPS-17 to BPS-21 @.5 of-
the initial basic.pay per month by the Finance Department, Government of
Khyber Pakhmunkhwa. Again vide Noufication dated 19.10.2018, the' Finance
Department, Government of Khyber Pakhwnkhwa sancnoned Technical
Allowance to Engineers (Attached Depastment Officers) serving in only four
Departments in BPS-17 to BPS-20 @15 of the uutial basis pay. Similatly, by
means of another Notification dated 11.11.2019, the Planning Cadre Officers
serving in BPS-17 to BPS 20 working against the sancton strengeh of the P&D
Department were. sancdoned Planning Pesformance Allowance o the mne of
1.5 of the Basic Pay Likewise, the Doctors (Auached Deparument Officers)
were also allowed similar Allowances on various scales called the Health
Deofessional Alowance as is evident from the Nouficauon dated 07.01.2010.

Copy of the Notfications arc Annex-B

That on 07-07-2021 Execunve Allowance @150% was granted by the
Provincial Government to PAS, PCS, PMS officers. The appelant being PCS
gualified officers was started with the payments of the Allowance, withour the
appellant ever applying for the allowance. This continued without any gap,

however out of the blue the allowance was _stopp_ec_lji-n May 2022, \x}hepe_nft_er on”

01-06-2022, the appellant made a due represcntagon.
| S | Ay

Cépy of the Nodficaton dared O?—Q'?-ZOZ?- s H\_nne£j
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Copy of the representaton is Annex-D.

Thar comments of the Adminisuanve Department were asked by the Finance
Department on the rc;ncwmtmon of the appellants/ which were duly furmshed

vide No. SO(Admn)/E&T/1-82/2020 dated 17-06-2022 and it tn unequivocal
terms agreed with the plm of the appellants. The comments also mention that
venue generation source and therefore entded to the
allowance 6n that score also.

Copy of the comments i3 Annex-E.

Lopy of the 5 years recovery chart1s Annex-£/ l

‘Thar the . Pmam:c. Dcpam"nem vide 15-08-2022  (NO.SOSR-TV /H)/l

13/2021/FE&TD) ‘regretred the said representation despite the favorabie
comments of the Excise Department. The said regret was received in the
Excise Department on 17-08-2022 and delivered to the appellants on 19-08-

2022, With the regret a heavy financial disparity has been. caused due ro the -
Alowances mentioned above. Also, the regret letter tonccde\ that the allowance.

was granted due to “irregulanty”, which is p1epo.~,teroua The appellant never
-1;):‘J]i.r;c | for it, rather were given the qllnwana based on the fact thar they have
uerlly” | the sAMe set seandards of tnduction
rules/ advc:memmt/mLu'\'lcwa/muung to the PMS Countemparts. Also, they
are 4 revenue generation Source, which enrtes them to the Execunve
Allowance and by no means disenndes them o the same, and 10 no space
“made them liable” for recovery.
;

Copy of the regret is Annex-F.

That a qummmiyéd picmie of Allowances offered to vm’oue. civil servants
under the Act 0f*1973 is tabulated below 10 highhght the poamon before rhe
H Im“’bl{: Tribunal:-

S, Appointment Terms & Condidons as per.the | Allowances Swength
No | Civil Servants Act, 1973
1 | Pakistan Administranve services(PAS), | Performanc | 1500
Provincial  Management  Services (PMS) L e/
| (Formerly PCS-EG/PCS:5G) Execuuve
: Allowance
equal to
150%
2| Provincial Planning Service PPS Planning | 300+
(former Non-Cadre Service) Performanc,
. e
Allowance
cqual to 1.5 [# Ty,
, Bﬂ‘-ilC Y,
/\ion[h
‘ “;.w.l,
[
“BaytBay




|
|

-~
o
e 3 i Engincers of C&W, PHE, LG&RDD and | Technical 600+
Trrigation Departments) Allowance '
' equal o 1.5
Basic
Pay/Month
. '
4 | Police Officers BPS-17 to BPS-21 of the Police- Scheduled | 650+
| Department _ _ Post '
' Allowance
equal to 1.5
of the
inital
Basic
Pay/Month
5| ETOs S Allowance |18
: ' @150%
disconunuc |,
d
Thus the Appellants have been highly diserimunated in the mattess of financial
benefics. :
11.That it is bearing in mind the afore-mentioned that the Appellant being
aggrieved of discriminatory treatment meted our to Appellants and having no
other adequate and efficacious remedy after the regrer, file this appeal inter-atia '
on the following grounds: -
Grounds:

. Because Fundamental Rights of the Appellant specifically those mentioned in.

Acticle 4, 9, 18 & 25 of the Constitution of the Islamic Repubtlic of Pakistan
1673 are being violated by the Respondents in taking away the duc right of
Jlowance from thé Appellants, while ir is extended to others: The FHonorable
Supreme Court of Pakistan in 1991 SCMR 1041 (1. A Shirwani Case) -cl'earl_\"
bestowed the enforcement of the fundamental rights on the Tnbunal.

. Because Article 38(e) of the Constitution of Tslarnic Republic of Pakistan, 1973

is specifically being made redundant through the acts of the respondents who
have made the aiready pending disparity of the Appellants and theis cadre even -
further sink to the botom of the deepest oceans, with no hopes of any redress,
To remove disparity and ensure wellbeing of the people is the responsibiliry of
the stare, which in wen would eliminate the inequality in income and earning of

iadividual including persons of vagous classes similarly placed as laid down in

2001 SCMR 1161, 2003 CLC 18, and 2019 PLC (CS) 238 (relevant para 12 &
13},

Because vested rights of the appellant are created, which cannot be done away

with, due to the whims and wishes of anyoue. Per the princples gl ocus

_ . i
Pocnitentiac, the recovery and non-conunuanon ot the allowance ar¢ boaTHD

e e cenlmenbial ned canane be allawed m proceed. These principles are

kh E"(A A A
Yo, st
SE‘-"FC AN
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(reievant para 10), 2020 SCMR 188 (relevant Para 4), and 2018 SCNR 691, The
casc of the appellant on the touchstone of the above-refereed precedents s one

of straight out violaton of the dicrum of the Apex Court.

dJ. Because Respondents have not treated Appellant in accordance with law, rules
and policy on subject and acred in violanon of Axdcle 4 S the Constinuton of
Islamic Republic of Pakistan, 1973 and unlawfully ignoted Lo remove dispanry
in earnings of the Appellants as compared to the other counterparts, which 18

unjust, unfair and hence not sustainable in the ¢ye of law.

.

Because the Nodficaron issued by the Finance Department Notficanon vide

¢
No. FD(SOSR-11)2-5/20121-22(Execunve Alow) dated ©7-07-2021, i clew
and unequivocal terms, enudes all PCS/PMS officers working in the
Government of Khyber Pakhtunkhwa, without any differentiaton whether

" they are from PCS executive, PCS Police, PCS, PCS secretariar or PCS Excise.

f. Because the legal principal “Audi alteram partem” meaning 'hear the other
side', or 'no man should-be condemned unheard' ot 'both the sides must be
heard before passing any order, the maxim itself says no person shall be
condemned unheard. Hence, no case or judgment can be deaded without
lisiciing to the poinr of another party. This principle same was established by
the august Supreme Court in Civil Petition No. 279-P/2015. The relevant |
postion of the Judgment is produced as under, for ready reference;

“Any proceeding ansing out of rhe equiry cannot be decided
withouwt providing opportunity of heaing. The lcarned Hryh
Court ought to have followed the principle of auds altecam parem
and due process, which are basis of administratgon of jusuce,
~ especially when any order, if passcd, might affect the rights of the
entity not patty to the proceedings. ' |
For what has been discussed above, we convert this peanon nto |
appeal, allow 1r, ser aside the impugned judgment and remand the
“case back to the learmed High Court for a decision afresh after
affording opportunity of hearing 0 all concerned stnctly 10
accordance with law.” ' -
g Because the Honorable Supreme Court of Pakistan has held in 2018 SCMR

691 that right once vested cannot be taken back in respect of allowances 1n the

following terms: :

“Ay a sccondary and also winuous argument, learned Depury
Artorney General contended that the Health Allowance 1s granted
under executive fiat without any starutory backing therefore the \
same can be withdrawn by the Federal Government at any ome: \
That is clealy a flawed contendon. It is admited that grant of the
Health Allowance and the terms of eligibility to receive the same

were determined by the comperent authority, Ministy of Finance

in accordance with Rules of Business of the Federal Governmef
The, original terms of the said lawful grant stll hold the field:




Seom

- circumstances, the exccutive 1s batred by the rule of locus

: ' poeaitentiac from unilaterally rescinding and reuicving the benefir -

availed by its recipients. Reference is made to Pakistan, through
the Secrcaary, Ministry of Finance v. Muhammad Himavawllah
Farukhi (PLD 1969 SC 407) and The Engineer-in-Chief Branch v.
Jalaluddin (PLD 1992 5C 207). There fore, without a change of the
terms of eligibility for the Health Allowance even the prospecuve
exclusion of the respondents from receipt of the benefit shall

construte arbitrary and unlawful acoon”
b ;

h. Because the appellant also place reliance upon the dictum laid in respect of
accrual of a right, which cannot be vailaterally taken back. The same 1s reported
a5 PLD 2021 SC 320, and relevant portion reads as:

“Otherwise the case of the respondent is also covered by
section 24-3 of Genetal Clauses.Acr, 1897, which clearly reflcct
that once a right is accrued, the same cannot be withdrawn
unless and uatil it is established that the scheme was obtained
: . by pracucing fraud or misreprescntation. Section 24-A of the
. : General Clauses Xct, 1897, is reproduced as under:-
"24-A. Exercise of power under enactments.-

(1) Where, by or under any €nactment, 4 POwWer o make
any order or give any direction 13 conferred on. any authoriry,
office or person such power shall’ be exercised ceasonably,
fairly, justly and for the advancement of the.purposcs ot the

. enactment,
' * (2) The authority, office or person making any order or
issuing any direcuon under the powers conferred ‘by or under
any enactment shall, so for as necessary or appropriate give
reasons for making the order o, as the case made be for issuing
the direction and shall provide a copy of the order or as the
case may be, the direction to the person affected prejudiciallv.”
The contention of the learned counsel for the respondent
that the doctrine of promissory estoppel is squarely applicable
i has force. It is wel serded that where the Government contsol
functionacies make promuse which ensues a sight to anyone
who believes them and acts under them, then those
functonaries are' prc‘cluded from acung dermmental 0 the
rights of such person/cidzen. Otherwise the case of the
respondent is also hit by doctrine ot "legiimate expecragon’.
Justice (Retired) Fazl Karim, in his book, "Judicial Review of
Public Actions” at page 1365 has equated the aforesard doctude
to the "faieness” and cquity which is leginmate atbute of a
public fiinctionary. The relevant passage reads bke this:-

"The justification for treating "legitimate expectation”
and * 'promissory estoppel’ together as grounds for judicial
review is, one, that they both fall under the general head
‘frirness”. and too, thar 'legiimate expectation’ is akin co an

estoppel.”

This very doctrine has a history of appreciation by this Court in
: S AL nnos OOMD 101TTY "ALSamrer

.
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Enterprizc v. The Federatinon of Pakistan" wherein 1t is held as

e

undet:-- _ .
ltI . . A . . : :

tis a sertded rule thar an execudve authomuy
cannot in exercise of the rule-making power or the power
to amend, vary or rescind an earlier order, take away the
nghts vested 1n the auzen by law.”

1. -Because the claim of the appellant also holds force and draws wisdom from
the judgment of the Honorable Lahore High Court in.2020 P L C (C.S.)
1378, which relevant portion reads as:

“Once a right had been created by extending benefit after -
complying with codal formalities then same could not be

destroved or withdrawn--Consotuuonal peurion was allowed.” - -

i Because the case of the appellants is further swengthened by the dictum of
honorable 1.ahore High Court reported as 2010 P L C (C.S.) 652, which held

P
[P

“Withdrawal. of special allowance allowed o the employecs.--
Guevances urged by the petinoners wese that one month running
pay allowed ro them had been withdrawn by the authonotues in
view of the risk allowance salary package of the Punjab.Police-- -
Petitioners had been allowed special allowance of one month
addi&o;m] basic pay in addidon to their pay---Same was allowed as |
ifxcenu‘vc given to all the Police Prosecurors working -as DSP
Legal and Inspector Legal; and the sande had duly been paid to the .
‘ ' © petooners---Enhancement in the salaries of the Police Officials
through special package was introduced to rationalize dispanity in
the salarics of various unirs, ranks of the Police and 1o bring same
at par with the salary of Tslamabad and Mortorway Police -—-From
the order whereby benefirs were wathdrawn it was quire obvious
that special incentive allowance offered to the. pedtioners of one
additional basic pay scale per month had not been wathdrawn and
. the petiioners could not be depnved of the sad special
) T allowance---Pedtoners, in circumstances were entided - to the
“same---Authorities were directed by High Court to allow the
payment of special allowance to the petitioners; asrears should
also be paid to them,; and if any recovery had beén’mﬂd;_gamc b:c P

reimbursed.”

k. Because the Objective Resoluton which n pursuance of Arncle 2-3  now a
sibstantive part of the Constituton, provides for equabty, social justce as
enunciated by Islam and guarantecs Fundamental Rights and before la\_\.-'_. social
economic and political justice ctc. The very scheme of Constrution castes a
bounden responsibiliy on all and sundry about the equality ;md equal
arorcedon of law. Viewed from this angle the refusal on the part of thé
Respondents to equalize the positon of Appellants with other suruladly placed




(1%

- persous 18 an affront to the Resolution referred above and hence not

¥ sustainable.

1. Because the principles of legiumate expectancy, which has dme and again been
reirerated to be one of the cardinal principles in respect of services laws by the
Apex coutt and recently in 2022 SCMR 694, has been untowardly shartered by
the acdons of the respondents. Appeliant has the leginmate expectiacy 10 be
arauted to rhe Fyecunive allowances and cannot be denied the same, metely at

(e whims and wishes of the respondents, who are commirang legaliaes onc

afier another to the derriment of the highest revenue generatng department of

the province.

m. Because the principles of Equality and Non-Discrimination are atracted which
have been duly explained in PLD 1957 SC 157, PLD 1990 SC 295, PLD 2003
SC 163, PLD 2005 SC 193, and other judgments also lay down the same

principles, which are atrracted in the case of the appellants.

. - - n. Because as mengoned eatlier, the compeutve exam for PMS/PCS and ETOs
. was and stll is-one and the same. It wis and is based on the same syllabus,
same papers,' same exam and even the same resulr, interviews, psychological_
assessment and training, still the officers in the Excise & Taxagon Départr'nenr
are heing treated differently from other PMS Officers in terms of béing granted
Aliwances. The officers despite being tested and oaned alongside thew PAS
counterpacts are not given the same allowances, is an aborminagon per Aracle
26 f the Constitution of the Islmuc Republic of Pakisan. The case s also
made out from dictums laid in 2019 PLC (CS) 238, 2015 PLC (CS) 682, 2014
PL.C (CS) 1392, 2016 PLC (CS) 491, 2015 PLC (CS) 682, and 2019 PLC (CS)
1931 Under the dictum laid in 2009 SCMR 1 wherein it has been Jaid down - -
that "when 2 Tribunal or Coust decides a point of law relaung to the rerms of
service of a civil servant which covered not only the case of the civil servants
who litigatcd', but also of other civil servants, who might have not taken any
legal proceedings, the dictares of jusdce and rules of good governance demand
that the benefits of the decision be extended to the other civil servants, who
might not be parties (o the liigation instead of compei]jnglthem to approach
the Tribunal or any other forum.™ the benefit must be extended to the

appcllants.

o, Because the cases of Appellant and that of PAS officers working in Artached
Departments and/or Administagve Deparonents (0 whom the .-au&r;u bhenehi
bas been exiended are similagdy placed and positioned senﬁ'ng in 1denacal
circumstances under the same Government within the same framework,
therefore, Appellants cannot be treated with a different vardstick and are thus
Jlso cntitled to the allowance on the analogy of Officers ceferred 1o

hercinabove. The conduct of the Respondents as such mingates against Arucle-

| . g

': 2 of the Constitution of Islamic Republic of Pakistan, 1973.

| - . e : N -7

! p. Becausc if the PNS Officers can be granted 150% of the basic pay as Exccunve Ep
i Adlowance, when they are so many in number, why the appeliants who,ate:3

{ . am N N C o N r LT /
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- . Because the Administrative Department does not funcoon in isolaton and s
. wholly dependent upon its Attached Deparements and the officers of the
Adrministradve Deparrments  ate posted in -the A ttached  Departments
{requently. Moreover, (.hu‘ing the postng of the nfficers of the Administranve
depariments (0 Attached Deparanears, they receive 1.5 Basic Pay Allowance
wlich is not permissible to the officers of the same Atuached Deparuneats thus
disparity and discrimination exists in terms of allowances to the officers of the
sasue caliber despite having same terms and conditions as decided by the
competent authority.
. R
. Because under Artcle 8 of the Consttution of the Ishamuc Republic of
 Pakistan, 1973 if any law, any custom Of USAgE having the force of law if
rcpugn.am to the Fundamental Rights is void o the exient of 1ts CONSISTENCy
10d State has been prohibited from making law which takes away or abridges
such rights. Article 25 dictates that all are equal befdre law and enntled o cqual
protection of law which is also the basic concept of Islam under which all
pessons similarly placed in similac circumstances must be treated alike and
whan certain righrs' were made available ro one or more persons stmilarly
placed then all such persons similaily placed with them would stand eanded 10
snch i‘ights. Thus in this backdrop of the matter Appellants have been highly
discriminated ins much as the classificadon is not based upon reasonable and
ineelligible differenta and therefore, the acts and acrions of the Respondents
-militate against the concept of equality and equality in service as enshrined 1a

Ariicles-25&27 of the Constitudon of Islamic Republic of Pakistasn, 1973.

. Because in the same sequence the Principles of Policy incorporated in Chapres-
3 of the Consttution which have also been made the responsibitity of cach
Organ and. Authority of che State to act upon it inso far as the same relate o
he functions of the organs or authority, directs for the discouragement intet-
Jis of the Provincial prejudices amongst the citizens; the promotion with
special care of the educadonal and economic interest i the backward classes;
for promotion of social justce and for the eradication of social evils; the
sromoton of social and economic wellbeing of the people including equality in

carnings of individuals in various classes of the service of Pakistan.

. TBecause the Rules of Business of Khyber Pakhrunkhwa Government have
been washed down the drain by the Respondents with no regard for the law.

4. Because the Appellant cannot be made © suffer for no fault of thewr own, that
100 in an arbitrary and illegdl manner, wherein all the norms of natural justce
have been flouted, the law ignored, rules violated with the sole intengon of

~depriving the Appellants from their lawful share in allowances.

ATTESTED v. Because rhere have been no comphints against the Appellant in the’
performance of their duries, in case there are anv delinquents (which rthere are
vene in the Appellants, all having sporless carcers) there s proper mechansm
for proceeding againse them. Yet for ae fault of the Appallant or the cplovees
of the department, rhe cntire departmental sraff is being made to suffer and



s - I
"z‘ﬁ ' ) | L )

_ = w. Bezause there is evident discriminanon in 1c~,pc,u of pays and llmwnctm ;
N : Despite being the highest revenue gencrating and collecung department, pags

~and allowances arc not even -:Ompanblc with other government departments.
And Because Finance Depmtmcm i§ not competent to declare who is and who

i« not PAS officer.

Because other grounds exist which shall be raised at the obme of arguments with
the permission of this Honorable Court

Prayer:

[t is therefore most humbly prayed that on the 'u:ccpmncc of this Appeal, may 1t

please this Honorable Ttibunal to: |

a. Declare that the actons of the respondent (Finance Deparument) dated
15-08-2022 (N().SOSR- IV/FD/1-13/2021 /E&TD} by virte of which
the [inance Department regwrred the LCpiC‘%CﬂL‘\UOI‘i of Appell hnu

: de«pltc the favorable comments of the Excise Department to be
arbitrary, tllegal, unlawful and without any: junisdicaon.

b Declare further that the discontinuadon .of the Executve Allowance
@150% to be illegal, unlawful and without any authonty vested in the
Finance Department.

c. Declare that the recoverics affected-from-the qppeﬂfmtx 10 be illegal and
unlawful and without any jurisdiction.

d. Dirccr that the Fxecutive Allowance @150% be condnued © the
appellants forthwith with all arcears and retrain the department from -

: taking any further arbivrary decisions against the appellants.

l o ¢. Grant any other relief that this Honorable Tribunal may deem fit and .

|

appropriate in the circumstances of the case.

Inu,um Relief:

[t is most humbly requested that pending the instant appeal, no recoveres be 1ffcctcd
from the appellants and furthermore, the Executive Allowance be direcred to be
- continuéd till the final decision of the-appeal.

Ap
Through

ALI GOHAR DURRANI
" Advocate High Court
: aligohat ridsdklaw.ory
ATTESTED +92-332-929.7427
’ The Law Firm of Shah | Durram | Kbattak, U ' R

(A registercd law finn) K

www.sdklaw.org

info@sdklaw.org

091-3021049

231-A, Sweet No. 13, New Shami Road, Peshawar.
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In ':-'_-"'- . ’
Servme Appeal No ]433/2022

= -

Sufyan Haqam [Dn‘ec_lor Peshawar Reglon} F‘{CISC Taxatron &

r : \'arcot]c Control Department I(hyber Pakhtunkhwa Peshawar

‘ i |Pet1t10ncr)
' VERSUS ' |

'.'.1 The Government of l(hyber Pakhtunkhwa through Ch]Cf.'H -
Secretary, Govt of KP, le Secretanat Peshawar

2 The Flnance Department Govt of KP t}:rough Secretary

F‘lnance Govt of KP le Secretanat ‘Peshawar. -

| ,._3 The Excme Taxation and Nareotlcs (,ontrol Depa.rtment Govt :

of KP through Secretary Excwe Taxation and Narcottce
Control Department le Secretanat Peshawar.

4. Dl[’CCtOI‘ Gene_ral, Exelse. taxatlon and Na;cottcs Control
d,epartment.- ’ | : .f.._....'...(Respon'd_en_t) ,

' APPLICATION FOR . CORRECTION OF" CLERICAL .~ S

, MISTAKES IN CONSOLIDATED JUDGMENT DA’I‘ED

“, 4. ' 15.11.2023 OF SERVICE APPEAL NO. 1435/2022 '

' WHEREIN 150% ALLOWANCE IN FAVOUR OF THE -
‘PETITIONER ' WAS ALLOWED, BUT INSTEAD. OF
150% ALLOWANCE INADVERTENTLY/ MISTAKENLY

1.5% ALLOWANCE AND INSTEAD OF GOVERNMEN'I\
GOVERNMENT

." EXCHANGE WERE 'WRITTEN/MENTIONED IN THE -
'_tJUDGMENT DUE TO CLERICAL MISRTAKES R

Respectfully Sheweth _ _
1. 7 That the above mentloned ser\nce appeal has
‘ aJready been decuded by th:s Hon’ble court v1de -
Judgment dated 15 11. 2023 but there are some -




Advisor for the respondents present.

2. Through the instant mise. application the applicant is sceking
correction in the judgment, which was decided on 15.11.2023. Record
trans;)ired that the concerned Service Appeal bearing No. 1435/2022
wherein respondents were directed 1o treat the appellants at par with those
employees to whom “150%7 Exccutive Allowance was allowed but instcad
of “150%" inadvertently “1.5%” was writien and the word government
“exchequer” was mistakenly written as government “exchange” in the
judgment. This Tribunal, within the meaning of Sub-Section 2 of Section-7
of Khyber Pakhtunkhwa Service Tribunal Act, 1974, is deemed as civil
court under the Code of Civil Procedure, 1908. Section-152 C.P.C provides
for amendment of the judgment, decree or errors, arising therein from any
accidental slip or omission, that may, at any time, be corrected by the court
either of its own motion or on the application of any of the parties. In the
present casc, the remaining judgment is correct but inadvertendy “1.5%”
was wrilten instead of “150%"' and the word government “exchequer™ was
inistakenly wrilten as govermment “exchange” in the judgment as a
typographical mistake, which is an accidental slip. Therefore, office is
directed to make necessary correction in the judgment with red ink
accordingly. This order, alongwith application of the applicant seeking said
correction, be placed on file of Service Appeal No. 1435/2022 and

judgment after correction be again scanned. Consign.

(Rashida Bano)

(Furceha Paul)
Member (E)

EXAN LR ﬁ
Khylwer Pakchtukbhws
Service ‘Vrihensl
esbhuyway
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\ o KHYRBER PAKHTUNKHWA SERVICE TRIBUNAL PLSHAWAR

Service Appeal No. 1435/2022

MEMBER ()

BEFORE: MRS. RASHIDA BANG
MEMBER (E)

MR, MUHAMMAD AKBAR KIHAN

Sufyan Haqgani, (Director Peshawar Region), Excise, Taxation &
Narcotics Control Department Khyber Pakbtunkhwa, Peshawar,
(Appellant)

|

[. Government of Khyber Pakhtunkhwa through Chiet’ Secretary, Civil

Secretariat Peshawar. . . ,

Government of Khyber Pakhtunkhwa through Secrctary Finance

Department, Civil Secretariat Peshawar. '

3. The Excise and Taxation & Narcotics Controf Department, Government (:1"
Khyber Pdl\htunl\h\m Peshawar.

4. Director General *xcise, Taxation & Narcotics Control Department.
(Respondenis)

v

Mr. Gohar Ali Durant

Advocate. For appellant

Mr. Muhammad fan

District Attorney FFor respondents

-————

Date of Institution........... feeereseea 13 06.2020

Date of Hearing.............ooooieee. 15.11.2023

Date (_)i"'l)ccision ....................... 15.11.2023
SUDGMENT

RASHIDA BANO. MEMBER (1): The instant service appeal has been

. 1974 with the prayers copied as below:

“Declare that the actions of the respondents dated

15.08.2022 by virtue of which the Finance Department

regretted the representation of appellants despite the

J

“jnstituted under scction 4 of the Khyber Pakbiunkhwa Service Tribunal, Act

, favorable comments of the Excise Department to. bé
% - | ' TESTRy,
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1 arbitrary, illegal, unlawiul and without any jurisdicl‘i(m.”
“Declare further thut l‘he_.(l_igcontinuatidn of the Execut_i.ve
allowance 150% to be illégal, unl-..m’[ull.aml without any

| authority vested in the Finance department”
“Declare fhnt the recoveries affected from the appeliants
to be illegal and unlawful and without any jurisdiction™

“Direct hat the Exccutive Allowance 150% be

continued to the appellants forthwith with all arrears and

retrain the department from taking any further arbitrary

decisions against lilc appeHants”

2. Through this single judgment we intend to dispose of instant service
appeal as well as connected (1) Service Appeal No. 1436/2022 titled “Sufian
Haqqani Vs .Govcfnnienl of Khyber Pakhtunkhwa through Chief Secretary
and others”(2) Service Appeal No. 1437/2022 titled “Sufian I-iaqqani Vs
.Government of Khyber Pakhtunkhwa through Chief Secretary and others”
; (3) Service Appeal No. 1438/2022 titled “Dr. Eid Badshad Vs .Government
| of Khyber Pakhtunkhwa through Chiel Secretary and others” (4) Service
Appeal No. 1439/2022 titted “Faisal Khurshid Burki Vs .Government of
- Khyber Pakhtunkbwa through Chief Secretary and ot'ljers” (5) Service
'Appcal' No. 1440/2022 titled “Said Ul Amin Vs .Government of Khyber
- Pakhtunkhwa lhrough. Chief Secretary and others” (6) Service Appeal No.
1441/2022 titled “Saim Jhangra Vs .Government of’ Khyber Pakhtunkhwzla
through Chicf Secretary and others™ (7) Serviee Appeal No. 1442/2022 liélcd
“Masaud Ul Haq Vs .Government of Khyber Pakhtunkhwa through Chiel
* Secretary and others” (8) Service .Appeai No. 1443/2022 titléd “Fawad [gbal
Vs .Government of Khyber Pakhtunkhwa through Chiel Sccretary and

g - others” (9) Service Appeal No. 1444/2022 titled “Fazal Ghalaq




X

viel Secretary and others”

Government of Khyber Pakhtunkhwa through
(1.0) Service Appeal No. 1443/2022 dtled ;"l‘lariq Mehsud Vs .Government
of Khyber Pakhtunkhwa through Chief Secretary and others” (11) Ser_vi‘c-e'
- Appeal No. 1446/2022 titled “Salah Ud Din Vs .Government of Khybér
Pakhtunkhwa through Chicf Sc;rc_tar‘y :.md others™ (12) Service Appeal No.
1447/2022 titled “Juved"-i-ihilji.\"s Government of Khyber Pakhtunkhwa
through Chief’ Secrctary amd.ulhers” (i3) Servicé Appeal No. 1448/2022
titled “AndaiecpNuz Vs .Government of Khyber Pakhtunkhwa through
Chief S.ecretan;y and others” (14) Scrvice Appeal No. 1449/2022 litle.d
. “Rehman Uddin Vs .Government of. Khyber Pakhtunkhwa through Chief
Secretary and others” (15) Service Appeal No. 1450/2022 titled “lImad
Uddin' Vs .Government -of Khyber Pakhtunkhwa through Chief Secretary
~and others” as in all these appeals comnmn.quesiions of law and facts are

involved.

3. " Brief fa.cts o.r' the case, as given in .tlié'menu')lranda of appcal are that the
appell;ni applied w the post. of in light of advertisement issued by Public
Sc':_lrvicc. Conﬁnisséon. Appeliants  meet  the criteria  of competitive
examination, interview qnd psychological cvaluation like PMS & PAS
bfﬁcc;‘ and thereafter also complete training like them spreaici upon period of
eight months. That appellants were allowed executive allowance by the
| government like other PMS Oflicers but same was stopped by réspondcnts
which was nol.in accordance with law and rules on the subject. It is
~ contention of the appellant that they wére not .chated in accordance with law;
appeliant are also Public Service Commission qualified officers; who were
appointed upon recommendation of Public Service Commission after going

through the standard set by the Public Service Comimission like PAS & PMS
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-4 officers to whom executive allowance was _gkven by the govermnent. They
contended tiﬁat appcllantS had never appi:ie'd'ibr the executive allowance but
when the same was given/allowed to them so that created rights in favour of
the appellants and now asking for recovery from the appellants by the

Finance Department was unjustified. They also contended that appcilant Were
rcvenue. generating agency and contributed to the Govcrﬁnwnt cxchequer,
therefore, they ere émitiéd for the same which were unlawfully stopped/from
bim. Appeilan.l's.upplied to the authority -who turned down their rcquesi,
hence, the instant service appeal.

4 Respon_dents were put on notice who submitted written replies/comments
on the appéal. We have heard 1'hlc learned counsel for the appellant as well as
the learned District Attorney a-nd perused the case E‘ilg with connected

| ciqcumenfs in detail.

5. Learned counsel for the appellant argued tlﬁu uppcllalrl had not been tr-:.a_lf:d
in accordance with law and rules. Article 4, 9,_- 18 and 25 of the Constitulion ol

Islamic Republic Q:[" Pakistan, 1973 were being violated by the respondent

“department in taking away the due right of executive allowance from the
appellants, while:- exiended to others. He further argued that the vested rights of
the appellants ;vcre created, as it was aliowed o the appeliant by respondenis at
their own, which could not be done away wit}i,' due 1o ll'he whimns -&;I]d wishes of
anyone as per principle of locus poenitentiae, the recovéry and non-continuation
of the allowa_n-ce were both illegal and unlz_m’f'ul and couid nd be alkﬁycd to
proceed. He ﬁu'tl':cr. contended -that Finance Department- Notification dated |
07.07.2021 was in cicar. and unequivocal termé, entitlement to all PCS/PMS

~ officers working in the Government of Khyber Pakhtunkhwal without any

differentiation whether .they were from PCS Executive, PCS Police, PCS

“. X tkbwe
3 "blll'lui
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Secretariat br PCS Excise. te further argued that appeliants were Public
Service Commission qualified officer who had passed the a-:.xam with same
IS).*I.labus and gone through eight wecks aining like PCS executive thereforc,
they were rightly given carlier this allowance and requested for its contistuation.
6. C.onvcrseiy, learnéd Deputy District Atlo.rney. for the- respon.del.lls
conlended that Tstablishment and Excise Department are two dii’fclrcnt
departments having di'!‘.'ﬂ:'l‘t,nl' cudre and set of rules, standard of induction,
method of recruiiment z;nd promotion. He further comc_uded that Excise
_departmcm is governed by its own set of ;'ules 2018 and PMS runs under 2007
rules and it; parent department Establishment& Administration” Department
having different nom.enciamrc, schedule, prombtion, training and induction
method. If directorate of Excise, Taxation has not its own syliabus of training

Moduie, then ihcy should frame its own syllabus & Training Module. He

" further submitted appellants are not covered under the provision of Finance

Department notification dated 15.08.2022 Excise Dircctorate are not covered
under the provision of the Department’s notification as they are neither PAS,
PCS, PMS Officers nor posted against the scheduled posts but are inducted

through Khyber Pakhtunkhwa Public Service Commission as ETOs.

7. Perusal of record reveals that appellanis are the employees of Excise,

Taxation and Narcotics Control Department, who were duly appointed as

their posts were advertised by the Public Service Commission in the light of

which they applied ["ctr'.i'r and appeared in the competitive examuinations,
literview and after psychological eval.uarion they .\-\-'cre appointed, who were
later on promoted as Director. The service structure of various departments
of the Khyber Pakhtunkhwa, inc_l‘u‘ding the appellant and PMS Officers is

governed and regulated by the Khyber liukhlunkhwa_()ivii Servant Act, 1973

and appellant also went through the same process of recruitment 18 B l'?'ED
i .

R



lil§c PMS officers in accordance with PMS Rules 2007 1.e¢ advertisement,
syi[abus, examination, interview, psychofogical evaluation and even (raining
are the same. Rule-2(h) of the Rules of Business 1985 defines Department as
a self-contained Administrative Unit in the Secretariat responsible for the
conduct of businessl' of the Government in a distinct and specified sphere and
is declared as such by the Government. Similarly, the Attached Departmcﬁl
has ﬁiso been-delined under Rule-2(b) of the Rules of Business as;

A Depqrrm"zmr- mentioned in the Column-3 of the Schedule-l. The

Schedule-1 tabulates the Administrative Departments, Attached Departments

and Heads of the Auached Depariments.
Rule-3(3) read with Schedule-11 of the Rules of Business, provides for the

distribution of business of the Provincial Government: amongst the

Departments. Provineial Government through Finance Department sanctioned

various  allowances  ie  Exceutive/Performance/Technical/Professional
Allowance for various cadres. Similarly Finance Departinent, through
notification dated 02.02.2018, allowed executive allowance at the rate of 1.5 of

initial basic pay per month (o the PAS/PCS/PMS officers in BPS-17 to BPS-2]

working on scheduled post of the Establishment and Administration

Department vide other notification dated 02.08.2018 scheduled post allowance
was allowed to Police Officers of the Police Deplartmem to Officer éi' BPS-17
to BPS-21 at the rate of 1.5 initial basic pay per month. inance department,
through yet another notification dated 19.10.2018, allowed technical. allowance
to the Engineers serving in only four department in BPS-17 to BPS-21 @) .5 of
inittal basic pay. S'i11}ilq;ly=.\’ide notification dated 11.11.2019 the planning
cadre officer BPS-17 to BPS-20 were: ailovlved “planning  pertormance
allowance at a saine rate and dl:)ClOl'S are also allowed of Health professional

allowance at the rate of 150% to PAS, PCS, PMS ofﬁcers.,{l;‘,h% J%gzé:lams
N ' D
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s 4. being Public Servicé Commission qualified officers were started. payments of

~ . . * '

b N L - . B Pl " ' - . . \' N ‘.‘ - . oge . .
=0 . the allowance wnhoul any rcque&l by th‘c appellant for it. This allr')wancc was -

W gwcn to thc appcllanls nll Apnl 2022 and lher(..nflcr it was stopped in M'w

- ! -
' i)
’

: . | : 2022 upon whlch appc[lanls f'led depanmcnla! rcprcscnt.mon to respondent on -
s OI .06. 2022 Allhough Admnmudllvc DCpanmcnl u; rhur comments® upon
. representation of 'app.c’”fll_]!-l to_ the l-‘!:nuncc.D_Cpar[mt:nl_ °t1|l_lr),' cndorsed the
'z?ppt;llaijl's plca 'an(_i Irécmm.ne.ndf:d- for continuation’ of n_l];)wancc but the

" Finance Department; vide order dated 15.08.2022 regretted representation of'

.the appellant and also ordered for recovery of the amount paid to appeHants. It

k IS _éllcged by the .ap;ﬁélla't;t.s that :_re'gr.cl;i.l ,‘nf uppcllan.t"s sepresentation by the
IlFinancb Depa'rtmcn.l-‘caulscd disparity and i'l-lw:lls (iiscrilminnnjon wilh the
" appellants. Recovery of the paid amount from the appeliants was agains.uhc':
law as appellants never :1.;.)plicd for thal and it was slated F'n“thcm by the
_C‘il.‘palrljﬁm'lt it's'e]_t', wh'_igi; was R:nﬁcd .by the Finhncg Depurrmmn as_irrcgulaﬁly.

o Appellani alleged that th’ey \‘vercnbt't:‘cialcd in accordancc with law,

o 8 Mam conteniion of the dppC”alllb is that liu.y are entitled for executive
' 1507

'a‘ll_owéncc at Lhc ralg: 01'-01' inilial_‘basic pay because they entered inlq.
‘s;c-_rvicc. ﬂfler,'gbing through the sn.'mc proﬁcdﬁrc, method of rpcruiunan
ﬂ;rough which PMS, .II’CS and I’Aé officers are recrutied u. advertiscment by
the !’uﬁli_c Service Conuﬁission ol the-post, c{nﬁpct‘itive writien examination in’
; :Eight similar subjec.is ralhc} “in same squccts/gyllubus, psychological

cvaluationi and interviews followed by same training modules of cight months.

Y “r_ o
PR

‘A;ppellams exam were cohduéled under PMS Rules 2007, The other conlcniicm

|s that they were dlsulmmatcd and were not equally treatéd as almost all the

cadrc,/dcpdrtmcm!cmployeus and ofhcu were allowed al]owamc but the

appcllants are deprivcd from il,‘which-crcarcd (iispzu-ny and injustice.

9 bchedulcd post hy th government is one whlch 15 %peui ically mentioned -

\

Burslt-r h +¥e- 1'7I
Hraiuvur




in scheduled appended with provision PMS Rules 2007. The post of the

appéllants are not mentioned in it and appellants are working under Excise

Department which is a ditferent departroent than Establishment Departiment.

0. ltis ev'iden[' on record that émpl'{)yees of 'a_lnmst'all the departments were

!5&7

allowcd allowances at {hc rale oloi their basnc pay and appcllamb were

dcpri ved from it d-:s'pile the fuct that they are-revenue generatmu agency and
Qkf};?%d{'
contributed to E,mmmmu.m\mh their efforts. Therefore. they will

have to be ireutcld ar par wii_\h the employees of other c.ie.;:-um_ncnm, Flence, they
may 'alfso be given the same teatment and aih'}wcd any atlowance, which the
Finance Department deems appropriaie o name i,

11.. As Ia slcque; to above discussion, we arc unison 0 dispose of this appeal
as well as connected service appeals on the above_ terms. Cost shalt follow the
events. Consign. -

12

Pronounced i open couri in Peshoawar and given under our hands and

seal of the Tribunal on this! 3" day oj'Nc)vember', 2023

(MUHA\IN A]&\g%\mm . - (RASHIDX BANO)

Member (E) - Mgmber (J)

*Kaleemullah
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