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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No.^l^ '?/2024

In
Service Appeal No. 1444/2022

Fazal Ghafoor (ETO) Excise, Taxation & Narcotic Control 

Department Khyber Pakhtunkhwa.
(Petitioner)

VERSUS

1. The Government of Khyber Pakhtunkhwa through Chief 

Secretary, Govt, of KP, Civil Secretariat, Peshawar.

2. The Finance Department, Govt, of KP through Secretary 

Finance, Govt, of KP, Civil Secretariat, Peshawar,

3. The Excise, Taxation and Narcotics Control Department, 
Govt, of KP through Secretary Excise, Taxa.tion and Narcotics 

Control Department, Civil Secretariat, Peshawar,

4. Director General, Excise, taxation and Narcotics Control 
department, Khyber Pakhtunkhwa, Peshawar,

(Respondents)

EXECUTION PETITION UNDER CLAUSE (d) OF SUB-

SECTION 2 OF THE SECTION 7 OF THE KHYBER

PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 FOR

IMPLEMENTATION OF THE CONSOLIDATED

JUDGMENT DATED 15.11.2023 PASSED BY THE

LEARNED BENCH OF THIS TRIBUNAL IN SERVICE

APPEAL NO. 1444/2022 WHEREIN EXECUTIVE

ALLOWANCE AT THE RATE OF 150% OF BASIC PAY

WAS ALLOWED IN FAVOUR OF THE PETITIONER.

Respectfully Sheweth;

1. That the petitioner filed Service appeal No. 1444 of 2022 for 

continuation of executive allowance at the rate of 150'M> of 

basic pay before the Hon’ble Service Tribunal Khyber 

Pakhtunkhwa, Peshawar after exhausting departmental

remedy. (Copy of Service Appeal No. 1444 of 2022 is 

attached as Annexure A)
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2. That the Service appeal No. 1444/2022 was allowed vide 

Consolidated Judgment dated 15.11.2023; however, there were 

some typographical/clerical mistakes in the consolidated 

judgment, therefore, an application for correction of clerical 

mistakes in consolidated judgment dated 15.11.2023 of service 

appeal No. 1435/2022 etc. was filed wherein 150% executive 

allowance in favour of the petitioner was allowed, but instead 

of 150% allowance inadvertently/mistakenly 1.5'M) allowance 

and instead of government exchequer mistakenly government 

exchange were mentioned in the judgment due to clerical 

mistakes, the application for correction of clerical mistakes 

was allowed vide order dated 13.06.2024 with direction to 

make necessary correction in the judgment with red ink 

accordingly, hence, the clerical mistakes were corrected. 

(Attested copies of application No. 433 and Order dated 

13.06.2024 are attached as Annexure B & C)

3. That after the correction of clerical/typographical mistakes in 

the consolidated judgment dated 15.11 2023 passed by this 

HonTole Tribunal in service appeal No. 1435 to 1450 of 2022, 

the relevant para thereof is reproduced as under.

It is evident on record that employees of almost 

all the department were allowed allowance at the rate 

of 150% of their basic pay and the appellants were 

deprived from it, despite the fact that they are 

revenue generating agency and contributed to 

government exchequer with their efforts. Therefore, 

they will have to be treated at par with the 

employees of others departments. Hence, they may 

also be given same treatment and allowed any 

allowance, which the Finance Department deems 

appropriate to name it. As sequel to above discussion, 

we are unison to dispose of this appeal as well as 

connected service appeals on the above terms. Costs 

shall follow the events. Consign.

(Attested copy of Judgment dated 15.11. 2023 is 

attached as Annexure D)
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That after obtaining the attested copy of the judgment of this

the petitioner has submitted numerous 

applications before the respondents for implementation of the 

judgment of this Hon’ble Tribunal, but till the date no positive 

action has been taken in reference to the implementation of 

the judgment dated 15.11.2023 passed this Hon’ble Tribunal.

4.

Hon'ble Tribunal

5. That after lapse of six/seven months the aforesaid Judgment 

has not yet been acted upon and the respondents are reluctant 

to implement the judgment and using delay tactics amounting 

to denial of the Judgment.

That non-compliance of the order of the Hon'ble Court, speaks 

malafide on the part of respondents and to lower the position 

of the Judiciary in the eyes of public.

6.

That from the facts, mentioned above, it has become cr3^sta.l 

clear that the Respondents have committed Contempt of 

Court.

7.

It is therefore, prayed that on acceptance of 

this Execution petition, the Respondents may 

graciously

execute/implement the judgment of this Tribunal 

dated 15.11.2023 in letter and spirit and direct 

the respondents to grant/give executive allowance 

at rate of 150% of the basic pay of the petitioner 

forthwith without any further delay. Similarly, the 

defaulter may kindly be proceeded under the law of 

contempt and be punished accordingly.

be strictly directed to

oner
Through

Rahmat Khan Kundi 
Advocate, High Court
Office No. 5, Ground Floor, 
Sava Heights, Near Islamia 
College BRT Station, 
Peshawar.
Cell # 0346.9773786

Dated: 19/ 07 /2024
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No. /2024
In

Service Appeal No. 1444/2022

Fazal Ghafoor (BTO) Excise, Taxation & Narcotic Control 
Department Khyber Pakhtunkhwa, Peshawar.

(Petitioner)
VERSUS

The Government of Khyber Pakhtunkhwa through Chief 

Secretary, Govt, of KP, Civil Secretariat, Peshawar & 

Others.
(Respondents)

AFFIDAVIT

1, Fazal Ghafoor (ETO) Excise, Taxation & Narcotic Control 

■ Department Khyber Pakhtunkhwa, do hereby solemnly affirm 

and declare, that the contents of the Execution Petition are 

true and correct to the best of my knowledge and belief and 

nothing has been concealed from this Hon’ble Court,

p o n e n t
cnic5no..iT-^«='5" ' 
Cell

Kl

Identified By:

Rahmat Khan Kundi 
Advocate High Court (S)
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Learned counsel for the applicant present. Mr. Asit Mas'to'd.'.AIi—.'''-'.t.y'13.06.2024 1.

Shah, Deputy District Attorney alongwith Miss. Parkha Aziz Khan, Legal 

Advisor for the respondents present.

Through the instant misc. application the applicant is seeking 

correction in the judgment, which was decided on 15.11.2023. Record 

transpired that the concerned Service Appeal bearing No. 1435/2022 

wherein respondents were directed to treat the appellants at par with those 

employees to whom “150%” Executive Allowance was allowed but instead 

of “150%” inadvertently “1.5%” was written and the word government 

“exchequer” was mistakenly written as government “exchange” in the 

judgment. This Tribunal, within the meaning of Sub-Sect 
of Khyber Pakhtunkhwa Service Tribunal Act, 1974, is deemed as civil 

court under the Code of Civil Procedure, 1908. Section-152 C.P.C provides 

for amendment of the judgment, decree or errors, arising therein from any 

accidental slip or omission, that may, at any time, be corrected by the court 

either of its own motion or on the application of any of the paities. in the 

present case, the remaining judgment is correct but inadvertently 1.5 A 

was written instead of “15Q%” and the word government “exchequer” was

2.

ion 2 of Section-7

o
^0’'' mistakenly written as government “exchange” in the judgment as a

accidental slip. Therefore, office istypographical mistake, which is an 

directed to make necessary correction in the judgment with red ink

accordingly. This order, alongwith application of the applicant seeking said 

correction, be placed on file of Service Appeal No. 1435/2022 and 

judgment after correction be again scanned. Consign.

w(Rashiaa Bano) 
Member (J)Member (E)

Ji
'K

^ ..
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f In The Khyber Pakhtunkhwa Services Tribunal, Peshawar.

ikkk /2022Service Appeal No.,

I'Hzal Ghnfot)!' (ETC) Exci-je, raxatioii & Narcoucs Conuol Depattmen:.

Versus
r.

?!

The Goveramciu of Kiiyber PakJiiunkhwa,
riarough (,!hicl' Secrciary (.iovenmieni oi Khyber Pakhtunkhwa,
Civil Sccrciariar Peshawar.

1.

The Finance Department, Government of Khyber Pakhtunkhwa. 
i'hrough Secretary Finance, Government of Ivliybcr Pakhtunkhwa 
Civil Secretariat, Peshawar,

.2.

The Excise, Taxation & Narcotics Control Department, Government of 
Khyber Pakhtunkhwa.
’I'hiOUi'h Secrciarv l::'.\ei^e, '1 ;;>.:iniin N':uC(')MC;' ('fuTrco'i Dcpartmein, 
Government of Kh\'ber Pakitfunkhwa,
Civil Secretai'iai, l-’eslniwar.
Director General Excise, Taxation & Narcotics Control Department,

3.

4.

IK-spondems

APPEAL UNDER SECTION 4 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAI. ACT 1974 AGAINST
THE ORDERS .. NO.SOSR-IV/FD/1-13/2021/E&TD DATED
lS.O8.2n22. WHEREBY ILLEGALLY AND UNLAWFULLY. THE
APPELLANT HAS BEEN DEPRIVED OF THE EXECUTIVE
ALLOWANCE @150% AND DIRECTIONS OF RECOVERY ARE
ALSO GIVEN ILLEGALLY AND WITHOUT LAWFUL
AUTHORITY BY THE RESPONDENTS. ’So '

The ,\ppellam' is working again.-i i.hc designations mentioned urdie heading oi the 
peilnon in the Khyber Pakhrunkhwa i-ixcisc, 'faxanon and Natconcs Conu'ol 
IDepananenr. 'I'he .Appellant is a (iivil Servants, and i- before this Honorable Tnb'jna!

fit

llespecthilly Submitted

for ihe redress of his grievance in resjtcct of the illegal actions of the respondents in 
taking away the due tight of Jlxecunve .Allowance @150% from the appeUant in 
negation of the law vide NO.SOSR-1V/FD/1-13/2021/E&:TD dated 15.08.2022. He 
thus ap]'>roach this honorable ciibunal for die redress of his grievance m respect of the 
afore-mentioned illegal acts, with ihe I'acts and Grounds enumerated hereinafter.

i'N
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rief Farrg-
3 V.___ ✓

4
1. 1 hn, the AppelJant ,s a bonafidc law-,bid,ng resident of Khybet Pakhmnkhwa 

. ane being edaen of Pakistan, ennded to ah the eonsoturional guarSntees 
inek,d.„gbn, „o, Innneel ,o ,he fnn,la,„e„„! ng,,,, „r,ir,: f,.,s„;P, 
process as well as rhe nghr of non-djscrijiiinauon Hr 
i^iklirunkhwa Excise:, f
duly appointed pursuant to advecsement, 
pi'ych(-,>logical evaJuaaon, and iiirei-vjcws.

ni of rI'adi; i|i;c
IS an ofricer of .hf Klivbrr 

axauon and Narcoucs Conrxol Dcparimen. and were
compeDUve examinacions

Copies of the appointment order is .Annex-A,

2. 'Pha, the Respondents regulate the services of al] the Civil Servants including the

PIs r ovf h ’’7"",°“ Consatudon of the Islamic Repubfc 
aktsom 1973 whereunder the Khyber Pakhtunkhwa Civh Servants Act 1973 ,s
n.icted he sa.d Ac, regnlaie, the appointment of persons and their terms and 

condtuons of seiwice in relanon ro the service of Khyber Pakhmnkhwa That'the 

seiv.ce so-nctures oi various dep.rmients of the Government of IChybe
khtunkhwa „e deal, widi unde, Khyber Pakhtunkhwa Gvh sdvan 

{Anpoiiumc-ni, Promotion &• Transfer) Rules, 1989 Servants

3, 'I'liac

of

as per die lOiybcr Pakhtunkhwa PCS Rules 1997 
Cummissionci's (EACs), Excise and ddixaaon Offic 
(SO) and Deputy^ Supenneendent of J-’ollce 
rhrough combined Com 
cncadered in

, Extra Assistant
eii i^EIO), Secuun Oiucets 

(DSP) were the groups selected 
Subscc|ucnrJy the DSPs were 

Police .Seiv.ce of Pakistan (PSP), the SOs and EACs were encadered 
Provincial Management Semce (PMS) leaving aside the ETO's who 

uonicaby sail appouned rJirough the PMS Syllabus appended
2007 m ICS Schedule, That ,t ,s also imperaovc to note that the iniaal recruitment 
>n Excise, I axarjon ik; Narcotics Control Deparrmenr 
Taxanon Officer in BPS-17

pcfitjve examinarion

are
CO the PMS Rules

as Assisranr Excise 7
!s done through compennve 

I MS Rules, 2007. 1 he advcrasenieiit,' 
psychological evaluation and

examinadon under the 

uiterv'iews,syllabus, 
trainings are the same.

cxaiTLinauon,
even

4. That rhe Consiimtion has conferred
powers to make Rules under Article-r,9{(, for the alloea" olnr™™,‘n M 

business of die Provincial Government. While 
Government of Khyber Pakhrunkh 
Governmeni Rules of B

exercising that power the 
has framed the Khyber Pakhtunkhwa

usiness-1985 r'Rule?ofBnsm<;ss”}
wa

RL!le-2{h) of the Rules of Business defines 
• Adrninistradve Unit in rhe Sccrcranac 

the Government in 
(jcn eriiitieni,”'
Similarly, the Attached Deparrmem ha.s also b 
Rules of Busin
A Department mentioned in the Column-3 of the Scheduie-I 

f-un: aies ,hc AJinnusu-ativc Dcparmninn, .-Vioichcd D 
die Attached Departments.

Department as a self-contained 
responsible for the conduct :of business of 

;i disnnet and specified sphere and declare
as such by the

defined under Ruie-2(b) of theeen
ess as’

The Schedule-I
uparuncius and 1-Icads of

5>'-Tvi.;,.. iv;. 
PODtinwor

• M?* »•!

•-W ,



€r • Rulc-3(3) read with Schedule-II of the- Rules 
disD'ibuaoii of busInc^s of 
Deparrments.

of Business 
chc: Provincial Gcn'ctntnent

provides for the 
arnorigsi the

j

5. That rhe appeUanr. is Oftker of the IChyber Pakhtunkhwa Excise, Taxaaon and 
Narcotics Control Depurtmein, Government of IChyber Pakhmnkhwa
in BPS-18 and above. J'licy serving

, ^ Provincial Civil Servants wichm the meanmg of
Secuon-2(l)(b) of the \ct of 1973 The IChyber Pakhrunkhwa Excise 
and Narcotics Con trol Ikparonent under ihe Rules of Business is implemenung 
tool of the .Admini.scraiivc Department in as much as all the Policies. Rules and 
Reguiauons of the .Adnumsmmve Deparcmeiu are being implemented through 
the Khyber Pakhrunkhwa Excise, 'Paxarion and Narcotics Control Department

1 Officeis I.c , AnpCI.i,.;^

arc

, Taxation

ano •;

6. That for a vai'iery of reasons including high 
high taxaaon rate, the Provincial Government 

sanctioned

of inflation, depreciation.

- -- through Pinance

rare CO't
increase, 
Dcparrrncm
I'Xi'C'.ii.iVf,']’

allowancesvarious
tonnancc/Tcchnical/lhol'c-sionril ;\1!,-

i.e.
C)*

W'iiC)C'*S c"))*; A I 'C:i'cs
per month to the CiviJ .Servants belonging to various cadres ConsequenrJv tade 
Noaheauon dated 02.02.2018. the PAS/PCS/PMS Officers m BPS-17 to BPS- 
21 working on scheduled^ posts of the Establishment and Administration 
Deparrrtienr were allowed Execudve Allowance to the aine of 1.5 of the initial

follou'cd by another Notificarion 
02.08.2018 whereby anotliei ailon-ance called the Scheduled Post .311 
allowed to

Ihl'ic P;;\- per monr!i This was dated
owance wa.'

Police Officers of Police Department (an Attached Department of 
] nbal Affairs Department) scrwng m RPS-17 to BPS-21 @1.5 of the 

■inal basic pay per nmnrh bv the Finance Dcp.
Pakhrunkhwa. Again vide NodOcauon dated

Home & '
ini arcmcni, '.'Oi'crnnicn! .p' Khvlicr

19.10.2018, the Finance
Depai imcni,, Cm ivcrn me nr of KJivbci Ikikhiunkiiwa .--anctionul 'i eciimcai 

lO Engineers (.-\ccached Depprtrnenr Officers) serving m only foui' 
Departments in BPS-17 to BPS-20 @1.5 of the inmal basis 

trK■.lu.^ iji .inocher Notilicauun dated 1 i

Allowance

pay. Similarly, by
i 1.2019, die l-'lanning CaJu. t.lfficei's

serving m BPS-17 ro BPS 20 working agaim-t rhe 
Department were

sanction suengtli of ihe P&D 
sancaoned Planning Performance AUowance to the rune of 

1.5 of Che Basic Pay. L.ikcwise, the Doctors (Attached Department Officers) 
also aUowed simiJai Aliowa 
Alio wance

were
scales called the Health Professional 

evident from the Nutiucaaon dated 07.01.2016.
nces on various

as IS

Copy of the Nodficauons are Annex-B

7 That on 07-07-2021 [-■.\ectuive Aljnwaricc @1 50®/( 
Cniv'ernmeiii to P.\S. 
officers was 
ever:

granted bv rhe PrnvinrinI0 was
C.S, P.\1S (.itliieis. riie apiicllant being PCS qualified

started with rhe payments of the Allowan. 
ipplymg foi: the .illowancc. This conrtnued without 

the blue rhe allowance

ce. without rhe appellant 

- g-'P, liuwever out of
stopped in May 2022, whereafter on 01-06-2022, thewas

appellant made a due represencanon

attestedCopy ol the Nouficaaon dated 07-07-2022
IS Annex

C

•• f
Scrvkc'
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A Copy of the representation is Annex-D. ^__ yCl?A

8 l'h;u comment of rhe Admmi^rraave Deparrmenr were asked bv the Finance 
Departmein on the rt|n'escni.',iDon of ihe appeUancs, which 
vide No. SO(Admn)/l::&T/l-82/2020 dated 17-06-2022

weie dulv furnished
and it in unequivocal

agreed with the pica of dae appellants. The comments also mendon that 
the department
terms

IS a tLWenac generation source and therefore encided co the
alitjwance on iliat sccna, ,jlso.

Lupy oi die comments is Annex-E.
Copy nf the S vearSTCCOvery chan, is .hnnex-E./l

9. ihat the Finance Department vide
13/2021/Ic&TD) regreiied the said i 
comme n ts

15-08-2022 (NO.SOSR-IV/FD/1-
rcpresontation despue the favorahl c

of the Excise De|5aruneni. The said 
Deparunent on 17-08-2022 and delivered

regret was received in ihe.Excise
to the appellants on 19-08-2022. With 

the regret a hcaw financial disparity has been caused due i
mentioned above. Also, the regret letter concedes dial the allowance 
due to “irfcgularicy”, which is

to the allowances
was granted

preposrerons. The appellant never applied foi
the fact tlnu dicy have "riieraily” die 

same set standards of induction rules/adverosement/interviews/trauung to the 
PMS Counterparts. Also, they are a revenue generation source, which entitles 
iluan to the Executive .Mlowance and by no means diseiuides the 
and in no space “made them liable" for

It,
ratlicr were .given (he allowance htiscd on

m to the same.
recovery.

Copy of the regret i< Annex-F

10. rh:;t a summarized picture of Allowances offered 
the .Act of 1973 is cabulaicd below 
Tribunal:-

iC) various civil servants under 
highlight ihe posiuon before the Hon'bleto

S, -Appotntincin I enn.s N CondiiiC'iis a.-pci i.lie 
Civil Seiwanr-s .Act, 1973

■Allowances StrciigdiNo

1 Pakistan Administrative 
Provincial 
(Formcily PCS-EC/PCS-SG)

scnncesfPAS),
Management Scnqces (PMS) e/

Performanc 1500

Executive
.Allowance
ciiiiai
150%

10

0 Provincial Planning bei-vice PPS 
(former Non-Cadre Service)

Plan nmg 
Performanc

300 +

e
Allowance 
equal to 1.5 
Basic
Pav/iMonth ATTT?STEr>

S fC®



3 iMiL)inc;frs of C&VV 
‘g;uion Depfirtjnencs)

■ LG&RDDIrr niid Tech/ij^^ld 
Allowance
ec^ual to 1.5 
Basic
Bay/Month I

600^

4 BoIlCC Oriji_i;i,-. 
Oupiuancni

I •' lo HI ■’■'>-2] oMJit Police -Scheduled
Post
Allowance
‘-'qua! to 1,5 
of the initial 
Basic
Pay/Month

650+

El'O’s0

Allowance
@150%
Biscondfiue

18

: <1

i'hu.s 
benefits.

Appdianus liave been highly’ djscriminac'^d'
>n rhe matter,^ nf financial

^hai It IS bearing in mind the afore
of discnmir- 
^idcquatcarid efficaci 
following grounds:

menuoned chatth
OLIl to

remedy after rhe

e Appellant being aggrieved
AppelJaius and haw

Kgr«, 61c this appfdiottr*

naroni Deatmcnt meted
'•^g no other 

- On the
nus

Gfonnrtg-

'I- Because Ftindamenr-il I'
■^-cle4.9.,H&25oUh:c.nsm'ui,t,

being violated by die Respondents
horn .he AppelJanrs, wluie ir i 
Court of Pak 
enforcem

b. Bee;

d^fU'ifcally those meuLiuncJ ,n
Islamic Republic of Pakistan I9T3 

thc-duc Sight of ,liow„..cc
>o others. Jhe Honorable Sup

ate

- IS exiended 
0^1 SCMR 1041 d 

of die fundamental
Jstan 111 I'eme 

liesiowed theent
rights on the Tribunal.

eliminate zL mequa^in/f‘'' ‘^"^P°‘^^^biiity of
ng P-.sons of various classesruS iv

Btipublic of Pak.i Sian, ) 973

individual incKuli 
2001 SCpMR 1161 n in
13)

<-■ Bee, I’-ise vested rights uf t.l 
With, due

iippcllam .M-f created, which 
wishes of

le.
cannot be doneto the whims'and awav
principles ofanvonc. Per thePoenirenrifie, rh c recover', and ''O'l-C'-neMi-a.K,,, oftl,and unlawful and ■

•II 2004 SCMR 1864 rrcic^

C .t crsaiice are brnh illccannot be allowed "gai
are enunciated

ni par,I lOj

CO proceed. These principles
2020 PLC (CS) ,378 relcvT,1

I'talnaH” ’■
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&
2020 SCMR 1 88 (i-elevant Fata 4), and 2018 SCMR 691. 
on rhe louchstonc of lHc- atxn'C-L-ef(:i'e:e<,l 
violanon of the dicr

The case of rhe appellam^ 
pretedenrs i;. one of siniight Oil!

of die Apex Cmuni in.

d. Because Respondents have treated Appellant in accordance with law mies 
and policy on subject and acted in violanon of Article 4 of the Consamdon of 
Islamic Republic of Pakisun, 1973 and unlaWfuUy ignored to remove disparity m 
cainmgs of the Appellants as compared to the other cnunremarL^, which is

sustainable in the eye of law.

not

unjust, unfau- and hence not

e Because du: Norjfie;VI 19eparnnenr Noiificaiion viH,-
1 o. ■■D(bOSR-ll)2-i/20i21-22(J:'xecutive AUow) dated 07-07-2021 m clear 
j.na un«|u.v„„l „„„s. ,11 l-CS/PMS offi„r, working tli,
GovcrnmciuufKhybcrPakhi.unkh ' b '
are from l-'CS

wa.
executive, PCS Police, PCS, PCS secretariat or PCS Excuse

f Because the legal principal “Audi alteram 
^idc , oi no man shoukl be condemned unheard 
before

partem” tncaaing 'heat the other 
-- or both the sides must be heard 

passing any order’, the maxrm itself says no person shall be condemned 
unheard Hence, .10 case or judgment can be decided without listenmg to the 
point of another party. Thrs prmciple same was established by the august 
Supreme Court in Civil Petition No. 279-P/2015. The relevant poraon of the 
Judgment is produced as under, for ready reference.

“Any proceeding arising out of die equity cannot be decided
wulKHU movuluigoppumimivorhcanny,. I'hc learned - o,.,,
ought to have followed rhe principle of audi alteram partem and 
due process, which are basis of adrmmsuauon of lUbOce. especiaUv 
when any order, ,f might affect the nghts of rhe
part)' to the proceedings, 
hor what has been discussed above 
appeal, allow It,

ennrv not

convert this pcmion
set aside rhe impu^gned |udgn-neni and mmand the 

case back 10 the leatned High Conn for

we into

rr j. - ■' “decision afresh after
affording opportunity of hearing to all concerned stnerJv tn 
accordance with law.”

g. Because the Honorable Supreme Court of Pakistan has held in 2018 SCMR 691 
dial right, once vested cannot be taken back 
following terms:

in respect ol allowances in die

".-\x a -.veonJai'y and al.<o tenuous ai'giunciu, IcainCkl Depurj' 
Aiioi-nev General comendeJ that the Heahh Allowanc 
under cxecudve fiat without

e IS gianred
any statutory backing, therefore rhe 

can be withdrawn by the Federal Government 
I hat IS clearly a flawed
same

at anv rime.
concenaon It is admitted that grant of the 

of cligibilim to rcceiN'c th
deiernuned by die compciem authority, Ministry of Finance 

in accordance with Rules of Business of the Federal G 
The original terms of the said lawful gr 
weie .acted

hicaldi .Allowance and rl !C icrm^. e same
were

ovemment. 
ant still hold die field. These''*^'^S’r{::j>

upon and payment of the Jdealth Allowance 
respondents has conferred

to the
a vested right upon them. In such

Kl.- • n*

e*fji>/jsaHaEr
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cu'cum.suinccs, the IS bari'cd by ihc njlc of locus 
pncniccntiac ffom urulatcralty rescindmg and retrieving the benefit 
avaiJcd by ns rucipicnts ilefei'cncc Is made ro Pakistan, ihroutth the 
Secretary, Mjiiisa-y of FuianVc v. Muhammad Htmayatuliah Farukhi 
(PLD l‘)69 SC 407) and The Englncer-in-Chief Branch v, 
Jalaludci;:; (PLD 1992 SC 20") '1 iietefore

of eligibility for the Health y\llowance even the

executive
■ f

ivnliout a change of ih.c
terms prospeenve
exclusion of ihe respondents from receipt of.the benefit shall
consuiucc arbitrary'’and unlawful acuon,"

h. Because the appcllam also place leliance'upon the dicrutn laid 
accrual of a right, which cannot be urulaiciaUy taken back The 
as PLD 2021 SC 320, -and relevant portion reads as:

in lespect of 
same is reported

Otherwise die case of the respondent is also covered by 
24-.-\ of General Clauses Act, 1897, which clearly reflect chat 
once a right is accrued, the same cannot he withdrawn unless and 
untU u is established that the scheme

secDon

obtained by practicing 
fraud or misrepresentation. Secuon 24-A of the General Clauses 
Act, 1897, IS reproduced as undcr:- 
''24-.-\. 'L.xcucise of power unde

was

r ciiac I men I
(1) W'here, liv oi' under any enactment, a power lo make 

any order or give any direction is conferred on anv aurhonrv, 
office oi person such power sliall be exercised reasonably, fairly,
justly and for the advancement of the purposes of the

(2) The authorirv. office or
enactment, 

person making any order nr 
conferred by or underissuing any direction tinder the powers 

enactment shall, so for as 
for making the order or,

an v
necessary or appropriate give reasons 
as the case made be for issuing the 

direcuon and shall provide a copy of the oeder or as the case may 
be, the direcuon to die person affected prejudicially."

The contenuon of the learned counsel for the respondent 
filar the doctrine of promissory estoppel is squarely applicable 
has force. It is well settled that where the Government control 
functionaries make promise which
l.udicx'w' them and :

ensues a right to anyone who 
. illrn r|',o<c fu:u;;i.-. 

preclutled trum aciing dcu'imciual to the rights of such 
person/ciiixen. Otherwise ihe case of the respondent is also hit 
bv doctrine of "legitimate expectation". Justice (Retired) Taxi 
Karim, in his book, "judicial Review of Pubbe Actions" at

K ts iimlrr r.hian

page
1365 has equated the aforesaid doctrme to the "fairness" and
equity w Inch is legiiunaie 
relevant, passage reads like this

:itrnl,n!te ot a jniblic fuiiciioiuir’. 'Ihe

"The jusnficauon for treating "legitimate expectauon" and 
'promissory estoppel' together as grounds for,.judicia! review is, 
one, that rhey both fall under the general head 'fairness'; and 
that 'legiuinare expeciauon' is akin to

too
estoppel.”an

1 ills very doctrine has a history of appreciation by this Court in 
judgments including (1986 SCMR 1917) "Al-Samrex 

Mu- I (.■«.!ci,jri.',n |';iki-.L:in" wherein u i> in^TTg
various
i '.iil'ci pi :.^e V 
under --

Strr.iy, tin

r'
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J- It IS :i scd.lcd rule thai :iu (horny 
' power

CO amend, vary or rescind an earlier order, rake away the 
rigiiis vested in the eiuaen by law."

an exccuuvds
cannot in exercise of the rule-making power or the

1. Because the eiai.m of the appellant also holds foi-ce and draws wisdom from the 
iudspneni of the Hoiuarable Lahore High Co 
whicli relevant poitiun leads as:

uti u! 2020 B L C (C.S.) 1378,

“Once a riighc had been created by extending benefit after 
complying with codal formaliues then same could not be
des[ roi’cd cn wi(hdr:uvn--(,l on-tirurjon.il pcLinon was allowed

|. Because rhe case of idle -appeUants is further strengthened by tdie dtetum of 
honorable L.ahore idigli Court reported 2010 P L C (C.S.) 652, uhich heldas
as:

Withdrawiil of special allowance allowed to the einplo 
Grievances urged by the peauoners were that one montii

vees- • • 
running 
in viewpay allowed (o them had been withdrawn bv die aurhorincs 

01 rhe iisk allowance salary^ package of the Punjab Police-- 
Pctiaoners had been allowed special allowance of one month 
additional basic pay m addioon to their pay—Same was allowed as

incenovc given to ail the Police Prosecutors working as DSP Legal 
and Inspector Legal; and the had duly been paid to the 
penijari,-is--[.'.nhancemeiii in liie salanc- of rjae Police Officials 
through special package was tnti-oduced to rationalize disparity m 
the salines of

same

anous uniis, ranks of the Police and to bring same 
par with the salao' of l.slaniahad and .Vluioi-wav I'olicc 

• the order whereby bcncius weic withdrawn u

at Trorn

quite obvious
diac special incentive allowance offered lo Lie peruioners of

was

one
additional basic pay scale per month had not been wirhclr.iwn and
die periuoners could not be deprived of the said special aOowance- 
--PeuciOiiers, in circumstances were eniidcd to the

directed by High Court to allow the pavnicnt of 
special allowance to die peemoners; arrears should also be paid to 
them, and if any recovery had been made same be reimbursed.’'.

-ame--
Auchorities were

k. Because die Objecuve Resolution which in pursuance of Arncle 2-A i 
su biiiani.ivc

IS now a
|)ati of die Cunstiiuiiun, [n'ovides for equably, social jusuce-as 

enunciated by Islam tind guarantees Fundarnental Rights and before law. social 
economic and |)oliucal jusricc etc rile ver\' scheme of (^onsitcniion castes a
briLinden rcspunsiiiiliiv 

• of taw Viewed from this angle ihe refusal on the parr of the Respondents to 
equalize the pusiiion of AppelJanis with other suiailarly placed 
affront i.o the Re^oluuon |•c•u■l-red above and hence not sustainable.

all and Minrlrv aboui the equally and etjual |motecr.iuiion

persons is an

^TTK.STflD
Because the principles of iegitimaie cxpeciancv, which has time and again been 
reitcvated to be one of the cardinal principl respect of services laws by thees in

X.A

L'. 'l a Hi
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Apex cuuic and rccenrjy in 2022 .SCMR 694, has bee 
die acuons of che resf.ondenis. Appellant has'[he legitimate . 
glanced to che Executive allowances and cannot be denied the 
dac wlncns and wishes of che lespohdcnts, who 
after anoiher to rhe deenmenv of the highest 
the province.

.n, Ikeause die pm,e,pie. of E.pial.ry and Non-D,scnniu,auon are attxacted which 
have been dulv explained in PLD 195^ SC 157, PLD 1990 SG 295, PLD 2003 
SC 163, 1^1.,D 2005 SC. 193, and oilier 
principles, which are aicracied m the ca.e oi the appelianr.s

rclly shatreced by 
cxpcciancv to be 
j same, merely at 

commiccing illegalities one 
generating department of

n uniowa

are
revenue

ludg-ments also lay down the same

n. Because as mentioned earlier, the ■
was and sail is one and the same. Ir was and is based 
papers, same exam and even rhe

compcrjtivc exam for PMS/PCS and ETQs 
. J on rhe same syllabus 

same result, interviews, psychological 
assessment and a-aimng. sail the officers tn rhe Excise & Taxaaon Deparrmenr

being ti-eamd d.fferendy from other PMS Officers m terms of being granted 
allowances. The officers despite being tested and trained alongside their PMS 

counterparts are not given rhe same aUowances, is an abominabon per Ardcle 25 
of the Const,aition of the Islamic Republic of Pakistan. TheEase is also made 
out from d.crums laic! m 2019 PLC (CS) 238, 2015 PLC (CS) 682, 2014 PLC fCS) 
1392, 2016 PLC (Cb) -19], 2015 PLC (CS) 682, and 2019 PLC 
the dicoim laid in 2009 .SCMR 1 whciein

, same

are

(CS) 1231. Under
It has been laid down ihat "wlicn a 

• CoLiri decides a point of law reladng to the terms of 
-servant which covered not on!v the ca.-.e of rhe civil 
also of other civil

0 nl.ninal in
service of a civil

servants who lirigared, inn 
anv legal proceedings, the 

lusLiee ana rules of good gnvernance demand Oku the benefits of itie 
decision be cxiendetl lo rhe other eivj

seivants, who might have nor. taken
dictaics lit

who naight not be parnes to the
iitygauon instead of compelJmg them to ap|Koach rhe ’I'ribunal 
fouim." die benefit must be extended

sei'v lulls

Or anv other
dae appellants.to

o. Because the cases of AppeUant and that of PMS officers working in Attached 
Departments and/or AdmimsuraDve Departments to whom the subject benefit 
has been extended similarly placed and posidoned serving in identical 
ciiT.uinstanees under the .ame Govemment within the 
therefore. Appellants

are

same framework, 
be treated with a different vardsdek and are rhiis 

the analogy of Officers referred to hereinabove.

cannor
also endded to the allowance on
I be condiiei ol da- Re.-pondeni.- as .sudi niirigaie- agam.t Ariicl<;-2,5 ui liic.
C.ovsrituuoii uf Isl: iinic Republic uf I’akisian, 1'173,

p. Because if ihc PMS Officers can be gi.mted I 5(P/o of the basic pay as Execuave 
Allowance, when diet are .o many in number, why the appellanrs who are a toial 
of 1 8 in number cleiiied the bcnefii of the same

H- Because the Admimsirimve Department does not funcDon in isolanon and ,s
wholly dependent upon us Attached Departments and the officers of tlfcTTESTr^w 
Adinmrstrauve Departments are posted ,n the Attached Departments frequendy ‘ 
Moreover, during the posung ofrhe officers of the Admmiscraave '

, , , departments )
in Aitached Dcpiu-rmemo, thev receive 1.5 Basic Pay Allowance which

,f,- j-.
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p(;rmi^siblc to the officer*; of the same Arcacliod Deparrmenrs rhus disparity and 
djscnminanon exists in terms of allowances to the officers of the same caliber

£■

des|)iie liaving same terms and condiui decided by the competem authoriry.i;is as

r. Bei.aiise iitulei ArDcle <S ol ihe Ciunstunnon ol' ine islannc Republic
1973 if any law, any custom or usage having the force of law if repugnant to the 
l-'undamenral Rights is vnid to the extent of its rnconsisrenev and Stare has been

; Ihikisian

[iroiiibued from making law.whicii takes away or abridges such rights, .-\rticle 25 
dictates that all arc cciuai before law and cnatled to equal ptotecaon ot'law which 
is also die basic concept of Islam under which all persons similarlv placed in 
sLi'ijJar circumstances must' be created alike and when certain tights were made 
available to one or more persons similarly placed then all such persons similarly 
placed wirh ihem'would stand enatled to such rights. Thus in this backdrop of 
the matter Appellants have been highly discriminated ins much as the
classificauon is noi baaed upon reasonable and intelligible differenda and 
thciefore, the acts and aerJonsions of the Respondenrs mJitarc against the concept
of equably and equality in seivicc a^ enshrined in Arucles-25&;27 Ol the
Criii^urution of Islamic Republic of Pakistan, 1 973

s. Because in the same sequence the Rnnciples of Policy meorporated in Chapter- 
2 of the Conslitunon which have also been made the ic-;ponsibilin,- ofeach Org 
and Aui.hoiin'’ of the State to act upon ii m so. far as the same rclaie to the

an

functions of the organs or authonry, directs for the discouragement inter-alia of 
the Provmcial pre|iidices amongst the ciuzcns; the promotion with special 
of the educauunal and economic micrcst of the backward classes, for promotion 
(jf social justice and for ihe cradicaaon of social evils, the promorion of social 
and economic wellbeing of the people including equality in earnings of 
individuals in various classes of rhe service of Pakistan.

care

Because the Rules of Business of Khi'bet Pakhrunkhwa Government have b 
w:i.s

t. cen
lied down the dram by the ilespondcnis with no regard for die law.

u hi cause liiv /\pj)ijtlai: 
icjo m an aibiuary an

caniH.-t be mao.; to sufiei' lui no fault of tJua! ..ivvii, iliai
a! insuce

have been Houted, rhe law ignored, rules violated with the sole intennnn of 
depriving the Appellants from their lawful share in allowances.

d illegal manner, wherein all the norms of mitur

V, Because there have been no complaints against the Appellant in the performance 
of their duties, iji case there are any delinquents (which dicre arc none m the 
.Appellants, all having spotless careers) there is proper mechanism for proceeding 
against them. Yet for no fauir of the Appellant or the employees of the 
deparrinciir, the enure departmental staff is being made to suffer and deprived 
of their vested interesrs.

w. Because there is CMdeiu discruninaiion in respect of pays and allowances. 
Drspiti; bong the highest rci'cmK 
and allowance an; nm even

: generating and cotlecting dcpatrmcni, pavs 
coirq'annle with ''liio ;.'/-''.-rriitncni de]'ari:w>i^_ 

is uo( conipeiciu to declare who is and whoAnd Because biiiaiice li)e|iaftnii:nt
IS not PMS officer.

*5. C.•M.V
“eyicM.
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X. fi other grounds exist .vhicli sli;,|[ In: t;u<cJ ;u the time 

rhe- permission of this Honorable Court.
ecausf. c-;' mu III.- •.i.'Vr+r6'

Praver-

11 Is diei'e fore 
dnis Honorable Tribunal

most, huinbl)^ praj^ecl that on ilu; acceptance of this Appeal, may H please
to;

A. Dedaie chat the of the respondent (Finance Deparunent) dated 
1^-08-2022 (NO.bOSR-lV/FD/l-13/2021/E&-lD} by virtue of which 
ihe.lniiance Department regretted the representation of AppeUants 
dcspiu: the favoriine com men, - u f tJu: Excise Department to be arburarv 
liicgiil, unlawful and without any lurisdicuon. 

b. Declare fuiaiier rha, the disconnnuanon of the E 
@150% to be diegal, unlawful and without 
Finance Depaitmcnc.

actions

Mh'iwaiice 
anv authorin' vested m the

cxecurjvf

c. Declare that die lecoveries affected from the appellant 
uillawful and w-ithout any jimstlituon 

d. Direct that the Executive

be illegal ands to

Allowance @150% be 
iri'eai- and

eon tiiuieci to - the 
die de|.,aiin-iei,l iitmi

taking any further arbiutary decisions against the appellants 
e.. Grant any other relief chat this Honorable Tribunal

a[ipc!Ianis foidiwiih witli al! rc ueiiji

may deem fit and
appropriate in the circumstances of die case.

Jnreriin Kelicf:

moM humbly requested rJiai penJiiw, i.h 
from rbe appellants and furthermore 
continued uil die final decisr

c instant .appeal, no rccovcncs be al'lected 
the Executive AOowance be directed to be

f the appeal

lij^Llam

A II'h rough

ADI GOHAITDURRANI AYestedAdvocate High Co 
aliyohard/.'silL-lii

urr

r\+ 92-3.32-929-7427 
X1hlI-iw- Finn (if Shah D.urrani I KhutoiU-4- hi
{. \ i<!i^l>(l'l L'D l,k\V Illini 
WWW otl:,

17 IT
09]-3{j::ii>vj

Mumber ofV.'pr--- (( 

-----
Urgent----- -—
Total-----------
Ksuvie oC Coy.f-
Datcol'ConvpA-
DateofOeliveiy cl Copy—•—
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BEFORE THE HON^BLE KHYBER PAKHTTOKHWA SERVICE 
li ; TRIBUNAL. PESriAWAR

r•:j 1

{1

•1
«*» •■.■U‘

<.

•fc* t

■ . Application No.M^'3 ■ ./2024 '
'in
' Service Appeal No'. 1435/2022

• ' • , Sufyan Haqarii (Director Peshawar Region} Excise<f<jTaxafion &
. Narcotic Control dep^tment Khyber Pakhtunkhwa, Peshawar.

(Petitioricf)

'I

>

t

I> 1

1 VERSUS

-i.'.The Goverrimenl- of Khyber Pakhtunkhwa through Chief 

' Secretary, Govt. ofKP, Civil Secretariat, Peshawar.

■2. The Finance Department; Govt.- of KP through Secretary 

Finance, Govt, of kP, Civil Secretariat, Peshawar.-

3. The Excise, T^ation and Narcotics Control Department, Govt 

of KP through , Secretary Excise, Taxation and Narcotics 

Control Department, Civil Secret^at, Peshawar.

4..Director Genexal, Excise, -taxation' and .Naj-cotics Control 

department.

fV. •

r

%
I

H
•A

I- i

*•
.? •

J
i •

S4
..(Respondent)F'

1-
t

/. •

I
•i

APPLICATION FOR CORRECTION OF CLERICAL
MISTAKES IN CONSOLIDATED JUDGMENT DATED 

15.11.2023 OF SERVICE APPEAL NO. 1435/2022 

WHEREIN 150% ALI^WANCE IN FAVOUR OF THE 

PETITIONER WAS ALLQ.WED. BUT INSTEAD OF 

' 150% ALLOWANCE INADVERTENTLY/ MISTAKENLY.
■ 1.5% ALLOWANCE AND INSTEAD OF GOVERNMENT',
■ EXCHEQUER. MISTAKENLY___________ ^
EXCHANGE WERE WRITTEN/MENTIONED IN THE
JUDGMENT DUE TO CLERICAL MISRTAKES.

.i
fi '•u
•!
A

t

-

5 -
•r
I - =•

GOVERNMENT'i
!> -

;•
■I

t *
• t Respectfully Sheweth:

,, ,1. -■ That .the ■ above, mentioned service appeal has

already been decided by this Hon hie court vide ■ 
judgment dated '15. U,.2023, but there are some 

clerical mistakes which is liable to be r'ectified’^'^ft-STFD

r<
f t

r

i ..
(

4t

.1
*.

N . W>|/
. 9J-

4 *
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/Av?. . there ■•^e .clerical
judgment dated , 1^.11.2023 of service

■ 1435/2022 wherein: 150% allowance i 

petitioner ■

mistakes in/
f • consolidated

appeal .no. 

in favour of the

r L .

jt

was allowed, but instead
aUowance inadvertently / mistakenly I.50; allowance 

arid instead of

I*

of 150%
1

I

goyemment; exchequer mistakenly 

government exchange was written/mentioned in the 

judgihent due to clerical mistakes, which need to be

rectiCed. (Copy of Service Appeal No.
■|

and Judgment dated 15.11,2023 i

^ ■

M

1

1435/2022 1
■

A

.1

is attached as/

Arinexure A & B)i :• . t

3. That there is no legal bar
*

application.
on acceptance of this

It is^ therefore^ ii most humbly prayed that on 

acbeptance of tl;is appUcation,

f

the above

mentioned clerical: mistakes in the consolidated

•4

!
%

judgment dated 15.11.2023 of service 

1435 may ^kindly 

fair administration’of justice.

I

appeal No.
•II* 5 -

'Je corrected/ rectified in the

\
I •

I *

Petitioner
t

Through 

: n

. I*

a2.1T II

/ ; Rahhiat Khan Kundi
Advocate High Court, 
Peshawar.'

» t t
A

I
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13:06.'202V/1. ■Learned, counsel for'the applicant present. Mr. Asit Masp;o9'vAli

Shah,;Dcpuly District Anorney alnngwiih'Miss, Parklm .Aziz fChaiip

t

/

^Advisor for the respondents prcscni.
t .

.Through the instant mije. application the applicant is seeking 

correction in'the judgment, which was decided on d5'l 1'2023. Record 

transpired that the -concerned Service' Appeal bearing No. 1435/2022 

wherein respondents were directed to treat the appelluins at par wiUi iliusc 

employees to whom “150%” Executive; Allowance was allowed but instead 

of “l'5b%”'inadvertently “1.5%” ,v>'as written and the word government
“exchequer”..was mistakenly.written ias government “exchange” in the

' judgment. This Tribunal, w'ithin the meaning of Sub-Section 2 oi Seciiori-7 

.. of Khyber Pakhlunkhw'a Scn'ice Tribunal Act, 1974, is deemed as civil 

court under the Code of Civil Procedure, 190S. Section-1.52 C.P.C provides 

for amendment.of the judgment, decree or errors, arising therein from any 

accidental slip or omission, that may, at any time, be corrected by the court 

eimer. of its own motion or on the application of any ot the parties. In the. 

present case, the remaining judgment is correct but iaadvcrtciuly I 5 

• was written instead of “150%” and the .w'ord government “exchequer” was

■ -2.

*• >*
-5'A
Vf - I

I

4'

%■•

■V'
.

mistakenly written as government “exchange” in the judgment as , a

accidental slip, fhcrelore, office istypographical, mistake, which is an 

directed to make necessary correction in the judgment with red ink

accordingly, this order, alon^vilh application of the applicant seeking said 

correction, be placed on,file of Service Appeal No. 1435/2022 and 

judgment alter correction be again scanned. Consign.

(Rashiua Bano) 
Member, (.1)Member (E)

vw-yt/ e? /
v.'.cjv' 'rv

'j ■

4

\



KHYBERPAKHTUNKHWA SHRVICF, I RIBUNAL PESHAWAR

Service Appeal No. 1435/2022

-

JV • >! .V
>M'

■J.a ■: i r.
V "1

... MEMBER 

... MEMBER
BEFORE: MRS. RASHIDA BANG

MR. MUHAMMAD AKBAR KHAN

Sulyan Haqqani. (Director Peshawar Region), Excise, Taxation & 
Narcotics Control Department Khyber Pakhtunkhwa, Peshawar.

.... {Appellant)I

VERSUS»

Government of Khyber Pakhtunkhwa through Chief Secretary, Civil
Secretarial Peshawar.

2. Government of Khyber Pakhtunkhwa through Secretary Finance
Department, Civil Secretariat Peshawar.

3. The Excise and Taxation & Narcotics Control Department, Government of 
Khyber Pakhtunkhwa Peshawar.

4. Director General Excise, Taxation & Narcotics Control Department.
{Respondents)

1.

•-

Mr. Gohar Ali Durani 
Advocate For appellant

Mr, Muhammad .Fan 
District Attorney For respondents

15.06.2020 
,15.1 1.2023 
15.1 1.2023

Dale of Institution 
Date of Hearing... 
Date of Decision..

JUDGMENT

RASHIDA BANG. MEMBER (J): The instant service appeal has been
% 0

i O'

instituted under section 4 of the Khyber Pakhtunkhwa Service liibunaL Act

1974 with the prayers copied as below:

“Declare that the actions of the respondents dated 

15.08.2022 by virtue of which the Finance Ueparlincnt 

regretted the represcjitalion of appeUaiits despite flic

favorable comments of the Excise Department to be
attkstep

J- V
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arbitrary, illegal, unlawful and witliout any jurisdiction.” 

“Declare further that the discontinuation of the Executive 

allowance 150% to be illegal, unlawful and without any 

authority vested in the Finance department”

“Declare that the recoveries affected from the appellants 

to be illegal and unlawful and without any jurisdiction”

“Direct that the Executive Allowance 150% be 

continued to the appellants forthwith with all arrears and 

retrain the department from taking any further arbitrary 

decisions against the appellants”

Through this single judgment we intend to dispose of instant service

appeal as well as connected (i) Service Appeal No. 1436/2022 titled ‘'Sufian

Haqqani Vs .Government of Khyber Pakhtunkhwa through Chief Secretary

and others”(2) Service Appea[ No. 1437/2022 titled “Sufian Haqqani Vs

.Government of Khyber Pakhtunkhwa through Chief Secretary and others”

(3) Service Appeal No. 1438/2022 titled “Dr. Eid Badshad Vs .Government

of Khyber Pakhtunkhwa through Chief Secretary and others” (4) Service

Appeal No; 1439/2022 titled “Faisal Khurshid Burki Vs .Government of

Khyber Pakhtunkhwa through Chief Secretary and others” (5) Service

Appeal No. 1440/2022 titled “Said U1 Amin Vs .Government of Khyber

Pakhtunkhwa through Chief Secretary and others” (6) Service Appeal No.

1441/2022 titled “Saim Jhangra Vs .Government of KJiyber Pakhtunkliwa

through Chief Secretary and others” (7) Service Appeal No. 1442/2022 titled

“Masaud U1 Haq Vs .Government of Khyber Pakhtunkhwa through Cliicf

Secretary and others” (8) Service Appeal No. 1443/2022 titled “Fawad Iqbal

Vs .Government of Khyber Pakhtunkhwa through Chief Secretary and

others” (9) Service Appeal No. 1444/2022 titled “Fazal Ghafqor Vs 
, AT) ESTEP
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.Government of Khyber Pakhlunkhwa tfirougli Chief Secretary and others 

(10) Service Appeal No. 1445/2022 tilled “Taiiq Mehsud Vs .Government 

of Khyber Pakhlunkhwa through Chief Secretary and others” (11) Service 

Appeal No. 1446/2022 titled ^‘Salah Ud Din Vs .Government of Khyber 

Pakhlunkhwa through Chief Secretary and others” (12) Service Appeal No. 

1447/2022 titled “Javed Khilji Vs .Government of Khyber Pakhlunkhwa 

through Chief Secretary and others” (13) Service Appeal No. 1448/2022 

titled “Andaleep Naz Vs .Government of Khyber Pakhlunkhwa through 

Chief Secretary and others” (14) Service Appeal No. 1449/2022 titled 

“Rehman Uddin Vs .Government of Khyber Paklitunkhwa through Chiet 

:■ Secretary. and others” (15) Service Appeal No. 1450/2022 titled Imad 

Uddin Vs .Government of Khyber Pakhtunkhwa through Chiet Secretary 

and others” as in' all these appeals common questions of law and facts arc

•:
*

i.t

n
-j.

involved.

Brief facts of the case, as given in the memoranda ol appeal are that the 

appellant applied to the post of in light of advertisemcnl issued by Public

Appellants meet the criteria of competitive 

examination, interview and psychological evaluation like PMS & I AS 

officer and thereafier also complete training like them spread upon period of

3.

Service Commission.

eight months. That appellants were allowed executive allowance by the

Slopped by respondentsgovernment like other PMS Otllcers but same 

which was not in accordance with law and rules on the subject. It is

was

contention of the appellant that they were not treated in accordance with law;

also Public Service Commission qualified officers; who were

;

appellant are

appointed upon recommendation of Public Service Commission after going

through the standard set by the Public Service Commission like PAS & PMS

KTTES’ifTlP
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officers to whom executive allowance was given by tlie government. They 

contended that appellants had never applied for the executive allowance but 

when the same was given/allowed to them so that created rights in favour of 

the appellants and now asking for recovery from the appellants by the 

Finance Department was unjustilled. They also contended that appellant were 

generating agency and contributed to the Government exchequer, 

therefore, they ere entitled for the same which were unlawtully stopped/from 

him, Appellants applied to the authority who turned down their request, 

hence, the instant service appeal.

revenue

a

Respondents were put on notice who submitted written replies/comments> 4.

the appeal. We have heard the learned counsel for the appellant as well as

case file with connected

on

learned District Attorney and perused thethe

documents in detail.

5. Learned counsel for the appellant argued that appellant had not been tieated

in accordance with law and rules. Article 4, 9, 18 and 25 of the Constitution of

being violated by the respondentIslamic Republic of Pakistan, 1973 

department in taking away the due right of executive allowance IVom the 

appellants, while extended to oUiers. He further argued that the vested rights of

were

I the appellants were created, as it was allowed to the appellant by respondents at 

their own, which couid not be done aw'ay with, due to the whims and wishes of

non-continuationanyone as per principle of locus poeniiendae, the recovery and 

of the allowance were both illegal and unlawful ajid couid not be allovved to
.S

proceed. He further contended that Finance Department Notification dated 

07.07.2021 was in clear and unequivocal terms, entitlement to all PCS/PMS 

officers working in the Government of Khybcr Pakhtunkhwa without any 

differentiation whether they were from PCS Executive, PCS Police, PCS 

d AT^ESTCD
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•. t Secretariat or PCS Excise. He further argued that appellants were Public

Service Commission qualified ofilcer who had passed the exam with same 

syllabus and gone through eight weeks training like PCS executive therefore, 

they were rightly given earlier this allowance and requested for its continuation.

Conversely, learned Deputy District Attorney for the respondents 

contended that Establishment and Excise Department are two different 

departments having different cadre and set of rules, standard of induction, 

method of recruitment and promotion, He further contended that Excise 

department is governed by its own set of rules 2018 and PMS runs under 2007 

rules and its parent department Establishmcnt& Administration Department 

having difTerent nomenclature, schedule, promotion, training and induction

6.

f

method. If directorate of Excise, Taxation has not its own syllabus of iiaining

syllabus & Training Module, HeModule, then they should frame its own 

further submitted appellants are not covered under the provision of Finance

are not coveredDepartment notification dated 15.08.2022 Excise Directorate

under the provision of the Department’s notification as they are ncithei* PAS.

PCS, PMS Officers nor posted against the scheduled posts but are inducted

through KhyberPakhtunkhwa Public Service Commission asETOs.

7. Perusal of record reveals that appellants arc the employees of Excise,

Taxation and Narcotics Control Department, who were duly appointed as

their posts were advertised by the Public Service Commission in the light of

which they applied for it and appeared in the competitive examinations,

interview and after psychological evaluation they were appointed, who

later on promoted as Director, The service structure ot various departments

of the Khyber Pakhtunkhwa. including the appellant and PMS Officers is

governed and regulated by the Khyber Pakhtunkhwa Civil Servant Act, 1973

and apnellant also went through the same process of recruitment in BPS-17
ATTIKTEJ>
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like PMS officers in accordance wiih PMS Rules 2007’i.e advertisement.

syllabus, examination, interview, psychological evaluation and even training 

are the same. Ruie-2(h) of the Rules of Business 1985 defines Department as 

self-contained Administrative Unit in the Secretariat responsible for thea

conduct of business of the Government in a distinct and specified sphere and

is declared as such by the Government. Similarly, the Attached Department

has also bfeep defined under Rule-2(b) of the Rules of Business as:

A Department mentioned in the Column-3 of the Schedule-!. The 

Schedule-! tabulates the Administrative Departments, Attached Departments 

and Heads of the Attached Departments.

Rule-3{3) read with Schedule-II of the Rules of Business, provides for the

distribution of business of the Provincial Government amongst the 

Departments. Provincial Government through Finance Department sanctioned

Execulivc/Performance/Technical/Profcssionalvarious allowances i.e 

Allowance ■ for various cadres. Similarly Finance Department, through 

notification dated 02.02.2018, allowed executive allowance at the rate of 1.5 of 

initial basic pay per month to the PAS/PCS/PMS officers in BPS-17 to BPS-2] 

working on scheduled post of the Establishment and Administration 

Department vide other notification dated 02.08.2018 scheduled post allowance 

allowed to Police Officers of the Police Department to Officer of BPS-17 

to BPS-21 at the rate of 1.5 initial basic pay per month. Finance department, 

through yet another notification dated 19.10.2018, allowed technical allowance 

to the Engineers serving in only four department in BPS-17 to BPS-21 @1.5 of

was

initial basic pay. Similarly vide notification dated 11.11.2019 the planning

planning performancecadre officer BPS-17 to BPS-20 were allowed 

allowance at a same rate and doctors are also allowed ul Health protessioiial

allowance at the rale of 150% to PAS, PCS. PMS officers. The appellants
. ATTrlsTED
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being Public Service Coinmission qualified officers were started payments of 

the allowance without any request by the appellant for it, I his allowance was 

given to the appellants till April, 2022 and thereafter it was stopped in May, 

2022 upon which appellants filed departmental representation to respondent 

' 01.06.2022. Although Administrative Department in their comments upon 

representation of appellant to the Finance Department fully endorsed the 

appellant’s pica and recommended for conlinuaiion of allowance but the 

Finance Department, vide order dated 15.08.2022 regretted representation of 

the appellant and also ordered for recovery of the amount paid to appellants. It 

is alleged by the appellants that regrelal of appellant’s representation by the 

Finance Department caused disparity and it was discrimination with the 

appellants. Recovery of the paid amount from the appellants was against the 

law as appellants never applied lor that and it was .slated to them by the 

department itself, which was termed by (he Finance Department as irregularity. 

Appellant alleged that they were not treated in accordance with law.

Main contention of the appellants is that they arc entitled for executive 

allowance at the rate of£5^ol' initial basic pay because they entered into

on

8.

after going through the same procedure, method of recruitment,

recruited i.e advertisement by

service

through which PMS. PCS and PAS officers are

the Public Service Commission of the post, competitive written examinalion in

subjects/syllabus, psychologicaleight similar subjects rather in 

evaluation and interviews followed by same training modules of eight months.

same

, The other contentionAppellants exam were conducted under PMS Rules 2007

discriminated and were not equally treated as almost all theis that they were

and officer were allowed allowance but thecadre/deparimenl/employees

appellants are deprived from it, which created disparity and injustice.

is one which is specifically mentioned
ATTESTED9. Scheduled post by the government
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r'\»• in scheduled appended with provision PMS Rules 2007. The post of tlie

appellants are not mentioned in it and appellants are working under Excise

Department which is a different department than Establishment Department.

It is evident on record,that employees of almost all the departments were
fSeVi

allowed allowances at the rate ofQT?^ of their basic pay and appellants were

10.

deprived from it, despite the fact that they are revenue generating agency and 

contributed to aovernment Exchange? with their efforts. Therefore, they will

have to be ircaiccl at par with iiic employee;? of other depariincnis. Mence, iiiey

may also be given the same ireaiment and allowed any allowance, which the

Finance Department deems appropriate to name it. .

As a sequel to above discussion, we are unison to dispose of this appeal11.

as well as connected service appeals on the above terms. Cost shall follow the

events. Consign.

Pronounced in open court in Peshawar and given under our hands and 

seal of the Tribunal on this If'' day of November. 2023.

0 12.
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