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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Kg}'ber Pakney
€rvice Tibusy]

Execution Petition Nq:,i?/-2024

In Diay-y, No.%&
Service Appeal No. 1444/2022 g, _@w &Lf

Fazal Ghafoor (ETO) Excise, Taxation & Narcotic Control
Department Khyber Pakhtunkhwa.

........... (Petitioner)
VERSUS

1. The Government of Khyber Pakhtunkhwa through Chiefl
Secretary, Govt. of KP, Civil Secretariat, Peshawar.

2. The Finance Department, Govt. of KP through Secretary
Finance, Govt. of KP, Civil Secretariat, Peshawar.

3. The Excise, Taxation and Narcotics Control Department,
Govt. of KP through Secretary Excise, Taxation and Narcotics
Control Department, Civil Secretariat, Peshawar.

4. Director General, Excise, taxation and Narcotics Control
department, Khyber Pakhtunkhwa, Peshawar,
o e (Respondents)

EXECUTION PETITION UNDER CLAUSE (d) OF SUB-
SECTION 2 OF THE SECTION 7 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 FOR
IMPLEMENTATION OF THE CONSOLIDATED
JUDGMENT DATED 15.11.2023 PASSED BY THE
LEARNED BENCH OF THIS TRIBUNAL IN SERVICE
APPEAL NO. 1444/2022 WHEREIN EXECUTIVE
ALLOWANCE AT THE RATE OF 150% OF BASIC PAY
WAS ALLOWED IN FAVOUR OF THE PETITIONER.

Respectfully Sheweth;

1. That the petitioner filed Service appeal No.1444 of 2022 for
continuation of executive allowance at the rate of 150% of
basic pay before the Hon’ble Service.Tribunal Khyber
Pakhtunkhwa, Peshawar after exhausting departmental
remedy. (Copy of Service Appeal No. 1444 of 2022 is

attached as Annexure A)
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2. That the Service appeal No. 1444/2022 was allowed vide

Consolidated Judgment dated 15.11.2023; however, there were
some typographical/clerical mistakes in the consolidated
judgment, therefore, an application for correction of clerical
mistakes in consolidated judgment dated 15.11.2023 of service
appeal No. 1435/2022 etc. was filed wherein 150% executive
allowance in favour of the petitioner was allowed, but instead
of 150% allowance inadvertently/mistakenly 1.5% allowance
and instead of government exchequer mistakenly government
exchange were _méntioned in the judgment due to clerical
mistakes, the application for correction of clerical mistakes
was allowed vide order dated 13.06.2024 with direction to
make necessary correction in the judgment with red ink
accordingly, hence, the clerical mistakes were corrected.
(Attested copies of application No. 433 and Order dated
13.06.2024 are attached as Annexure B & C)

. That after the correction of clerical/typographical mistakes in
the consolidated judgment dated 15.11 2023 passed by this
Hon’ble Tribunal in service appeal No.1435 to 1450 of 2022,
the relevant para thereof is reproduced as under.
| It is evident on record that employees of almost
all the department were allowed allowance at the rate
of 150% of their basic pay and the appellants were
deprived from it, despite the fact that they are
revenue - generating agency and contributed to
government exchequer with their efforts. Therefore,
they will have to be treated at par with the
employees of others department';:,. Hence, they may
also be given sarﬂe treatment and allowed any
allowance, which the Finance Department deems
appropriate to name it. As sequel to above discussion,
we are unison to dispose of this appeal as well as
connected service appeals on the above terms. Costs

shall follow the events. Consign.

(Attested copy of Judgment dated 15.11. 2023 is

attached as Annexure D)
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That after obtaining the attested copy of the judgment of this

Hon'ble Tribunal, the petitioner has submitted numerous

applications before the respondents for implementation of the
judgment of this Hon’ble Tribunal, but till the date no positive
action has been taken in reference to the implementation of

the judgment dated 15.11.2023 passed this Hon’ble Tribunal.

That after lapse of six/seven months the aforesaid Judgment
has not yet been acted upon and the respondents are reluctant
to implement the judgment and using delay tactics amounting

to denial of the Judgment.

That non-compliance of the order of the Hon'ble Court, speaks
malafide on the part of respondents and to lower the position

of the Judiciary in the eyes of public.

That from the facts, mentioned above, it has become crystal
clear that the Respondents have committed Contempt of

Court.

It is therefore, prayed that on acceptance of
this Execution petition, the Respondents may
graciously be strictly directed to
execute/ iinplement the judgment of this Tribunal
dated 15.11.2023 in letter and spirit and direct
the respondents to grant/give executive allowance
at rate of 150% of the basic pay of the petitioner
forthwith without any further delay. Similarly, the
defaulter may kindly be proceeded under the law of

contempt and be punished accordingly.

Through \
s

Rahmat Khan Kundi
Advocate, High Court
Office No. 5, Ground Floor,
Saya Heights, Near Islamia
Cellege BRT Station,
Peshawar.

Cell # 0346.9773786

Dated: 19/ 07 /2024
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BEFORE THE KHYB.ER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

4

Execution Petition No. /2024
In

Service Appeal No. 1444 /2022

Fazal Ghafoor (ETO} Excise, Taxation & Narcotic Control
Department Khyber Pakhtunkhwa, Peshawar.
: T e (Petitioner)
VERSUS

The Government of Khyber Pakhtunkhwa through Chief
Secretary, Govt. of KP, Civil Secretariat, Peshawar &
Others.

......... (Respondents)

AFFIDAVIT

I, Fazal Ghafoor (ETO) Excise, Taxation & Narcotic Control
"~ Department Khyber Pakhtunkhwa, do hereby solemnly affirm
and declare, that the contents of the Execution Petition are
true and correct to the best of my knowledge and belief and

nothing has been concealed from this Hon’ble Court.

ponent

CNIC No. 1} 301 - 3% T3 9-F
Cell No.p2e6- 301 &6

Identified By:

\Due

Rahmat Khan Kundi
Advocate High Court (S}




13.06.2024 1. Learned counsel for the applicant present. Mr. Asif Mas~_5’ci

N

Shah, Deputy District Attorney alongwilh Miss. Parkha Aziz Khan, Legal ™

Adbvisor for the respondents present.

2. Through the instant misc. application the applicant is seeking
correction in the judgment, which was decided on 15.11.2023. Record

transpired that the concerned Service Appeal bearing No. 1435/2022

- wherein respondents were directed to treat the appellants at par with those

employees to whom “150%” Executive Allowance was allowed but instead

of “150%” inadvertently “1.5%” was written and the word government

“cxchequer” was mistakenly written as government “exchange™ in the

~ judgment. This Tribunal, within the meaning of Sub-Section 2 of Section-7

of Khyber Pakhtunkhwa Service Tribunal Act, 1974, is deemed as civil
court under the Code of Civil Procedure, 1908. Section-152 C.P.C provides
for amendment of the judgment, decree or €rrors, arising therein from any

accidental slip or omission, that may, at any time, be corrected by the court

_ either of its own motjon or on the application of any of the parties. In the

present case, the remaining judgment is correct but inadvertently *1.5%”
was written instead of “150%” and the word government “exchequer” was
mistakenly written as government “exchange” in the judgment as a

typographical mistake, which is an accidental slip. Therefore, office is

directed to make necessary correction in the judgment with red ink

accordingly. This order, alongwith application of the applicant seeking said

correction, be placed on file of Service Appeal No. 1435/2022 and

judgment after correction be again scanned. Consign.

(FaredrPaual) (Rashida Bano)
Member (E) Member (J)

e E
CAH . 1k J
SR T

. o
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IN THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR, -

'Scrvice‘ Appeal No. /L{Lf L! | /2022

tazal Ghafoor (ETQ) Excise, Taxaton & Narcotics Control Depacunent.

Versus

1 The Government of Khyber Pakhtunkhwa,
! - Through Chiet Secrerary Government of Khyber Pakhtunkhwa,
Civil Secretariar Peshawar,
. ; |
2. The Finance Department, Government of Khyber Pakhtunkhwa.,
Through Sccretary Finance, Governmént of Khyber Pakhtunkhwa
*' : Civil Secretariat, Peshawar,

3, The Excise, Taxation & Narcotics Control Department, Government of
Khyber Pakhtunkhwa.

Through  Sceretary Excise, Taxaton & Narcovics Control Department,
Government of IKhyber Pakhtunkhwa,
Civil Secretanat, Peshawar,
4, Director General Iixcise, Taxatuon & Narcotics Control Department,
......... Respondents

APPEALL.  _UNDER SECTION 4 OF THE XHYBER
PAKHTUNKHWA SERVICE TRIBUNAIL ACT 1974 AGAINST
THE ORDERS . NO.SOSR-IV/FD/1-13/2021/E&TD DATED
15.08.2022, WHEREBY ILLEGALLY AND UNLAWFULLY, THE
APPELLANT HAS BEEN DEPRIVED OF THE EXECUTIVE
ALLOWANCE @150% AND DIRECTIONS OF RECOVERY ARE

ALSO GIVEN ILLEGALLY AND WITHQUT I.A;l\’giFUL

AUTHORITY BY THE RESPONDENTS. : T ?‘ED

Respecefully Submicted:

The Appellant is working against the designanons menvoned - the heading of the
peunon in the IKhyber Pakhrunkhwa Fxcise, Taxation and Narcoucs Control
Deparmment. The Appellant s a Civil Servants, and 15 before this Honarable Tribunal
for the redress of his grievance in respect of rthe illegal actions of the respondents in
taking away the due nght of Execunve Allowance @150% from the appellant in
negaton of the law vide NO.SOSR-1V/FD/1-13/2021/E&TD dated 15.08.2022. He
thus approach this honorable tibunal for the redress of his grievance 1n respect of the
afore-menuoned dllegal acts, wirh the Faces and Grounds enumerated hereinafier,

&, A . ERERASS

N
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1. Thar the Appellant is 4 bonafide law-abiding resident of Khyber Pakhtunkhwa,

and being citizen of Palustan, cndded o all the consdtutional guarfintees
mchiding bur nor limited 1o the fundamental rights of hfe, frecdom of rrade, due
process as well as the right of nan-discriminadon. He 15 an officer of the Khyber
Pakheunkhwa Excise, Taxadon and Narcoves Conuol Department and were.
duly appointed pursuant  to  adverosement, compeuatve examinanons,

psychological evaluation, and interviews,

Copies of the appointment order is Annex-A.

That the Respondents regulate the services of all the Civil Scrvants including the
Appellants under the provisions of the Consdtution of the Islamic Republic of
Pakistan, 1973 whereunder the Khyber Pakhrunkhwa Civil Servants Act 1973 is
enacted. The said Act regulates the appointment of persons and their terms and
conditions of service in relarion to the service of Khyber Pakhrunkhwa Thar the
SEIVICE structures Of various departments ol the Government of Khyber
Pakhwunkhwa are dealt with under Khyber Pakhmunkhwa Civil Servants
{Appointment, Promodon & Transfery Rules, 1989 ’

That as per the Khyber Pakhtunkhwa PCS Rules 1997, Exua Assistant
Commissioners (EACs), Bxcise and Taxadon Officers (ETO), Secuon Oincers
(50) and Depury Superinendent of Police (DSP) were the groups selecred
through combined Compentive examinarion. Subsequently the DSPs were
encadered in Police Service of Pakistan (PSP), the SOs and EACs were encadered
i Provincial Management Service (PMS) leaving aside the ETO’s, who are |
_iroriical]y sull appointed through the PMS Syllabus appended to the PMS Rules
2007 in'its Schedule. That it is also imperative to note that the inigal recruitment
i Fxase, Taxaton & Narcorics Control Department as Asstzrant Excise &
Taxaton Officer in BPS-17 is done through comperitive examination under the
PMS Rules, 2007. The adverusement,” syllabus, examinauon, mterviews,
psychological evaluation and even trainings are the same,

- That the Constrution has conferred upon the Provincial Government the

powers to mike Rules under Arncle-13903) for the allocarion and transacrion of
business of the Provincial Government, Whie exercising that power the
Govemment of Khyber Pakhtunkhwa has framed the. Khyber Pakhrunkhwa
Government Rules of Business-1985 ("Rules of Business™y,

“Rule-2(h) ‘of the Rules of Business defines Department as a self-contained
Adrmnistratve Unit in the Secretariat responsible for the conductof business of
the Government in a distinct and specified sphere and declate as such by the

Government,”

Similarly, the Artached Department has also been defined under Rule-2(b) of the
Rules of Business as:

A Department mentioned in the Column-3 of the Schedule-I. The Schedule-1
tbelates the Admuusagve Departmens, Auached Deparunents and Heads of
the Artached Departments. '

. ' ¢ Caktivyg
Bervige E4 IV
thus_awar
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*Rule-3(3) read with Schedule-1T of the Rules of Business, provides for the

distribunon  of  business  of the  Provincial Government amongst  the

Departments.

That the appt_ﬂam. 15 Qtficer of the Khyber Pakhrunkhwa Excise, Taxanon and

‘Narcodes Conteol Department, Gavernment of Khyber Pakhrunkhwa serving

it BPS-18 and above. They are Provineial Civil Servants within the meaning of
Secton-2(1){b) of the Aet of 1973, The Khyber Pakhrunkhwa Excise, Taxation
and Narcotics Control Depariment under the Rules of Business is implementing
toot of the Adminisuanve Department in as much as all the Policies, Rules and
Regulations of the Adminisreadve Department are being inplemented through
the Khyber Pakhtunkhwa Eixcise, Taxation and Narcorics Contrlel'Dctparmqent

and 115 Officers e, Mpellangs,

Thart for a vatiety of reasons including high rate of inflarion, depreciation. cosr
increase, high taxagon rate, the Provincaal Govermnment through Finance

" Deparrment  sanctuoned VArious allowances Le.

I-'r'..\:r-(:!.l['_i\-'a:,.-"I‘c::'["ur:'rmm:::f'l":mnic:nl;"P:::i"ussil'nm] Mewiances an varons conles
per month to the Civil Servants belonging 1o various cadres. Consequently, vide
Nouafication dated 02.02.2018; the PAS/PCS/PMS Officers in BPS-17 1o BPS-
21 working on scheduled posts of the Establishment and Administeation
[)L’IJ?I_I.‘I‘.I‘_”(:H[I were allowed Executive Allowance to the tune of 1.5 of the inijtial
Basic Pay per monch. Thig was followed by another Notificarion dated
02.08.2018 whereby another allowance called the Sc heduled Post Allowance was
allowed to Police Officers of Police Department {an Artached Department of
Home & Tribal Affairs Depagrment) serving in BPS-17 o BPS-21 @15 of the
infuzal basic pay per month by the Finance Depariment, Government o Khyber

Pakhrunkhwa. Agan  vide Nodficadon dated 19.10.2018, the Finance

Depantment, Governmenr of Khyber Pakhwnkivea  sancrioned Technseqd

Allowance 10 Engineers {Atached Deparment Officers) serving in only four
Departments in BPS-17 1o BPS-20 @1.5 of the initial basis pay. Similarly, by
tneats of another Noulicavon dated i1 L2019, dic Planming Cadre Officers
serving.m BPS-17 w0 BPS 20 working against the sanction swengih of the P&D
Department were sanctioned Planning Pecformance Allowance to the tune of
1.5 of the Basic Pay. Likewise, the Doctors (Attached Department Officers) were
also allowed similar Allowances on various scales called the Health Professional

AMowance as s evident from the Nootcavon dated U7.01.2016.
Copy of the Notificatons age Annex-B

Thaton 07-07-2021 Executive Allowance (@150% was granted by the Provineial
Government w PAS. PCS, PAMS Gificers, The appellant beng PCS qualtfied
officers was started with the payments of the Allowance, without the appellant
ever applying for the allowance. This contnued without any gap, however out of
the blue the allowance was stopped 1n May 2022, whereafter on 01 -06-2022, the
appellant made a due representaton. -

. . . A
Copy of the Notificaton dated 07-07-2022 15 Annex-
G ' '

. |'“-r AP AR
Wby ";“_c.b vivieys b
' Nervic
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Copy of the tepresentation is Annex-D. ~—

8. That comments of the Administratve Department were asked by the Finance
Deparument on the represenianon of the appellants, which were duly furnished
vide No. SO(Admn)/ E&T/1-82/2020 dated 17-06-2022 and it in unequivocal

rerms agreed with the plea of the appellants. The comments also mendon that

the department is 2 sevenue generation soutce and therefore enttled to the
alowance ot seore also,
Capy of the comments 15 Annex-F. _
Copy of the § vearsrecovery chartis Annex-E/1.
9. That the Finance Department vide 15-08-2022 (NO.SOSR-IV/FD/1--
13/2021/E&TD) reprerred  the  suid representation

despite the favorable
comments of the Excise Deparument, The said regret w

as receved in the.Excise
Department on 17-08-2022 and delivered to the appellants on 19-08-2022. With
the reéret a heavy financial disparity has been caused due to the allowances
mentioned above. Also, the regrer letter concedes'that the allowance was granted
due to “irtegularity”, which is preposrerous. The appellant

never applied for it,
rather were given the allowance hased nn the fact th

ac they have “lrerally” the
ﬂdvertz'semendinterviews/’trajn.ing to the
PMS Counterparts. Also, they are a revenue

same set standards of induction rules/

generation source, which enrirles

them o the Exccunve Alowance and by no means disenudes them o the same.

and in no spate “made them liable” for recovery.

Copy of the regretis Annex-F.

10. Thata summacized picure of Allowances offered o v

the Act of 1973 is tabul
Tribunal:-

anous avil servants under
ated below o highlight the posiuon before the Hon'ble

|,-'\])]_3u':m.a'nun Tenns & Condimaons az-per the !

Allowances SmiugthW
No | Civil Servanes Act, 1973

1 Pakistan Administradve services(PAS), | Performanc | 1500
Provincial  Management  Services (PMS} | ¢/
(Formedy PCS-EG/PCS-$G) Execunve
' Allowance
couai 19}
150% .
2

Planning 300+
Performanc
e .
Allowance

Provincial Planaing Service PPS
(former Non-Cadre Service)

equal 0 1.5
Basic
Pav/Month
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3 Engincers of C&W, PHE, LG&RDD and [ Technjcal
lingauon Depﬂrrmeuts) o Allowance

cqual 1o 1.5
Basic !
Pay/Month !

!

21 o the Police | Sehaduied ™[ G557 ’J

4 Polee Offers BPS-17 @ BPS,
Deparuneny ' Post

Allowance !
equal to 1.5
of the iniga)
Basic

Pay /Month ,

Allo wanzc_-—’ 18 ]

@150%
discontnue
e _ i r

|

. i |

Thus the Appellanes have been hjghfy_ discriminated 1n the marters of financial

benefits,

11 Tharitis bearing in mind the afore-mengoned that the A ppcllant being Aggricved
of discrir‘ninarm}I treatment meted guy o Appellants and having 1o oher
adequate and cfficatioys remedy after the regret, file this appeal inter-alia on the

following grounds:

Grbun’ds:

4. Because Fundamenry] Righrs of the Appellan specifically those Meiiuoned in
Aracle 4,9, 18.& 25 of the Construuon of the Islamie Republic of Pakistan 1973
e being violared by the Respondents in tking away the.due right of allowance
from the Appellanes, while 1118 extended 1o others. The Honocable Supreme
Court of Pakjstai in 1991 SCMR 1047 A Shirwani Case; clearly bestowed the

enforcement of the fundamentaj rights on the Tribunal,

b. Because Article 38(e) of the Constiruting of Islamic Republic of Pakisian, 1973

s specifically being made redundang through the acts of the respondents whe

- have made rhe already pending dispacity of the Appellants and their cadre even

turther sink ro the bottom of the deepest oceans, with no hopes of any redress.

To remove cisparity and ensure wellbeing of the people is the responsibility of

the state, which in turmn would eliminate the inequaljry In income and earning of

mndividual ncluding persons of various classes sumilarly placed as laig down in

- 2001 SCMR 1161, 2003 CLC 18, and 2019 PLC (CS) 238 (relevant para 12 &
13).-

¢ Because vesred tghts of the appellant Jp crvated, which cannor be done ey
with, due to the whims™ and wishes of anvone. Per the principles af Liscus
Pocnitenting, the retovensund non-contimuon S the allowinee are both eyl
and unlawfu) and cannop be allowed 1o proceed. These pruiciples are enunciated
in 2004 SCMR 1864 (relevane Parg 7), 21120 PLC (CS 1378 {relevani pary 10y,

"‘n in v i .
Featiav s’
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E, 2020 SCMR 188 (relevant Para 4), and 2018 SCMR 691 The case of the appellant ™
* on the wuchstone of the above-refereed precedents 1w one of straight out
violation of the dictum of the Apex Courr.

d. Because Respondents have not treated Appellant in-accordance with faw, rules
and policy on subject and acted in viclaton of Article 4 of the Consttudon of -
Islamic Republic of Pakistan, 1973 and unlawfully ignored to remove disparity in
carnings of the Appellants as compared to the other counterparts, which s

UJUsT, u1‘1 fair and hence not sustainable in the eye of law.

e. Because the Nooficauon wssued by the Finance Department Nouficanon vide
No. F"D(SOSR-].]}Z5;"'20121—22(}§.xecutive Allow) dared 07-07-2021, in clear
and unequivocal  erims,  endtles  all PCS/PMS  officers working i the
Government of Khyber Pakhrunkhws, without any differendation whether they
are from PCS execuve, PCS Police, PCS, PCS secretariar or PCS Excize.

. Because the legal principal “Audi alieram partem™ meaning 'hear the other
i stde’, or 'no man should be condemned unheard' or 'both the sides must be heard
! before bassing any order’, the maxim itself says no person shall be condemned
unheard. Hence, 1o case or judgment can be decided without listening to the
pomt of another party. This: punciple same was established by the august
Supreme Court in Civil Petition No. 279-P/2015. The relevant poroon of the
Judgment is produced as uader, for ready reference;

“Any proceeding arising out of the equity cannot be decided
withou providing apporieny of |"IL':1!H_I‘.3:J_‘, The learaed | L o
ought 1o have followed the princ1ple of audi alteram partem and
due process, which are basis of admunistrauon of justce, especially
when any order, 1f passed, might affecr the nghrs of rhe ennry nog
party 1o the proceedings.

For what has been discussed above, we convert this petnon into
appeal, allow ir, ser aside the mpugned judgment and remand the
case back 10 the learned High Court for a decision afresh afrer

affording oppormnity of hearing to all concerned stricty in
accordance with law.” '

g Because the Honorable Supreme Court of Pakistan has held in 2018 SCMR 691
thit righe once vested cannot be wken back in tespect of allowances i the
following terms:

CAS A secondary and alio wnuous argumesnt, leamed  Depury
Avorney General contended thar the Health Allowance s granred
under executive fiat without-any statutory backing. therefore rhe
same can be withdrawn by the Federal Government ar any time.
That is clearly a flawed contendon. It is admitted that grant of the
Flealth Allowance and the rerms of e!igi1')ilir}-' L0 recesve the same

. . were determined by the competent authority, Ministry of Finance
in accordance with Rules of Business of the Federal Government.
The original terms of the sajd lawful grant sull hold the field. TheseASTH D
were acted upon and payment of the Fealth Allowance to the |
tespondents has conferred 2 vested right upon them. In such wxs
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circumsiances, the exccurve i barred by the rule of locus
poenitentac from unilaterally rescinding and re_tﬁieving the benefit
availed by ars reaipients. Reference is made 1o Pakistan, th rough the
Secretary, Ministry of Finage v. Muhammad Himayawullah Farukhi
(PLD 1969 SC 407) and The Engineer-in-Chief Branch v.
Jalaluddin (PLD 1992 SO 267). Thewelore, withouta change of the
terms of eligibility fotr the Health Allowance even the prospective
exclusion of the respondents from receipr of (the benefit shall
consuruie arbitrary and unlawful acdon.”

h. Because the appellant also place reliance upon the dicrum laid in respect of
accrual of a right, which cannot be urdliterally taken back. The same 15 reported

as PLID 2021 SC 320, and relevant poruon reads as;

“Otherwise the case of the respondent is also covered by secuon
24-A of General Clauses Acr, 1897, which clearly reflect that
ancea right is accrued, the same cannot be withdrawn unless and
unt ic 1y established that the scheme was obtained by pracucing
fraud or misrepresentation. Section 24-A of the General Clauses
“Act, 1897, is reproduced as under: - '
"24-A. Bixercise of power under enactments.-

(1} Where, by or under anv enaciment, a power a make
any order or give any direction is conferred on any authoriry,
office or person such power shall be exercised reasonably, fairty,
jusdy and for the advancement of the purposes of the enactment.

(2) The authority, office or person making anv order or
1ssuing any direction under the powers conferred by arunder anv
enactment shall, so for as necessary or appropriate give reasons
for making the order or, as the case made be for issuing the
direcdon and shall provide a copy of the order or as the case may
be, the direction to the person affected prejudicially.”

The contenuon of the learned counsel for the respondent
that the doctrine of promissory estoppel 1s squarely applicable
has force. It is well settled that where the Government control
funcuonaries make promise which ensues 2 right to anyone who
belteves them and acts eader them, then rhose funcamsaries are
precluded from acnng devuncawl 1w the rights  of such
person/ciuzen. Otherwse the case of the respondent is also hir
by docirine of "legitimate expectation”. Justice (Renred) Fazl
[Karim, 10 his book, "Judicial Review of Public Actions" at page
1365 has equated the aforesaid doctrine to the "fairness and
equiry which is legitimaie armibute of a public funcuonary, The
relevant passage reads jike this:-

"The justification for treating "legitimare expectadon” and
‘pramissory estoppel’ together as grounds for,judicial review is,
one, that they both fall under the general head 'fairness’; and too,
that ‘legiumate expectation’ is akin to an estoppel.”

This very docurine has a history of appreciation by this Court in
vatious judgments including {1986 SCMR 1917 "Al-Samre>
Earerpise v The Pedenon of Pakisgn® wherein o is held TS
under:--
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s o osenled rule thar an execugve authonry

cannot in execcise of the rule-making power ar the power
to amend, vary or rescind an carlier arder, rake away the
sights vested i the vdzen by faw.” '

. Because the claim of the appellant also holds foree and draws wisdom from the
judgment of the Honarable Lahore High Court in 2020 P L C (C.S.) 1378,
which relevant portion reads as:

v . .
“Once 2 right had been créated by extending benefit after
complying with codal formalites then same could not be

destroved or withdrawn--Consticutonal peonon was allowed.”

.. Because the case of the appellants is further strengthened by the dictum of
honorable Lahore High Court teported as 2010 P L C (C.S.) 652, which held
as: '

“Nithdrawal of special allowance allowed o the employees---
~Grievanges urged by the pedtoners were that one month running
pay altowed o them had been withdrawn by the authonnes in view
of the nsk allowance salary package of the Punjl Pohce--
Peuooners hud been allowed special allowance of one month
additional basic pay 1n addicon to their pay---Same was aliowed as
mcenuve gven to-all the Police Prosecutors working as DSP Legal
and Inspector Legal; and the same had duly been paid to the
put:iljom-rsu-[f.n]mncr:rm:m in the salaries of the Palice Officials
thro:.lgh special package was inroduced to rationalize dispatity in
the salines of vagious units, ranks of the Police and to bring same
at par wirth the salary of Lslamabad and .'\‘.!{.J[l’_\ﬂ\-'ﬂ_‘,’ Police ---From
the order whereby beneiits were withdrawn 1t was quite obwvious
that special incentive allowance offered (o the pentioners of ane
additional basic pay scale per month had not been withdrawn and
the petitoners could not be deprived of the said spe.cial allowance-
—-Pct‘.itir.)rmrs, Ul arewmsances were  enntled o the same---
Authoriries were directed by High Court (o allow the pavment of
special allowance to the peutioners; arrears should also be p:u'd to

them; and if any recovery had been made same be reimbursed.”.

k. Because the Objective Resolution which in pursuance of Ardcle 2-A is now a
substanuve parc of the Consuwution, provides for equality, socal justce -as
enunciated by Islam and guarantees Fundamental Rights and before law, social
cconomie and politieal justice ete. The very scheme of Consttunon caswes a
bounden respoasibilicy on all and sundry abou the equaliy and equal protecnon

of law. Viewed from this angle the refusal on the parr of the Respondents 1o
equalize the posiion of Appellants with other smularly placed persons is an
affront o the Resoluvon referred above and hence not sustinable,

' . : ""-\TTEL'STED

L Because the principles of legitimate expeciancy, which has nme and again becn

reiterated 10 be one of the cardina! principles in respect of services laws by thex 4
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Apex court and recently m 2022 SCMR 694, has been untowardly shatrered by
the acuons of the respondents. Appellane has' the leginimate expecancy 1o be
granted 1o the Execuuve allowances and cannot be denied the same, merely at
the whims and wishes of the respondents, who are committng illegalines one
after another o the detriment of the highest revenue generating department of
the province. ' : '

Berause the punciples of Equalicy and Non-Discrimumation are atracted which
have heen dulv explained in PLD 1957 §C 157, PLDD 1990 SC 295, PLD 2003
SC 163, PLD 2005 SC 193, and other judgments also lay down the same

prtaiples, which are artracied in the case of the appeltanss.

Because as mentioned eatlier, the compeutive exam far PMS/PCS and ETOs

was and sull is one and the same. It was and 13 based on rhe same svllabus, same

- papers, same exam and cven the same  resulr nterviews, psychological
papers, : ) > Pay gl

assessment and waining, sull the officers in the Excise & Taxaonon Department
are being weated differenty from other PMS Officers in terms of being granted
allowances. The officers despite being tested and trained alongside their PMS

Scounterparts are not given the same allowances, is an abomination per Artcle 25

of the Constitution of the Islamic Republic of Pakistan. The'case is also made
out from dictums laid in 2019 PLC (CS) 238,2015 PLC (CS) 682, 2014 PLC cs)
1392,2016 PLC (CS) 491, 2015 PLC (CS) 682, and 2019 PLC (CS) 1231, Under
the dictum 1aid in 2009 SCMR T wherein it has been laid down that "when 2
Tribunal or Court decides 2 point of law reladng (o the terms of service of 4 eivil
servant which covered nor only the case of the civil servanrs who lingarted. hut
also of other civil servants, who might have not taken any legal procecdings, the
dictates of jusuce and rules of good governance demand that the henefirs of (he
decision be exrended 1o the other avil servants, who might not be parges to the
lingadon instead of compelling them 1o approach the Tribunal or any other
forum.” the benefic must be extended 10 the appellants.

Because the cases of Appel.lﬁnt and that of PMS officers wdrking in Attached

Deparoments and/or Administradve Departments to whom the subject benefit

has been extended are similarly placed and positioned serving in identical
circumsances under the same Government within the same framework,
therefore, Appeliants cannor be treated with a different vardstick and are thus
alzo endded to the allowance on the analogy of Officers referred to heremnabove.
The conducr of the Respondents as such mungates against Article-23 of the

Consaruoon of Istimic Republic of Pakistan, 1073,
Because if the PMS Officers can be granted 150% of the basic pay as Fxccunve
Mlowance, when they are <o many in number, why the appellants who are a woal

of 18 in number denied the benehit of the same.

Because the Admimstradve Deparument does not function in isolation and 18

wholly dependert upon its Attached Departments and the officers of th“e'l"'l"Es'rED

Admuinistraave Departments are posted in the Artached Deparmments frequently.
Moreover, during the posting of the officers of the Administrative departments

i Attached Deparrments, they receive 1.5 Rasic Pay Allowance which %
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permussible to the officers of the same Attached Departments thus disparity and
discriminarion exists in terms of allowances o the officers of the same caliber

desp:we having same terms and condinans as decided by the competent authoriey.
| 4 ) _ P 3

. -

Because under Arnicle 3 of the Constnzumn of tie flamic Republic of Pakistan,

1973 1f any law, any custom or usage having the force of law if repugnant to the
Fundamenral Rightsis void to the extent of ics mconsistency and Stare has been
profhubited from making law which takes away or abridges such righes. Arucle 25
dicuates thatall are equal before law and entded to equal protection of law which
is also the basic concept of Islam under which all persons similarly placed in
simidar circumsances must be treated alike and when ceriain rights were made

available to ohe or more persons similarly placed then all such persons simiarly

- placed wath them-would stand entted to such rights. Thus in this backdrop of

the matter Appellants have been highly discriminated ins much as the
classification 15 not based upon reasonable and intelligible differenta and
therefore, the acts and actions of the. Respandenrs mulirate against the concept

of equality and cL|u1lu\ in service s enshrned o Ardcles-25&27 of the
Canstutunon of Islamic Republic of Pakistan, 1973

Because in the same sequence the Principles of Policy incorporated in Chapter-
2 of the Consureton which have also been made the responsibiliry of each Organ
and Authoriey of the State © act upon 1t so. far as the same relate o the
tuncrions of the organs or authority, directs for the discouragement inter-alia of
the Provincial prejudices amongsr the ciuzens; the promotion with spectal cuare
of the educavonal and ¢conomic interest of the backward classes; for promotion
of social justice and for the eradication of social evils; the promotion of social
and economic wellbeing of the people including ethty in earnings of
individuals in vatous classes of the service of Pakistan,

Because the Rules of Business of Khyber Pakhounkhwa Government have been
wished down the drain by the Kespondents with no regard for the law.

Hocause the Appethuwt cannat be made w sufier ior no fault of then owit, et

oo an arbivary and illegal manner, wherewn all the oovns of narura! justice
have been flouted, the law ignored, rules violated with the sole intention of
depaving the Appellants from their lawful share in allowances,

Because there have been no complaints against the Appellant in the performance
of their dutes, in case there are any delinquents {which there are none in the
Appellants, all having spotless carcers) there is proper mechanism for proceeding
aganst them. Yet for no fault of the Appellant or the emplovees of the

department, the enure deparemental staff s being made o suffer and deprived
of their vested interesrs,

Because there is evident discoommaucn in respect of pays and aliowances.
Despire heing the highest revenne generating and collecdng department, pavs
and allowinces are vat cven companrble with acher wosernmens depare:

| LR 2

And Because Fuance Deparament s not competent e uu.ler wh s and whe
is not PMS officer.

ESTED
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“from the appellants and furthermore,

S

,:- . % Because other grounds exizt which shall be ¢

atsed at the tdine of Argrmcns x\rh-—/
ud the pefmission of this Honorable Court,
P -
1'3281'.

s therefore most humbly prayed that

on the acceptance of ths
this Honorable Tribunal ro:

Appeal, may it please
. Declare that the actons of the respondent (
15-08-2022 (NOSOSR-1V/£D)/1-13 /2021 /
the Finance Dep

Finance Deparuneny) dated

E&TD) by virtue of which

atoment regretted the representation of Appellants

despite the favorabic commenis of the Excase De
Wegal, unlawlul and withour any junsdicuon.

b. Declare further that the discontnu

partment o be arbierary,

aon of the FExecunve
@150% to be legal, unlawful and without any
Finance Depariment,

Alloweance
:mddoriry vested 1n the

Declare that the recoveries affected from the appellants to be legal and

ullawful and withour any junsdicuon. :
-~ d. Dircer that the Execurive Allowance @150% be continued io- the
appellanes forchwirh wich all arrears and reuam e deparimer
taking any further atbitrary decisions against the appellants.

c.. Grant any other relief that this Honorable Tribunal may deem fit and

appropriate in the circumseances of the case.

Uirom

In teri::n Refet:

It s most humbly requested that pending the instane appeal, o recovenes be affecied

the Executive Allowance be directed 1o he

contnued ull the final decisi f the appeal.
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BEFOR.E THE HON BLE KHYBER PAKHTUNKHWA SERVICE

96 Apphcatmn No ,’{33 /2024

: "Sewxce Appeal No! 1433/2022

. TRIBUNAL PESHAWAR

In

.-‘_Na:cotlc Contro] Department Khyber Pakhtunkhwa Peshawar ‘

| ' - A R [Petltloncr)

1
1

' VERSUS

.‘The GovernmenL of Khyber - Pakhtunkhwa through Chlef

' Secretary, Govt of KP, le Secretanat Peshawar.

. The Fmance Department Govt. of KP through Secretary

Fmance Govt of KP, Cwil Secretanat Peshawar

.The 'Excise, Taxation-aﬁd Narcoties (,ontrol Department, Govt

of KP through Secretary Ex’ciee, Taxation and Narcottca

| Control Department Civil Secretanat Peshawar

. Director Gene.ral, Ercxse taxa‘uon and . Narcotics Control

: . de'p:artment_.-' - . : . (Respondent)

APPLICATION FOR CORRECTION OF CLERICAL
MISTAKES 'IN CONSOLIDATED JUDGMENT DATED
15.11.2023 .OF SERVICE -APPEAL NO. 1435/2022
- WHEREIN 150%. ALLOWANCE IN FAVOUR OF THE
' PETITIONER WAS ALLOWED, BUT INSTEAD. OF
'150% ALLOWANCE INADVERTENTLY/ MISTAKENLY.
' .1.5% ALLOWANCE AND INSTEAD OF GOVERNMENT:
_EXCHEQUER ., - MISTAKENLY _GOVERNMENT
EXCHANGE WERE WRITTEN/MENTIONED IN THE -
JUDGMENT DUE TO CLERICAL MISRTAKES. - F-. .

Respectfully Sheweth

L

That ~ the - above menUoned service appeal has _'
~ already: been decided by this Honble court v1de |
' Judgment dated 15 11 2023 but there are somc
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' oo Judgment dated 15 11 2023 of servme appeal No.

.a.llowance 1nadvertently / mlstakenly 1 5%

P®

That thcrc are clencal mistakes jn consohdated

; '_ o Judgment dated 15 11 2023 of service appeal no.

1435 /2022 wherem 150% allowance in favour of the

petmoner was aJlowed but

a.llowance

and instead of government: exchequer mistakenly
,govemment exchange was written / mentioned in the

Judgment due to clf|:r1caj mlstakes wh1ch nzed to be

rectlﬁed (Copy of lServxce Appeal No. 1435/2022

and Judgment dated 15.11, 2023 is attached as

Annexure A& B)

' That there is no legal bar on acceptance of this

applica tion.

i It is, therefor ) most humbly prayed that on

R acceptance of this apphcatmn the above

. - mentioned clerical mxstakes in the consohdated

1

o 1435 may kindly be conected/ rectihed in the

l

3 fair admlnistratmn of justicp M

Pe ttioner

"

~ Advocate High Court
Peshawar

mstead of 150%

2Frmat Khan Kundi

#43 Poma F
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" 13:06:2024

".‘Shah Dcpuly Dlstru.t Anornc) ﬂrmgwnh ‘Miss. Pankha Aziz Khan, Fug‘g;"‘

: -Ad\flsor for lhb rcspondentq pr{.st,m

. . Leamcd counsel for thc 1pphcant prcsem Mr Asif MdbOOd \‘}]I-'I‘

~

e 2 Throu;,h thc 1nbtant m1;>c apphuatlon lhe applicant is -“-“I(in‘g -

_'correcnon in Ihe Judgmcnt wh;ch was decrdud on 13 11.2023. Ru,mdl

+
1ransp1r(,d that the conccmed Su'vm, Appua] bearing No 1435/

o whcrem respondents were dncct(,d to lltfd[ thc, a )pt_lla.m:, it par mlh thuse
; '-{_employecs 10 whom ¥ ISO%” Execulm Alfowangce was aHowed but instead:

of “150%” madvcrtcntly “1. 5%” wasl erlILI'l and the word govemmem'

. cxchcqucr was mlstakenly written dS governmcnt x.\t.hang,c, m IhL :
. Judgment This Trlbuna w1th1n the mcamng of Sub-Section 2 of Sectidni- o
.. of Khyber Pdkhtunkhwa Service Irlbunal “Act, 1974, 1s deemed as uvll '
| court undcr the Code of Civil I’rocedure 19038. SLLUOH 152 C. P C prov ldL.S
.for amcndment of the Judgmcnt decrce or errors, arising therein from any
f aocadcntal shp or om15510n that may at any time, be corrccted by the wurt
_ elthcr of its own motion or ‘on the apphcatmn ofan) ot the parties. [n Llu,.
‘ -present case, the remaining _]UdngIlI is. correet but inadvertently “1.5%"
. was written mstead of ¢ ISO% and (he wurd government * “exchequer” WJ.S-I

mistakenly wrltten a8 go»crnmenl “L\Chdl'l!_.(. n the udmen[ as i

typographical mlstake whlch is' an acc:ldenl,al slip: Theret or(, othu us'

' dlrected to maLe ncccsz,ary corrt_cuon in the ]uclg,mcm wuh rcci mk'

accordmgly Fhls order, a}oncrwnh appllwllon ol the appllmm SLtI\IIIL S 1|d7

_ correction, be’ plao.d on ﬁlc of Service Appeal No 1433/2022 ‘mdl’

Judgmcnt ai‘uar LOITCLIIO[] be auam scanned. (,ons,l gn.

AR o ~ {Rashida Bano)
Membcr (E) LT ' - Member (I)

Do viwor

"!O') ')- )
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KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR /4~ X

- .{--"»j / ) :r
Service Appeal No. 1435/2022 {:.. f\ o
| ot N Lo S &
BEFORE: MRS. RASHIDA BANG ... MEMBER \Eﬂg\‘. S \;f’[
MR. MUHAMMAD AKBARKHAN ... MEMBER (E)s: 13 M,,./c’f

Sufyan Haqqani, (Director Peshawar Region), Excise, Taxation &
Narcotics Control Department Khyber Pakhtunkhwa, Peshawar.
: (Appellant)

VERSUS

1. Government of Khyber Pakhtunkhwa through Chief Secretary, Civil

Secretariat Peshawar.
Government of Khyber Pakhtunkhwa through Secretary Finance

Departmient, Civil Secretariat Peshawar.

o

3. The Excise and Taxation & Narcotics Control Department, Govesnment of

Khyber Pakhtunkhwa Peshawar.
4. Director General Excise, Taxation & Narcotics Control Department.

(Respondents)
M. Gohar Ali Durani )
Advocate s For appeliant
Mr. Muhammad_ Jan _
District Attorney ...  Forrespondents

Date of INSHIULON . +eveeveereeeerreenns 15.06.2020

Date of Hearing.............. TR 15.11.2023

Date of Decision........oo.ecvvvnee15.11.2023
JUDGMENT

RASHIDA BANO. MEMBER (J): The instant service appeal has been
instituted under secticlml 4 of the 'khyber _Pakhtunkhwa Service Tribunal, Act
1974 with the prayers copic;d as_below: |
“Declare that the actions of the respondents dated
15.08.2022 by virtue of which the Finance Department

regretted the representation of appellants despite the

be

%favorable comments of the Excise Department to



‘arbitrary, illegal, unlawful and without any jurisdiction.”

“Declare further that the discontinuation of the Executive
allowance lSO% to be illegal, untawful and without any
authority vested in the Finance department” |

“Declare that the recoveries affected from the appellants

to be illegal and unlawful and without any jurisdiction”

“Direct that the Executive Allowance 150% be
continued to the _appellangs_ forthwith with all arrears and
retrain the de_partllnent from taking any further arbitrary
| decis:ions against the appellants”
2. Throth this single judgment we intend to dispose of instant service
appeal as well as connected (1) Service Appeal No. 1436/2022 titled “Sufian
Haqgani Vs .Government of Khyber Pakhtunkhwa Iﬁrough Chief Secrétary
aﬁd others”(2) Service Appeal No. [437/2022 titled “Sufian Haqqani Vs
.Government of Khyber Pakhtunkhwa through Chief Secretary and others’.’
(3) Service Appeal No. 1438/2022 titled “Dr. Eid-Badshad Vs .Government
of Khyber Pakhtunkhwa through Chicf Secretary and others™ (4) Service |
Appeal No: 1439/2022 titled “Faisal Khurshid Burki Vs .Government of
Khyber Pakhtunkhwa through Chief Secretary and others” (5) Scrvice.
Appeal No. 144012022 titled “Said Ul Amin Vs .Government of Khyber
Pakhtunkhwa throﬁgh Chief Secretary and others™ (6) Service Appeal No.
1441/2022 titled “Saim Jhangra Vs .Government of Khyber Pakhtunkhwa
thrbugh Chief S_ccretary and others” (7) Service Appeal No. 1442/2022 titled
“Masaud Ul Haq Vs .Government of Khyber Pakhtunkhwa through Chief
Secretary and others” (8) Service Appeal No. 1443/2022 titled “Fawad [gbal

Vs .Government of Khyber Pakhtunkhwa through Chief Secretary and

Q - -others™ (9) ServiQe Appeal No. 1444/2022 titled “Fazal Ghafgor Vs

™,

{Faudan e
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.Govemmcnt of Khyber Pakhtunkhwa through Chief Secretary and others™
(10) Service Appeal No. 1445/2022 titled “Tariq Mehsud Vs .Gevcrnmen.t
of Khyber Pakhiﬁnkhwa throughICh-icf Secretary and others” (11) Service
Appeal No. 1446/2022 titled “Salah Ud Din Vs .Government of Khyber
Pakhtunkhwé thmugh_Chiéf Secretary and others” (12) Service Appeal No.
1447/2022 titled “Javed Khilji Vs .Governmcnt of Khyber Pakhtunkhwa

through Chief Secretary and others” (13) Service Appeal No. 1448/2022

titled “Andaleep Naz Vs .Government of Khyber Pakhtunkhwa through

Chief Secretary and others” (14) Service Appeal No. 1449/2022 titled

“Rehman Uddin Vs .Government of Khyber Pakhtunkhwa through Chief

- Secretary. and others” ( 15)' Service Appeal No. 1450/2022 'litled “Imad

Uddin Vs Govemmem of Khyber Pakhtunkhwa lhrough Chief Secretary

and others” as in' all these appeals common questions of law and racts arce

involved.

3. Brief facts of the case, as given in the memoranda of appeal are that the
appellant applied to the post.of in light of advertisement issued by Public
Service Commission. Appellants meet the criteria of competifive

examination, interview and psychological evaluation like PMS & PAS

officer and thereafier also complete training like them spread upon period of

eight lhonth_s. That a'pp'éliants were aliowed executive allowance by the

government like other PMS Officers but same was stopped by respondents

which was not in accordance with law and rules on the subject. It is

contcnuon of the appellant that they were not tlcau,d in accordance with law;
appellant are also Public Service Commission qualified officers; who were
appointed upon recommendation of Public Service Commission after going

th.rough the standard sct by the Public Service Commission like PAS & PMS

ik



* officers to whom executive allowance was given by the government. They

contended that appellants had never applied for the executive allowance but
when the same was given/allowed to them so that created rights in favour of
the appellants and now asking for recovery from the appellants by the
Ffllance Department was unjustiﬁed.'They also conl_ended.that appellant \,.verc
reﬁenue generating agency and contributed to the Government exchequer,
therefore, they lere entitled for the same which were unfawfully stopped/from

him. Appellants applicd to the authority who turned down their request,

-~ hence, the instant service appeal.

< 4. Rcspondents were put on notice who submitted written replies/comments

on the appeal. We have heard the learned counsel for the appellant as well as
the learned District Attorney and perused the case file with connected
documents in detail.

5. Learned counsel for the appellant argued that appeliant had not been treated
in accordance with law and rﬁles. Article 4, 9, 18 and 25 of the Constitution of _
Islamic Republic of Pakistan, 1973 were being violated by the respondent
departmentr in taking away the‘ due right of executive allowance from the
appellants, while extended to others. He further argued that the vested rights of

the appellants were created, as it was allowed to the appellant by respondents at

_ their own, which could not be done away with, due to the whims and wishes of

anyone as per principle of locus poenitentiae, the recovery and non-continuation
of the allowance were both illegal and unlawful and could not be aliowed to
proceed. He further contended that Finance Department Notification dated

07.07.2021 was in clear and unequivocal texms, entitlement to all PCS/PMS

: officers working in the Governnent of Khyber Pakhtunkhwa without Any

differentiation' whether they were from PCS Executive, PCS Police, PCS




2

(2%
Secretariat or PCS Excise. He further argued that appellants were Public

Service Commission qualified officer who had passed the exam with same

syllabus and gone tlirough ¢ight weeks training ltke PCS executive therefore,

they were rightly given earlier this allowance and requested for its continuation.

6. Conversely, fearned Deputy District Attorney for the respondents
contended that Establishment and 'Excise Department are two different
departmentslhaving dit‘fe-rcnt cadre and set of rules, standard of induction,
method of recruitment and promotion. He further contended thaf Excise
departme:ni s govcfned by its own set of rules 2018 and PMS runs under 2007
rules and its parent department Establishment& Administration Department
having different nomenclature, schedule, promotion, {raining and induction
method. If directorate of Excise, T axation has not its own syllabus of training
Module, then they should frame its own syllabus & Training Module. He
further submitted appellants are not covered under thé provision of Finance
Department notification dated 15.08.2022 Excise Directorate are not covered
under the p’révision of the Departiment’s notification as they are ncithgr PAS,
PCS, PMS Officers nor posted against the scheduled posts but are inducted
through Khyber Pakhtunkhwa Public Service Commission as ETOs.

7 Perusal of record reveals that appellants arc the employees of Excise,

" Taxation and Narcotics Control Department, who were duly appointed as

their posts were advertised by the Public Service Commission in the light of
which they applied for it and appeared in the competitive examinations,
interview and after psychological evaluation they were appointed, who were

Jater on promoted as Director, The service structure of various departments

of the Khyber Pakhtunkhwa, including the appeilant and PMS Officers is

governed and regulated by the Khyber Pakhtunkhwa Civil Servant Act, 1973

and appellant also went through the same process of recruitment in BPS-17
ATTEHRTED
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like PMS officers in accordance with II’MS-Rules 2007 'i.e advertisement,

- syllabus, examination, interview, psychological evaluation and cven training

are the same. Rule-2(h) of the Rules of Business 1985 defines Department as

_ a self-contained Administrative Unit in the Secretariat responsibie for the

conduct of business of the Government in a distinct and specified sphere and
is declared as such by the Government. Similarly, the Attached Department
has also been defined under Rule-2(b) ot the Rules ol Business as:

A Department mentioned in the Column-3 of the Schedule-1. The
Schedule-1 tabulates the Administrative Departments, Attached Departmenis

and Heads of the Aitached Depaitments.

Rule-3(3) read with Schedule-II of the Rules of Business, provides fof the
distribution of business of the Provincial Government amaongst .'the
Departments. Provincial Government through Finance Department sanctioned

various  allowances ie  Executive/Performance/Technical/Professional

~ Allowance - for various cadres. Similarly Finance Department, through

notification dated 02.02.2018, allowed executive allowance at the rate of 1.5 of

initial basic pay per month to the PAS/PCS/PMS officers in BPS-17 to BPS-21

working on scheduled post of the Establishment and Administration

Department vide other notification dated 02.08.2013 scheduled post allowance

was atlowed to Police Officers of the Police Department to Officer of BPS-17
to BPS-21 at the rate of 1.5 initiai basic pay per month. Finance department,
through yet another notification dated 19.10.2018, atllowed technical allowance

to the Engineers serving in only four department in BPS-17 to BPS-21 @1.5 of

-~ initial basic pay. Similarly vide notification dated 11.11.2019 the piannjng

cadre officer BPS-17 1o BPS-20 were allowed planning performance
allowance at a same rate and doctors are also allowed of Health professional

allowance at the rate of 150% to PAS, PCS, PMS officers. The appellants
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being Public Service Commission qualified officers were started payments of
the allowance without any request by the appellant for it. This allowance was
given to the appellants till April, 2022 and thereafter it was stopped in May,
| 2022 upon which appellants filed departmental representation to respondent on
© 01.06.2022. IAIthough Administrative Department in their comments upon
representation of appellant to the Finance Department fully endorsed the
appellant’s plca and recommended for continuation of allowance but the
Finance Dei?artxnent, vide order dated 15.08.2022 regretted representation of
the appellant and also ordered for recovery of the amouﬁt paid to appellants. It
is alléged by the appellants that regretal of appellant’s representation by the
Finance Department caused disparity and it was discrimination with the
appellants. Recovery of the paid amount from the appellants was against the
law as appellants never applied for that and it was stated to them by the
department ifself, whic.h was termied by the Finance Department as irregularity. |
Appellant alleged that they were not treatgd in accordance with law.
8.  Main contention of ﬂ';f;_ ;1$pcilants is that they are entitled for executive
allbwance at the rate of 01" initial basic pay because thley gntered (nto
‘s-ervicc after going through the same proéedure, method of recruitmént,
thréugh which PMS. PCS and PAS officers are reciuited i.e advertisement by
the Public Service Commission of the post, competitive written examination in |
cight similar subjects rather in same subjects/syllabus, psychological
evaluation and interviews followed by same training modules of ;ighi months.
* Appellants exam were conducted under PMS Rules 2007. The other contention

is that they were discriminated and were not equally treated as almost all the

cadre/department/employees and officer were allowed allowance but the

appellants are deprived from it, which created disparity and injustice.

9. Scheduled post by the government is one which is specifically mentioned
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in scheduled appended with provision PMS Rules 2007. The post of the
appellants are not mentioned in it and appellants are working under Excise
Department which is a different department than Establishment Department.
10.  Ttis evident on record that employees of almost all the departments were

150%:
allowed allowances at the rate of of their basic pay and appellants were

2

deprived from it, despite the fact that they are revenue generating agency and
@xchoqack

contributed to government @Xchang®d with their efforts. Therefore. they will

have 1o be Lreated at par with the employvees of other departmenis. Hence, they

may also be given the same treatment and allowed any altowance, which the

Finance Department deems appropriate to name il.

11. -As a sequel to above discussion, we are unison to dispose of this appeal

as well as connected service appeals on the above 1erms. Cost shall follow the

events. Consign.

12.  Pronounced in open court in Peshawar and given under our hands and

seal of the Tribunal on this] 5" day of November, 2023,

(MUHAMJMMHAN) (RASHIDA BANO)

Member (E) -

Member (1)

*Kalcemullah
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