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proccedings )
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*  BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No%&]ZOZ‘l
In

Service Appeal No. 1445/2022

Tariq Mehsud (ETO) Excise, Taxation & Narcotic
Control Department Khyber Pakhtunkhwa.
' e, (Petitioner)

| _ VERSUS
The Government of Khyber Pakhtunkhwa through

Chief Sec,retary, Govt. of KP, Civil Secretariat,
Peshawar & Others.

......... {(Respondents)
INDEX
___S.No. Descrlptmn of Documents Annexure Pages
Memo of Executlon Petition 1-3
j 2. Affidavit : 4
| 3 Copy of Grounds of Service Appeal A ) "5___15 B
: No.1445/2022
4 Copy of Application for correction 3 16-17
) of Clerical Mistakes B
5 Copy of Correction order dated ( 18
) 13.06.2024 -
Copy of the Judgment dated
6. |15.11.2023 of the Service Tribunal D 19-26
in service Appeal No. 1445/2022
7. | Wakalat Nama 27

4.\
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Through

\ . ‘Rahmat Khan Kundi

: Advocate, High Court
Office No. 5, Ground Floor,
Saya Heights, Near [slamia
College BRT, Station,
Peshawar.
Cell # 0346.9773786

Dated: 19/ 07/2024
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

L h_.yh‘(-. r Pakhrakhwa
Execution Petition NO. /2024 Nevvice ‘Tribaand

£,
In Diary N-:._Zﬁl (Y ;

; 1 No. ' '
Service Appeal No. 1445/2022 o /770 oo

Tariq Mehsud (ETO} Excise, Taxation & Narcotic Control
Department Khyber Pakhtunkhwa.

........... (Petitioner)
VERSUS

1. The Government of Khyber Pakhtunkhwa through Chiefl
Secretary, Govt. of KP, Civil Secretariat, Peshawar.

2. The Finance Department, Govt. of KP through Secretary
Finance, Govt. of KP, Civil Secretariat, Peshawar.

3. The Excise, Taxation and Narcotics Control Department,
Govt. of KP through Secretary Excise, Taxation and Narcotics
Control Department, Civil Secretariat, Peshawar.

4. Director General, Excise, taxation and Narcotics Control
department, Khyber Pakhtunkhwa, Peshawar.
........... (Respondents)

EXECUTION PETITION UNDER CLAUSE {(d} OF SUB-
SECTION 2 OF THE SECTION 7 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 FOR
IMPLEMENTATION OF THE CONSOLIDATED
JUDGMENT DATED 15.11.2023 PASSED BY THE
LEARNED BENCH OF THIS TRIBUNAL IN SERVICE
APPEAL NO. 1445/2022 WHEREIN EXECUTIVE
ALLOWANCE AT THE RATE OF 150% OF BASIC PAY
WAS ALLOWED IN FAVOUR OF THE PETITIONER.

Respectfully Sheweth;

1. That the petitioner filed Service appeal No.1445 of 2022 for
continuation of executive allowance at the rate of 150% of
basic pay before the Hon’ble Service Tribunal Khyber
Pakhtunkhwa, Peshawar after exhausting departmental
remedy. (Copy of Service Appeal No. 1445 of 2022 is

attached as Annexure A}



@

2. That the Service appeal No. 1445/2022 was allowed vide
Consolidated Judgment dated 15.11.2023; however, there were
some typographical/clerical mistakes in the consolidated
judgment, therefore, an application for correction of clerical
mistakes in consolidated judgment dated 15.11.2023 of service
appeal No. 1435/2022 etc. was filed wherein 150% executive
allowance in favour of the petitioner was allowed, but instead
of 150% allowance inadvertently/mistakenly 1.5% allowance
and instead of government exchequer mistakenly government
exchange were mentioned in the judgment due to clerical
mistakes, Ithe application for correction of clerical mistakes
was allowed vide order dated 13.06.2024 with direction to
make necessary correction in the judgment with red ink
accordingly, hence, the clerical mistakes were corrected.
(Attested copies of application No. 433 and Order dated
13.06.2024 are attached as Annexure B & C)

3. That after the correction of clerical/typographical mistakes in
the consolidated judgment dated 15.11 2023 passed by this
Hon’ble Tribunal in service appeal No0.1435 to 1450 of 2022,
the relevant para thereof is reproduced as under.

It is evident on record that employees of almost
all the department were allowed allowance at the rate
of 150% of their basic pay and the appellants were
deprived from it, despite the fact that they are
revenue generating agéncy and contributed to
government exchequer with their efforts. Therefore,
they will have to be treated at par with the
employees of others departments. Hence, they may
also be given same treatment and allowed any
allowance, which the Finance Department deems
appropriate to name it. As sequel to above discussion,
we are unison to dispose of this appeal as well as
connected service appeals on the above terms. Costs

shall follow the events. Consign.

(Attested copy of Judgment dated 15.11. 2023 is

attached as Annexure D)
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That affer obtaining the attested copy of the judgment of this
Hon'ble Tribunal, the petitioner has submitted numerous
applications before the respondents for implementation of the
judgment of this Hon’ble Tribunal, but till the date no positive
action has been taken in reference to the implementation of

the judgment dated 15.11.2023 passed this Hon’ble Tribunal.

That after lapse of six/seven months the aforesaid Judgment
has not yet been acted upon and the respondents are reluctant
to implement the judgment and using delay tactics amounting

to denial of the Judgment.

That non-compliance of the order of the Hon'ble Court, speaks
malafide on the part of respondents and to lower the position

of the Judiciary in the eyes of public.

That from the facts, mentioned above, it has become crystal
clear that the Respondents have committed Contempt of

Court.

It is therefore, prayed that on acceptance of
this Execution petition, the Respondents may
graciously be strictly directed to
execute/implement the judgment of this Tribunal
dated 15.11.2023 in letter and spirit and direct
the respondents to grant/give executive allowance

~ at rate of 150% of the basic pay of the petitioner
forthwith without any further delay. Similarly, the
defaulter may kindly be proceeded uﬁder the law of

contempt and be punished accordingly.

p#hitioner
A

Through

o

Rahmat Khan Kundi
Advocate, High Court
Office No. 5, Ground Floor,
Saya Heights, Near [slamia
College BRT Station,
Peshawar.

Cell # 0346.9773786

Dated: 19/ 07 /2024
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No. /2024
In _
Service Appeal No. 1445/2022
Tariq Mehsud (ETO) Excise, Taxation & Narcotic Control
Department Khyber Pakhtunkhwa, Peshawar.
........... (Petitioner)

VERSUS

The Government of Khyber Pakhtunkhwa through Chief

Secretary, Govt. of KP, Civil Secretariat, Peshawar &
Others. '

......... (Respondents)

AFFIDAVIT

[, Tariq Mehsud (ETO) Exci_se, Taxation & Narcotic Control
Depaftment Khyber Pakhtunkhwa, do hereby solemnly affirm
and declare, that the contents of the Execution Petition are

true and correct to the best of my knowledge and belief and .

nothing has been concealed from this Hon’ble Court.

Peponent

CNIC No. 21 162 -6 21§ Y )€-
Cell No. 0342 97T 37//

Identified By:

Raﬁmat Khan Kundi
Advocate High Court (S)



Service Appeal No. /IT/L./*S—’ /2022

Turigp Mehsud (F [O) Frese, Taxanon & Natvcones Control Departmeant.

i . - Versus

1. The Government of Khyber Pakhienkhwa,
Theough Chiet Sceretary Government of Khyber Pakhrankbwa,
-Civi! Secretariat Peshawar,

L

2. The Finance Department, Government of Khyber Pakhtunkhwa,
Throvgh Scererary Finance, Government of Khyber Pakhrunkhwa .
Civil Secretarir, Peshawar.

3. The Excise, Taxation & Narcotics Control Department, Governument of
Khyvber Pakhtunkhwa. _
Th rough  Necretary  loxcise, Taxation & Narcoucs Conuol Department,
Government of Khvber Pakhrunkhwa,
Civil Sectetariat, Peshaivar,

4, Director General Excise, Taxauon & Narcotics Control Department,

.......... Respondents

APPEAL . UNDER SECTION 4 OF THE _KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST
THE _ORDERS NO.SOSR-IV/FD/1-13/2021/E&TD DATED
15.08.2022. WHEREBY ILLEGALLY AND UNLAWFULLY, THE
APPELLANT HAS BEEN DEPRIVED OF THE EXECUTIVE
ALLOWANCE @150"% AND DIRECTIONS OF RECOVERY ARE
ALSO  GIVEN _ILLEGALLY AND WITHOUT LAWFUL
AUTHORITY BY THE RESPONDENTS,

Respectfully Subrmined:

The Appailast s working st the desgnasons mentonad 'in the heading of the
petnon in the Khybee Pakhnmkhwa Excise. Taxaton and Narcorcs Control
Deparoment. The Appellanc s o Cral Servanrs, and s hefmt this Honorable Tobunal
for the re mcw of his grievance in respect of the I}IeuF actions of the respondents 1n
rlklﬂi’ away th "y 0

ty the due right of Exccutve Allowance @150% from che appellant in
negawon of the law vide NOSOSR-INV/FD 11372021/ E& D dated 13.08.2022. He

thus approach this honorable wibunal for the redress of his grievance in tespect of the

aforc-mennoned e wal acrs verh the facs o Crounds ¢ numerated heremnafres

FENARIINTEA
Khyher It TR SO VA L
Ser »itt l: 'nnlu!
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1. Vhat the Appellantis o bonatdide lrw-abiding resident of Khyber Pakhtunkhwa,
and bueng ciozen of Pakiswan, enuded to all the conspomonal guarantees
including but not limited to the fundamental rights of life, freedom of trade, due

process as well as the vight of non-discrumnavon. He s an officer of the Khyber

Pakhionkhwn Fxcise, Taxaton and Narcotics Conuol Department and were
L'}Ul)-' :'-.',“,:nmn'::d |')L11'.‘~".!L'l|‘|| 10 'r]d'.";,'l'l15&:1'11(’.11[, L‘_c'n‘:“.p-:;!;n'_\\*c exn:ﬂin;n'n'an::‘

psychologcal cvaluaton, angd Inrerviews,

(:r')l‘nuﬁ. of the appuinunent order 18 Annex-A.

2 That the Respondents regulate the services of all the Civil Servants including the

Appellantz under the provisions of the Consurunon of the Islamic Republbe of
Pakistan, 1973 whereunder the Khyber Pakhunkhwa Civil Servants Act 1975 13
cnacied. The said Act regulates the appoinement of persons and their terms and
conditions of service in relagon to the service of Khyber Pakbrunkbwa. That the
service structures of virous departments of the Government of Khyber
Pakhrunkhwa  are dealt with under Khyber Pakhmunkhwa Civil Servanis
(;\pﬁom auent, Promonion & Transfer) Rules, 1989

3 Thar as per the Khyber Pakhwakhwa PCS Rules 1997, Extra Assistant
Commissioners (EACs), Exase and Tasanon Ofhcess (=T, Secumm Officers

(SO) and Depury Superatendunt of Police (DSPY were the groups selecied

hrough combined Compeniive examinaton.  Subsequendy the DSPs were
encadered w Police Scrvice of Pakistan (PSP, the 8Os and EACs were encadered
in Provincial Management Service {PAS} leaving aside the ETO’s, who ave
iwonmcally sull ;1ppoim_:._-t!.r_]'n'nugh the PMS Sellabus appended o the PAMS Rules
2007 in its Schedule. That it is also inperative o note that the lmnal recrutment
in Escise, Taxagon & Narcoties Contol Department as Assistant Excise &
Taxaton Officer in BPS-17 s done through competnve examinagon under the
PSS Rules, 20070 The advernsement, syﬂnbus,' EXAMNANON,  INEIVIEWS,

psychologacal evaluation and even trainings are the same.

4 Thar the Consarugon has conferred upoﬁ the Provincial Government the
powers tomake Rules umeder drncke 1303 for the allocanon and ransacnon of
Lusmess i the Provincsl Govermaent While exerasmg dhar power the
Government of Khvber Fakhrenkhwa has framed the Khyber Pakhmnkhwa
Governmen Reles af Busiiess-1983 S Rales of Business")

“Rule-2(h) of the Rules of Business defines Department as a self-contained

Administrauve Unit m the Sceretanat responsible tor the conduct ol business of

the Government in a distinct and specified sphere and declare as such by the

Government.”

Similarly, the Avached Department has also been defined under Rule-2(b) of the
Rules of Business as:

A Department mentioned in II'H{: Column-3 of the Schedule-1. The Schedule-I

. - e ot . . 208 b . . ) A i
tubulates the Adoumsoavve Deparoments, Artached Depatrtments an ﬁ?zfﬁ%&
the Attached Deparemenis,




g T

*r Rule-20% vead with Schedule-ll of the Rules of Business, provides for the
& disrmbunon  of  busmes< ~oi  rthe Praovmcal Government amongst e

Depariments.

5. That the appeltant is Qificer of dhe Khyber Pakhunkbwa Excise, Taxaunon and
Narconcs Contol Deparmment, Government of Khyber Pakhrunkhwa serving

m BPS 18 and above. l‘lu;_\-' ave Proavinetal i) Servanrs withimn I_hf_' T‘I‘ltm‘liﬂg f_'_)[—

Secton-2(13(h) t::f the Acrof 1973, The Khyber Pakhiunkhwa Excise, Taxavon
| _ and Narcotics Control Department under the Rules of Business 1s implementing
ool of the Administatve Department t as much as all the Policies, Rules and
Regulavons of the Admunistraave Deparument are being implemented through
~the Nhyber Pakhrunkhwa i:ixcis,(:, Taxavon and Narconcs Conuol Deparument

and its Officers 1.e., Appellants,

6. That Tor a variery of reasons mttludin;-; high rate of nflanon, deprecianon, cost
ncrease, high mxanon rare, the Provincial Government through  Finance
: IDk])al { sincrivied VAL allowances €.
Lixcounve/ I-)u1't'ut't'n;uu‘_u,-*"]'c;chnic;al,"]’1'n,~:-'l:.—'.:=ic';an;1i Allowances on varnous scales
per month 1o the Civil Servanes bélongang to vanous cadres. Consequently, vide
Notificagon dated 02.02.2018, the PAS/PCS/PMS Officers in BPS-17 o BPS-
21 working on scheduled pok‘r\‘ of the Esablishment and Admuustranon
quumtm were allowed Fxecunve Allowance to the tune of 1.5 of the ninal
Basic Pay per month. This was followed by another Nonficanon dated
02.08.2018 whereby another allowance called the Scheduled PObL Allowance was
allowed to Police Officers of Police Department (an Attached Department of
Home & Tribal Affairs Department) serving m BPS-17 o BPS-21 @15 of the
initial basic pay per month by the Finance Department, Government of Khyber
Pakhtunkhwa. Again  vide Nouficanon dated 19.10.2018, the Finance
Depariment, Government of Khyber Pakhrunkhwa sancuoned Technical
Allowance to Engimeers {Arached Department Officers) serving in only four
Donariments m BPS 17 1o BPS-20 @1 3 of the unaal basis pay. :umn:u‘i:,-', iy
muedis ol another Neaficaos dared 11T 2009 the Planming Caare Cormcers
serving in BPS-17 1o RPS 20 working agamst the sancoon strength of the P&D
Depattment were sanctioned Planning Pecformance Allowance to the tne of
1.5 ol the Basic Pay. Likewisce, the Doctors (Arrached Department Othicers) were
Aso allowed similar Allowances-on various scales called the Health Professional

Allowance as is evident from the Nouaficanon dated 07.01.2016.
Copy of the Notfications are Annex-B

7. That on 07-07-2021 Execuuve Allowance @150% was granted by the Provincial
Govermnment o PAS, PCS, PMY officérs. The appellant being PCS qualified
officers was started with the payments of the Allowance, without the appellant
ever appiving for the allownoce, This contineed without any gap, however out of
the Dlue the sllowiece was stopped i May 2022 whereafrer on 01-06-2022, the

;1|_:i}cH;1m made adoe copresencanon.

Copyufrthe Notncanon dated 07-07-2022 15, v
(. '

w3
Service Tribung?

”‘thﬂg Y
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CCopy ot the epresentanon 18 Annex-1J.

8 ‘T'hat comments of the Adinisuaove Deparrment were asked by the Finance

Dcplartmcn'c on the representaton of the appellants, which were duly furnished
vide No. SO(;\dmn)_/E.&'l'/1—82/2020 duted 17-06-2022 and it in unequivocal
rerms agreed with the plea of the appellants. The comments also menton that
the department is 4 fevenue generanon source and therefore ennded to the
Allowance on that score also. '

(",op'y of the comments is Annex-E.

Copy of the & vears recovery chart is Annex-E/1.

9 That the Finance Peparunent vide  15-08-2022 (NO.SOSR-I'\-"fl""i_“];’1-
1372021/ &) .1rc‘L_=}-:-e:'1-;:L!. the sud representation despite the favorable
comements of the Excise Depariment. The sard regrot was received the Foxose
Department on 17-08-2022 and delivered to the appeliants on 19-08-2022 \With
the regret a heavy financial disparity: has been caused doe w the allowances
mentoned above. Also, the regret lerter concedes that the allowance was granted
due ro “rregulanty”, which 15 preposterous. The appellant never apphed for it
rather were given the allowance based on the fact that they have “literally” the
same ser standards of induction r_ules/ndvcmsement{'imcrviews/uajmng to the
PMS Counterpatts. Also, they are it revenue generanon source, which enudes
them to the Exceutive AHowance and by no means disenutles them to the same,

and 10 NoO space “made them liabie” for recovery.
Copy of the regrers Annex-F.

L0 Th s summarized pioure of Alowances offered 1o various ovil servants under

the Aot of 1973 is mbulared below 1o highlight the posiuon before the Hon'ble

Tribunal:- ‘
S, TAppointment Terms & Condiuons as per the | Abowances | Suength

No | Civil Servants Act, 1973

| ] Pakistan Administanve services(PAS), | Performanc 1500
l’r.o_\'inciul Management Services  (PMS) | e/
(Formerly PCS-EG/PCS-8G) - Execative
Allowance
| equal w
J'l £50%
R U VS
i Provincul Planmng Service PP - o i-i"i;\11_1'1_1‘11;{"_“"“___3.{;.&-.:'.='_ B
({lormer Non-Cadre Service] : Performanc
¢
Alowance

equal to 1.5
Basic
Pay/Month 1
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3 } Fagineers o O, PHE, LG&RDD and | Technical | 600+
¢ lgaton Deparments) Allowance
l ' _ . egual to 1.3
! : Basic
|1 " Pay/Month
|

’

otiee Cffcers BIMSCT7 10 BPR21 G0 dhe Police P Schieduled | 650+

' l
% Deparument F Post l|
: ' MMowance |
. cgual o 1.5
of the intual
Basic

Pay/Month

5 10O . Allowance |18 .
@150%
discontnue

d

| . —
Thus the Appellanes have been ughly discrimmared in the marters of findnaal

beneins.

11 Thar it is bearing in mind the aforesmennoned thas the Appellanc being apprieved
of discriminarory teament meted out © Appellants and having no other
adequate and efficacious remedy afrer the repret, file this appeal inter-aha on the

following grounds:

Grounds:

a. Because Fundamental Righus ui ihe ,\ppCU-.-m; specifically those mengoned
©Article 4.9, 18 & 25 of the Constinndon of the Islamic Republic of Pakistan 1973
are being violated by the Respondents in tiking away the due right of allowance
from the Appellants, swhibe 1003 cxtended 1o others. The Honorable Supreme
Comet of Pakistan in 0907 SOMR D T A L Shrwant Case) clearly besenwed the

enforcement of the hundamental nghts on the FTribunal.

b Recduse Article 38(ct »f the Constirunnn of Islamic Republic of Pakistan, 1973
is speaifically being miande redundant through the acts of the respondents who
have made the already pending dispanty of the Appellants and thewr cadre even
further sink o the botrom of the deepest oceans, wath no hopes of any redress.
To remove disparity and ensure wellbeing of the people 1s the responsibility of
the stare, which in turn would eliminate the inequality in income and earning of
wdividual mcluding persons of vaous classes similacly placed as laid down in

2001 SCMR 1161, 2003 CLC 18, and 2019 PLC (CS) 238 (relevant para 12 &
13). -

c. Because vested rights of the appellant are created, which cannot be done away
- with, due to the whims and wishes of anyone. Per the principles of Locus

the atloweanoe ace bioh :.Hc'cé].rr:‘

P [REHLESARER IS n|1\ [ O S S F S TR FT U E S R W ERS B SN H TS T R B

R T T RSN T i R [EO :
Acd unhiowrul aond conac e allieeed s provera Toese prinaples are enencied

w2004 SCNMROIBOA frelevany Pava T 2020 DL (OSY 1378 {relevant g
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2U20 SN 1SS |:1'c1c\-'nn| Para 4, and 2018 SCMR 691 The case of the appellant
on the rouchstone of the above-referced precedents 15 one of sumght ow
A

violaornr uf the diomem of e Apey Lot

Becausce Rcspundcm.s Bave not vored Apneilaat i pccordance with fawe, rales
and pudicy on subject amd acied i violanon ol Arucle 4 of the Consurunon of
Lshamie Republic of Palastn, 1973 and untawiully wnored 1o FEMOVE CEPATIIY I
carnings of the Appellants as compared to the other counterparts, which 15

unjust, unfmr and henee not sustainable in the eye of law,

Because the Nodfication issued by the Finance Department Notficaton vide
No. FDSOSR-11)2:5/20121-22(xecunve Allow) dated 07-07-2021, 1n clear
and uncquivoeal terms, entitles all PCS/PMS  officers working in the
Goverament of Khyber Pakhrunkhwa, without any differentation whether they
ave Fram PCS executive, PCS Police, PCS, PCS secretariat or PCS Excise.

Becuuse the lepal prsegal “Audi alteram partem”™ meaning hear the other
side’, or ‘no man should be condemned unbicard’ or lioth the sides mustbe heard
before passing any order’, the maxim irself savs no person shall be condemned

utheard, Hence, no case or judament can be deaded without histening to the

“point of another parrv. This principle same was exrablished by rhe august

Supreme Courtin Civil Petition No. 279- P/2015. T hc celevant pornon of the

fudgment is produced as under, for ready reference,

“Any proceeding ansing out of the equity cannot be decided
without providing oppcntum{) of hearing. The learned High Court
ough: to have followed the principle of audy alteram partem and
due process, which are basis of administration of j justice, especially
when any order, if passed, mlgh affect the rights of the entity not
parry ro e pre oeeedis '

Por wha has been discussud above, we cenvert Hw [\tﬂ'lﬂ‘ o
appuead, allow 1, s asicle the impugned dgment and ren wand the
case bace o he leoned il,,ﬂh Jourt for a decision atvesiv atwer
affording oppormuniry of hearing 1o all concerned strictdy n
accordance wirh law.™

g Because the Honorable Supreme Court ot Palastan has held in 2018 SCMR 691

that right once vested cannot be taken back 1 respect of -allowances in the
following terms:

“As a osceondary and also tenuous argument, learned Depurty
Attomey General contended that the Health Allowance is granted
under executive fiat without any statutory backing therefore the
same can be withdrawn by the Federal Government at any dme.
Thar s cicandy o ilwed contenonn, Tois admited that grane of the

HES IS I AR S e b . o a0 : .
Henkih TR TR S PRI L RS S S I L --_1]‘:1]‘:@' VYol the ame

were detenmuned by e compeient authionty, Munsuy of Finance
maccordanee wiy Rules of Busimess of the Federal Governmene,
[he origenal terms of the said tawful grant sull hold the tield These
were acied upon and prvment of the Flealth Allowance o dfd

respondents bas conferied a vested nghe upon them. ln such




crcuamstances, the execuive s bred by dhe rule ol loges

poenitentac from unilaterally rescinding and rewieving tie benei
availed by its recipients. Reference is made to Pakastan, through the
Secretary, Ministry of Finance v. Muhammad Himayatallah Farukhi
PLID 1969 SC 407y and The Engineer-in-Chief Branch - v.

Jalaluddin (P11 1992 5C 207). Therefore, without a change of the

terms of chybihty for the Health Allowance even the prospecuve
exclusion of the tespondents from receipt of the benefit shall
consttute arbitrary and unlawful acoon”

h. Because the appellim s place celianee upon the dicram laid o respecr of

accroal of a tight, which cannot be umlaterally wken back. The same s reporwed

as PLD 2021 SC 320, and relevion pornon reads as:

i

“Oherwise the case of the respondentis also covered by secuon
24-A of Genera) Clauses Act, 1897, which clearly retlect that
once a right s accrued, the same cannot be withdrawn unless and
unt) it is established that the scheme was obrained by practcing
fraud or misrepresentanon. Section 24-A of the General Clauses
‘Act, 1897, 15 I.'t:plf()dl.lctd as under:-
"24-A. Execcise.of power under enactments.-

(1) Where, by or under any enactment, a power (o make

“any otder or give any directon is conferred on any authority,

office ot person such power shall'be exercised reasonably, fairly,
pestlvand for the advancement of the purposes of the enactment.

220 Phe authars . e o person making anyv order or
issuing any dieceon under the puwers conterred ‘J\ ur uic:' any
e rmentr <hall, so for as necessary or :mplopxmr_e gwe reasons
for making the order o, as the case made be for wswng, ihe
direction and shall provide a copv of the order or as the case may
he. rhe dvecnon o the person affecred prejudicaliv.”

The courennen of the fearned counsel ror the respondent
rhat the docirme of promssory estoppel 18 squarely apphcable
has force. Iris well setded that where the Government control
funcuonaries make promise which ensues a right to anvone who.
believes them and acts under them, then those funcuonaries are
precluded  from actng detrimenral to the rights of such
person/citizen. Otherwise the case of the respondent is also hit
by docuine of "legiumate expectaton”. Jusuce (Reured) Fazl
Karum, in his book, "Judicial Review of Public’ Actions" at page
1365 s cquanad the siorcsad decaine 1o the "famess” and
ciguiy winchos degunmee aitahute of 2 publc funcoonary, The
relevant passage reads Iike this-

S qusiticaion foranting Mlegiomone expectaion” and
Promixsary esroppel’ tovether as grounds for judicial review isg,
one, thar they borh tall inder the general head "fairness”

cand oo,
ther Ic.:._'_-.::|n;m:1:.\:pn:u.rmaum' IS :Hun (o an (;':.ill')p])(’fl.

This very doctrine has a history of appreciatoh by this Court in
vartous judgments including (1986 SCMR 1917) YAl-Samrez
Enterpnse v. The Federatdon of Pakistan" wherein it is held as
under:--




-

"It 1s a settled rule that an execuuve authority

cannot in exercise of the tule-making power or the power

to amend, vary or rescind an Larhu order, t'lkt: away the
fghts vesved in the cizen by Taw!

Because e clam ol ke appelans shso holds force and draws wisdom from the
adgment of the Honoeable Lahore High Court in 2020 P L C (C.S) 1378,

whiclh selesane port o reads ase

“Ounce a righr had been created by extending benenit afwer
complying wirth codal formalives then same could nut be

destroyed or withdrawn--Consututaonal penvon was allowed.™

Because the case of the appellants s fusther strengthened by the dictum of
honorable Lahore Figh Court teported as 2010 P L C (C.S.) 652, which held

as:

Withdrawad of sp&cin! aitowange -Ei.]]{J\Vt:d to the emplovees---
Grevances arged by the petuoners were that one month runmng
pay allowed 1o them had been wishdriwn by e sathonoes m vew
of the ek allowanee sdary packape of the Punplb Pehce--
Penmoners had been allwed -neaal allowance ol one monh
addrional hasic pay e addmaon 1o ther pay---Same was alloawed as
meenhnve I\._'}lVCH w all the Pohce Prosecutors warking as D8P Eegal
and Inspector Legal; and the same had duly been paid to the
peuaoners---Fnhancement i the salanes of the Pobee Ofhbcals
rhyough special package was nroduced o rationalize dispanty o
the saliries of various units, ranks of che Police and to bting same.
at par with the salary of Islamabad and Motorway Police ---From
the order whereby benefirs were withdrawn it was quite obvious
that sﬁt{:inl mncenove allowance offered to the peutioners of one
addional baag pay scale per monds had not heen wuthdraan and
the pennoners could nov be deprived of ihe sad speaal allowance-
~Penuoners, moocircuimainces were enuded o the same---
Authonnes were directed by High Coure to allow the pavment of
_~]\u1'1| slowance ro the pennoners; arrears should alse be pand ©

themg and thany recoven had been made same be reimbursed.”

k. Because the Objective Resolurion which in pursuance of Article 2-A i now a
substantive pare of the Constitution, provides for equality, soctal justce as
enunciated by Islam and guarantees Fundamental Rights and before law, social
cconomic and political justice cte. The very scheme of Constitution castes a
bounden responstbiliey on all and sundry abour the cquality and equal protecton
of law. Viewed from this angle the refusal ou the part of the Respondents to
cqualize the position of Appelling with other similarty placed persans is an

affront to.the Resolution referred abuve and hence not sustainable,

Bocause the prinaples of lepdrimate ¢ spuctancy. which has tme and agnn been

reiterated o he gne of the L.lwhn abpeinetples in respect of services laws by the

',[
Ky %

)0
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Apex cowrt and recently i 2022 SUATR 084, has Deen unmowardly shartered by
the acions of the respondenis. ppthml has the lepumane expecrancy o be
LTI 1o the Execunv alowancs and cannot be demed e same, mere Sy
the whims and wishes: ot the Lupm.dLHh, who are commitung !llcgfllmh one
after wodhey 10 ‘the dermmient of the ghestrevenuoe generaung department of
the province,

Because the P:muplu of 1Zquality and Nun- 'lh)liqcrn'numtion are atracted which
have been duly explained in PLD 1957 SC 157, PLD 1990 SC 295, PLD 2003
SC 163, PLD 2005 SC 193, and other judgments also lay down the same

prnciples, which are attracted n the case of the appelants.

Because asg tm,ntmm,d carber, the compeiiuve exam for lji\'ISf'PCS and ETOs
was and <ol s one and the same. Trwas and 12 based on the same syllabus, Rame
papurs, swme exam and even the same resul, mrenviews, psychalogical
assessinent and warng sull the Ufficers m the Excise & Taxation Depariment
are ! g Y qienh Ui [ T 1.[}- !-i". i n_:ihu' PNES “‘_:.u_':'r‘x Ty -\':’r 11{’:.1‘._5'_( :{"!",'.'.‘u!r_‘{'].
lowances. The officers despre beng rested and wained alongside ther SN
C(JUH[’L‘IP'H'H arc not grven the same Aewances., is an abomination per Arucle 25
of the Constitution of the Islamic Republic of Pakistan. The case is also made
out from dictums taid in 2019 PLC {(CS) 238, 2015 PLC (C5). 682,2014 PLC (CS)

1392, 2016 PLLC (CS) 491, 2015 PLC(CY) 682, and 2019 PI.C (CS) 1231. Under
the Jdictum laid i 2009 SCMR 1 wherein it has been laid down that "when a
Teibunal or Courr decides @ poing of law relating to the terms of service of a vl
servant which covered not only the case of the civil servants who litigated, but
s ol other civil servanes, who might have not raken any legal pLoceedmgs the
diciires o jushce nnd nies ol Tpood posure dentd s dhe benctis of il
decision be extended nothe other vl servants, who might not be parties o the
Hepaion nsiead ¢ i compelling them o approach e Tobunal or any oiher

foram.” the bcncﬂt musr be extended o the appellants.

Beenuse the.cases of Appellant and thac of PMS officers working i Artched
Deparoments and/or Administavve Departments o whom the subjt:u: hyenefit
has been extended are similagdyv placed and positoned serving 1 1 ‘identical
circumsiances under the same Government within the same frﬂmewmk,
therefore, Appellants cannot be weated with a different yardstck and are thus
also entitled 1o the allowance on the analogy of Officers referred to heremabave,
The conduct of the Respondents as such migates against Arficle-25 of the
Consotation of Tslamic Republic of Pakistan, 1973,

Because 1f the PMS Ohcers can be gaanted 30% ot the busie pav as Pxecone
MMlowance, when they areso many in number, why the appellants who are a wral
5 PR in number dernied the Lenehn of the same.

Beciuse rhe Admuowaranve Depurmment daes no funcuon mosolaton and 1z
wholly dependent upon s Auached Deparunents and the officers of the

Admuustrauve Deparnnents are posted the Attached Deparuments {requendy.

Moreover, during the postng of the afficers of the Admimistanve departmms?go

v Attached Depantments, they receive 1.5 Basic Pay Allowance which is noy
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penmissable to the officars of the same Atached Depariments thus dispanty and
discriminadon exists in terms of allowances to the officers 6f the same caliber

desprre having same remms and condipons as decided by the competent authonty.

Because under Article 8 of the Consutunon of the Islamic Republic of Pakistan,
1973 00 any b, g Custom O usaye having the force of law if repugnant o the
Fundamaental Rghes s vind te the extent of 1S NCONSISEney and State bas bheoen
prohibiced from makang faw which rakes away or abrdges such nghts. Arucle 25
dictates thar all are cquad betore faw and cnated 1o equal prowenon of law wiich
s aloe the basie concupt of fsdam under which all persons similarly phaced 1
sty crcwmstanees st b drented nike and when cerrain rights were nuade

avalable to one or Mmore Perions similarly placed then all such persons wemlaly

placed with them would stand ennded o such righes: Thus i dus backdrop af

“the matter Appellants have been highly discriminated ins much as the

classificaton 15 not based upon ceasonable and intelligble differeans and
therefore, the acts and acnons of the Respondents militate aganst the concept
of cquahw and equality in service as enshrned 10 Ardcles-25&27 of the

Conmnuion of Islamic Republic of Pakistan, 1973,

Because 1 the same sequesce the Prmeples of Pobcy mcarporated in Chaprer-
2 01 the Construrion winch have also been made the vesponsibidiny of each (rpan

ad Audhorine of the Suine o act upon ir in so far as the same relate to the

funcrions of the organs o aurhorire, directs for the discouragement inter-aha of

l_‘l"lL | IL"'\I'.'.L'a.l] P'I'{_il:‘\_gi Lo ..'I‘.',-’.l:"' l' AP S :!:':_' E‘}f}f:‘n.l;]"l'l ‘y\":'.lf'. et ,
. ® - . . .
ob e cducanonat dnd ceononie uieree1 ot e backward classes, o promonon

B

of <ocial jusnce and for the eradicanan of socia) evils; rhe promouon ot sooal

and economic wellbeng of the peoplc mcluding cquzllit}-' 1 earnings of

individuals in various classes of the service of Pakistan.

Becanse the Rules of Business of Khyber Pakhtunkhwa Government have been
washed down the dram by the Respondents with no regard for the law.

Because the Appellant capnot be made suffer for no fault of their own, that
foce e subntrary s dlegal manaes, wheren al) the norms of narural jusnce
have been fouted, the law ignored, rules viakited with the sole infenuon of
deprving the Appellants fram thew lawiul share m allowances.

Beo use thiere have booi na complamis aunnst the Appeliang e the pevioemaece
of thew dunes, i case there sre my d felinguents {which there are none the
Appellanes, all Imnm1 pn[lu~ carcers’ there s proper mechamsm for proceeding
agamst them. Yet for no tault of the Appellant or the employees of the

depnriment, the entire departmental <taff 1s beng :mdt' o suffer and deprved
of their vested interests.

Because there is evident disernunanon i respect of pays and allowances.

Dupllt. being the highest revenue generating and collecring department, pays
and ¢

allowances are pot even companhle with ather government depariments

At 16 Because Finance Department is not competent to declare who 1wl4mdrwho

JSTED

Ao PAES officer.
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the permission of this Fi onoritble Court,

Prayer:
{r is therefore most humbly praved rhat on the acceprance of this Appeal, may n pleasc

thig FHlonorabic Tribunal v

o Declare that the actions of the respondent (Finance Department) dated
15-08-2022 (NO.SOSR-]V/E’D/l~13/202‘! JE&TD) by virtue of which
the Vinance Deparunent regretted the representadon of Appellants
despirc the favorahle comments of the Excise Department to be arbitrary,
llegal, unlawful and without any jurisdiction. g

b, Declare fucther that the discontinuation of the Executive Allowance
{w150% 1o bu iliegal, anlawrul and without any audhory vested o the
Pinance Deparument.

Duelure thar the recaverics affected from the appellants to be illegal and

]

Onliew fud and withoui any ]uriﬁdicr]tjn.

o Dhreal T e Pxecurve Allownnee [E{:,'IB{)"“T-’\: be coptnued o e
appettants forthards it all arcears and reoa the deparunent o
waking any Tarthee arbirary dectous agams i appetlants

. Grant any other celief that this Honorable Trbunal may deem i and

appropriare 1 the CrCUMSEANCES of the case.

nterim Rehef:

It is most humbly requested that pending the instant appeal, no recoveries be affected
from rthe appellants and furthermore, the Execunve AMowance be directed o be

conanued all the fnal decisio peal.

- Advocate Migh Court
alipohari@isdklaw.org
+92.332.929-7427
The Law Eiem of Shah |-Durrani | Khauak

(A registered law fum)

wwweselk law. o
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. BEFORE THE HON ’BLE KHYBER P ART, TUNKHWA SERVICE

o TRnnnuu,PEsHAWAR ‘
9( Appllcatlon No l’lj 3 / 2024
In | . . -- -
ISenumsAppealNo.1435/2022 o N

Sufyan Haqan: [Dzrec.tor Pcshawar ch10‘n] Excise; Taxatlon &

- Narcotic Control Department Khyber Pakhtunkhwa Peshawar

g | S ._ T erereernras [Pet:tmner)
VERSUS |

1. The Govemment of Khyber Pakhtunkhwa through' Chmf
Secretary, Govt of KP, Civil Secretarlat Peshawar

| '_.2 The' Finance Department Govt. of KP through Sccretary

F‘lnance Govt of KP, Civil Secretanat Peshawar.

R 3 The Excme Taxatxon and Narcomcs (,ontrol Department ‘Govt

of KP through .Secretary Excise, ‘faxation and Narcotzcs
Control Department Civil Secretanat Peshawar.

4. Dlrector General-, Exczee, taxahon and - Narcotics Control
department. . - Cdeveenann (Respondent]

. APPLICATION. FOR CORRECTION .OF CLERICAL:
'MISTAKES IN CONSOLIDATED JUDGMENT DATED
©15.11.2023 OF SERVICE APPEAL NO. 1435/2022
.. WHEREIN 150% ALLOWANCE IN FAVOUR OF THE
. PETITIONER WAS ALLOWED, BUT INSTEAD- OF
' 150% ALLOWANCE INADVERTENTLY/ MISTAKENLY
1.5% ALLOWANCE AND INSTEAD OF GOVERNMENT‘
 EXCHEQUER MISTAKENLY ~_GOVERNMENT
EXCHANGE WERE WRITTEN/MENTIONED IN THE
JUDGMENT DUE TO CLERICAL MISRTAKES. - ¥

| Respectfully Sheweth

1. That the above menﬁoned service  appeal has
- _a.lready been demded by - this Hon’ble court vide |
'.3udgrnent dated 15. 11 2023, but there are some
'.clenca.t_ h:ustakes whl_ch rs liable to be rectified. TTFSTED

p A iUl Miw g
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. ‘ Judgment dated 15 11 2023 of service appeal ro.

_' allowance madvertently / m;stakenly 1. 5%

_.;_...‘, Ad_Kad

o SR

— . ’ LAY
A% o gt -,
‘ . R T S N S o

1435/ 2022 wherem 150% allowance in favour of the

petltloner was. a.]lowed but mstead of 150%

a.llowance

angd mstead of government‘ exchequer rmsta,kenly

govemment exchange was wntten/ mentmned In the

' Judgment due to clelnca] rmstakes which need to be

recnﬁed fCopy of IServxce Appeal. No. 1435/2022, |

and Judgment dated 15 11 2023 is attached .as

Annexure A& B)

" That there 1s no legal bar on acceptance of this

applica tlon

It is; therefore; most humbly prayed that on

- acceptance of this apphcatlon the above
. mentioned clerical mlstakes in the consohdated

A y Judgment dated 15 11. 2023 of service appeal No.

!

l‘ 14'35 may L.indly be eorrected/ rectitied in the

' fair adrnlnistratlon ofjustice | B}/

Pefitioner

tat Khan K'nndl'
Advacate H1gh Court




13.06.2024

\% AN

L. Learned counse! for the applicant present. Mr. Asif Maso

Shah, Deputy Dlslmt Allorney alongwllh Miss. Parkha Aziz Khan,

Ad» isor for t}n, respondents present.

2. Through the instant misc. application the appliczmt is seeking
correction in the judgment, which -was decided on 15.11.2023. Record
transpired that -the concerned .Sc:"vicc Appeal bearing No. 1435/2022
wherein respondents were directed to treal the appellants at p';xr with those
employees to whom “150%” Executive Allowance was aliowed but instead
of “150%"” inadvertently “1.5%” was written and the word government
emhcqucr was mlslal\c.nly written as government “exchange” in the
judgment. This Tribunal, within the meaning of Sub-Section 2 of Section-7
of Khyber Pakhtunkhwa Service Tribunal Act, 1974, is deemed as civil
court under the Code of Civil Procedure, 1908. Section-152 C.P.C provides
for amendment of the judgment, decree or errors, arising therein from any
accidental slip or omission, that may, at any time, be corrected by the court
cither of its own motion or on the application of any of the parties. In the
present case, the remaining judgment is correct but inadvertently *1.5%”
was written instead of “150%” and the word government “exchequer™ was
mistakenly written as government “exchange” in the judgmenf as a
typographical mistake, which is an accidcntal-f ship. Therefore, oflice is
directed to make necessary correction in the judgment with red ink
accordmgly 'I'his order, alongwith dpphcauon of the applicant secking said

correction, be placed on file of Service Appeal No. 1435/2022 and

3udgment after correction be again scanned. Consign.

// )
(FarceMaPaul) (Rashida Bano)
Member (E) Member (J)

EXAMN
Khyheyr p, Hbkibey

Serviee 'r,-,bi

“enb.w‘r
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- %\HYHL R PAKITTUNKHWA SERVICE TRIBUNAL PESHAWAR
Service Appeal No. 1435/2022
. BEFORE: MRS. RASHIDA BANO
MR. MUHAMMAD AKBAR KHAN
Sufyan Haqq ani, (Director Peshawar R'e;_ion) Excise, Taxation &
Narcotics Control Department Khyber Pakbtunkhwa, Peshawar.
(Appellant)
VERSUS
|
{. Govermment of Khyber Pakhtunkhwa tluough Chiel Secretary, Civil
Secretariat Peshawar. _
2. Governiment ol Khyber Pakluunkhwa 1hrough Secrclary Finance
Department, Civil Secretariat Peshawar. -
3. The Excise and Taxation & Narcotics Control Department, Government of
Khyber Pakhtunkhwa Peshawar.
4. Director (:eneral Excise, Tamtxon & Narcotics Control Department.
{(Respondenis)
Mr. Gohar Ali Durani .
Advocate _ e For appellant
. Mr. Muhammad fan , L
Disirict Attorney - ... -Torrespondents
Date of Institution............ e 15.06.2020
Date of Hearing..........coocoovenane. 15.11.2023
Date ‘”. Decision............. e 15.11.2023
JUDGMENT
s % RASHIDA BANO. MEMBER (J); The ipstant scrvice appeal has been
2 \ o _ o
“‘x.?g; instituted under scction 4 of the Khyber Pakhtunkhwa Service Tribunal, Act
we g - 3 L ‘
G- o 1974 with the prayers copied as below:
% o o
[N

“Declare that (he uctions of ‘the respondents dated

15.08.2022 by virtue of which the Finance Department

regretted the represcatation of appellants despite the




arbitrar};, iliegal, unlawful and without any jurisdiction.”
“l'jecla'r‘e {urther that the discontinuation uf the Executive
allowan.ce 150% to be itlegal, unlawful and without any
aul’hafity vested in the Finance départment” |

“Declare that ihe recoveries affected from the appellants
to be illegal and uulawfui and without any jurisdiétion”

“Direct . iha;t the Exccutive Allowance 150% - _bc
continued {o the appelimﬂs forthwith with all arrears and
retrain Ithe dc;lmjr;tment fr‘lollﬁ taking an_}-f further arbitrary
decisions against the appcllants”

2., Through this single judgment we intend to dispose of instant service
appeal as well as connected (1) Service Appeal No. 1436/2022 titled “Sufian
Hagqani Vs ..Govermnenl of Khyber Pakhtunkhwa through Chief Secrela'ry.
and others”(2) Service Appeal No. _1437/2022 titled “Suftan Hagqant Vs
Government of Khyber Pakhtunkhwa through Chiel Secretary and others”
(3) Service Appeal No. 143872022 ﬁtied “Dr, Eid Badshad Vs .Gﬁvernmenl
qf' Khyber Pakhtunkhwa through Chiel” Secretary and others” (4) Service
Appeal No._ 1439/2022 titled “Faisal Khurshid Burki Vs .Government of
Khyber Pakhtunkhlx\-‘a' through Chief chretary and others” (5) Service
APpeai No. }440:”2022 tilied “Said Ui Amin Vs .Government :Gf Khyber
.~ Pakhtunkhwa through Chief Sccretﬁry and others” (6) Service Appeal No.
144172022 titled “Suim Jhangra Vs .Government of Khyber Pakhtunkhwa
through Chief Sccretary and others™ (7) Serviee Appeal No. 1442/2022 tit-icd
“Masaud Ul Hagq Vs .Government of Khyber Pakhtunkhwa through Chiel
Sceretary and others™ (8) Scrvicé Appeal No. 144372022 titled “Fawad '[qbal

Vs .Government of Kbyber Pakhtunkhwa through Chief Scc'rctary'land'

{,fl others” (9) Service Appcal No.




through the standard set by (he Public Service Commission like P

@

Qovemmmi of Khyber Pe :}\]uunl\hwa through Chief” Secretary and others”

(10) Service Appr‘:ai No. 1445/2022 titled “Variq Mehsud Vs .(]OVC['[HTICHI-
of l(hy;bcr .Pakhlunkhwa through C}zief Secrctary and others™ (11) Séwice
Appeal No. 1446 2022 titled “Salah Ud Din Vs .Government of Khyber
l’a}\htunkhwd through Chief Secrctary and others™ (12) ‘Sc.rvxce Appeal No.

144772022 titled .“.E’d\”(;‘d Khiljt Vs Government of Khyber Pakhtunkhwa
through Chief Secruar} and others” (13)' Service Appeal No. 1448/2022
ntlud “Andaleep Naz Vs (Jovunmmt of Khybu Pakhtunkhwa throu;l‘
Chief Secretary and others™ (14) Scrvice Appeal No. 144972022 titled
“Rehman Uddin_\’s Government of Khyber Pakhtunkhwa through Chief

Secretary and others” (15) Service Appeal No. 1450/2022 titled “Imad

. Uddin Vs .Government of Khyber Pakhtunkhwa through Chiet Secre[ary-

and others” as in all these appeals common questions of law and facts arc

mmvolved.

3. Brief facts of ihi¢ case, as given in the memoranda of appeal are that the

appellant applied to the post of in light of advertisement issued by Public
Service Commission.  Appelidnts  meet the criteria  of competitive

examination, interview and psychological cvatuation like PMS & PAS

~ officer and thereafter also complete training like them spread upon period of

cight months. That appellants were allowed execuiive allowance by the

government like other PMS Ollicers but same was stopped by respondents -

<

which was not in accordance with law.and rules on the subject. It is

contention of the appellant that they were not treated in accordance with law;
appellant are also Public Service Commission qualified officers; who were
appointed upon recommendation of Public Service Commission after going

S & PMS

Kh.\.f_.,:, i

T.,ézfz &7

g“éu Boap 0my




otficers to whom executive allowance was given by the government. They

\\-ﬂ"

contended that appellants had ncver applied for the executive allowance but
when the same was givchx'alloweld to them so that created rights in fa-v_our of

~ the appellants and now asking for recovery from the appcllﬁnls by the
Finance Department was unjumil‘icd. They also contended that appellant were
revenue generating agel_i_{;y.and c;‘(l)_ntlributed 10 the Government exchequer,:
thér_cfore, théy. ere entitled for the same which were unlawfully stopped/from
him. Appellants applied to the authority who turned down their request,
hence, the instan:t service appeal.
4. Respondents were pul oln notice \.vho submitted wrilten GClies/cumniEius
on the appeal.. We have heard the learned counsel for the appellant as well as .
the learned District Attorney and perused the case file with connecled
documents in detail. |

5. L.Qamed counsel for the appellant argugd that appellant had not been tz:eatcd |
in accordance wiih taw and rules. Articie 4, 9, -l 8 and 25 of the Constitution of
Islamic Republic of Pakistan,  19?3 \;vcrc being violated by the respondcnf
department in taking away the due right of c#ecutive atlowance from the
appellants, while extended to others. He further argued that the vested rights of
the appellants were created, as it was allowed to the appellant by respondents at
thetr own, whicE; could not be done away with, due to the whims and wishes of
anyone as per princi_plc of locus ;_Joenffm;u.fae, the recovery zmd non-continuation
of the allowance were both illegal and-u_nlawful and could not be a‘liowcd‘ o

. proceed. He further contended that Finance Department Notification dated
07.07.2021 was in cilear and uncquivg)c.ul terms, entitlement to all PCS/PMS

officers ‘working in the Government of Khyber Pakhtunkhwa  without any

differentiation whether they were from PCS Executive, PCS Pglice, PCS
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 Qecretariat or PCS Excise. He further argued that appellants were Public

Service Commission qualified officer who had passed the exam with same
sylabus and-gonc‘lhrough eighz: weeks training like PCS -exc-:cutive therefore,
they were rightly given éarlicr lliiis allowance and requested for its continuation.
6. Conversely, learned Deputy District Alorney for the respondents
_contendcd that Establils-llmllem a'.'n_d- E_xgi_s: Department are two different
departments having dii"f'r.;rcnl cadre and set of rules, standard of induction,
method of 1'ecrL_1it'n-wnt and promotion. He further contended that Excige

department is governed by its own set of rules 2018 and PMS runs under 2007

rules and its parenl department Establishment& Administration Departiment

having ditterent nomenclature, schedule, promotion, training and induction

method. If directorate of Excisc, Taxation has not its own syllabus of training

| Module, then they should frame its own 'éyllabus & Training Module. e

further submitted appellants are not covered under the provision of Finance

‘Department -notification dated 15.08.2022 Excise Direclorate are not covered

under the provision of the Department’s notificalion as they are neithee PAS,
PCS, PMS Officers nor posted against the scheduled posts but are inducted

through Khyber Pakhtunkhwa Public Service Commission as ETOs.

7. Perusal of record reveals that appellants are the employees of Lxcise,

Taxation and Narcotics Control Department, who were duly appointed as
their posts were advertised by the Public Service Commission in the light of
whiich they applied for it and appeared in the competitive examinations,

interview and after psychological evaluation they were appointed, who were

later on promoted as Director. The service structure of various departments

of the Khyber Pakhtunkhwa, including the appellant and PMS Officers is
governed and regulated by the Khyber Pukhtunkhwa Civil Servant Act, 1973

and appellant also went through the sume process of recruitment ingB
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like PMS officers in accordance with PMS Rules 2007 ie advertisement,
svllabus, examination, Interview, psychotogical evaluation and even training
are the same. Rule-2(h) of the Rules of Business 1985 defines Department as
a self-contained Adminisir_z;ti\-‘c L_Jnit in the Secretarial res;nonsibie' for the
conduct of business of the (}over:ﬁncni' in a distit_}ct and specified sphere and
is declared as such by the Government. Similariy, the Attached Department
has aiso béen defined under Rule-2(b) of the Rules Qf':lfiusincss as.

A Depariment mentioned in the Colwiin-3 of the Schedule-l. The

Schedule-1 tabulates the Administrative Deparfmeim, Attached Departments

and Heads of the Attached Departments.

Rule-3(3} read with Schedule-11 of the Rules of Business, provides for the
distribution | of business of the Provincial Government amongst the
i)éﬁartments. Provincial Government through Finance Departlfnent sanctioned
vﬁri()t;s zlallowzmces Le Ifixecutive/l’crformancc/’l’echuicalf]?rofessional ,
Allowance for vﬁrious cadres. Similarly Tinance Depariment, through
notiﬁcation dated 02.02.2018, allowed executive allowance at the rate of 1.5 of

initial basic pay per month to the PAS/PCS/PMS officers in BPS-1'7_ to BPS-21.

.working on scheduled post of the Establishment and Administration

Department vide other notification dated 02.08.2018 scheduled post allowance

‘was allowed to Police Officers ol the Police Department to Officer of BPS-17

to BPS-21 at the raie of 1.5 initial basic pay per month. Iinance department,

through yet another notification dated 19.10.2018, allowed technical allowance

to the Engincers serving in only four department in BPS-17 to BPS-21 @1.5 of

initial basic pay. Similarly vide notification dated 11.11.2019 the planning
cadre ofticer BPS-17 to BPS-20 were allowed  planning performance
allowance at a same rate and doctors are also allowed of Health professional

allowance at the rate of 150% 1o PAS, PCS, PMS officers. The appellants
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My,

bung I’ubltc Service Commtssmn qual:l"ed of'lzccrx werce storted payments of
; o - X .
rthe allowance wllhoul any rcquest by the appclhml for it. This allouanu: was
e - .

»

TN ‘.‘

-—

2022 upon which ap'péllanls filed de'partmcmal rcprescnla{ion to respondent on -

r

01.06.2022. Although Administrative Department in their commenls upon

srepresentation of appellant 1o the Finance Department fully cendorsed the .
. T b - o . _

' appellant’s plea and recomniended for continuation of . atlowanc¢’ but the

Finance Departnent, vide order dated 15.08.2022 regretied representation of

" the appellant and also.ordered lor recovery of the amount paid to ﬂp._pc}lanls. it

' is éllégcd by lhc’éjppt_:lianls that .r'eg_rclul u.)t"alppcilanl's representation by the
,'_; Ein_éncc D'epartmcm-.l caused di.spariiy"a[.md it was '.discrimir‘mlion with ihe
appellants. i?;ecovcry of l..he_ paid aimount {rom _1‘hc appc[lzu'us Wi again:il ihc
law™ as appcllams never applicd {or that and il ;\'us stated 10 Ilhcm by the

- depariment itself, which was, (cemed by the Finance Department as irrcgularity.

Appellant alleged that l’hcy werc not treated in accnrd'ancc with law.

. -8, Maln conlcnhon of the appcllanrs is that they arc cntulccl for exe(,ulwc .

: » 150%
, allowance at the rate of o{ initial basic pay because they enteted into

.

'scrvic'c after going lhrough the, same prou.durt. lm.lhud of rccruumuH

through which PMS, PCSand I’AS otTu,ers are rcuu:!ul he .1dvuuscmc,nl by

the Public Service Cnnmmmon of the posl cnmpml:vc Wlllan cxamination in

cight Similar subjcct_s rather in -same -|SUl)Jr_:'ClS/S}']ll!blIS, psychological”

! cvaluatton dnd interviews (ollowed by sane lr'nining.moduies of cight months.

Appellan[s exam werc Londucted undcr PMS Rules 2007. The oshu conleation

t ]
P

is_'_i,thut they were di_scr-iminatéd und were not equally treate

: 'ca’drc/dcpartmcm!employées and officer were allowed allowance but the

appcllants are deprivéd from it, which’ created disparity and injustice.

9. buheduled post hy the L_uw.rnmenl :: one wlmh is specitically mentioned

\

,,“gwcnrulo the. appcllams nll Apul, 12022 and ther&..nl’lu 1t was Sloppf:d in May, .

d as almost all the
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in scheduled appended with provision PMS Rules 2007. The post of the
appellants are not mentioned in it and appellants are working under Excise’
Department which is a different department than Establishment Department.

10, Itis evident on record that employees of almast all the duparimcms were
150%:

~allowed aliowances at the rate of .of their basic pay and appellanis were

deprived from 1[ dt‘aplib the fact that they are revenue g-.,nenatmg agc.ncx and

@ xchequck
contributed to governmen m wilth their clforts. ’“‘hu‘ufcuc they mit

have {0 be treated at par wiih the employees of other (_lt&purmwnis. Hence, they

may also be given the same lreatinent and atlowed any atlowance, which the

Finance Depariment deems appropriate (o name it.
3 '

11, " As a sequel to above discussion, we arc unison to dispose of this appeal

‘as well as connected-service appeals on the above terms. Cost shall follow the

events. Consign.

12, Pronounced in open cowri in Peshawar and given under our hands and

seal of r/ze Tribunal on h’m!) u’mf (Jj “November, 2023.

. (MUHAMNM A&%\HAN) (RASHIDX BANO)

Member (E) Member (J)

K aléemullah

. ot
- yh“ ’7/,?
icotion.. fg} 7/')%- - Gcry, *-kg
D% hann
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