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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Khyher Pa\kh'tukhws

. Sery ve e [T 197}
Execution Petition No._‘}_z_o/ 2024 e Cribunal

In Diary N‘,_%Sﬁ
Service Appeal No. 1447/2022 Dug &S;Laﬂatf

Javed Khilji (Director) Excise, Taxation & Narcotic Control
Department Khyber Pakhtunkhwa.
........... (Petitioner)
VERSUS

- The Government of Khyber Pakhtunkhwa through Chief

Secretary, Govt. of KP, Civil Secretariat, Peshawar.

- The Finance Department, Govt. of KP through Secretary

Finance, Govt. of KP, Civil Secretariat, Peshawar.

+ The Excise, Taxation and Narcotics Control Department,

Govt. of KP through Secretary Excise, Taxation and Narcotics
Control Department, Civil Secretariat, Peshawar.

. Director General, Excise, taxation and Narcotics Control

department, Khyber Pakhtunkhwa, Peshawar. _
........... (Respondents)

EXECUTION PETITION UNDER CLAUSE (d) OF SUB-
SECTION 2 OF THE SECTION 7 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT, 1974 FOR
IMPLEMENTATION OF THE CONSOQLIDATED
JUDGMENT DATED 15.11.2023 PASSED BY THE
LEARNED BENCH OF THIS TRIBUNAL IN SERVICE
APPEAL NO. 1447/2022 WHEREIN EXECUTIVE
ALLOWANCE AT THE RATE OF 150% OF BASIC PAY
WAS ALLOWED IN FAVOUR OF THE PETITIONER.

Respectfully Sheweth;

1. That the petitioner filed Service appeal No.1447 of 2022 for

continuation of executive allowance at the rate of 150% of

basic pay before the Hon’ble Service Tribunal Khyber

- Pakhtunkhwa, Peshawar after exhausting departmental

remedy. (Copy of Service Appeal No. 1446 of 2022 is

attached as Annexure A} -
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2. That the Service appeal No. 1447/2022 was allowed vide

Consolidated Judgment dated 151 1.2023; however, there were
some  typographical/clerical mistakes in the consolidated
judgment, therefore, an application for correction of clerical
mistakes in consdlidated judgment dated 15.1 1.2023 of service
appeal No. 1435/2022 etc. was filed wherein 1509, executive
allowance in favour of the petitioner was allowed, but instead
of 150% allowance inadvertent]y/mistaken]y .1.5% allowance
and instead of government exchequer mistakenly government
exchange were mentioned in the judgment due to clerical
mistakes, the application for correétion of clerical mistakes
was allowed vide order dated 13.06.2024 with direction to
make necessary correction in the judgment with red ink
accordingly, hence, the clerical mistakes were corrected.
(Attested copies of application No. 433 and Order dated
13.06.2024 are attached as Annexure B & C)

. That after the correction of clerical/typographical mistakes in

the consolidated Judgment dated 15.71 2023 passed by this
Hon’ble Tribunal in service appeal No.1435 to 1450 of 2022,
the relevant para thereof is reproduced as under.
It is evident on record that employees of almost
all the department were allowed allowance at the rate
of 150% of their basic P2y and the appellants were
deprived from it, despite the fact that they are
revenue generating agency and contributed to
governmen‘t exchequer with their efforts. Therefore,
they will have to be treated at par with the
employees of others departments. Hencé, they may
also be given same treatment and allowed any
allowance, which the Finance Department deems
appropriate to name it. As sequel to above discussion,
we are unison to dispose of this appeal as well as
connected service appeals on the above terms. Costs

shall follow the events. Consign.

(Attested copy of Judgment dated 15.11. 2023 is

attached as Annexure D)

Wy,
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That after obtaining the attested copy of the judgment of this

Hon'ble Tribunal, the petitioner has submitted numerous
applications before the respondents for implementation of the
judgment of this Hon’ble Tribunal, but till the date no positive
action has been taken in reférence to the implementation of

the judgment dated 15.11.2023 passed this Hon’ble Tribunal.

That after lapse of six/seven months the aforesaid Judgment
has not yet been acted upon and the respondents are reluctant
to implement the judgment and using delay tactics amounting

to denial of the Judgment.

That non-compliance of the order of the Hon'ble Court, speaks
malafide on the part of respondents and to lower the position

of the Judiciary in the eyes of public.

That from the facts, mentioned above, it has become crystal
clear that the Respondents have committed Contempt of

Court.

It is thefefore, prayed that on acceptance of
this Execution petition, the Respondents may
graciously be strictly directed to
execute/implement the judgment of this Tribunal
dated 15.11.2023 in letter and spirit and direct
the respondents to grant/give executive allowance
at rate of 150% of the basic pay of the petitioner
forthwith without any further delay. Similarly, the
defaulter may kindly be proceeded under the law of

contempt and be punished accordingly.

Through

Rahmat Khan Kundi
Advocate, High Court
Office No. 5, Ground Floor,
Sava Heights, Near Islamia
Coliege BRT Station,
Peshawar.

Cell # 0346.9773786

Dated: 19/ 07 /2024
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Execution Petition No. /2024
In

Service Appeal No. 1447/2022

Javed Khilji (Director) Excise, Taxation & Narcotic Control
Department Khyber Pakhtunkhwa, Peshawar.
........... (Petitioner)
VERSUS

The Government of Khyber Pakhtunkhwa through Chief
Secretary, Govt. of KP, Civil Secretariat, Peshawar &
Others. -

......... (Respondents)

AFFIDAVIT

[, Javed Khilji (Director) Excise, Taxation & Narcotic Control
Department Khyber Pakhtunkhwa, do hereby solemnly affirm
and declare, that the contents of the Execution Petition are
true and correct to the best of my knowledge and belief and
nothing has been concealed from this Hon’ble Court.
p—" <
Deponent (_é_.’? G-

CNIC No. 1o - (50 -
Cell No. 6334 932 €510

Identified By:

Rahmat Khan Kundi
Advocate High Court (S}
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1..  The Government of Khyber Pakhtunkhwa,

@ Annexvve A’

IN THE KHYBER PAKHTUNKHWA SERVICES TRIBUNAL, PESHAWAR.

Scr\..ricc Appral No. / @/4/ :{1 /2022

Javed Khlp {Dieector dalakand Regony Excise, Taxanon & Narcoucs Contrg

Deparmment.

Versus

Through Chicf Sectetary Government of Khyber Pakhwunkhwa,

Chivd Seoretartat Peshasear.

2. The FinancelDepartmem, Government of Khyber Pakhtunkhwa.

Thiough Scererary Finance, Government of Khyber Pakhtunkhwa

Civil Secveramar, Peshawar.

3 The Fxcise, Faxation & Narcoucs Control Depariment, Government of

. Khyber Paldhiiunkiwa, :
Through Secretary bxcise, Taxavon & Narcoucs Conuol Deparunent,
Government of Khyber Pakhunkhwa,
Civi) Secretartat, Peshawar.
4, Director General Excise, Taxation & Narcotics Control Department,

......... Respondents

APPEAL UNDER _ SECTION 4 _OF _THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT 1974 AGAINST
THE ORDERS NO.SOSR-IV/FD/1-13/2021/E&TD DATED
15.08.2022. WHEREBY ILLEGALLY AND UNLAWFULLY, THE
APPELLANT HAS BEEN DEPRIVED OF THE EXECUTIVE
ALLOWANCE @150% AND DIRECTIONS OF RECOVERY ARE
ALSO GIVEN ILLEGALLY AND WITHOUT LAWFUL

"AUTHORITY BY THE RESPONDENTS.

Respecttully Submigted:

Jhe Appellant 15 working agaimst the designavons mentoned n the heading of the
petinon e the Khyber Pakhwnkhwa Excise, Taxanon and Narconcs Coneeal
Depaciment. The Appellant is a Civil Servanes, and is before this Honorable Tribunal
for the redress of his grievance in respect of the iliegal acEions of the respondents in
taking away the due right of Excecddve Allowance @150% from the appellant in
T Cvle N QOIS Sy v iy P L .
negauon o the law vide NOSOSRAIV/TD, 121372021 /E&TD dared 15 08 2022 HorhrESTED

thus approach-this honowable mbunal for the redress of his grevance

i respest of he

atore-menuoned allegal aces, with the Faces and Grounds enumerated hereinafrer
i 7 sl
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34 f:?‘.Bri ef Facts:
N

t. That the Appellant is a bonafide law-abiding resideat of Khyber Pakhrunkh
el benp, citizen of Paksstan, enntled o all the consotunonal guaranteRy
mcluding bui not limited 1o the fundamenal nghis of hie. {reedom af tole. doe
process as well s the g of non-dizenmiinanon Heas an (‘nsrﬂc_lcr nf the Whvher
Pakbhankhwa Excise, Vaxaton and Narcoucs Control Deparement and were
duly  appointed  putsuant 1o adverusement,  COmpeultve  eXaminapons,
psychological evaluanon, and intecviews.

Copies of the appoinument order is Annex-A.

2. That the Respondents vegulate the services of all the Civil Servants including the
Appellants under the provisions of the Consawuon of the Islamic Republic of
Pakesian, 1973 wherewnler the Khvber Pakhrunkhwa Cival Servants Acr 1973 s
cnacred. The sard Act regulates the appointment of persons and their rerms and
condiians of service In relanon o the service of Khyber Pakhwunkbhwa. That the
sert.e stroctunes af cariows depamments of the Government of Khber
Palcuunkhwi are dedr wih under Kheber Palbinuskbwa v Secoans

(Appoinment, Promoenon & Transier® Rules, 1989,

wa

That as per the Khyber Pakhtonkhwa PCS Rules 1997, Exwa Assisrant
Commissioners (EACs), Excise and Taxavon Officers (ETO), Secton Officers
(SO} and Deputy Supenniendent of Police {DSP) were the groups ‘selected
through combined Compentive examinaton. Subsequenty the DSPs were
“encadered in Police Service of Pakistan (PSP), thé SOs and EACs were encadered
in Provincial Management Service (PMS) leaving aside the :?TO’S, who are
ironically still appointed through the PMS Syllabus appended to the PMS Rules
2007 1w 1ts Schedule. Thatits also imperadve w note tiat the wuoal recieioment
noExese, Taxanon & Narcoucs Conrol Deparuncnt as Assistant Exase &
Taxadon Officer in BPS-17 15 done through compenuve exammanon under the
PMS Rules, 2007. The adverusement, svllabus, exammaton, inte SUT

psy chological evaluaton and even tamings are the same

4 That the Consumuon has conterred upon the Provinaal Governmien the
porvers 1o make Rules under Arucle-13903) for the aflocanon and iransacuon of
busiess of the Provincid ‘Goverinent. While exerasing. that power the
Govemment of Khyber Pakhrunkbwa has framed the Khyber Pakhrunkhwa

Government Rules of Business-1985 ("Rules of Business”).

“Rule-2(h) of the Rules of Business defines Department as a_self-contained
Admunistrative Unitin the Secretanat responsible for the conduct of business of
the Government in a disunct and specified sphere and declare as such by the
Government.” -
Similatly, the Artached Department has also been defined under Rule-2(b) of the
Rubes of Busiess as:

A Department menucned in the Column-3 of the Schedule-l The Scheduale 1
bulaces the Admisiratve Deparimenis Avached Depatoments and § Leads o v“'fﬁ-s

the Atrached Deparonents.
| ]
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Rule-3{3) read with Scnedule-1 ot the Kules Of Business, proviaes or e

distibunon  of busmess of the Provinaal Government amongst  the

Deparrments.

That the appellant is Officer of the Khyber Pakhunkhwa Excise, Taxanon and
Narcotes Control Department, Government of IChyber Pakhrunkhwa serving
in BPS-18 and above. They are Provincial Civil Servants wathin the meaning of
Secion-2(1)(b) of the Act of 1973, The Khyber Pakhtunkhwa Excise, Taxaton
and Narcoues Conrot Department under the Rules of Business is implementing
o of the Ydmusteave Departmens was much as all dhe Pahoes, fales and
Repulinons of the Admmistraave Depnm‘hem are being implemented rthrough
the Khyber Pakhounkihwa Fxaise, Paxanon and Narcoues Conuol Depanment

anc s Orneers e, Appellants,

That for o varicry of reasons including high rate of nflanen, depréciauon, cost
mcerease, high taxaton rawe, the Provincal Government through Finance
Deparmment sanctioned Vanous allowances LE.
Peccutive/ Performance/ Techmeal/ Professional Allowances on vannus scales
per month o the Civl Servants belonging to vasious cadres. Consequently, vide
Noufcauon dated 02.02.2018, the PAS/PCS/PMS Officers in BPS-17 10 BPS-
21 working on scheduled posts of the Establishment and Administration
Department were allowed Executve Allowance to the tune of 1.5 of the initial
Basw Pav per month This was followed by another Nonficaunsn dated
02 08.2018 wherchy snother allowance called the Scheduled Post Mlowance was
allinwed ro Pobce Otticers of Police Department (an Artached Deparunent of
Home & bl Affars Deparomens) seeving i BPS-17 w BPS-2i @il 5 of the
intual basic pay per month by the Finance Depastiment. Government of Khvber
Paichrunkhwa.  Agamn wde Nouheavon dated  19.10.2018, the  Fnance
Department, Government of  Khyber Pakhrunkhwa sancoioned Techmeal
Allowance to Engineers (Attached Department Officers) serving in only four
Deparuments in BPS-17 to BPS-20 @1.5 of the iniual basis pay. Sumilarly, by
means of another Notficagon dued 11.11.2019] the Planning Cadre Officers
serving in BPS-17 to BPS 20 working agast the sancuon suength of che P&D
Deparrment were sanctoned Plamuny Performance Allowance 1o the une of
1.5 of the Basie Pay. Likewise, the Doctors (Atrached Department Otficers) were
al-o allowed similar- Aowances on varnous scales called the Health Professinnal

Aliwnee as s evick o from the Nonacanos Jdaned 27 01 2046
Copy of the Nouficauons are Annex-B

Thaton 07.07-2021 Execunve Allowance @150% was granted by the PProvinaal
Clovernment to PAN PCS) PMS ofocers The appellant bemg POS Luahined
olficers was starred with the pavments of the Allowance, without the appellan:

. | ) } - ! . . .
cver applying for the allowance. This conunued without any gap, however out of
thie blue the allowance was stopped in May 2022, whereafter on 01:06-2022, the

appellant made a due representation.

C v -
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Copy of the representanon s Annex-D.

& Thar comments of the Administratve Department were asked by the Finance
Deparimeni on the represeniiuon oi the appelinswhih swere dule tesashed
vide No. SO(Admn)/FE&T/1-82/2020 dated 17-06-2022 and 1t n vnequtvocal
rermis agreed with the plea of the appellants. The comments also mennon that
the department 15 a revenue generanon source and therefore enutled 10 the
allowance on that scote also,

Copy of the comments is Aonex-E

Copy of the 5 years recovery chart is Anpex-L/1

9 That the Finance Department  vide 15-08-2022 (NO.SOSR-TV/FD/1-
13/2021/E&TD) regreved the said representavon despite the favorable
comments of the Excise Deparnment. The said regrer was received in the Fxcise
Depactment on $7-08-2022 and debivered w the appellants on 19-08-2022. With

“the regret a heavy financial dispanity has been caused due to the allowances
“micanoned above Alsa, the regrer terrer concedes that the allowance was granred
due 10 Civvegulange, winch s prepusserous “The appollant nover apphed TETIRTS
rather were given the allowance based on the facr that they have “literally” the
samie set standards of mducoon ru!_cs/:1{1\-‘tr(jscmcm/inu‘,wicws/I.rnimng to the
PMS Counterparts. Also, they are a revenue generanon souwsce, which cnutles
then o the Executve Allowance and by no means disenutles them (o the same,

A U1 NO space “made them bable” for recovery,
Copy of the regretis Annex-F.

10. Thar a summarnized picrure of Allowances offered to various civil servants under

the Ace of 197315 mbulated velow 1o mighlight the posioon before the Tonle

Tribunal:-
".\, .._.-'\.l-)IJUHl-l_l.-l;:l_'._'Ill. Perms & Condions as par tie Allowances .‘:i_ltlilg’lli; k
Ney i Civil Servanes Ace, 1973
- - '
1 | Pakistan Administraove services{PAS), | Performanc | 1300
Provincial  NManagement  Senvices  (PMS) | e/
(Founerly PCS-EG/PCS-5G] Execunve
Allowance
equal to
150%
2} Provincial Planning Service PPS | Planning 300+
(former Non-Cadree Service) Performanc
e
Allowance
.! equal to 151
! _ AR
| Pav/donth !




i
A 13 | Engneers of C&W, PHE, LG&RDD and | Technical  §600= |
Sl N lipgason Depariments) Allowance |
j equal to 1.5 |
Basic
| Pay/Month
4 | Police Officers BPS-17 to BPS-21 of the Police | Scheduled | 650+
Deparoment Post
Allowance |
equal to 1.5
of the inital
Basic
. Pay/Month
5 UETOS . _'\UO\:\-}u]Lfc“‘_‘._:s“__m_
| @1 50%
' disennnnue 1
| o i
| ‘ |
| | 1
| ] |
| |
Thus the \ppcllamx have been highly discriminated in the marters of financial .
benefirs.

11. That icis bearing in mind the afore-mentoned that the Appellant being aggnieved
of disciminatory treaument meted out to Appellants and_baving no other
adequate and ¢fficacious remedy after the tegrer, file this appeal inter-alia on the
following grounds: '

Grounds.

2. Becawse Fundamental Rights of the Appellant specifically those mennoned i
Arncle 4,9 18 & 25 of the Consutunon of the Islamic Republic of Pakisian 1973
are being violated by the Respondents in tking away the due nght of ahiowance
from the Appellants, while it is extended to others. The Honorable Supreme
Coure of Pakistan in 1991 SCMR 1041 (J.A. Shirwani Case) clearly bestowed the
enforcement of the fundamental tights on the Tribunal.

b. Because Aracle 38(e) of the Constitution of Islamic Republic of Pakistan, 1973
is specifically being made redundant through the acts of the respondents who
have made the already pénding dispanty of the Appellants and their cadre even
further sink to the borom of the deepest oceans, with no hopes of 2 ’11‘1) redu:\\

T v \[I.wil il I.\ .E'L[ Vhisibg \\L“I}L]”}.' I;I nE‘L "L.I ]'L L mu Icrxl SRR RITERNRT!
e, whieh v o woula chimmete e mequalny i ncoime e illl“b(_};'
e |\1du 1l inciuding persons of varous clusses sunlarly placed as Tod down i

2001 SCMR 1161, 2003 CLC 18, and 2019 PLC (CS) 238 (relevant para 12 &
13;. :

. . . RS Al
c. Because vested nghts of the appelhint are crested, which connoc e done avay
i | , .

with, due to the whims and wishes of anyone. Per the punciples of LOCUR._,-.
Pacnitenuae, the recovery and non-continuation of rhe '\ﬂowm'ce are both i].leg‘ »,

‘x'

m 2004 S(.\H{ 1864 .\ulu ant Para 7), 2020 PLC (CS) 1378 (mlcmnl para IU),




&

O

2020 SCMR 188 (selevant Para 4), and 2018 SCMR 691. The cas¢ of the appeliant
on the touchstone of the n1_mve-r{rf::rf:c<.i'precedents i one of sumght out

viotarion of the dictum of the Apex Court.

d. Because Respondents have not treated Appellanr in accordance with taw, rules
and nulier on sebyect and agied nvolanon of Arodde | ol the Consuwution of
[<larriy Rt:ptl])ht_‘ of Pukiaran, 1973 and |_1:1]-,|'\\'i’l|ﬁ_|_~. inored 0 remaove disproesn
arvngs of the Appellants as compared to the other counterparts, which s

unjust, unfuir and hence not sustainable in the eye of law.

¢ Because the Notficanon issued by the Finance Depariment Nouficanon vide
No. 17"0(5(_)51{-]])2—5,-"20121—22(]*_'.?«'('1&1['1\-‘& Allow) dated 07-07-2021. n clear
and unequivocal  terms, entitles all PCS/PMS  officers working i the
Goverament of Khyber Pakhtunkhwa, without any differennanon whether they
are from PCS executive, PCS Police, PCS, PCS secretanat or PCS Excise.

f. Because the legal principal “Audi alteram partem” meamng 'hear the other
side’, or 'no man'should be condemned unheard' ot 'both the sides must be heard
before passing any order’, the maxim irself says no person shall be condemued *
unhenrd Flence, no case or judgment can he decided wathout listening o the
poutt of another parr. This princple same was csrablished by the august
Supreme Court in Civil Petition No. 279-P/2015. The relevant poruna of the,

Judygment s produced as under, for ready reference;

“Any prr.acct‘.ﬂmg arising ou of the equity cannon be deaidea
without providing oppormunry of heanny. The learned High Court
ought o have followed the principle of audi alteram partem and
due process, which are basis of administravon of justice, expecially
when any order, if passed, might affect the rghts of the éngty not
party to the proceedings.

For what has been discussed above, we convert this petuon into
appeal, ailow i, set aside the impugned judgment and remand Qe
case back to the leacned High Court for a decision afresh after
affording “opporrunity of hearing to all concerned stcty. in
accordance with law.”

p. Because the Honorable Supreme Ceaurr of Pakistan has held i 2018 SCMR 691
thae nght once vested cannot be raken back i respect of allowunces n the

following rerms:

“As a sccondary and also tenuous argument, learned Depury
Attorney General contended that the Health Allowance 1 granted
ulndcr executive fiat without any statutory backing therefore the
same can be withdrawn by the Federal Government at any ume.
That is clearly 2 flawed contennon. Joas admitted that grant of the
Health Allowance and the terms of ehgibibty to receive the same
were determined by the competent authority, Ministry of Finince
in accordance with Rules of Business of the Federal Governmept
The onenal e of Plea £
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arcumstinees, the execunve o bineed by the rule o fucus
pocrntesae frum andateeally rescinding and remteving the benelic
availed by its vecipients. Reference is made to Pakistan, through the
- Secretary, Ministry of Finance v. Mohammad Himavarllah Farukhi
(PLL 1909 S0 407) and The Engmneer-n-Chiel Branch v,
Jadaluddm (PLID 1992 SC 207). Therefore, without a change of the
terms of cligibility for the Health Allowance even the prospectve
exclusion of the respondents from receipt of the benetic shall

“consutute arbitrary and unlawful acton.”

h. Because the ﬁppeUmn also place reliance upon the dictum laid in respect of

accrual of a right, which cannot be unilaterally taken back. The same is reported
as PLD 2021 8§C 320, and relevane porton ceads as:

“Orherwise the case of the respondent s also covered by seroon
24-A of General Clauses Acr, 1897, which cearly reficen that
once a nghtis accrued, the same cannot be withdrawn unless and
unti! 1t is established that the scheme was obtamed by pracucing
fraud or misrepresenanon. Section 24-A of the General Clanses
Act, 1897 18 reproduced as under -

"24-A Fxerciye of power under enactmenrs - ,

(1) Where, by or under-any enaciment, a power m make
any order or give any direction is conferred on any authority,
office or person such power shall be exercised reasonably, fairly,
justly and for the advancement of the purpuses of the enachnent

(2) The authority, office or person making any order or
issing any direcaon under the powers conferred by or under any

“enacument shall, so for as necessary or appropriate gIve teasons
for makeang the order o as the case made be for issm:xg the
direction and shall provide a copy of the order or as the case mav
be, the sdsrecuon 1o the person affecied prejudiciatly”

The contenuon of the learned counsel for the respondent
that the docurine of promissory estoppel i1s squarely applicable
has force. It is well settled that where the Governmenr control
funcuonaries make promise which ensues a right to anvone who
believes them and acts under them, then those funcoonanes are
precluded from acung dewimental (o the nghis of such
person/ciuzen. Otherwise the case of the respondent is also hit
by docrrne of "legitimate expectation”. Justice (Reured} Fazl
Karim_ in his book, "Judicial Review of Public Action<" ar page
1365 has equated the atoresmid doctune o the "faweness” and
equity which is Tégit_imntc attnbute of & public funcuanary The
relevant passage reads hke this:-

“The pusuficanon for treaung "legromaie expectaton” and
‘promiscory estoppel” wuether as proands foe judion! remew s,
anc, thas they both fall under the general head farencss’, and oo,
3 - ! 3 . . el YT 4 L RS . y - Ay "
that legiumate expectaton’ is akin 1o an estoppel. EGTED
This very doctrine has o history of appreciaton by this Court in
vartous judgments wcloding {1986 SCNR 1917 "4 Sumres
Enterprise v. The Federanon of Pakisian™ wherein it i held
under:--

iy




12,

-
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“le s a0 osertled rule thar an execuuve authonty

-cannot in excrcise of the tule-making power or the power

to amend, vary or rescind an earlier order, take away the
rights vested 1n the cidzen by law.”

i Bécausce the claim of the appellant also holds force and draws wisdom from the

judpment of the Honorable Lahore High Court in 2020 P L C (C.S.) 1378,

which relevane p(.n't_i('_m'rc‘.tcls as:

“Once oought hind bee. ceeaicd by oesrending beodhn afie
complying with codal tormabives then same could not be

destroyed or withdrawn--Constituuonal peaton was allowed.”

;. Becuuse the case of the appellanes s further strengthened by the dwem of
houarable Lahore High Court reported as 2010 P L C (C.8.) 652, whuch held

as

“Withdrawal of special allowance allowed to the emplovees---

Grievances urged by the petitioners wete that one month running

pay allowed o thern hud been withdrawn by the authoriges in view

of rthe risk allowance salarv package of the Punjab Police--

Peutionars had been allowed special allowance of une month

addinonal basic pay in addicon o their pay---Same was allowed as

Icenuve ‘L[IVL“.l'I to all the Police Prosccutors working as 1o Legal

and Inspector Legal; and the same had duly been pad 1o the

peridoners---Euhancement in the salanes of the Police Officials

l‘hrough spectal package was mrroduced w ravonabze dispanty 1o

the salances of vanous umis, ranks of the Police and 1w bang, same

at par with the salary of Islamabad and Motwrway Police ---I'rom

the order whereby benefits were withdrawn it was quite obvious

. that special incendve allowance offered to the petitioners of one

 addinonal basic pay scale per month had nor been withdrawn and

the petitioners could not be deprived of the said special allowance-

-Peuroners, 1 circamstances were enntled ro the same---

Authoriues were directed by High Court w allow the payment of

special allowance to the petigancrs: arrcars should also be pad o
them; and if any recovery had been made same be reimbursed.”

k. Because the Objective Resolunun which n pursuance of Arucle 2-A 1w now 2
substanove part of the Consnwoon, provides for equality, social jusuce as
enunciated by Islam and guatantees Fundamental Rights and before Jaw, socal
¢conomic and political jusuce cic. The very scheme of Consnrunon castes a
bounden responsibibty on all and sundry about the equality and equal protection
ol law. Viewed from this angle the refusal on the part of the Respondents to
equalize the positon of Appellants with other similarly placed persons is an

afivont o the Resolunon referred alyove and hence not sustamable. A

Because che prinaples of legomawe expectancy, which has ume and agan beeg

xamiﬁﬂ‘: fraes
rerterated 1o be one of the cardinal prnciples in respect of services laws by "e‘::,;:';”:;f}.-,:-i:w'
) : W WL ’
N Prenlmarern
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Apes cowrt and recendy n 2022 SCMR 694, has been untowardty shatwered by
the scnons of the respondencs. Appellind has the legiumate expectancy o be
yranicd o the Execunve allowances and cannot be denied the same, merely at
the whims and wishes of the respondents, who are commuiang tlegaliues one
afrer another to the deriment of the highest revenue generaung department of
the provinee.

- Because the punciples of fquality and Noa-Discriminavon aré areracred which

have been duly explaned n PLD 1957 SC 157, PLD 1990 sC 295, PLD 2003
SC 163, PLID 2005 ~C 193, and ather judgments also lay down the same

ponaples. which are atuwacted vt the case of the appellant

Bewiuse as menuoned carbier, the compeutive exam for PMS/PCS and ETOs
was and srill is one and the same. It was and is based on the same syllabus, same
].1;15"1-1'53 Csame exam and even the same result, interviews, psj.'n'!w_nlogicz-ll
assessment and training, sull the officers n the Excise & Taxation Deparement
are being treated differendy from other PMS Officers in terms of being gmnt.ed
allowances. The officers despite beng wsted and wained alongside their PMS
counterparts are not given the same allowances, is an abominaton per Article 25
of the Constirunun of the Islamic Repubhic of Pakistan. The case 15 also made
our trom diciwmes bd i 2019 PUCAUN 238 2005 PLC ONTO82, 200 L OS
1392,2016 PLC (CS) 491, 2015 PL.C (CS) 682, and 2019 PLC (CS) 1231 Under
the diceum Tad in 2009 SCMR 1 wheren it has been laid down that "when a
Tribunal or Courtdeaides 1 pumtof law relaung 1o the terms of service of a il
secvantwhweh covercd notonle e easie of the cna! sesvants wha lneaed by
abso of other ¢ivil servanes, who might have nor taken anv lepal procecdings, the
dictates of juspce and rules of good governance demand that the benefies of the
decision be extended 10 the other civil servants, who mighrt not be parties ro the
Huganon mstead of compelling tham o approach the Tobunal vt my other

e the benehio must be L:,\lcndcd ro the appellants

Because the cases of Appellant and that of PMS officers working in Attached

Deparmments and/or Adminisuanve Deparunents 1o whom the subject benefit

‘has been extended are similarly placed and postrioned serving m idenrical

cocumsances under the same Government within the same framework,
therefore, Appellants cannot be eated wath a different yardsnck and are thus
also entitled to the allowance on the analogy of Officers referred to hereinabave,

Tte conduct of the Respondenes as such nuneartes azmnst Arncle 25 of the

Covpvetron of il Repubbic oq Poeenmn, 1973

Because if the PMS Officers can be granted 150% of the basic pay as Execudve
Allowance, when they are so many in number, why the appellants whao are a toeal
ot t8 m number denied the benefit of the same.

Because the Adoinisiranve Peparment does not funcrion in isolation and k\
wlhiolly dependent upon its Artached Departments and the officers of the

Adminisuacve Drpfu tments are posted i the Arrached 1 Jepariments fre guently.

Norcover, <1Ufm” the posung of the cfficers of the Adminisiraue dnp.uu:u.l

v Auached Departments, they receve 1.5 Basic Pay "

.!!\ﬂ LY

Allowance which s nbf““
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perrussible ra the officers ot the sune s uached Deparunems dius disparty and

<

i o - . - . e - - N
discrnmmanon exists v wenns ol allowances w e oiticers of the same caliber

despire having same terms and conditons as decided by the competent authority.

v Beo wase under Arncle S of the Comsniaunn of the Tslamie Republo or Pakistan,
197 31l any Law, any custom or usape having the force of bowaf repugnnt 0 the
Fundamental Rights is void to the extent of its mconsistency and Stare has been
prohibired from making law which takes away or abridges such rights. Article 25
dictates thatall are equal before law and enntled to equal protecuon of law which

- s absa the basic concepr of Islam under which all persons simlady placed n

simuar circumstances st be wened alike and when certain ughts were made

available to one ot more persons similarly placed then all such persons similarly
pliced with them would stand entted to such rights. Thus in this backdrop of
the mater Appellant: have been kighly diseviminated  ins much a0 the

11

canon is not based upon reaconable and mntelligible differenta and
therefore, the acts and actions of the Respondents milicate against the concept
of cqualiy and equaliny in service 135 enshrned in Articles-25&27 of the

Covsranon of Tebme Republic of Padastan, 10773

Bho i {h‘i S cduenee the o les o Poluy WICOTPOLAICd 3T e
2 of the Consgrunon which have alzo been made the responsibiity of each Organ
and Authoney of the Srare 10 act upon it in <o far as the same relate o rthe
furcnons of the organs or authorin, divecis for the disconragement inreralia of
the Provincial prejudices amongst the citizens; the promotian with special care
of the educational and economic interest of the backward classes; for promoton
of social jusdce and for the etadication of social evils; the promotion of social
and economic wellbeing of the people including equality 1 earnings of

individuals in vanous classes of the service of Pakistan,

t. Because the Rules of Business of Khyber Pakhrunkhwa Government have been
Cwished down the drain by the Respondents with no regard for dhe law.

u. Because the Appellant cannor be made w sutfer for no fault of then own, that

Stoonn anarbiwary and illegal manner, wherein all the norms of nageral jusuce

have been floured, the law wmored, rules violated with the sole mtenvon of
depriving the-Appellants from thewr lawful share in allowances.

H

v. Beeause there have been ne complaines agmnst the Appellant i the performance
ot thewr.duaes, i case there are any delinquents (which there are noue n the
Appellants, al! having spodess careers) there is proper mechanism for proceeding
against them. Yet for no fault of the Appellant or the employces of the
department, the entire deparmental siaff s being made @ suffer and depaved

"o thew veswed inerests. '

w. Because there is evident discrimination in respect of pays and allowanceA ™S, RETE
: {

Dspite being the bighest revenue gencaring and collecting department, pays
s allowances are vor even compauble with other government deparuments,
And Because Finance Department s not comperent 1o declare whao s and whgv"“'
monot PRI officer. Y




g #3 X Because other prounds existwhich shall he rased ac the nme of arguments wath

@ . the permission of this Honorable Court.

Prayer:

1t is therefore most humbly prayed thaton the acceptance of thiz Appeal, may 1t please
this Honorable Tribunal to: '

. Declare that the actions of the respondent (Finance Department) dated

15.08-2022 (NO SOSR-INV/FD/115/2021 L&D, by virtee o which

the Fmance Duepartment regretted  the representauon of Appellants

despite the favorable commentis of the Excise Department to be arbitrary,
Ulegal, unlawtul and without any junsdicoon.

b Declare further lhi: the discon [mu,luon of Ih( [Exccunve -"”Owﬂnce

@b] 50% o be illegal, unlawful and withour any authorry vested in the

Finance Departnent.

¢ Deelaré rhat the recoveries affecred from the appellants to be illegal and -
unlawful and without any junsdicuon,

4 Dircet thar the Fxecunve Allowance @150% be conunued 4o the,

appellants forthwith with all arrcars and reunn the deparunent from
taking any further arbitrary decisions against the nppeljnnts.
¢. Granr any other relief thae this Honorable Tribunal may deem fir and

appropoate m the circumstances of the case

Interim Relief:

ILis most humbly requested that peading the instnt appeal, no recovertes be affected
N 4

from the appellamts and furthermore, the Fxecutive Allowance be direcred w0 be

contnued wll the final decsion of the appta).

Ap LLLmI

Th u}ugh

ALl GOH R DURRANI
Advocawe High Court
abgohartesdilaw.org
w +92-332-929-7427
The Law Firm of Shah | Durrani | Khattak
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" BEFORE 'I‘HE HON BLE KHYBER PAKHTUNKHWA SERVICE

TRIBUNAL PESHAWAR _

md§C Apphcatlon No l’lj 3 2/ 2024 |

In S ‘ e : '..'.. L
Service Appeal No. 1435/2022 S
Sufyan Haqam (Du‘ec.tor Peshawar Region}' Excise; Taxatiolh &
.‘Narcotic Contro] Department Khyber Pakhtunkhwa Peshawar .
(' " - ' PR (Pet:txoner)

| | VERSUS |

_1 The Govemment of Khyber Pa.khtunkhwa through Chlci'"

.Secretary, Govt. of KP Civil Secretariat, Peshawar

o2, The Fmance Department Govt. of KP through Secretary-

F‘lnance Govt of KP, Civil Sccrctarlat Peshawar.

: .3, The Exc1se Taxatmn and Narcotlcs (,ontrol .Department, Govt

~of KP through Sccretary Excise, Taxation and Nd[’COthS
Control Department Civil, Secretanat Peshawar :

4 Dlrecto‘r Gcneral_, Excise;. taxatlon and Neucotlcs Control

departmeht.'- I C vreeseeeens (Respondent)

APPLICATION FOR CORRECTION OF "CLERICAL -
. MISTAKES IN CONSOLIDATED JUDGMENT DATED:
.15.11.2023 OF SERVICE .APPEAL NO. 1435/2022
' WHEREIN 150% ALLOWANCE IN FAVOUR OF THE
. PETITIONER WAS ' ALLOWED, BUT ' INSTEAD OF
", 150% ALLOWANCE INADVERTENTLY/ MISTAKENLY -
1.5% ALLOWANCE AND INSTEAD OF GOVERNMEN'P
_EXCHEQUER ___ MISTAKENLY ~__ GOVERNMENT
EXCHANGE WERE WRITTEN/MENTIONED IN THE -
JUDGMENT DUE TQ CLERICAL MISRTAKES.. . "

Respectfully Sheweth

.I..- - That. the above menuoned service appeal has -
o already ‘been demded by thlS Hon’ble court \nde ,'
3udgment dated . 15 11.2023, but there are some |
" clerical. m13takes which i is hable to be rectlﬁed‘” e
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allowance 1nadvertently / mlstaken.ly 1. 5%

'--.acceptance of this appl:catlon the

- 14‘35 may L.indl

i _]udgment dated 15 11 2023 of service appeal no;

o 1435/2022 wherem 150/o allowance in favour of the '.

i

petltjoner was aJlowed but mstead of 150%

allowance -

- and 1nstead of govemment exchequer rmsta.kenly L

.government exchange was wrltten/mentloned in the’

_]udgrnent diie to clfl:ncal mIStELkBS which - ne ed to be~
rectlﬁed (Copy of |Sermce Appeal No 1435/2022

and Judgment dated 15 11 2023 is attached as

. Annexure A& B)

" That there 1S no legal bar on acceptance of thlS '

apphca tIOH

It is therefore, moet humbly prayed that on

. mentioned clerical mxstakes in the consohdated

Judgment dated 15 11 2023 of servzce appeal No.

orrected/ rectihed in the -

-—--5‘ I

e o fair admlnistratlon ofjustice M

Petitioner

at Khan Kundl_
Advocate High Court
Peshawar:

Istivevep -
wihals. }

above o




) 'C”
\D ) Arnexwe
13.06.2024 b Learned counsel for the applicant present. Mr._Asif ‘Masood /A3
Shah, Deputy District Aulorney alongwith Miss. Parkha Aziz Khan,

Advisor for the respondents present.

1 - 2. | Through the instant niisc. application the applicant 1S sccking.
correction in the judgment, which was decided on 15.11.2023. Record
transpired that " the -con;‘-efhcd' Sc;"vicc Appeal bearing No. 1435/2022
wherein respondents weie directed 1o treat the appellants at par with those
employees to whom “150% Fxccutive Allowance was allowed but instead
of “150% inadvcrtently “1.5%" was written and the word government
“exchequer” was mistakenly written as gdvemmen[ “exchange” in' the
judgment. This Tribunal, within the meaning of Sub-Section 2 of Section-7
of Khyber Pakhtunkhwa Service Tribunal Aci 1974, is deemed as civil
court under the Code of Civil Procedure, 1908. Section-152 C.P.C pl()»’lduh
for amendment of the judgment, decree or errors, _arlbmg therein from any R
accidental slip or omission, that may, at any time, be corrected by the court
cither of its own motion or op the application of any of the parties. In the
present case, the remaining Judgmem is correct but inadvertenly “1.3%"
was writteri instead of “150%” and the word government “exchequer” was

mmakenly written as government  “exchange” in the judgment as a

typographical mistake, which is an accidental slip. lhuefme office is
‘directed to make necessary correction in the judgment with red ink
accordingly. ‘I'his order, alongwith applicatidh of the applicant secking said
correction, be placed on file of Service Appeal No. 1435/2022 and

judgment aftes correction be again scanned. Consign.

(Farc m | | (Rashida Bano)

Member (E)
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TCE TRIBUNAL PESHAWAR

KHYBER PAKHTUNKHWA SEI

~ Sufyan  Haqyani,

=

(S}

Government of Khyber Pakl

Service Appeal No. 1435/2022

BEFORE: MRS. RASHIDA BANO. MEMBER (i}
MR, MUHAMMAD AKBARK HAN ... MEMBER (E

(Dircctor Peshawar Region), Excise, Taxation &

Narcotics Control Department Khyber Pakhtunkhwa, Peshawar.
‘ ' ' (Appellari)

4

'VERSUS

unkhwa through Chief Secretary, Civil

Secrciarat Peshawvar.

‘Government of Khyber Pakhtunkhwa through Secretary  Finance

Department, Civil Secretarial Peshawar.
The Excise and Taxation & Narcotics Control Department, Governmenl of
Khyber Pakhtunkhwa Peshawar. . '
Director General Excise, Taxation & Narcotics Control Deparunent.

' o .. (Respondents)

Mr. Gohar Ali Durani |
Advocate Cor T For appetlant

‘Mr. Muhammad fan

District Attorney ... Tor respondents
Date oF INSIUon. . ..oveeerirrerieeee 13.00.2020
Date ot Hearing.......oooooionvnenn. 15.11.2023
Date ot Decision......o.o.oooiinn 15.11.2023
JUDGMENT

" RASHIDA BANO. MEMBER (1) The ipstant -service appeal has™ been

instituted under section 4 of the Khyber Pakhtunkhwa Service Tribunal, Act

1974 with the prayers copied as below:

“Declare that the uctions of the respondents dated
'15.08.2022 by virtue of which the Finauce Department
régretied  the representation of 'apfwllanfs ‘despite  the

favorable comments of the Exdisc Department to be

. Servige Tribyn
Pesha war

DV ,

&7



arbitrary, ilicgal, unlawfal and without any jurisdiction.”
“Declare further that the discom-inuati(m of the Executive
allowance 150% to be illegal, un-lawful and with-out any
authority vésted in the Finance department” |
“Declare that the recoveries affected from the appcllﬁnts
to be'illegal and uniawful m;d without any jurisdiction”
“Direct t_hat the Executive Allowance 150% be
continued to the appelants forthwith with alt arrears and
retrain the department from taking auy furthier arbitrary
decisions against the apbcllams”" |
2. Through this single judgmeént we intend to dispose of instaht ;é;x*icc:
.._appéal as well as connected (1) Service Appca_l_No. 143672022 titled “Sufian
Haqqani. \(s .Govcrlnmenl of Khyber Pakhtdnkhwu [I'li'oﬁgll Chief Secrelary
and others”(2) Service Appeal No. 11;13.7;’2022 titled “Suftan Hagqani Vs
Government of Khyber Pakhiunkhwa through Chiet Secretary and Othl’S;’
(3) Service Aﬁpcal No. 1438/2022 titled “Dr. Lid Badshad Vs .Government
of Khyber Pakhtunkhwa through Chiel® Secretaiy and others™ (4) Scrvicﬁ
Appeal No. 1439/2022 titled “Faisal Khurshid Burki Vs Government of
) - Khyber Pakhiunklm*a. Lii.rolulgh Chlef S:qt‘gtar}f and others”™ (5) Service
o Appéall No. 144072022 titled “Said Ul Ami.n Vs .Government of Khyber
Pakhtunkhwa lhrough Chief Sccrétdry and others™ (6) Service Appeal No. _
144172022 tiﬁc‘:d “Suim Jhangra Vs .Government of Khyber Pakhtunkhwa
'throdgh Chicf Secretary and others” (7) Service Appeal No. 1442/2022 titled
“Masaud Ul Hag Vs .Government of Khyber Pakbtunkhwa through Chicf
Sceretary and others™ (8) Service Appeal No. 1443/2022 ttled “Fawad Igbal -
Vs .Government of Khyber Pakhtunkhwa 'L'hroughl Chief Secretary and

Q others” (9) Service Appcal No, 1444/2022 titied “Fazal Ghafoor Vs




"‘v-/

P

Government of Khyber Pakhtunkhwa thfough- Chiel Secretary and others”
(10) Service Appeal No. 1445/2022 dtled “Tariq Mehsud Vs .Government
of Khybcr Pakhtunkhwa thmugh' Chief Sectretary and ol'he.rs” (11} Service
Appeal No. 1446/2022 titled “Salah Ud Din Vs Government .of Khyber
Pakhtunkhwa through Chicl_’ Sccretury and others™ (12) Service Appeal No.
1447/2022 titled “'.I;'w.'edh Khilji Vs .Cox-crzi_nwrn of Khyber Pakhtunkhwa

through Chief Secretary and others” (13) Service Appeal No. 1448/2022

litted “Andaleep Naz Vs .Government of Khyber Pakhtankhwa through _

Chief Sccretary and others” (14) Scrvice Applcal No. 1449/2022 titled
“Rehuman Uddin Vs .Government of Khyber Pakhtunkhwa through Chief
Secretary and others” (13) Scrvicc'/\ppéal No. 1430/2022 titled “lImad
Uddin Vs Government of Khyber Pakhtunkbwa through Chie.l’ Secretary
and others™ as-in all_thesé appeals c@nmoﬁ queslioné of law and t:acts are

involved.

3. . Brief facis of the case, as given in the memoranda of appcal are that the

appellant applied to the post of in light of advertisement issued by Public
Service Comimission, Appellants mecet the criteria ~of  competitive

examination, interview and psychological evaluation like PMS & PAS

officer and thereafter also complete fraining like them spread upon period of -

{

cight months. That appellants were allowed executive allowance by the
government like other PMS Officers but same was stopped by respondents
which was not in accordance with law and rules on.the subject. It is

contention of the appellant thar they were not treated in accordance with law;

appellant are also Public Service Conunission: qualified officers; who were

. appointed upon recommendation of Public Service Commission after going

through the standard set by the Public Service Commission like PAS & PMS

Kervice Tribunasd -
Pexhawar
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officers 1o whom executive allowance was given by the government. They
contended that appellants had never applied for the exceutive allowance but

when the same was given/allowed to them so that created rights in favour of

. the appellants and now asking for recovery trom the appellants by -the

Finance Depm:un;m was unjumii-ﬁd_ Théy IaIIS(b) contended that appeilant were
rcvénue generating agency and contributed o the Government exchequer,
therefore, they ere entitled for the same which were unlawfully stopped/trom.
him. Appellants applied IIO the authority who turncd down their rc.qu.es'i_,

hence, the instant secvice appeal.

4. Respondents were put on notice who submitied writien replies/comments
on the appeal. We ha.ve heard the learned counsel for the appellant as well as
the ieamed District Attorney and :perused the case file with connectéd
documents in detail.

5. Leamed counsel for the appeliant argued that uppellant had not been treated
in accordance with law and rules. Article 4, 9, 18 and 25 of the Constitution of
Islamic Republic of Pakistan, 1973 were being violated by the respondent

department in taking away the due right of executive allowance from the

appellants, while extended 1o others: He further argued that the vested rights of

the appeHants were created, as it was allowed to the appellant by respondents at
their own, which could not be done away with, due to the whims and wishes of
anyone as per principle of locus poeniientiae, the recovery-and non-conlinuation

of the allowance were both illegal and unlawful and could not be allowed to

‘proceed. He further contended that Finance Department Notification dated

" 07.07.2021 was in clear and upequivocal terms, entitlement to all PCS/PMS

officers working in the Government of Khyber Pakhtunkhwa  without any

dilferentiation whether they were from PCS Executive, PCS Police, PCS

B SRR 5
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Secrétariat -or PCS Excise. He further argued (hat appellants were Public
Service Commission qualified officer who had passed the exam with same
syllabus and gone through eight weeks training like PCS executive theretore,

they were rightly given earlier this allowance and requested for its continuation.

6. Conversely, learned Deputy District Attorney for the respondents

contended that Establishment and Excise Department are two different
departments having different cadre and set of rules, standard of induction,
method of recruitnmient and promotion. He further contended that Excise

department is governed by its own set of rules 2018 and PMS runs under 2007

rules and its parent department Establishment& Administration Department

having _dil"l’crem nomenclaturp, schedule, promotion, training and induc‘ﬁon
method. If directorate of Excise, Taxation has not its own syllabus of training
Modu]le, then they should frame its own syilabus & 'I'réining Module. He
further submitted appeliants are not éovered_ under the pr-ovision of Finance
Department notification dated 15.08.2022 Excise Directorate are not covered
under the provision of l‘he. Dcp:upnenlfs notification as they are neither PAS,
PCS, PMS Officers ﬁor“poslcd Eléai;ISl_ the scheduled posts but are ihduclcd
through Khyber Pakhtunkbwa Public Service Commission as ETOs.

7.. Perusal of record reveals that appellants are the employees of Excise,
Taxation and Narcotics Conurol Departmeni‘, who were duly appoimnted as
their posts were advertised by the Pub-lic Service Commission in the hight oli"
wlhich they applied for it and appeared in the competitive examinations,
interview and after psychological evaluation they werce appointed, who were
fater on promoted as Dirclcmr. The scrvice structuse of v;irious departments
of the Khyber Pakhtunkhwa, including the appeliaﬁ[ and PMS Officers is
governed and rcgulnlgd by the Khyber Pakhtunkhwa Civil Servant Act, 973

and appellant also went through the same process of recruitment in BPS-17

LEKAlY
FPeshawat




fed]

like PMS officers in accordance with PMS Rules 2007 1e advertisement,
syllabus, examination, Iterview, psychological evaluation and even training

are the same. Rule-2(h) of the Rules o Business 19835 delines Department as

a self-contained Administrative Unit in the Sceretariut responsible for the

conduct of business of the Government in a distinct and specified sphere and
is declared as such by the Government. Similarly, the Attached Department

has also been delined under Ruie-2({b} of the Rules of Business as:

A Department mentioned in the Colwnn-3 of the Schedule-1. The

Schedule-1 tabulates the Administrative Departments, Attached Departments

and Heads of the Anached Departments.

Rule-3(3) read with Schedule-11 of the Rules of Business, provides for the
distribution of business of the Provincial Govcﬁunem amongst  the
Deparunents. Provincial Govcrm.nem' through Finance 1’.)ep.arlment sanctioned
Various aliowa.l_lccs ie  Excoutive/Performance/Technical/Professional

Allowance for various cadres. Similarly Tinance Depariment, through

“notification dated 02.02.2018, allowed executive allowance at the rate of 1.5 of

initial basic pay per month 10 the PAS/PCS/PMS n.ﬂ’iccrs in BPS-17 to BPS-21]
workhmg on scheduled post of the Establishment and Administration
Department vide other notification dated 02.08.2018 scheduled post allowance
was allowed to Police Officers of the Police Department to Officer OI?BPS-Ii?
to BPS-21 at the raie of 1.5 initial basic pay per moath. I'inance department,
through yet another notification dated 19.10.2018, atlowed technical allowance
to the Engineers serving iﬁ only four cicpamhent in BPS-17 to BPS-21 @1.5 of.

initial basic pay. Similarly vide notification dated 11.11.2019 (he _planning

cadre ofticer BPS-17 to BPS:20 were allowed  planning performance -

allowance at a same rate and doctors are also allowed of Health professional

Peshowa




bcing Public_ Servicp-COmmission qualiﬁed ofl“zcci-s were sta-rtcd p'a_vmunlsi ol

the allowance wuhout any u.qucst by thc appcllam for it. Ih]s allomncc Wi

12022 Lupon-.fWhich appé]'lla_ntls"-ﬂlcd 'departmcma;_ rc’preschta_[ion to reSponden[ on' .
- 01.06.2022. Ai(hoqgll'Administralivc Départment in their commenis Upon

. represeitation of appellant to the Finance Department fully endorsed the

":I_appdla:-ll"s". pica alndl'.r.ccﬁmmended"v.i-for (;Olillf'i]-l-llél.li()[] af 'allox-vancc'lnlu the -
'I.]"lndl‘lCL Dcpa;'tmcﬁi hvidc ordur daled 15.08. ’;’IU"Z u,_z_,rum.d n,pn.benltatron ot
.the appeliant and. also ordcrcd Ior recovery of the .1mour;l patd 0 appLHan[a
._is ._allcgcd by the gp};’ellanls’ th::lﬂlr_egrclul of a_ppéilant’s rcpr_cscmat'ion h)j tie .
':IFinfancc Dcpqr_tm.cﬁl_._'-causcd 'd“i's.paritylanld it was g‘iiscrimin‘zltion-wil-lh (he
zipj_a;eilants..Récovt':r_)}l of _Lhé- pa.id-'au.noum T.‘romI the appélllanls was against the’
Ia'\_# as appellants n'u;%’(.’,l" Iaﬁptied. t"pr- thal andlllii'j;-vas stated |'(.') them by the
c}lupért_mcnt_it:seIf, whidi was t-n:‘.'rllncd-byulhc F'inanicc Depalrtmém.us irrcgulfﬁrhy, .
| IA-pjj't:liénii.a']le_ged Ihz.sf' 11]0)"\\;¢rc nol tréatc_d in .:iccordancc with :Iaw.
8. .. | Main. contt.nl@1 of. lhc. appcllanls. is that ﬂ@y are ent:llcd for executive
L _ N L :
i _ -alloﬂvancc at the rat¢"01' J'.; % of mma] bamc pay because thcy (,mm,d nto -
Ils_élwic_c after, going_'.through the samce inroccdurc,.mcthod of recruim-lgn_{.
thfoug’h which PMS P(,S and ].)AS {I'J'_I'f'ic;‘e'rs are re-crluilc'd e advclrliscnicm Ey-'
Ih-,‘c Pubiic_ Sér\;ice Cl‘)_iﬁm.is'si(')n' ol the Ipost, c.mn;éciii..i'v.e. wrilu.cﬁ c,\'alnihe}'iidr_] _i.n
c‘igi]t similar subjcc‘llsl'-- rather 'iﬁ'-' -sa'mchl;'»'_ui)‘iecla;'fs_ylllulm,s, psg?clmtogita!l E
'-cvaiﬁatloﬁ dlld mtcrwe‘\.vs in]low(.d b)' qann,ﬁtrauung modulm of uOh[ months.

Appcllants exam werc: conducted und«.,r PMS Rul;s 200?

18 t]‘ldt they were dlSLI’]IT]IIIEl[Cd and were not equally treated as almost all the'
cadrudcpdrtmcnUcmployecs and oitrCU WEre - '1110\\ ed dHOWdHLC blll the-
uppellants are deprrvcd frOm i, W hlch created (]Ib}]dl ity and m]u%uu,

1.9, bcheduled po:-.l hy he Lmvunmcnl 1S ONE \\’hlbh 15 speciiically mcmmnui

&3 i:_,
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o)

i scheduled appended with provision PMS Rules 2007. The post of the

appellants are not mentioned in it and appellants are working under Excise

10.  Itis evident on record that employees of almost all the departments were
150
allowed allowances at the rate of .of their basic pay and appellanh were
deprived from it, despite the fact that they are revenue generating agency and
o xchequck '

contributed to government EXChangd with thetr eftorts. Therefore. they mli
have to be treated at par with the employecs ot other departments. Hence, they
may also be given the same treatment and atlowed any altowance, which Lhe
Finance Department decms appropriate to name it.

11, As a sequel to above discussion, we arc unison (o dispose of this appeal .
as well as connected service appeals on the above terms. Cost shall follow the

events. Consign.

12, Pronounced in open court in Peshawar and given under owr hands and

- seal of the Tribunal on this! 3" day of November, 2023,

L’

(MUIIAM]\ AM/I\HAN ) (RASHIDA BANO)

Member (L) ' _ Member (J)
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