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. PARA WISE REPLYON BEHALF OFRESPONDENTS Soervige l‘ribun H | |
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Respectfully Sheweth: -~ : ‘ .

Dated

 PRELIMINARY OBJECTIONS.

I) - That the present service appeal is not maintainable in its present form. |

- 2) o That the appellant has not come to this Hon ble Tribunal with clean hands |
~3) . That the present appeal is badly time barred. : : S

| 4) + That this Hon’ble Service Trlbunal has 1o Jurlsdlctlon to entertain the present N

service Appeal.

5) - That the appellant has got no cause of action and locus standi.

e — —

6) That the appellant has suppressed the material_ _facts.from th'.is Hon’ble

B "Tribunal. . | Lo - - ;
7)  That the appeal is bad due to mis-joinder and non-joinder of necessary
N Ipartles ' l
- ONF ACTS:

|
1._ Pertains to service record of the petitiorier, hence needs 1o comments. T ‘|
2. Incorrect, plea taken by the appellant is not plausible because .every Police
o Ofﬁcer is ‘under obligation .to perform his duty honestly and vigilantly |
because in pohce department no room lies for lethargy Moreover every I
Police Ofﬁcer is duty bound to perform his duty wherever he is

transferred/posted. Furthermore service record of the appellant is

' blemished.

3. Incorrect, the appellant while posted as Reader to respondent No. 03 was

charged in case vide FIR No 38 dated 25.05.2020 u/s 324/148/149 PPC -

. Police Station Talash. According to the contents of FIR, the appellant

- along with others co-accused were charged by the injured complainant Lal

Muhammad for the commission of attempt to commit qatl-i-amad. The
c(jrnplainant got hit and sustains injuries as a result of effective firing. The

weapon of offence i.e. (Pistol) was recovered from the direct possession_;of




 the appellant The occurrencs was w1tnessed by the ocular w1tnesse%

During 1nvest1gat10n the accused were found 1nvolved in the commlssmn of

offences. Due to severity of o_ffenee,. the. bail petition of the appellant was

turned down up to the forum of honourable Supreme Court of 'Pakistan |

Wherem after conclusmn of trlal the sentence u/s 324 PPC i.c. 05 years. and

X u/s 337-D PPC ie. 05 years, rigorous 1rnpr1sonment awarded by the trlal_

court was also maintained. (Copy of FIR, sentence orders attached. as

- ... annexure A-B-C- D)

Correct to the extent that the learned tr1al Court of Addltlonal Sessmns :

| Judge Timergara convicted the appellant in case FIR No. 38/20 u/s

;;;;;;

324/148/149PPC/337- D/337-F(111)/337 F(v) and in FIR NO. 39/20 u/s
15AA, Police Station Talash, as guilt of the appellant was proved beyond

......

any shadow of doubt after recordmg pro & contra evidence.

. Incorrect, the competent authority on account ~of gross  misconduct as

disCussed' in para above issued charge sheet along with statement of.

allegations to the appellant and DSP/ Maidan was appomted as enqu1ry

officer to conduct proper departmental enquiry in accordance with rules o

The enquiry officer on scrutmy of record and recording th_e statement_g..;o{fi
concerned found him guilty and recommended that since the criminal cases
are under trial and fate of enquiry be kept pending till the decision of

learned trial court. However in the meanwhile the leaned trial court vide

judgment dated 11.02.2021 convicted the appellant hence, the competeht

B authority in light of order ibid and recommendation of enquiry ofﬁcer re-

opened the said enquiry, removed the appellant from service vide order

dated 22.03.2021.( Copy of charge sheet, statements of allegation enq_t__nry _

report, removal order, statements of eye witnesses attached as E-F-G-H-I)—

. Pertains to the record of cr1mmal appellate court, hence needs no comments

. Para No. 07 of the appeal is incorrect and m1slead1ng ‘Appellant bemg

aggrieved from the judgment dated 03.05.2021 of the-Peshawar High Co_!g}jt
Mingora bench Darul Qaza Swat filed criminal petition No. 566 of 20-"2'l"_

- before the Honourable Supreme Court of Pakistan Islamabad which was

dlsmlssed vide - order dated 20.09.2021 and the conv1ct10n order - of

- Peshawar High Court Mingora bench Swat was maintained. Appellant aftet
| e){hausting all available remedies, a'ppr"oach the complainant party and got

. compromise.




»

8. Correct to the extent that appe lant ﬁled department appeal to the appellate

authonty ie respondent No. 02 The appellate authority (Respondent No

02) by taking a lenient view, partially allowed the appeal of appe-lnant-.;lay

) converting punishment of removal from service passed by _-th_e

Superintendent of Police Investigation, Dir Lower (Respondent No. 03) 'in._tp
“Censure” and re-instated him into service. (Copy of appeal and order on

appeal annex as J-K)

. The review petition filed by the appellant before Respondent No 01 was

rlghtly rejected being merltless as the appellate authority has already taken
a len1ent view (Copy of review petition and orders passed by Respondent

No. 01 is attaohed as annexure L M).

10. The appellant has got no cause of action to file the 1nstant appeal and the

 GROUNDS

| same is liable to be dismissed on the following grounds.

() Incorrect, the orders of respondents are quite legal-in accordance ‘with“th’é

law/rules. Appellant is not entitled for the back benefits on the prlncrple of
“no work no pay”, as he has not performed any duty. (Copy of final show -

cause Notice attached as annexure “N”.

(I1) Incorrect, the actions of the respondents are in accordance with law/rules

and no violation of any provision of the Constitution of Pakistan has beet

committed by the answering respondents.

(H-I) Incorrect, the appellant has been treate—'d‘in accordance with law, rules and g

policy and no violation of the constitution of Pakistan has been committed

by the respondents

(IV) Inoorrect the appellant was convicted in crlmlnal case by the trlal Court and

the- sentence remained intact till appellate forum i.e ngh Court and

Supreme Court. After conviction, the convict/ appellant filed application u/s

B 338E (2) of PPC on the basis of compromise and thus he was acquitted. The

appellant filed departmental appeal before the 'respondent No. 02__'and,_. tlle
appellate authority by taking lenient ’view modified the punishment of
removal from service into “Censure” and re-instated h1m into servrce
through speaking order. Appellant has not performed any duty. durlng
intervening perlod hence not entitled for monetary benefit on the prmolple
of “no work no pay”. The actions of respondents -are quite legal‘,:._rn

accordance with law/rules.
: .




V) Incorrect all the actions of respondents are based on facts within . the

» Jurlsdletlon and no misuse of powers beyond the JurlSdICtIOI’l has been i

committed by the respondents

| | (Vl) Appellant is not entitled for the back beneﬁt as discussed | in paras above
- (VID) Appellant was treated strletly as per law/rules |
(VI Incorrect, the true perspective of the settled principle. is that “no one
should be penalized for the act_' of other.. The appellant case 1sond1fferent
footing, as he was directly charged in criminal case and he was conv1cted
by the trial court and the conviction of appellant r_ernained .i'ntact t.i.ll hlgher
- forum.. | | _
(IX) Incorrect the respondents observed the._prescribed rules/regulatlon while
- 7 dealing, with the case of appellant As the appellant was conv1cted and
committed to pl‘lSOIl and was not in active service, nor performed duty |
during the mtervenmg period, therefore he is not entitled for baek beneﬁts

-.-.l‘- -.

- on the principle of “no work no pay Appellant was treated in aceordance'
with principle of natural justice. | | |
(X) Ineorrect the appellant after aequ1ttal on the ba51s of compromise filed
- depa-rtmental appeal before the respondent No. 02 for re-instatement m_l__to
se"ryiee-, which was partially allowed and he was re-instated as diseussedl;li_;r;i |

. 'paras above.

(X1) Reply already gwen V1de para above. | L
_(XH)Incorrect the appellant has been treated in aeeordance w1th law and rules
-and no rllegallty has been commrtted by the respondents

(XTI Incorrect, as already discussed in preceding paras.

(XIV) Incorrect, reply already given vide para above.

(XV)  Incorrect, reply already given vide para above. - . A

(XVI) Incorrect, the orders passed by the respondents are speaking and legal and

no illegality has been committed by the respondents Furthermore each and

every case has its own facts and merlts.. | |
(XVII) The respondents also seek leave of this honorable Tribunal to rely on

additional grounds at the time of arguments.




PRAYER: -

- _ It is therefore humbly prayed that on ac'ce_ptanlc_e of this _Para-Wiée i‘epiy,

‘the appeal may graciously be dismissed with cost.

" Regional Police Officer,

Sﬁperihtc?ndent of Police | -
Malakand at-Saidu Sharif Swat "

Investigation Dir Lower

. Matakand Region,
Saidu Shatif, Swat.

_ Respondent No.03 : ) __ Respondent No. 02 .
(RASHID-AHMAD) ' (Mulammad Ali Khan) PSP
-~ Incumbent S ' : Incumbent
Superintendent of Police - « oot Police Officet, -
~ (Invest) Dir (L), | ~ Regienal Police Oni |

(Rizwan PSP L
- Incumbent
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AFFIDAVIT.

I do hereby solemnly affirm and declare on Qath that the contents of

Para-wise reply is true and correct to the best of my. knowledge and belief and

nothing has been concealed from this Honorable Service: Tribunal

Superin ende t of Police

Investlgatlon' Dir Lower
Respondent No.03
(RASHID AHMAD)

Incumbent
syperiptendent of Police
(Invest) D:r (L}

et ———

e v ——
o ———
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RN I

| POWER OF ATTORNEY | %5
Mr. Ibrahim Khan DSP- Legal Dir Lower is hereby authorized to appear on our

" behalf and submit all the relevant documents as require_d by the Honorable

Service Tribunal in the above Service Appeal.

Superintendent of Police egional Police Ofﬁcer, |

Investigation Dir Lower Malakand at Saidu Sharif Swat
Respondent No.03 _ Respondent No. 02
RASHID AHMAD Muhammad Ali Khan (PSP)
| Sube Iglc:tlll’rll)_e:l'ltt ¢ poli o , Incumbentd“_é
uperintendent of Police vivanal Police Officer: .
_ p (Invest) Dir (L) Regienat Police B

‘Malakand Regio;-
S5 Stialtt, Swats

[T
iR

Responde
(Rizwan Manzoor) PSP

 Incumbent
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. JUDGMENT SHEET

IN THE PESHAWAR HIGH COURT,
MINGORA BENCH (DAR-UL-QAZA), SWAT

‘ (Judicial Department)

CrA 44-M2021

Appellant(s): (Hayat Muhammad) by .

Mr. Hazrat Rehman, Advocate.

. : i ) . .

" Respondents:-  (State) by
" Mr. Razauddin Khan, A.A.G.

(Lal Muhammad) by :
- Mr. Javed Akhtar Tajik, Advocate.

Date of hearing: ©  03.05.2021

JUDGMENT

ISHTIAQ IBRAHIM, J.- This criminal appeal is

directed against the judgment dated 11.02.2021

rendered by the learned Additional Sessions Judge,

Timergara, District Dir Lower, in case F.LR No.38

L

dated 25.05.2020 registered under sections
324/148/149/33-7-D/337F(-iii)/337F(v)_ P.P.C ~at
Police Station Talash, District Dlr Lower, whereby

the appellant was convicted and sentenced v/s;

t. 324 PPC to' seven (07) years
Rigorous Imprisonment; )

2. 337-D PPC to five (05) years
Rigorous  Imprisonment,  with
directions to pay arsh-equal to 1/3 of
diyat to the injured;

3. 337F(iii) PPC to one (O1) year
Rigorous Imprisonment  with
directions to pay Rs.50,000/- as

o =L | daman to the injured; and

>

337F(v}»PPC to one (01) year
imprisonment, with directions to pay
~ Rs.50,000/- as daman to the injured..

All the sentences were ordered to
run concurrently.

SABT ALY SG: HON'BLE MR, FUSTICE JSHTIAQ IBRAHIM




The complainant has -also filed the

connected Cr.A  No.65-M/2021 titled ‘Lal

'Muhgm:mad Vs. The State and others’ against

acquittal of the co-accused while Cr.R No.23-

M/ZOZII titled ‘Lal_Muahmmad Vs, The State and |

another’ for enhancement of above sentencé of the
appellant. -

Since, all the three matters are the

~ outcome of one & same i'mpugned judgment of the
learned trial Court, therefore, all the matters are

. decided together through this single judgment.

2 . On 25052020 at' 19:30 hours, the

complainant Lal Muhammad (PW-3) in injured
condition at Shamshi Khan Hospitail in the presence

of his brother Bakhtiar Khan (PW-4) teported the

matter before Noor Muhammad Khan A.S.1 (PW-2)

to the effect that on the eventful day Iaf .-1-8:00_ hours, |
appellaﬁt Hayat Muhammald alongwith éé-éccuse_c_l
Saeed Wali, Hanif _Muhammad, Ashfaq Muha'mtﬁad
and Nisar Muhémmad (respondents in Cr.A No.65-

M/2021) were abusing near the house of the

complainant. Upon asking the réason, they said that

why their water-pipe has been disconr‘iected_ and
simultaneously amongst the accused, the present

appellant Héyanuhammad got"infuriated and fired

SABZ AL §8: - HON'BLE MR. JUSYICE ISHTIAQLIBRAYIM
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-+ =~ ==~~~ at the complainant, as a result, he sustained injury on
front left side abdén{eh. Motive was stated to be the
b-tim.e]y altercation. This report of the complainanf

was taken down in sh_ape of mufasila Ex.PA/1, on
the ba.sis of which, the F IR Ex.PA was chalked out

against the accused.

3_ | | ’In‘jury. sheet Ex.PWl/i of the
c.omplainan.t was - p’fe_pared. He was t;xaniined : by
doctor Muham'mad Igbal (PW-12). Inv_éstigation m
tl"1'¢ case was conducted by Shah Nawa_.z K__han A.S.II
(PW-II)I who “prepared site plan .EX.PB at tile
instance  of eyewitnesses. Two émpties- were
fecovered from th_e spot vide rebovery “memo

Ex.PWI/1. A 30 bore pistol was also taken into

‘_po'ssession, which_ was pi'oduced by PW Sirajullah
dluring_ investigation Qide mefno -Ex.PW‘?/! and iﬁ
this regard a 'separate_ case vide F.ILR No.39 dated

25.05.2020 u/s 15 of the Khyber Pakh’_cuﬁkhwa Arms

Act, 2013 was registered at P.S Talash. On arrest

C . / , and completion of investigation, challan against the

o .accused was submiﬁed before the learned trial.
QD ﬂ// Court, where after the compliance of'pr.ovisiqn' of
. | (/%7 | section 265-c Cr.I-’.C,\ on 08.09.2020 .tHey were
.Jforma_lly indicatéd, to .which, they pleaded not guilty

and. claimed tfiél- In order to substantiate its

_sasaur S8t HON'BLE MR, JUSTICE ISHTIAQ IBRAHIM
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allegation against the appellant, the prosecution

examined as mdny as 12 PWs. Thereafter,
statements of the accused were recorded u/s 342

Cr.P.C, wherein they neither wished to be examined

-on oath nor desired to produce evidence in defence.

4. On conclusion of trial, the appcliant was
cohvicted and sentenced by the learned trial Court in

the manner mentioned above while co-accused were

acquitted through judgment dated 11.02.2021,

hence, this appeal alongwith-the above connected

criminal appeal and revision.

-8, - Arguments heard and record of the case

perused with the valuable assistance of learned
counsel for the parties and learned A.A.G

representing the State.

6. Allegation against the appellant is that

he has caused firearm injury to the

injured/complainant (PW-3) through firing. The

prosecution case mainly rests upon the. -té'stimlonies
of  injured/complainant  Lal 'Mu.hammslid, '
eyewitnesses namely Bakhtiar Ahmad.an_d Siraj
Ullah \#hoIWere examined during trial before the
learned trial Court asl PW-3, PW-4 & PW-7,

respectively. From critical = analysis of . the

saszau? S8 - HON'BLE MR. JUSTICE 1SHTIAQ IBRAHIM




 testimonies  of these pro"s_ecution witnesses
parti'cularly their cross-e);amination; 1t appears tl_'la-t
their testimonies are t_ruétworthy abd confidence
- inspiring as they have remained consistent on all the
rh_aterial points and there Woﬁld hardly be any
'rhaferial cohtradiction in their;state.ments to discredit
their testimonies despite they were subjected by the
defence_tb_ a lengthy cross examination. In their
statements, they have conﬁrfn;zd each"and every
E;SpBCt of the incident. The defence éou’ld not-extract

“a single word from their mouths, which can suggest

that the occurrence has not taken place in the alleged |

m(_ide and manner, thus, their presence on the spot at

the relevant time was natural.. Sustaining serious
firearm injuty in the incident by injured/complainant

Lal Muhammad (PW-3) itself .establishes. his

presence on the spot. Keeping in view the distance

between the spot and hospital, it is to be considered

/ | [/ as a .promptly lodged report. it is a. daylight
occurrence and besides the 'motiye, both the parties
are residents of same vicinity knbwing each other. A

ISpeciﬁc role of firing at the injured/complainant has

the evidence of the prosecution witnesses which can

either suggest.mi_sidentiﬁcation or substitution of the

real culprit. The site plan Ex.PB also establishes
$ABZ ALIT® $B: - NOI!-'ElE MR. JUSYICE !SHTU\Q IBRA_HI_M )

been assigned to the appellant and there is nothing in
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presence  of the appelia'nt as well as of the

“eyewitnesses and injured/complainant on the spot at

fhe relevant time. Though learned counsel for the
appellant has po'inted out certain shoﬁcomings an_;i
negligibie inconsistencies 'in statements of the
eyewitﬁgsses, which in the-.firm view of this Court
are not sufficient to discard the prosecution version.

Even if testimonies of the other eyewitnesses are

~disbelieved then too in peculiar circumstances of the

case, sole testimony of the injured/complainant by
itself is sufficient to bring home charge against the

appellant.

7. ‘In addition to the abc;vé,. the

circumstantial evidence is also in line with the .

ocular account of the occurrence as through recovery

memo Ex.PWS5/1, during spot inspe_étibn, two

empties of 30 bore were recovered from the spbt.
The F.S.L report Ex.PX confimming the hoIe; in the
garments of thé injured./complainant due to firing
further st"re.ngt_hens the prosecution vefsi_on. This fact
has also been disclosed by fhe doctor (PW-1 2) in his *

report. Regarding the motive too, all the PWs are

“unanimous and they all have reasonably established

their presence on the spot at the relevant time.
However, ] am not impressed by the evidence

sazalzs  SB:  HONBLEMR. JUSTICE ISHTIAQ IBRAHIM




: ~—~'.-'-rega1_*ding- fh_e recovery of crime _pistoi éllege_dly

snatched by Sirajullah (PW-7) from the appellant

and given to the police because the 'same does not
find any mention either in the F.LR or in the
statement of other eyewitness (PW-4) named in the

F.IR. Moreso, the recovery or non-recovery of

“crime weapon in a case would hardly make any

difference when othetwisé the prosecution has been

able to bring home charge against the _accused
fhfough consistent ocular account. The recovery qf
this crime. weapjon-has already been disbelieved
todéy vide my separate judgrﬁcnt _ir_1l_t_hc connected

Cr.ANo4s-M/2021.

8. Coming to the medical evidence. The

same was brought'thr'ough Muhammad I‘qba.l (PW_

12). His report in this regard is Ex.PWI12/1.
According to this witness, there was an inversion
wound on his left groin region with corresbbnding

holes | X 1 cm on shalwar and gamiz with blood

‘stains. -According to him, since 25.5.2020 to

02.06.2020, the injured was admitted at DHQ'
Timergara and his -explorator_y l'apa_rotd_my' was
ddne_. The mediqal documents coupled with
statement of the doctor (PW- 12) sl’_low that the injury

was extended to the body .cavity and thus the

s SBi  HON'BAE MR JUSTICE ISHTIAQ BRARIM
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abdominal injury of the victim was rightly declared

as jurran. This PW was also subjected by the
defence to a lengthy cross examination, however,
during his statement, he has confirmed all the events
felaﬁng to medicél examination of the injured |
condl;cted by him. His statement is _cdmpletely in
line with statements of complainan_t/ﬁictim (PW-3)
and other eye\vitnesses (PW-4 and PW-7) as well as
other circumstantial evidence éf the occurrence.
However, acco.rding to radiologist opinion dated
0.8.6.2020, fracfure acetaﬁulﬁﬁ with 'fofeign body of
metallic densify (bullet) seen at right iliac bone
above hip joint, therefore, nb fractur¢ seen X-Ray
Lumber spine. Similarly, - there .is no opinion.o_'_f.
doctor regarding laceration. Thus, 1n the
circumstances, in absénce_of the required_ evidence,
th¢ cor-w;iction & sentenced of t.he-appellant under
sections 337-F(ui) & 337F(v) P.P.C are ‘not

sustainable.

9. - Regarding the quantum of SEntence, it
may be noted that at the réfévan_t timg an altércat_ion
has taken place between the parties and there is
nothing in the e\-ridence' which could show previous
enimity of the parties, ex;:ep_t tﬁe instant altercation,

which has admittedly taken place on the issue of a

SABZ AU 50: NQN'éLE MR. JUSTICE ISHTIAQ 1BRAHIM




~water pipe. There is nothing in the evidence that

'whatb ty}ﬁes of hot words were uttered by the
appell_ant/accused _prioi‘ to the occurrénce. _I.t
appears from the _recorci that the occurrence has
t_éken_ place without any premeditation énd the' |
present incident  was ensued by an .a]te_rcation.
Besides, the Iinjured has sustained.a-sing]e .ﬁrearm

injury, which excludes the repetition of fire.

Therefore, in such circumstances, the conviction

and sentence awarded to the appellant by the

-lgamed trial Court would be é bit harsh.

‘Resultantly, the prayer for enhancement of

punishment of the appéllant set-up by complainant

(PW-3) in the connected Cr.R_23-M/202] is

declined..

10. So far as the _acciuittal of ‘co-accused

who are respondents in the connected Cr.A 65-

'M/2021 is concerned, suffice it to say that except

their alleged presence on the ‘spot at the relevant
time, no other overt act either assigned or proved
against them on the record. Moreso, the eyewitness

(PW-7) admits that the other accused have not even

 made aerial firing. Thus, in the circumstances,

even their alleged presence on the spot at the

rélevant time is doubtful and as such they were

szaure  SB:  HONBIE MR. JUSTICE ISKTIAQ IBRAHIM
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rllightl’y acquitted by the learned trial Court thrdugh

the impugned judgment.

.._1__1_, - For what has been .discussed above,
the appeal in hand is partially allowed. .Re.sulta,n'tly, '
the cqnvigtion ”& sentences awarded to the
appeilant_ by ‘the lfaarned trial Court under 'sect:idr'ls'
324 & 337-D- PPC are maintained howevér his
COHVICUOH u/s 324 PPC is reducecl from seven (07)
years RI to five (05) years R whereas. his |
conviction & sentences under sections 337F(iil) &
337F'(v.)' P'PC owing to- the above .reaso;xs' are- set
asidé. Both the sentences of the appellant u/s 324 8:

337-D P.PC shall run concurrently, with beneﬂ_t_ of

" section 382-B Cr.P.C.

12, Consequently, the connected crd”

No.65-M/2021 & Cr.R 23-M/202] being meritless

are accordingly dismissed.

Announced,
D{ 03.05.2021

$ABZ ALIT* S8: -HON'BLE MR, E [} A I_M




IN THE SUPREME COURT OF PAKISTAN
{APPELLATE JURISDICTION)

PRESENT:

MR. JUSTICE SAJJAD ALI SHAH

MR. JUSTICE YAHYA AFRIDI

MR. JUSTICE SAYYED MAZAHAR ALI AKBAR NAQVI

AFK.

CRIMINAL PETITION NO.566 OF 2021
{Against the judgment dated 03.05.2021 of
the Peshawar High Court, Mmgora Bench
(Dar-ul-Qaza), Swat . passed in Criminal
Appeal No.44-M/2021)

Hayat Muhammad :
' ... Petitioner(s)

Versus

State through Additional Advocate General, KP and another
Res;:ondent{s) :

- For the Petitioner(s): Mr. Asadullah KXhan, Chamka_ni, ASC

For the State: Mian Shafagat Jan, AddLA.G. KPK

Date of Hearing: 120.09.2021

—
—— ~

ORDER

SAYYED MAZAHAR ALl AKBAR NAQVI, J.- Through this petition
under Article 185(3) of the Constitution of Islamic Republic of Pakistan,
1973, the petitioner has called in question the judgment of the
Peshawar High Court, Mingora Bench (Dar-ul-Qaza) Swat dated
03. 05.202;7. whereby his appeal was partially allowed. _ _
2. As per contents of the crime report bearing FIR No.38 dated
25.05.2020 registered under Sections 324, 148, I 49, 337D, 337F(ii)
and 337F(v} PPC at Police Station Talash District Lower Dir lodged by

Lal Muhammad son of Taj Muhammad it was alleged that five persons
in furtherance of common intention gathered close to his house and cut
down the water pipeline. One of the accused Hayat Muhammad turned
furiated'and made fire shots with his pistol which landed on the front
left side of abdomen, as a consequence the complainant sustained
- ingury. The _moﬁue behir_v.d the d@nence was disclosed as cutting of
water pipeline. In pursuance of the aforesaid crime report, the matter
was entrusted to Additional Sessions Judge, Timergara, District Lower

Dir. Charge in the aforesaid crime was framed against the accused

ATTESTE
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CRIMINAL PETITION NO.566 OF 2021 ' " 2

persons. After completion of the same, the petitioner was convicted and
sentenced as under:-

{i) Under Secnon 324 PPC to seven years RI;

(i) - Under Section 337-D PC to five years RI
with directions to pay arsh equal to 1/3 of
diyat to the injured;

(ii} ~ 337F(iti) PPC to one year RI with directions
to pay Rs.50,000/- as daman to the
injured; and

‘iv)  337F{v) PPC to one year imprisonment with
- directions to pay Rs.50, 000/- as daman to
the injured. :

All the sentences were ordered to run -concurrently. The
judgment of the Triai Court was assailed before the learned High Court
thmugh Cnmmal Appeal No 44-M/2021. The learned High Court after
taking into cons:deratlon the facts and circumstances of the case and
pmvzdmg opportunity of hearing to both the parties, maintained the
qoﬁviction awarded to the pétitibner under Sections 324 and 337-D
PPC, however reduced the sentence from 07 years to 05 years Rigorous ©
Imprisonment under Sectz'tlon 324 PPC, whereas the conviction and
sentences awarded under Sections 337-F(iii} and 337-F(v) were set
aside. '

' 3. During the course of proceedmgs before this Court, the
learned. counsel for the petmoner vehemently contertled that the
statements of Lal Muhammad (PW-3) and Bakhtiar Ahmad (PW-4) of the
ocular account are- at variance which do not inspire confidence.
Contends that other prosecﬁtion witnesses produced by the prosecution
are only corroborative in nature, hence the conviction and sentences
recorded by the Trial Court and upheld by- the High Court are not
sustamable in the eyes of Iaw When confranted the learned counsel
admitted that it is now setiled pnnc:ple of law that the statement of
injured PW if corroborative with medical evidence is sufficient for
conviction. - . | |

\ 4. | On the other hand, the learned Law Officer has opposed
tﬁe contentions raised by the learned counsel for the petitioner and
_supportéd the judgments of the Trial Court and the learned High Court.
5, We have heard the learned counsel for the parties and

-

gone through the record. - - " - _ &TTESTED

!
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Islamabad, the ‘
.‘20”Ll of Septernber, 2021
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CRIMINAL PETITION NO.566 OF 2021

3

There is no denial to this fact that the occurrence has taken

place in a broad daylight and the parties are kn.own to each other. The
role a.scnbe_d to the petitioner by the injured PW, Lal Muhammad,
dearly reflects that the statement made by hﬁn was not confusing in
any manner rather the same is fully corroborated by medical evidence
as Dr. Muhammad Igbal (PW-12) has clearly reported in his testimony
that there was an invérsion wound with ngo blackening on left groin
regjion' with corresponding hole 1xI cm on shalwar and gameez with
Blood’ stcun therefore, the med:caI evidence ﬁzlly corroborates the

szatement of mjured so far as the hme, locale and nature of injuries is

concerned. There was absofutely no chance of mis-identification,

otherwlse the substttuhon s a rare phenomenon in the instant case We

have gone through the statement of PW-3; Lal Muhammad who
sustained injuries and found that th.e statement of m_fured PW is

- straightforward, confidence inspiring and does not left any room to

reconsxder the conuzctmn and sentences awarded to the petitioner. After

the ocrmrrenoe the pastol was snatched from the petitioner by PW-7

Strajullah and was subsequently handed -over to the SHO. From the
place of occurrence fwo emptzes were also taken into possession. ' Both
the pistol and the empnes were sent to Forensic Science Laboratory for
examination and the report received is to the effect that the empties
were ﬁred from the pistol. As the prosecution has produced the ocular
account medical evidence and the same is also corroborated by the
statement of the Inveshgatmg Ofﬁcer there is no posszbmty left to
estabhsh that both the courts below have not appreciated the law in its
true perspective. Resu!tanﬂy, this petition being devoid of merit is
d!smtsspd and leave is reﬁxsed ’D —
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SUPERINTENDENT OF POLICE
INVESTIGATION DIR LOWER
0945-9250008 Fax: 0945-9250045 Email: invdirlower@gmail.com

CHARGE SHEET

I, WAQAR AHMED Superintendent of Police, Investigation Dir Lower as
competent authority to the vrew that you S{ Hayat Muhamamad No.62/M, while posted
as the then Reader to undersrgned have rendered “yourself liable to be proceeded under

Rules 5(3) of the Khyber Pakhtunkhwa, Police Rules 1975 for the following misconduct.

~ That you while posted as Reader to SP Investigation Dir Lower, hae involved

in. criminal case vide FIR No. 38 dated 25/05/2020 u/s 324/148/149 PPC Police -

ﬂ - - .2
Station Talash, for which youl';-re arrested accordingly and sent to judicial lock-up
Timergara by learned court. Therefore you were suspended vide this office OB

No.90 dated 01/06/2020. Your this act shows grons misconduct on your part.

L 'By reason of the above, yrju appear to be guilty of misconduet under the Khyber
Pakhtunkhwa Police Rules 1975(Amendment 2014) and have rendered yourself

" liable to or any of the penalties specified in the said Rule.
-2 You are therefore directed to submit your defense ‘within seven days of the receipt

of this charge sheet to the Enquiry Officer.

. * OFFICE OF THE | &

3. Your written defense, if any, should reach the enquiry officer within the specified

period, failing which it, shall be presumed that you have no defense to put in and
. it that case ex-parte action shatl be taken against you. '
-4, You are directed 1o intimate whether you desire to be heard in person.

5. A Summary of allegalien is enclosed

{ (WAUAR AHMED)
perintendent of Police,
Investlgatron Dir Lower

- 8l Hayat Muhammad No.62/M o
Through Superinte'nde_nt Jail Timergara & |

e

o
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OFFICE OF THE
SUPERINTENDENT OF POLICE

INVESTIGATION DIR LOWER
PH: 0945-9250008 Fax: 0945-9250045 Email: invdirfower@gmail.com

SUMMARY OF ALLEGATION

1, WAQAR AHMED Superintendent of Police, Investigation Dir Lower as competent
authorit , am the opinton that you S1 Hayat Muhamamad No.62/M, while as posted the
i then Reader to undersigned has renderéd himself liable to be proceeded against
“ departni‘ “ntaily as he have committed the following acts within the meaning of Khyber
Pakhtumdlwa Police Rule 19?5(amondment 2014) '
SUMMARY OF ALLEGATION
1. He while posted as Reader to SP Investigation Dir Lower, has committed attempted
murder; “where a case vide FIR No. 38 dated 25/05/2020 ufs 324/148/149 PPC Police
Station Talash has been registefod against him. which shown gross misconductl on his
part. He has already under suspension vide this office OB No.90 dated 01/06/2020.

e 2. For the purpose of scutinzing an enquiry is initiated of the said officer with reference to

the above allegations, Mr. Saced Ur Rehman DSP/SDPO Maulan is appomted as
enquiry officer ' |
3. The enquiry officer shall proide reasonable opportunity of hearing to the ofﬁcer record

statements etc and submit finding within (25 days) after the receipt of this order

4, The ofieer shall j join the proceedmgs on the date, time, and place fixed by enqu1ry ofﬁc

N
S0

uperintendent of Police,
estigation Dir Lower

FET (T Etetet

No. /354/-_(6 /EB
Dated. /2-06- (2020

Copy of above forwarded to the:

I Mr. Saeed Ur Rehman DSP/SDPO Maidan,
2. EC/OHC

o

> J_gpu_eosq}eg 53

3. 8l
Hayat Muhamamad No.62/M through Superintendent Jail Timergara

jfeste
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OFFICE OF THE SUPERINTENDENT OF POLICE INVESTIGATTON l)ll{ I, ()Wl* I{
Ph#f 0945-9250008 Fax#t 0945-9250045
E-mail: invdirlowar@gmail.com

ORDER:- o |

This order will dispose of departmental enquiry against SI Hayat Muhammad, .
N0.62/M of investigation wing Dir Lower.

Brief facts of the case are that he while posted as Reader SP/Investigation Dir Lowerl'
involved in case vide FIR No.38 dated 25/05/2020 u/s 324/148/149/337D/337F(III}(V) PPC:
PS Talash and FIR No.39 dated 25/05/2020 u/s 15AA PPC PS Talash after completmn of
mvestlgatlon case was challaned and the accused officer was sent to judicial lock-up
Timergara. Thls all amount led to serious misconduct. He was suspended vide this office OB
No.90 dated 01/06/2020 and issued | H1rge sheet and summary of Allegation N0.1854- 56/E
dated 10/06/2020. SDPO Maidan Sac ! lIr Rehman Khan was appointed as enquiry offi cer,‘
to conduct proper departmental enquiry djainst him and submit his finding report, '

During the course of enquiry the enquiry officer recorded statements of all relevant
persons, according to scrutiny of reco.rd and statements he is found guilty, The delinquén:t""
officer was in judicial lock-up Tmergara therefore enquiry officer recommended that thel
enquiry may be finalized till the decision of learned court. :

The H?nourable Additional Sessions Judge, Dir Lower vide order dated 11/02/2021
convicted the accused officer for 14 years and 06 months i imprisonment and 50000/- fined.

The undersigned being competent authority issued final show cause notice vide thts"

office Memo: 689/EB dated 22/02/2021 and served upon him through Superintendent 3l - %
Timergara, the reply received and found unsatisfactory,

Therefore in exercise of power vested in me under Efficiency & DiSCIphne Rule
1975(amended 2014), keeping in vies i judgment of Additional & District
Dir Lower, I MUSHTAQ AHMAD Supermtendent of Police, Investigation Dir Lower awarded, :

major punistiment of "REMOVAL FROM SERVICE * v
ith effect from his
dated 11-024; 721 COnVlCthTl

Session Judge

Order announced X
|
Superintendent; sy
QfQPO'ICer
OBNo_ 7% . Investigatighipicisy or
Dated 2,2\/2021 ki lrﬁ_owe

EB,
Copy forwarded to the: dated Timergara the%zoz,

1. Additional Inspector G
eneral of Police, o
3 pyonalPolce Officer, Malakan g1 gyyo-22607 Khybeiblie i, Peshan
rict Police Officer, pjr Lower Saidu Sharif, Swat ', ok w7
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-QFFICE OF THE -
REGIONAL POLICE OFFICER, MAl. .\I\aND
- e AT SAIDU SHARIF SWAT.
L © Ph: 0946-9240388 & Fax No. 0946-3240390

. Email: ebmalakandregion@einail.con
Lo D QRDLR
')“ -, .

.~ ¢ ’

This order mll dlspose of i\ppaal of Ex-S! Hoyat Muhammad 'No 621'M ~of

Invcsuguuon Wing, Dlr lower in conneetion’ w'.th major pumshmenl awarded by the Supenmendent of Police,
Invesugutmn, Dir Lower vide OB No.74, datcd 22 03-2021 e, Removal trom scmce

Brief facts of the case are that S1 Hayat Muhammad No.62/M of lﬂWS"EmO“ Wing, -
_ D-.r Lower “ht\e postcd as Reader SP/Investigation was charged in cose vide FIR No.38, dated 25- 052020

U/S 324,148,149,337-D,337-F/(1LIYV) PPC PSTalash and FIR No.39, dated 25 05- 202b U/S 15-AAPPC PS
Talash after campletion of § investigation, the’ accused officer was produced before the court and the court
remanded him 1o judicial lnckup Tsmergara He wes suspended vide OB No. 90, dau:d 01-06-2020 and SDPO

. _ Maidan was sppointed as Enquiry Officer to conduct proper departmental r.nquu'y agamst hifn and submit his
ﬂndmgs rcpon Durmg the course of enquiry “the tnqmry Officer rccorded smements of all concerned and

" found hun gullty Thc Enqu\ry Officer recomm:nded that the enaquiry may be kept pending till tlu.-. decision of
- lenrnad mal court as the cases‘are under wial. The Honoruble Additional Session-Judgs, Dir Lowor vide order

daied 11-02:2021 convicted the ac:uscd officer for 14 years and 06 montis imprisonment with fine of

Nouce and served upon the delinquent concemed lhrough Superintendent Jail Tlmergara however, hls reply
to thc Final Show Couse. Notice was found® unsausfau.lory Thegefore, the Superintendent of Police,

hweshgauon, Dir Lower i in exercise of powers vested under (E&D) Ru'lcs 1975 with amended 2014, keeping
" in view the judgment of Additional Session Judge Dir Lower and enquiry. papers awarded him major

pumshmr.m of removal from service vide OB No.74, dated 22 03 2021. 14 approached Peshawar High Coun,

Mingora Bench, Dnr ul- -Quza, Swat and the Honorub'.e ngh Court vide detait Judgment dated'03-05-2021, the

and conwctton U/§:324 PPC was reduced from seven (07) years to five (05) years, while acqumed the
pelmoner vide _',udg,mcnl dated 03-05:2021 in section 337-F (1) (V} & in case vidz FIR No, 39 U/ 15- AA.

- on lhc. basis of compromise, -

('Jn 22-11-2022, the learned trial court of Addmunnl Session Judge, Tmergam acqumed the accuscd officer

His appen! is perused am.l taking a' lenient view, his appeal ‘is’ accepted and the
punishment awarde.d by the Supcnmer.dent aof Police, in\'esngntton Wm}__, Du- Lower i, "Removal from
Slcmc; is hereby converted 1nﬁo “Censure”, He is rg-instated into service with immediate cﬁ'ccl_

No.,’ 59;-? > &

Copy for laformation and necessn
) ry actiun ta llu:'
/ ‘ Tz th/ 1) District Police Officer, Dir Lower,

' 2) Superintendent of Palice, lnvesugnuon Wing

-

Ry.50000/-. The Supcnmandent of Palice, luvesugwon being competent nuthority issued Final Show Cause

conviction & sentence awarded to the appellnm by t‘ne Ieamed vrial court UiS 324 »337-D PRC were maintained |

. IR Regiuunl J?{ eomt'.er,‘
\ . [E, , .- . . Mu\nknml egion Swat
- Dated |;’ni - 12023, ot . e &/

office Memo: NoIS6Y/EC, dated 13. Dir Lower wig fi »'
-12.2022, § slerence 10 hig
Oi'ﬁc ' ::.::l‘g'\:u? complele enquiry file of above-named esr;'lce Roll & Service Book
For: Pﬁgional lh‘e OFner vierence, are returned herewitly for record § feceived wuh the me;
- Malakar3, 3t Saide Shari? S . BRIV o lnyaurnfﬁ e
900 ey . : o

_CS CamScanner




OFFICE OF THE

GIONAL POQLICE OFFICER, MALAKAND
AT SAIDU SHARIF SWAT.

Ph: 096 4-9240388& fax no. 0946-9240390

Email: ebmalakandregion@gmail.com

ORDER : v
The order will dispose of appeal of Ex-SI Hayat Muhammad No. 62/M of

~Investigation Wing. Dir Lower in connection with major punishment awarded by the

‘’Superintendent of Police, Investigation, Dir Lower vide OB No. 74 dated 22.03.2021 ie

(afsi a__/R’emovaI from service.

Brief facts of the case are that SI Hayat Muhammad No. 62/M of Investlgatlon

' Wlng, Dir Lower while posted as Reader SP/Investigation was charged in case vide FIR NO. 38,

dated 25.05.2020 u/s 324,148,149,337-D,337-F/(11){V) PPC PS Talash and FIR NO. 39 dated
25.05.2020 u/s 15 AA PPC PS Talash after completion of investigation, the accused officer was
produced before the court and the court remanded him to judicial lockup Timergara. He was
suspended vide OB No. 90 dated 01.06.2020 and SDPO Maidan was appointed as Enquiry
Officer to conduct proper departmental enquiry against him and submit his findings reports;

i 'During the course of enguiry the Enquiry Officer recorded statements of all concerned and
~-found him guilty. The enquiry officer recommended that the enquiry may be kept pendlng till
-4 the> decision of learned trail court as the cases are under trial. The Honurble Additional

Session Judge, Dir Lower vide order dated 11.02.2021 convicted. the accused officer for 14

. ‘year and 06 months imprisonment with fine of Rs.50000/-. The Superintendent. of Police,

Investigation being competent authority issued Final Show Cause Notice and served upon the
delinquent concerned through Superintendent Jail Timergara. However, his reply to the Final
Show Cause Notice was found unsatisfactory. Therefore, the Superintendent of Police;
Investlgation Dir Lower in exercise of powers vested under (E&D) Rules 1975 with amended
2014, keeping in view the judgment of Additional Session Judge, Dir Lower and enquiry pap;e‘gcg.
-awarded him major punishment of removal from service vide OB No. 74, dated 22.03. 202"1;.
- He approached Peshawar High Court, Mingora Bench, Dar-ul-Qaza Swat and the Honorable

; '__;.ngh Court vide detail judgment dated 03.05.2021, the conviction & sentence awarded to the

appellant by the learned trial court U/S 324,337,-D PPC were maintained and conviction u/s
324 PPC was reduced from seven (07) years to five (05) years, while acquitted the petltloner
vide judgment dated 03.05.2021 in section 337-F{lll} (V} & in case vide FIR No. 39 U/S 15-AA.
On 22.11.2022, the learned trial court of Additional Session Judge, Timergara acquitted the
accused officer on the basis of compromise. : -

His appeal is perused and taking a lenient view, his appeal is accepted and the
pumshment awarded by the Superintendent of Police, Investigation Wing, Dir Lower; |e

- .Removal from Service is hereby converted into “Censure”. He is re-instated into service, w1th

_1)_

“~ immediate effect.

-

Regional Police Officer, |
Malakand Region Swat.

No_ 582-83 /E,
Dated ___ 13/01 _ /2023

Copy for Information and necessary action to the:-
Dlstrlct Police Officer, Dir Lower. : ooy
Superintendent of Police, investigation Wing, Dir Lower with reference to his office Memo

- No. 3869/EC, dated 13.12.2022. service Roll & Service Book alogwith complete enquiry file, of

g above-named S|, received with the memo: under reference, are returned herewith for record

in your office.
ERERE S EETE RS EE ST T
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Vb Co  INSPECTOR GENERAL OF POLICE
I R $’. -+ KHYBER PAKHTUNKHWA:

: e BT " PESTAWAR,

O . S t)m)mz

' This ordcr is hereby passed to disposeof Ilev;smn Pcmlon under Rule 11.A of Khybcr
l’l:.‘khmr&hWa llolicc Rulc 1975 (emended 2014) subziiticd by SI Huyat Mubammad No. 62/M (hercinufter

raftrred (o as pn.uubncr) ‘{he petitioner-was removed {rom scrvize hy SP Invosngﬂtlon, Dir [Lower vide OB

Nh 74, dated 22. 01 2021 on thc g.munds that he while postcd us reader SP/Investigation was chargcd in case .
wl]c FIR No. 38, duied 25,05 2020 s 324!148!149)‘317-131337 T (:II) (V) PPC PS Talash and FIR No. 39, . .
clal.cd 25.05 2020 &5 15-AA-PPC PS lalash, Ancr complctlon of investipation, the accuscd ofﬁccr was -
'."'bduc:.d before. lhc wourt and the court yemanded ‘bim to judicial lockup Timergara. ‘The Addl: Scssion
1uug,:. ir Tower cnnvictcd the accuscd officer lur 14 years & 26 months :rn.prlsunmcnt 8¢ [incd Rs.
3 i.(JlJ{}.'-. :

i. - The petitioncr approached Peshawar [figh Court, Mingor Bench, The court vide judgment

“dwed 03,05, 2021 mamtamcd fhe convictian & senience awardeéd to the uppellant by the triul court u/s

3

. 1"4!337-].) & cunkuou ws 324 PPC was reduccd from 07 ycnrs 1 05 years, while scquitted 111:: pcuuuu.r
- vldc. judgment datcd 03. 05 2021 in scction 337-F ([II) (V) & in wasc wdc FIR Na. 39 ws 15-AA,
".’.2‘.! 1.2022 the tr'.al courl ..cqumcd the accused vllicer onthe basis of COMPromisc.

_ i b ‘The Appt.lld.lt. Authority i.c. RPO Ma.‘laknnd convueried his pumshrncnt of dismissal [rorm
’ .-s:..w'.cc into Censure vide order Findst: No. 582-83/1, dated 13.01 2023,

i {Tis pumshmcnt has alrcady hcen bo-lcd down by concemed RPO. “Thercfore, the hoard
scided thay his appeal s hcm[, rucctcd

: ~ sdt-

; o . . - ™ AWAL KIIAN, PSP _

b o _ ’ ' ' Additional inspeclor General of Police, -

\ oL 11Qrs: I(.hybcr Pakhtankhwa, Peshawar,

wg sz {12~ 15 {23, duted Peshawar, the A2 — ol = (2023,
1 ~ Copy of the above is forwarded o the:
i 1. Regional Police Officer, Malakand™ _
2. SPlnvestigationDirlower. = : .

g ' 3. AlG/Legal, Khyber Pekhtunkliwg, Peshawar,
%if L : 4 PAwL Addl: IGPTIQrs: Khybcr Pdkhl'unkhwa Poshawar
§’§;a, o 5. PAto l)!G!lIQrs. Khyber l’al\hmnldiwa. Peshawar,

(-3
e

6. Office Supdu: B-IIT, CPQ, Peshuwar, / o - _ - .
. B TR < 1

pe |
VA Cm‘_,—&'f T
" (MUH AD AZHAR) Psp

D * AlGNIswblishment,
' ¥or Inspecter General of Police,
Khyber Pakhiuakhwa, Peshawar,

Mmd Heqﬂm.
Bnand, Hwal

MR

Yo Pcaimai roh-' i\r'u ar
Malaland. o Saidu e il

ﬁ{oflzoz-‘{




OFFICE OF THE
SUPERINTENDENT OF POLICE .
INVESTIGATION DIR LOWER ' '
PH: 0945-9250008 Fax: 0945-9250045 Email: invdirlower@gmail.com

FINAL SHOW CAUSE NOTICE

WHEREAS YOU, SI Hayat Muhammad No.62/M ,that while
you posted the then Reader SP Investigation Dir Lower, has involved in criminal case
vide FIR'N0.38 dated 25/05/2020 u/s 324?148![49 PPC PS Talash, for you which you
were  amested accordingly and sent to j.udicial lock-up Timergara by learned court,
Therefore ybu were suspended vide this office OB No.90 dated 01/06/2020.0n

- 1IIU2!2C21 Honorable District & Sessions Judge Dir Lower convicted_ you fo_;- 05 --}fe.ar

imprisonment and Rs.50000/- fined. Your this act shows gross misconduct on your part

AND WHEREAS, on going through the material placed on record
and {indings of enquiry penal , I am satisfied that you commiitted the misconduct and is
guilty of Iihe charges leveled ‘against you, which stands proved and rendered you liable 1o
awardéd punishment under Gevernment of Khyber Pakhtunkhwa Civil Servant Rule
Efficiency & Disciplinary Rule 1975 (amended 2014).

NO\J{?'?THEREFORE, as required by the Khyber Pakhtunkhsva
Police Rules, 1975 with amendment 2014, 1, MUSHTAQ AHMAD, Superintendent of |
Police, Investigation, Dir Lower as a competent authority have tentively decided to
impose upon , any one or more penalties including the penalty ol “dismissal from
“service” under section 4 of Government of Khyber Pakhtunkhwa Civil Servant and

Disciplinary Rule 1975 (amended 261-4).

| You are therefore required submit your reply within 7 days of
the receipt of this final show cause natice, as to why the aforesaid penalties should not be
imposed upon you, failing which it shall be presumed that you have no to ol'i%:r and ex-
parte action shali be taken against you. Meanwhile also intimate that whethe

I you desire
to be heared in person otherwise.
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