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Courl of_

Implementation Petition No. 734/2024

S.No. Dale of order Order or other proceedings with signature of judpe
| proceedings '

1 ' 3

1 18.07.2024 _ The implementation petitic‘m'of Mr. Muhammad

Waqar received today by registered post through Mr,

| Hamayun Khan Advocate. It is fixed for impleme.ntationl
report befqre touring-SingIe Ben'ch'at A.Abad on -
25.07.:’2024. Original file be requisitioned. AAG has noted
the next date. Parcha peShi given to counsel for 't'he

i _ _‘ “| petitioner.

_ | | _ 3 ) By the order of C?/iman

| . . _ REGTSTRAR 7
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"BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

E.P No? 3 [/ /2024
| IN

Appeal No. 2009/2022

Muhammad Wagqar son of Muhammad Bashir Ex-JCT Surgical BPS-12,
resident of Tamai, Tehsil & District Battagram.

...PETITIONER
VERSUS

Government of Khyber Pakhtunkhwa through Secretary Health, Peshawar

and others. )
...RESPONDENTS

APPLICATION FOR IMPLEMENTATION

;
i
*
it

%

S. # Description 3 Page # | Annexures
1. Application 1to3 :
2. Copy of appeal o o I “A”
3. Copy of judgment dated 24/01/2024 12 40 (9 “B”
4. Wakalatnama 1o
... PETITIONER
Through
Dated: $2./0F /2024
' RTINS (HAMAYUN KHAN)
& _

Advocates High Court, Abbottabad
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1 BEFORE THE HONOURABLE SERVICE TRIBUNAL KHYBER
PAKHTUNKHWA PESHAWAR

E.P No. 7.5 i 12024

' , IN
, _ Appeal No. 2009/2022

Muhammad Wagar son of Muhammad Bashir Ex-JCT Surgical BPS-12,
resident of Tamai, Tehsil & District Battagram. .

... PETITIONER

HKhyber Pakhtukhwa
Service Tribunal

VERSUS Diney v 1L 2 Y

mm.-u, el B

1.  Government of Khyber Pakhtunkhwa through Secretary Health,
Peshawar.

2. Dlrector General Health Services Govt. of Khyber Pakhtunkhwa,
Peshawar.

3.  District Health Officer Battagram.

...RESPONDENTS

APPLICATION FOR IMPLEMENTATION OF
JUDGMENT DATED 24/01/2024 PASSED BY THIS
HONOURABLE TRIBUNAL IN APPEAL NO.
2009/2022 TITLED “MUHAMMAD WAQAR V/S

GOVT. OF KPK & OTHER”

Respectfully Sheweth:-




That petitioner filed service appeal No. 2009/2022
against the. impugned orders dated 23/08/2021 and
27/08/2021 passed by respondent No. 2 & 3. Copy

of appeal is attached as Annexure “A”.

That on 24/01/2024 after hearing of arguments this
Honourable tribunal set-aside the impugned orders.

Copy of judgmemz is attached as annexure “B”.

That thereafter, petitioner submitted judgment
passed by this Honourable court in the office of

respondent No. 3 for implementation.

That after laps of more than 06 months
respondents had not implemented judgment dated
24/01/2024 of this Honourable tribunal till date

and refuse implement the same.

That respondent No. 3 instead of complying with
the direction of this Honourable Tribunal,

straightaway refused to comply with the direction

of this Honourable Tribunal.

%

. ;}:_.T




) . s

6.  That other point would be raised at the -time of 4
arguments kind permission of this Honourable 2
Tribunal. 5
It is therefore, humbly prayed that on acceptance of :
instant application respondents be kindly be directed forthwith "*
implement the judgment dated 24/01/2024 passed by this
Honourable Tribunal in its true letter and spirit :
g
'Ti
...PETITIONER
: Through :
Dated: g%b_t/2024
(HAMAYUN KHAN)
& L
J
(FAZL AN) 4

Advocates High Couff, Abbottabad




, | .
BEFORE THE ][-IONOURABLE KHYBER PAKHTUNKHWA

SERVICE TRIBU\IAL PESHAWAR ' {

|

| . , o

‘I . Muhanunad Waqal son of Muhammad Bashir (Ex JCT Surgwal BPS- 12)
| . resident of Tamai, Tehsil & District Battagram :

|

...APPELLANT
| VI;RSUS -

1. 7 Govt. of K_hybel Pal(htunkhwa through Secretaly Health Peshawal

2. Director General Health Services Khyber Pakhtunkhwa, Peshawa1
3. District Health officer Battaglam

APPEAL: UNDER ARTICLE 212 OF  THE

CONSTITUTION OF ISLAMIC| REPUBLIC OF

PAKISTAN 1973 READ WITH SECTION 4 OF

"KHYBER PAKHTUNKHWA SERVICE TRIBUNAT

AC"l 1974 AGAINST TI—IE IMPUGNED ORDER-

| DATED 23. 08.2021 PASSED BY TI-IE RESPONDENT

NO. 2 AND ORDER DATED 27.08.2021 PASSED BY' |
'RESPONDEN’I NO. 3, WHEREBY RESPONDENTS -

NO 2 AND 3 CANCELLED APPOINTMENT ORDER' '

OF THE APPELLANT WHICH IS 'ILLEGAL

UNLAWFUL AGAINST THE LAW FACTS AND

"‘fw | ﬁtmm ﬁ“:

- Appeal No.").oo?fz 12022

. RESPONGENTS



NATURAL JUSTICE AND LIABLE TO| BE SET _

AS IDE

PRAYER: ON ACCEPTANCE OF INSTANT APPEAL

| IMPUGT‘JED ORDER DATED 23.08. 2021 PASSED BY" '

RESPONDENT N(l AND SIMILAR_LY O JJEA

DATED 27 08.2021 PASSED BY RESPONDENl NO '

3 MAY m DLY BE DECLARED AS NUEL AND"
VOID, ILLEGAL UNLAWFUL AGAINST THE i
LAW, VO, ABL-INITIO, HENCE LIABLE TO BE
SET ASIDE AND APPELLANT BE REINSTATED N
SERVICE ALONGWITH ALL BACK BENEFITS |

ANY OTHER RELIEF WHICH THIS HONOURABLE

| TRIBUNAL DEEMS FIT AND PROPER IN - THE
CIRCUMSTANCES OF THE CASE MAY ALSO BE

GRANTED TO THE APPELLANT

Respectfully Sheweth;-

I
i . . .|
Appellant beé, o sohmt through 1nstant appeal on the'

X
followmg Iegal and factual back grounds -

" 1. Traton 01.06:2021; respondent No. 3/ advertised
- different pests insluding JCTC (Sutgical BRI

) - . '. . . . B .' " ! . I'_I I . :

Copy 'of . advertisement is annexed as| Annéxiite

“.Al'l I‘ )
i
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’."l_

That consequent u—pen the advefﬁisnément,eppeHant ,

|
subnntted documents for the post of Su1g10a1

Technician BPS 12. Copy of doenmems is

anneyed a: Lianexure “B”:

That * thereafter, respondents * conducted test/

}
mterview and “after completion of pr(‘)cess on the

recomrnendatlon , of Departmental a Seler;n on

I \, 1

Commlttee on 30. 07 2021 1esp0ndent I‘vo 5t ed

,appo.mtment orde1 of the appellant. Cepy of

¥,
|

appomtment order of appellant is "annexed as

Annexure “C”

That on 31.07.2021, appellant submitted ‘arrival
report at Type-D THQ Hospital Banna ‘Allai and

Joined duty. Copy .of arrival report is annexed as
]

Annexure “D”

|

That on 23.08.2021, respondent No. 2 issued letter

f
to the respondent No 3 Whereby, respondent No
2 CEI“.[C&H&‘L anpomtment order of the appeﬂant

Copy of - 1mpugned Ietter dated 23. 08 2021 is

annexed as Annexure “B i
|
|

SRR T TP = ——



- Anriexure “G”, S e o

; -

That snmlally on 27.08.2021, respondent No. 3

eanoelled appomtment order of the appellant in the -
hght of ' letter "dated 23.08.2021 1ssued by .

1espondent No 2 Copy of 1mpugned ltetter dated’

.27.08.2021 18 annexed as Annexure “F”.{

|

That theredfter appellant alongw1th othels ﬁled- .

_ Const;tutlonal Petmon before ‘the’ Honomable

{ .

PeShawar .High Couﬂ; Abbottabad Bepch due to

aiabiguity- about the term' and condition of the

appellant.- Copy~6f Writ Petition No. 198572021

l'

(Departmental ~ Appeal) is  annexed. ‘as - -

I
1
|
I
|
|
|

That thereafter, respondent submitted oomments

~ before the Honoora‘ole' Peshawar High Couﬁ,

Abbottabad Bench and on 1-5.09.2022, after

hearing of arguments, Honourable PeShawar High

..Court converted writ petitioo to - depé.rtmental___
- appeal and sent to the."respohdent? No. 2 for. -
" disposal within 90 days. Copy of coinme’_nts and

~ order is annexed as Annexure “H” & “1”.

Thati aftel completlon of stlpulated period (90

- days) respondent No. 2 did not glve any response

i
i




‘Bench. o l

i
| .
P
i
i
i

and- similarly ot passed any ordér on the

" decartmental - Appeal, which “was ‘sent ‘bv ' fiie

" Honoursblé Peshawar High Cowrt, 'Abblttaball

That, béiz}g aggrieved from the orider dated
23.08.2021 and 27.08.2021 passed by respondents

No. 2 and '3, the appellant is before this

Honourable Tribunal with the appeal in hand

inter-alia on the following amongst other grounds;-

GROUNDS:-

S

a. That the impugned order/ act of _;'!cespondeﬂts_
. : | .

- 18 illegal, unlawful, without léwfqi authbl‘ify, -

|
arbitrary, perverse, against the principle of

‘{.

natural justice, hence ineffective upon the -

t

rights of the appellant and thus iiable‘t'b be

. : . [ N . ! .
. - . . ) . .
- set-asice. . - . S
/ ’ . t
Lot B i L ARy A

b. - That all proceedings were condu';:ted against
a well knovin privciple of natural justice and

.guafanteed fundamental rights of appellant

and therefore as the appellant has been

' condemned  unheard, therefore, = the

i

i

!
S
o

f
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impugné'd order/ act is liable to Se set-aside

and “appellant be reinstated with all back *
benefits. -

|
:
f
|
|

That the imp-ugﬁed orders of res_péndents are

sheer example of highhandeciiness and

‘political motivation. Hence, liable to be set-
"
aside.

That _t_hé impugned, act of respondents is a

- worst example of discrimination and misuse

of pQWer/ authority.

' | -!_
That the act of department against the
Atticle- 4 & 25 of the Constifutior of

oM

Is]amlc Repiblic of Pakistan \43\::% Aas
natural justicé and iﬁtentidnally t;ill -date not
" released Bacli‘.béi'iéﬁfs.' i |

]
Th@t,_ilnpugned letter/ order ar? Bascd -(i)n
~ personal 'grudgeé and interests »if;hiéh 1s n’ét
s@stéiﬁablex | :

i‘
i
i
|
|

That, impugned letter/ order are Eagainst the

rules, no reégular inquiry was conducted nor

i
!
1
|
| ]
|
1
}
13
|
i
i
. _ . ;
LSl |-
. . ' -1_'

S




the c')ppcirtunitly of defence and heariﬁg Was .
_ ! .

given to the appellant. ‘_
That, all the proceeding conducted by

o | o
respondents No. 2 and 3 are clear violation

of E&D Rules and issued impugned o_rders
witheut . any. lawful justiﬁcatibri, hence

ineffective upon. the rights of ép}laellént and

R

“are liable to be set-aside. !

o

That, ;the -act of: responden: ‘is . apaipse

guaranteed . constitutional fightfs' of - the
appellant, which

" and dictates of J ustice.

are also against' the norms

4

That, impugned orders are issued in a hasty

mgn_ﬁér, which did not fulfill : the codal

1‘équirement, hence having no le"glal .vaiile, 1S
liable to be struck down. ;

That the valuable rights of the applicant are -

involved and all act .of tl-!le finance

: - | :
'department against the law, rules, policy and

natuz! justice.




——— —————

L " - That the othe1 grounds shall be ar gued at the‘

tune of arguments w1th the kind penmssmn

of thls-' I—Ionourable Tribunal.

i

It 'i.s., the'ref_o_re. hu‘mBly’ prayed that on ;a.c'ceptanclz'e

“of instémf appe'ai_. impugned order 'dated 53.08.2021..

| | Ipassed by 1espon nt No 2 and snmlarly 01del dated
.27 08. 2021 pdssed by 1espondent No. 3 may kmdly bc |
declargd as null and voxd, illegal, unlawful, _agamst the -
law, void, abi—iijiﬂo,-_ he-n(lze liable fo bé set-aside and' “

appellar,. be 1e1"1°T ﬁlﬂd m service alonmr\flth “]e “bac ( ‘

»

beneﬁts Any otherL 1ehet wh1ch this HOl’lOUI“‘lbl? :11 *ml

dec,ms fit and ploper in the c11cumslances of the case

.76‘ . I.

 may also be g,lanled to the appa,llant

t

i
o
-
A
|

 APPELLANT

g o Through SR
Dated: 2.3 \aw—- /2022 A 3
(HAMAYUN KHAN)

&_i

(FAZLULLAH KHAN)

Advocates High Court, A‘E)battabad-

VERIFICATION/ 'AFFIDAVIT;— o

Verified on oath that the contents of forgoing appeal are true and correct

o the best of my knowledge and belief (md nothing has been concealed

- "therein from this Honoumble Cowr. | o \é}("\ :
- "1  DEPONENT

b
|
|
|
-
i
f
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CAMP COURT ABBOTTABAD

Service A_ppcal No: 2009/2022

BEFORE: MRS. RASHIDA BANO :
" MR MUHAMMAD AKBAR KHAN ...

M. Muhammad Waqar S/o Muhammad Bashir (I:‘h JCT Surgical, BPS- 12)
: Resident oi Tamai, Tehsil & District Battagram. :
" | | : (Appezéa;er)
VERSUS o

1. The Government of Khyber Pakhtunkhwa through Secretary Health, Civil

Secretariat, Peshawar

2. The Director General }iealth berwccs Department, Khyber ‘Pakhtunkhwa,

Pgsh(m ar.

3. The DlSEI‘ZLt Health Officer, Battdgram

(Réspondents)
Mr. Hamayun _
‘Advocate ¢ - For appellant
Mr. Asif Masood Ali Shah g
_ Deputy District Attorney , - For rebpondcntb
. Date of INSHEBHON. .. eveveiiennes 28.12.2022
"Date of HEAring. ....cocevvvvrerenneennn. 24.01.2024
Date of Decision.........oocveiieennnnn, 24.01.2024
JUDG"VJEN"[

under Sec't'ion-..4_ of the Khyber Pa_khtunkhwa Service Tribunal, Act 1974 with the
prayer copied as below: ' S R

“QOn acceptance of instant appeal the impugned/ order dated

23_;08.2021 passed by respondent No.2 and similarly order dated

!(I‘H‘n rat o ey
Seg Avaioe “Trit
Rrahawl




. 13
_ 27;08.2021 passed by respondent No.3 may kind]y be d'cc'la.red. as |
null and void, illegal, unlawful; against the law, void.ab—initi;, |
hence liable to be set aside and the appellant be. reinsltateﬂ in
service alongwith all back benefits. Any other relief which this
honorable tribunal deems fit and proper iﬁ the circu:ﬁstanceg of
the case may also be granted to the a}apellant.” | |
2. Through this judgment we intend t’b disposé of instant service appeal
as well as  connected service éppeal bearing No.2010/2022 titled “Javed
Khan Vs Sccretaryl Health & Others” a'.s in both the appeals are common
question of law and facts are i‘nvo.lved.

3. Brief facts leading to filing of the instant appeals are that .the

“appellants were appointed against the posts of JCT (Surgical) vide order

dated 30.07.2021. They were serving against their respective seats when in

the meanwhiie_, vide office order dated 23.08.2021_, their afppointments were
cancelled and an inquiry was ordered to be conducted in -the matter.
Resultantly, all the ordﬁers were-cancelled vide impugned office order dated
27.08.202_1. Feeling aggrieved from the said orders, they filed writ petition
before the Peshawar High Court and the Peshawar High Court, vide order

dated 15.09.2022 transmitted the writ petition: to the respondents for

treating the same as departmema]_appeal‘. But the respondents did not

respond to the departmental appeﬁl,-hence, the instant serviéé_ appeals.
4. Respondents were put on notice who submitted " writtén
 reply/comments on the appeal. We have heard learned counsel for ‘the

ppellants and Mr. Asif Masood Al Shah, Deputy District: Attorney for the




ILSpOHdeDtb and have gone through the record and the procecdmg,s of the

case in minute particulars.

R

5. Lc'é_lmed counsel for thc”appellant_s_ ‘argued that the impugﬁe'c‘i orders

dated 23.08.2021 and 27.08.2021 were against law, facts and norms of

.natural jusﬁce He subﬁitted that the respondents had violated Alrt.'ici-cs;il. &"’
25 of thc Lonsﬁtutnon of Islam1c Republic of Paklstan 1973 Further‘
submlttcd that no inquiry had been conducted ‘before passing of thc
meugned orders which was against law and rules. Lastly, he concluded'
that the actlcn taken against the appellants' was arbitrary and malaﬁde‘,
ihe:‘cfcrc he requested .for acceptance of thc instani service appeals.

6. - Conversely, learned Deputy District Attomey submltted that the
respondents had treated appellants in acco:dancc with law, | rules and
principles of natural justice. Fuxjther submitted that a fact ﬁnding inquir;f
haci been conducted before passicg of impuglled 01i'cicrs; that the a.ppellllcn'ts“
were appointed without conducing of ETEA test. -Further succlitfed-fbaf'
ifregul‘ar_.ities had been committed in the process of .appointlcents of thc
appellanis due to which thcir appointments were Icancelied. Th_crcfcrc,_ he

requested for dismissal of the instant service appeals.

7. Perusal of record reveals that appcliants' applied for their rcspcct_ivc

posts in conscquence of publication published in ncwspaper for the pcsts of

JCT Surgical advertised by respondent No.3. Appellants were c0n31dercd
/

by the DPC duly constatuted dnd attcnded by the 1csp0ndcnt N03 as

=C hanman Dr. Ahmad Faisal xcpxesematwe of DGI—IS and Mr Mustafa‘




Khan representative of DC Battagram as members held on 14.07.2021
upon recommendation of DSC, appellants.were appointed vide order dated

30.07.2021 by respondent No.3.

8.. I.f.\’ppcl.lams assumed charge of their- pbsts on 3_1..67-.205-1: and
03.08.202] respectively and started performing official duties but
appointment order was withdrawn by Director General/Hezﬂth vide order
dated 23.08.é02] followed by order of respondent No.3 dated 2I7.08.202_]_
on the grounds of irregularities committed duri.ng appointing/recruitmefzt
process. Appe]lam approached worthy Peshawar High Court, Peshawar-by
fi-lling writ petition bearing N§.955/2021, which was considered Ias
departmental appeals vide order dated 15.09.2022 Iby co:nsideri;g
S

appellants as civil servants and send it to the respondent to decide it. The

order of worihy Peshawar High Court is reproduced as under: - |

“Since the matter squarely falls within the jurisdiction of
service tribunal, as such, jurisdiction of this court is bar
under Article 212 of The Constitution of Islamic Republic of

Pakistan.”

In view thereof copy of the memorandum of this writ pet;;tions'be :
trims_mitted to the respondents/department and be treated as departmental
appeals for decision in accordance with law. On the compllétion of 90 days
the petitioners would be at [iberty to approach service tribuhal_'subj&:bt to ?i].l

(; &just and legal exceptions. Respondents after receipt of order of Worthy




'
' ’i;l -
.

. . . 5.”_!&”’

' -Pelshawar High Court alongwith writ petition did not decided the matter

d*‘l‘j

within 90 days.

o, - It is also pertinent to mention_here that appoin_tmgnt-'Odelelis were
carlcellled as per representative of respondent upon report _of ‘fe_?s'pohd:e.r-u
| No.3 who 1'ep0-rtcd that local MPA Mr. Zﬁbaif torcefully snzitched.éntire
| | record of appoiniments/recruitmems of appellants at gun point ﬁfon.‘l.him as
he want:. to get appoint his blue eyed who was not appointed. When
respondent No.3 reported incident of snatching of record legal .pro;:eeding
must be initiated against the said MPA but. instead of doing so, ap_po-intment
| :orders were concealed without providing opportunity to direct effectees i.e.
present-appellants which is. against the settled ﬁorms and rules Upop,sﬁbjeot

~ and is not sustainable in the eyes of law.

10.. 'Moredver it is mentioned in cancellation order dated 27082021

focal "‘in-charge are direc-ta;d not to '.accept the arrival - of } any of
appoiﬁtee/candidate’but preseﬁ_t appellants submit their arrival zep(}rts and

-also -asslumed charge. of their'posts. So, whcn appellant;s assumedchalge

- then they'- became civil ser\?ants and they will have to be-dé;a.l; \w;:hm
' accordance of fuies and ‘law, otherwise too Woﬁhy Peshawa; ngh Court

consider appellants as civil servant.

11. Inthe circumstance it would be appropriate to provide opportunity to
e | _ . ) _.

the appellants to defend themselves as they were appointees of the process

“in which irregularities were allegedly committed. Hence, impugned orders




Iy

are set-aside with direction to the respondents to associate appellants with

—{7 -

the Inquiry '_pmceeding by providing opportunity of defense and hearing to

them. Appellants who assumed charge of their respective posts aie héreby

reinstated into service for the purpose of inquiry: Respondent are furtlier.

directed to conduct and conclude inquiry within 60 days after receipt of

/
/

copy of this order, Costs shall follow the event. Consign.

12, Pronounced in camp court at Abbottabad and given our hands and

seal of the Tribunal on this 24" day of Janaary, 2024.

(MUHAMMAD A /féig/ 1AN) | (RASHIDA BANQO)
Member (F) Member (J)
- Camp Court Abbotrabad Camp Court Abbottabad

*M.Khan

///),% | {f!

L ... 5 fresentation of Hpplication

Jurmber of Words. -_...._.,._ﬂ S p
t:
Zopying Fee _.__!3/ ) e
/ T
Lrgent . 1}

Yotal

“Wame of Conyl /. e s
ame o o ///7,,’}?

Date of {.,Gsﬂp:.:u;{.‘,;. T el ;
Date of Delivery of Copy ) )= . —27..




N I8~
ORDER - _
24.01.2024 1., Learned counse] for the appellant present. Mr. Asif Masood Ail
Shah learned Deputy Dmtract Attomcy Dr. Adnan Shehzad, ngauon
Qfﬁccr for the respondents present. |
2. Vide our detailed judgment of today placed on file, th;: impugr{é_d
| ‘ orders are set-aside and appel_lant is reinstated into se'rvice. for the ¥
phrpqse of denﬁvo inqﬁiry with dif_e&im to the respoﬁ.dént.s'ib"
az.;slociate appellant with'. the inquiry proceeding by providih’g
opportunity olf defense and heariné to him. Respondent are further

directed to conduct and conclude inquiry within sixty days after

receipt of copy of this order. Costs shall follow the event. Consigr?l.'

3. .Pronounced in camp court at Abbotiabad and given our hands

and-seal of the Tribunal on this 24" day of January, 2024.

. (MUHAMMAXD AKB @/Km\m ' (RASHIDA BANO) -
: - Member (E) ' ' Member (J)

Camp Court Abbottabad Camp Court Abbottabad

Wy

*M.Khan

S e szt b Cvset i W



o *
Tho District Health Officc:
District Battagram Slioet

vy PLC S BppO ~as PHCT/JCT in the Health
5. pubetment, Khyber Pakhtunkhwa, Peshawar vide order dated 30/07/2021
» That the #ppli canty Wero serving sgainst their respective seats in the

3 | That the epplicants feeling aggrieved from the above mentioned impugned

depanmmtal appeal, but the department did not respond the departmenta]

i) .
4.| That feeling aggrieved, the applicants filed Service Appeals No 200973023 &
mva0z2, which was accepted vide onder dated 24/01/2024 and the impugned

It is; therefore, most humbly requested that on scceptance of this
represcatation, the judgment dated 24/01/2024 of Services Tribunal
KP, Peshawar in Service Appeal No 200912022 & 20102022 » may please

be implemented In letter and spirit,
Applieants
Dated:- 41 _03/2024

MUhammad Waqar k@—

(1) Service Appeal No2009/2022

Javed Khan A\Eﬁ-\. |

(2) Service Appeal N0 2010/2022

CS CamScanﬁer
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