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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR.
In Service Appeal No. 2208/2023

Mr. Syed Dilbar Shah.........ceveeeeiriecenveeeens trssssresssnessnereerisessraseasananas ...Appellant. .

VERSUS

Government of KPK through Chief Secretary & Others........c...c.cenmainsenienne. Respondents.

PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS NO. 01 TO 03.

Respectfully Sheweth,

Preliminary Objections:

1. The appellant has not come to this Tribunal with clean hands.

2. The appellant is not an aggrieved person nor has any locus standi to file the present appeal.

3. That the appellant has concealed material facts from this Tribunal.
4. That the appellant is estopped by his own conduct to file the present appeal.

5. That the present appeal is against the prevailing law and rules.

6. That the appellant is not entitled for any relief, he has sought from this Honorable Tribunal.

7. That the present appeal is liable to be dismissed being devoid of any merits.

" 8. That the appellant was removed from service on 05-04-2016, he was refeased from jail on
:19-04-2023 whereas he filed departmental appeal on 20-06-2023, therefore, the present

appeal is hopeless time barred, hence liable to be dismissed.

9. That the present appeal is just filed by the appellant to pressurize the respondents for getting

illegal and unlawful benefits.

10.  That the appellant is just wasting the precious time of this Honorable Tribunal through the

instant frivolous appeal.

On Facts.

Pertains to record. '
* Pertains to police record of Police Station Cantt District Bannu.
Correct. "
Correct.
Pertains to official record.

Correct.

NS RN

of competentb authority which is Annex-A with parawise comments. Furthermore, the
appellant was removed from service on 05-04-2016, he was released from jail on

19-04-2023 whereas he filed depanmentaﬂ appeal on 20-06-2023, thetefore, the preéent'

appeal is hopeless time barred, hence liable to be dismissed.

Incorrect, the Notification on dated 05-04-2016 is issued by the direction and approval



On Grounds:

A.

=

z =

Incorrect, the Notification dated 05-04-2016 is in accordance with la\iv' and the appellant

is not an aggrieved person.

Incorrect, the appellant is a convicted person and after his conviction his case was
forwarded to the competent authority for legal action, which was approved and also
endorsed by the law depaﬁment. The_reafter, the appellant was remé)ved from service.
(Remarks already available in Annex-A)

Incorrect, hence_denied in t‘otq. Thé appellant is a convicted persoh up to the august
Supreme Court of Pakistan and his case of major penalty of removal from service is

covered under Rule 5 (i) (b) proviso (i) of E&D Rules, 2011.

Incorrect, as replied above.

_ Incorrect and not permissible under the law.

Incorrect, the order dated 05-04-2016 is in accordance with law.

Incorrect, admittedly the appellant is a convicted person up to the Supreme Court of
Pakistan and therefore, the coﬁnpetent authority awarded his major penalty of removal
from service.

Incorrect, the appellgnt has been treated in accolrdance with law.

Incorrect, the detail answer has been'given above.

Incoﬁect, the reported judgment is not applicable to the appellant case. The appellant is
a convicted persona and has been dult in acco£dance with law.

Incorrect and denied. The detail answer has been given above.

Incorrect, the appellant have been treated in accordance with law.

Incorrect, the said judgment is not applicable on the appellant.

Incorrect, the appellant is a convicted person and the same fact has never been denied
by the appellant, therefore, from the available record ail_d conviction of the appellant
penalty was imposed on him under Rule 5(i) (b) proviso (i) of E&D Rulés, 2011.
Incorrect, hence denied. The present appeal is time barred aﬁd is liabae to be dismissed:
Incorrect and just repetition of facts which has duly answered and stated in above para’s.
Incorrect, hence denied.in toto. The case of | the appellant removal from service is
covered under E&D Rules, 2011.

Incorrect and not applicable to the case of the appellant. -



S.  Incorrect, hence denied. The appellant is a convicted person by through concurrent
findings of courts below till the august Supreme Court of Pakistan.
T. Incorrect, hence denied.

U. Incorrect, the appeal is liable to be dismissed summarily without wastage of further time.

It is therefore, most humbly prayed that the appeal being devoids of any merit
may kindly be dismissed |

/DIRECTOR

Elementary & Secondary Ed ion,
(Respondent No. 03) / -

E&SE Department Peshawar
Respondent No. 01 & 02 '
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BEFORE THE HON’BLE SERVICE TRIBUNAL PESHAWAR

Service Appeal # 2208/2023

Mr. Syed Dilbar Shah.....cveereernrnnerecnnes eeeeectesscsrsectartrrsesarssnssnnnnas Appellaﬁt

Govt. of Khyber Pakhtunkhwa & others......c.ceiiiiiiiiiiiininniiiiiiiiiiie coee Respondents

I, Masood Ahmad, Secretary, Elementary & Secondary
Education, Department do herby solemnly affirm and declére that the
contents of the »accompanying para-wise éommehts, submitted by the
respondents, are true and correct to the best of my know-ledgé and belief and

nothing has been concealed from this Honorable Court.

It is further, stated on oath that in this appeal the answering
Respondents have neither been placed ex-parte nor has their defense

been struck off.

E&SE Depdrtment Peshawar




GOVERNMENT OF KHYBER PAKHTUNKHWA
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Block “A” Civil Secretariat, Peshawar Phone No. 091-9211128

AUTHORITY LETTER

It is certified that Mr. Sajid Ullah, Section Officer (Litigation-1I)
Eleméntary & Secondary Education Department, Government of Khyber
Pakhtunkhwa, Peshawar is hereby authorized to submit parawise comments on
behalf of Secretary Elementary & Secondary Education Department Peshawar
Service Appeal # 2208/2023 Case Titled Mr. Syed Dilbar Shah vs Government
of Khyber 'Pakhtunkhwa through Secretary Elementary & Sécondary Education
Department Khyber Pakhtunkhwa, Peshawar. |

Secretary
E&SE Department Peshawar



| GOVE RNMENT OF KHYBER PAKHTUNKIIW A

LEMENTARY & SECONDARY EDUCATION
DEPARTMENT

NOTIFICATION

NO.SO(s/my E&seom-mzmws ed Dilbar Shah P.l BS-19: - Consequent upon

the’ Conviction under sectipn 302(!))/34 PPC for impnsonment of life on three counts by the

°eshawar High Court Bannu Berich vide its judgement duted 26-02-2015 in crimir:al appeal
No: B3-B 2010 Syved Dithar Shah  Prineinal RR.10 GUHE Tomab Pashawar is heecty

Wﬂmwmmm S

n

His penoa of absmce from duty w.e.f 26-02-2015 till date is treated as un;.ulho:./i—d
oDaél"ce from duty without pay.

o

SECRETARY

‘:Zﬁ'cist‘:”o"f gven iNc. & Date :-
Copy forwarded to the:

1. Accouman* GeneralA Khyber Pakhtunkh?'d Peshawar
2 Regu,tmr Peshawar Htgh Court, Bannu Bench.
3 PSO to Chief Minister Khyber Pakhtunkhwa.
- 4. Director, EJSE Khyber Pakhtunichwa, Peshawar.
5. District ﬁducauon Cfficer (Maie). Peshawar,
Pnncupal GHS. Tamxab _Peshawar.

~e i Ptn af Qpnrahvw Khuvhar Oz -ny ng Ja

PS to Secretary EESE Department. Khyber Pakhtunkhwa

9. Incharge EMISE E&SE De*partmem a T, (o

2. Offi icer concerned.
11. Office ‘order file. ]

7
{MUJEEB]Y R-RE@AN)
SECTION OFFICER SCHOGLS!MALE)-

4/\ . Dated Pesljéwar the April 05, 2016 .
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fos _..a‘r

,Lg rQal\%, MV'

R JUDGJ}ENT SHLET ' :
| IN THE PE&HAWAR HIGH COLIRT
. .+ . BANNU BENCH:

(Jud!(:lal Department) ’ 7‘?
' .,c.r. A No.zj-B 0f29_9_v o

g UDGMEN T

Date'ofhearing TS 26022015 ‘

' Appel!ant-?entloner

MUHAMMA[J Yowws THAMEEM, J.-:= Through
. this'éir;gle judgxrient we intend to disi)osé of instﬂﬁt 6rimin~al~
.appeal No 27 B of 7009 as well as connected crmunal appeal

’ No 53 B of 2010 htled as above, as both the appeals have -

' bePn ansen out ﬁ'om one a.ncl t‘me same FIR and comlnon'

- quesuon of facts and law in both appeals are mvolved

2. Muhammdd Ghani Shah Abdu]? Sarwar Shah and

PUETHETPRUS & S TR Tt B R = IR NWop. 382,

. @Q dated 03 11 ”005 leglstcrcd with Pohce Station Saddar, »_Ban.n-u .

for an offence under section 302,324/337—1-7(")/34 PPC read o

AV 'Hikmatﬁll'ah, : acquntted accused were trled by the learnad’ .




with section 34 PPC. The learned trial Court Vide his judémem

the case namelyv Gul Iiazele_fShélﬁ;preferre_d tl;llis cri:ﬁﬁnu]-a;ﬂpeals
No. 27-B of 2009 agai.'nst the respondents. o
3. After. acquihgl of a,ccused/réspbnid’e'nts', cb-acéuée;d Dil

Bar Shah who was. by then d‘_eciargd as prociat_imed offender in

] 'ﬁe”ncq he was also arrésted b}; the local pol.ice, Afier completion

judgmént cf_atet_.;! 22.01.2010, ihe I‘ear.ned.trial court (ASJ-IV),

Bannu 'aléo.acquitted the éc‘:cus'éd/'res.pondevht by- giving, b'enefit

moved against the said judgment.

“COTs" with the .h'elAp of co-\‘/ill.ag'ers, in the émergc.lﬁéy ward of .

P

dated 14.2.2009, acquitted the respondents. The complainant of

the judgment dated 24.2:2009 also appéare'd before the court of - B

Sessions by moving his BBA petitions which was turned ‘down, - -

of investigation . and ‘o conclusion of ‘trial, vide impugned -

of ‘doubt, hence instant criminal appeal No.53-B of 2010 was

4. I‘ * The prosecution story,'in. b.ll'ii-}f is, that on 03.11.2005 _at .
about 0650 hours, appellant Gul Nazzef Shah brought the dead- "
bodies of his brothers nainely Gul Janat Shah, Mir Salam Shah,

his son Shai Faisal and mjured Lrotwt S ORI




+ Civil hospital, Bannu and reportéd -t:he matter to the local police -

.to the effsct that oon the gvent;f.uliday hﬁ--alohgwitﬁ his Brother as
- \'&,'ell'aé his son named ?gtbovg w-ere proceedixig to thn_eir house after
pe_rfqrmqnce of ‘f'Fajarleimaz » ;: that his broﬁer'qu Janat S-hal'i.' .

" was ahead followed by Mir Salam Shah, Shah Faisal and ih;iurc;d:

Mir ' Nazif Shah one after anpthe'é while . .he (:1ppciia‘nt/

"clor-n};l-air:a'.nd was oroceedmg mtheback of Fhe;‘n: ‘At"-abouvt
~..06_'.30 . houﬁg; whe:t; they éaxxi_e c-m.t:_of_‘the ‘.mosque," fﬁen
.aéc};sgd/;';:spor;dents .' AbdulSarwar Shah, ‘:._:M‘l.lh‘amm%ld. Ghaﬁi-
-:_ s'har?-, Dil B:;:. Shah ('sc;ﬁs .of‘_'Mluhe;mr_nac‘i' SarwarSna_n) '.;nq .

-Hikmatullah -Shah {son of :.é_ccuégd/respdndent 'Mt-lha’::nmad

—

Ghani S'hah)g their cb«villagers,'dﬁl}' armed with Kalashnikovs, N

.élreaz;l}; prcs-cnt in ﬁ'oint' of 't}_iéi_r_hduséz, on :sn;:_.eing thém,'st"z-lrtcd ;
indisériminate il'xring‘ ét.th‘f‘;mAwith their reé..pe(.:t-ii'e "\'v'capo'ns, as a '
sl of which, Gul Janat Shah, Mis Salam Shah, Mir Nazif
Sheh ‘and Shah Fassal were' hit ‘and “fell -+ dowr while the -
_-':o;jnyﬁ?-iﬁi{q-,~,r'1t/'szppe.!1:§rff Alzvlcl-cily éscépgd 'ur-1hurtl. Accused ‘
:'/respor:;dtvahlts'decax?é?‘d'fro_rn 'the“Sp.ot‘afger the Sccurreﬁce, ‘while ‘
. the appe'll-;;.ﬁt' I‘qémg'e.:npty h.andeci _coqflc_l d;:; ‘vr;ot.hing. 'th.n‘tl;[e

A appellant/complainant attended the yictims, his brothers né}nely :




PR

LR Y S A O

Gul Janat Shah Mir bdlam Shah hl“ son Shah Fansal ‘were

~xp1red whn]e hls brolher er Nazxf' shah was 1n_1ured Motne for

Shah thch report was not rnade to. thr' polnce Th

5. On completion . of'; 'Tr,lyés,ti‘gation,' challan-

’ Leaméd trial Cou

the offence was that about 29/25 days pnor to thc oc«,l.u-rence

‘scufﬂe had. taken ' pacc bctwc—en I\/uhammad Gham Shah

Hlkmatullah Shah Nalmatuilah Shah and decéhsed I\‘1ir:' salam

c!-iarged the respondems for the commlbswn of offence.

was’
accordmgly submltted agamSt the respondents to face the trial.

rt aﬁc..r complymg Wrth pr0v1510n undcr section

insfcﬁpt_, criminal appeal, Wherein they
claimed trial.

5. - The prosecutio

- support of its allegations, the brief whereofis as under:- -

" ‘conducted :autopsy

e complainant.

265-C. Cr.P.C fra.med the cha.rge agamst the rcsponde.nts of the o

"p]e.adg:d notvgullgy end :
n has examined thirteen witnesses in

- Dr. lx.hahd Mehmood (PW-Z) has
on the dead-bodxes of c'hah Falbal

Mir Shalam Shah, while Dr. .Anwar Farld (PW- 10) had




e cqnduc_;eci a:.i_topéy on the .dé'gdbdd):v' of Gu! Janat Shah

iy

and examined-injured Mir Na.zif Shah-,
" -Gul .Salam (PW-1) had ‘witnessed " the
recovery memos, vide which, in his’ preéence, th'e-' 10 .

‘had taken into possession blood stained earth from the

’ p]aces.qf' ti.q-se.a.écd Gu'l Janat‘.S.ha}ll_,-“I\;Ii;-: Salam "Sh"ah.
‘and _Sh%;.h Fg\iéél, .whAi.le ‘tA'rom‘ lth‘e".;'a'lac"ess' of ac;cuséd
-T'I;effo\'fc’;r;d sefén.‘efnpfies of 7}.62,:136'1@ and tv.«o_-sfpen; ] 5
: b;ll.e_ts:jn: (e line of ﬁn,aa well as blooc stained
- .'-“gam@elms- of =~';‘he all '-the.de,ceése.;d r';fspectiv_gly;_ v?.'h-ilch
: '\Yere' also ‘pa;t':.ke..d and s;zélég_i i.ntcf é.?cels: b& t:{g '107 in

.. his presence...

‘Inayatullah. Khan (PW-3) had identified

the dead bodies of ;al:] the three deceased namiely Shah

* faisal, Mir Salam Shah and Gul Janat Shah,

. Aiﬁanqllah LHC (PW74).l1aa escorted the
dead-bodies of the aeéeaséd to the mortuary and after

their autopsy by the doctbrs,.igiood_s_tainedfgagmr’:nts of




all the deceased were handpq bverj' to the 10 on the

- spo'i.

| Thayawllah SHO (PW-S) had arrested .

accused Muhammad Ghani Shah on 6/12/2005, aftér re- -

callinig his BBA by the court.

Ali‘Abas Khan (PW-6) had recorded the

- report of the cor-liplainant',in shape of:murasila, prepared

injury sheets and ‘iﬁdﬁest ‘rep‘o;‘ts.(-)'f all the d‘ece'as'éé and

the injured and handed over ta constablés Amanullah

_ and Azad Khan for escorting the sémq to the doctor for

.-a'uto-psy,‘_while Murasila was ' seﬁt .to the PS for '

~ registration of case. .

" Azad Khian FC (PW-7) had escorted dead-

!

. body-'of the deceased Gul Janat Shah and injured Nazif

Shah to the doétor;'aﬁér'ﬂdoihg the. needful by the:doctor,

the PM and madicolegal repoﬁc-s were handed over to the

- 10 on the spot by him.




rr!mrasi'la_, had G;h'a]ked qﬁt‘I-‘IR; ARCE j. o
" “Muhammad Tahir Dawar SHO (PW-9)
Ah'a'd i submitted.-' cﬁall'zu-'i against’ ;—h.e:.'accuse'd and “also
. art_'ésted:accused' Himatullah Shah 'and Abdul Sarwar
Shah and issued their card of arrest and also subritted

N supplementary challan against them .

‘Gul Nazif “Shah (PW-11). is ‘the

complainant of -the case, He has narrated, same

- @ 0 L Utekhar Ali SHO (PW-8) on receipt of

N " scenario of the case vy.'hich‘ ‘has already been discussed
_in the early part of the judgment. :
~ Mir Nazif Shah -(PW-12) being injured; -
eye witness, has 2150 Durraid '\L..;:_‘.;; i S
" was 'fumis'h_ed by' the comp‘laina‘n-t in his report.
- Gulap - Khan (PW-13) had. conducted
-inv'estiga'ti;:m of the instant case.
D7 After él’osing the evidence by the. pros-ecution,
respondents. were examined under septiohA?:#Z‘Cr.AP.C, wherein -
J i




they stated that they: are- - innacent ‘and ‘havé‘ been falsely

implicated in the present case. They did not:wish to be examined

. on oath as r'equired U/S 342 Cr.P.C. n;_ar they opted tc.p;o.duc'e-

defence evidence.

g - :On conclusion of trial, the learned trial court acquitted

the. respondents; th:'complain'alnt being ..}a'ggri'e\l'ecll has - filed

instant appeal- against the’ respond,entsA :_fhrough two separate

"cArirrAlinél': apé’eais, ‘which are, to be ;:li?sposé:d‘ of by this single -

Judgment, as referred.to herein above. '

9. » 'Léame_;l counsel Afo.r_ the appellant .éonténd.edrthat FIR

1 .

‘ has. been l-od'ged‘wi'thg promptitude; that all the respondér{ts were

. given specific role of firing on, all the three deciease"d -and

injured; they were .;:‘}irectly c_h_a:_géd in- the first’ information

. report; that the x‘espohcil‘e_ints‘wcré well knowi) to the compl_éiné.r_xt;‘:

‘Mir Nazif Shah is uniform and consistent on all material points,

while the_if presende on the spot coulgi‘ not be _dénied;.that blpoo‘

stained ‘earth as well as.the crime.empties were secured from the

spot, so no other exception can be taken as for as the place of

it the ocolar account Ganisked by the complainant ard injured

ve




FWSILY,

)

":and - non-reading, of ,'the .evid-snce,'._ éddﬁc,ed on . behalf ot

occurrénce is concemed; that medical report fully’ substantiate

' .th-e prosgcution Ast'ory' and that no .material contradictions or .

discrepancies - are visible between ‘the statements of . 'e)'fé

witnesses, but the triai Court did pot ap'pr'céi‘ate' this aspzct of the'.

_case and ‘a@s, such. rendered an;er'ro:iec)us‘judg‘m'em based on mnis

‘prosecution witnesses. .

-10. - ._ .. On the other “hand,’ learned - counsel for the

respondents vehemiently opposed _me.«afgufhents advanged on -

behalf of the: ﬂéomp}é;i.rnant side and supi)bi’ted‘thc ‘impugned

judgment-on the grounds that the pros=cution has failed to pro{ze_ .

‘its case against the accused/respondents beyond any shadow of

reas_ona'bl'e cidubt; that ihc _occurrence “kis of day: light ang

admittedly there was “Eid-ul-Fitr ", on :he'éventfgl .day of

. occurrence and a Jarge number of the people were present bt no

~ disinterested witness has come forward 0 depose in favour of

prosecution; that theré is a-lot of contradictions in the statements
‘of ihe. PWs on material 'pbints-whdin their cross ::?ca;‘ninatio,n -

ha,s: badly shattéred' the prosedution-‘c_ascjland,: eépebial_ly ‘made -




R - 10-

o : '_ ‘; = : ‘ s - references ta ;ll1¢ s.fat.éyn:cnts .Of coxﬁplz.iin;i;:t a,nd the allége‘d’ éy'éf

’ . [ 4 . . : ”,witr{esg; _;hét disﬁo%_es"'z- E:r.n‘z‘es.t.i:gatiop ‘has Beén- conduc't'e.dtlir‘t :@his-

;:a's,e byGulapK.han 10 wi¥h th'e c.o%miva.;;'ce of Hazrat ;A.li- ]

ir_xspec.tor as ]ié was ‘admi-ftcc_lly .]:_ilres'e.nt .o‘n_ltl'.;e spot bei,r.xg fc.lo_sé

1 - .. - B - :e_lét.ivel of cbnip]aina_i‘xfhg :part)'r; :tﬁere.f;qx:el; .the'-.:tes;til‘-x'lgny__pf. the

' ‘ . _ ‘ : compl'air’aan“t/l aépellaﬁt ar;d' 'ithUI_'ed' :f;vs;s.righgly d;llsbellie.vreci 06 . '

. Fhe _gjrou.nc_l of close re-le}‘t_joﬁ thnHazrat Al'i._Inspelc-tcA)r, ;who ’was _ N
‘by th%n present on the spbt;-'rhat the focctl"r.r'epce has not" been

'lgakén pl.ace m _ﬂ;e-mc;c:ie- and majn;'nel.-'as..'allégcc‘!; that ‘thé rn%xterizil_;
‘brought on’ rebvor'd" with' the “;s.ttat_e'hyls_n.t.s ‘c')f'i PWs were .'ndt.
sufﬁcientl 10" hold ﬂth"e accusled/_ .respo.n&cn; ggiliy of. the_éffénce '

~and-if ‘o.t"rie_.\rwise _léaée ‘of the | acégse;:]_ is doxlxbtﬁll,. then ‘mere

" abscondence of accused/respondent.is no. ground for conviction,

therefore, the’ impilgﬁe;d ‘Ver,c}ic-f of the lezirn_ed' trial Judge needs

" no interference.’

11 . We have heard argumenlé. of. 'leamed counsel for the -

‘parties and gone through the case file, with their assistince.




e

N S 12_. -+ Now ja.dverting to .the .pbinfs raised bv “the y
learned counsel of _appe!]éint, _{ve'_ have to.elaborate and res ¢
appreciate the evidence available on the case ﬁlé.

«

A3 .‘ Perusal of the impﬁéné(l judig;me"nts‘ it t.'ansfp}%cs"' :
that the. learned trtal court did not bc-he-'e.l_he Qk;ul‘m a_ccount .

" as accord'in_g-.t_o it eye witnesses’ have been contrac u.tpd on
material po-ints-, Whii;z the Pés,t r_ns.;l:‘tcﬁ‘l.g‘repoi‘t as well as
“me'd-ica_l evidenf:.e a;md site plap are at variance; the time of
oéct_;rfc'_hcc as per t'he'- I'Iiél‘z_:ourt sé.elfn-s tobe of da“k -_ﬁight;
r.nc‘,ti_ve‘. is riot .pruvgd;‘ benc’é thgé'.;t'ria],._"f_;pur'.cf li‘icq"uitted t'h;é-

‘ ac_cused‘/r;as;:;on_deﬁgs.
4. AL\_C -ding fo. ‘the report, the occurrence - has
tal;en pla;:e at 6. 3‘-3‘ a.m, the repoﬂ: was 1odged in the hospital
__at 6.50 a.m whlch Ehmmate the possnbxhty of fabm-;ar'ioln. and
Eonsi-llta‘tion. In s l‘lb"]. state of afraus, when two brotherx l\lhr
A.S‘al‘a.m 'Shﬁﬁ, Guﬂ ]anat Shah and Shah Faisal (son of th‘.."

compiainaﬁt) havé -bbén. dxcd *-’.‘h-ile 'bro.he-_ of theﬂ

complama.nt ndmely Mu- Nazxf Shah got 1njured the sb_ifting

of i'njured as well as the dﬂccased to the hospnal would have -

-
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& . L Ibctl:n'thglﬁribﬁty o’ the éémplairiani arid:ltl}'eir“kith and'kins; ,

he'nceﬂ the report has r:ia'tiji'allj; and prqubxly'bgen,i;)qged in

P . the hd§pital within (20) :minutes; "so .in .such * situation

8 ' exonerating real é\':_lp;it and substitution of innocent people is

- . '| i L ) . . S o ’ . .'~ s ’ ' )

; : oo . a rar¢ phenomena Wwhich is. not to ‘be fitting in the

¢ ' circumstances of the instant case. ’

T o S - " The parties being resicents of the same locality ’

, . were kx_'xoW‘n to each other. It is the day light occurrence. As

{ per FIR, the accused are directly charged and.their faces were

i » "ot muffled at the time of committing offence, hence there is

i o no question of their misidentification.

16. ' ‘The record depicts t’ha;l the complainant Gul

Nazif shah and injured eye witmess' Mir Nazif Shah have

recorded their statements, who are ‘brothers..intefse and also

‘ ‘the brothers of deqe'as:.ed.Gul. Janat' Shah and Mir Salam

3 Shah, while Shah . Faisal “.is . .the ‘son of the -

cbmplainant/app'ellam,_. .hence _they. being | having - -close

] _relation,, are interested witnesses, therefore -their testimony.

. needs to be thrashed out with care and caution. ,

i .

! o b -

i . .

i

| ]

b |'
I
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17 The pamsal of statement of complamam Gul' :

; Lrs .
bNaznf Shah (PW«I 1 ) revcals that he‘/‘relterated the same- story

whlch he has made at the tu'ne .of report. It is cledr from- hns

'_staternent that, all’ of them went, for :pe'rr"ormir,\g "‘Fajar

prayer”’ and further' it waﬁs the dey, of. f‘Eid—ul-Fftr v and .

. usually in such like occasion, all the male family members

* used to go together for “Fajar” as wéll as Eid prayers, hence

the version of the complainant is natural one and cotild be

vlbelie.r.{éd'.,"-l'ﬁe other eye witness Mir Nalzif Shah who is also’

brdther-df dee'eé.séd ,exa.qlined as PW-_II'Z', has alse recéived

starnn of m_|ur1eﬂ on. hls body Dunng \he ocourrence, the

=

blood was recovered ﬁom hlS placv from the spot hcnce it is

fﬂarnple"proof of --his'presence on -the .spot ai the time of

-occ‘urrehce.. In .thf:: respect, re!iahce may be placed in case:

tltled “Taj e VS The .slate” (2012 SCMR 43) wherein it 15

A held thaf.:—

“Wé have consideréd Ihé "evidetiéé of Khadam )
Hussain (PW -1), - camplmnant, .two injur}egl
wtmesses namely Sarfaraz (PW-;’) ‘and .;u[&ar'ﬂ .

PW3) TPey have suppartad Ihe prasccu‘:an'

(}.
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: case and speczally stated that the pentzoner 'T a_; '
had part:c:pa.ted in the occurrence and the f re

" made by the petitioner had it the decea.serl on"'
a“he. chest '.-1‘_?“# neck‘.‘l The i‘lyf“itred‘ ﬁimes‘se; '[ra;i

also recex'ved m;mer.ous ’imjurie.s".' durt"ng the -v

occurrence and Ihe doctor ﬁ{uhammad AshruJ g
(PW 1 6) supported . the factum of mjunes. T kus,

) .thelr presence "at t!xe spot was est_abltslzed. .The :

" eye :&i-mes.sesl._ w;z)'e _‘sz‘cb_ljeeked . o 'cross;' :

efatﬁinatz’oﬁbh no;lti};g:ba& 'carﬁe {0, ddubt t-fhel;r' ‘

credzbthty Thus thezr presence w;:zs narural as

lhey sustamed mjurles alongwuh a'eceased at the

time of incident.

18. - The statement of complainant and eye «»\:lii:nesses

corroborate each other’ on material points as there is no -~

inconsistency in their statements. The principle of “Falsus in

uno, falsus in omnibus™ ‘has been done .away; rather -

. principle of “sifting grains from the dhaff’ is to be applied

to determine the culpability or innocence of an accused: In .

this respect -réliancAe may. be placed -on case"_tit‘led_

“Muhammad Hayat ‘Khan and olier.. ¥S..The stdji'e'?‘. (2012

" YLR 2360. When evidence of the complainant and eye




7 .
' - L <15+~
s - : - .

6 o witness is appreciated on the on the principle then there is no .
ST ‘ o ~ such improvement or contradiction in, statements whichr.nay :
oL O S , . create any reasonable doubt. Besides both the witnesses were o L
o put to taxing and lengthy cross examination by the defence
. ‘ | . But nothing couild be, extracted fron? their mouth which may
N ' gi‘vé ‘bcneﬁt to. the acéused. ‘No _doubt, there are mincr S

. contradxctxons but it may. ¢ occur due to.aflex of tune as the
,‘occurrence had taken place on 0 -1] 2005 whereas, they .
vilére éxa.l_'x{ined on 5/ 10/'7008 atter more than 2. Vz years of the h
1 occurrence Rehance is piaced on case t:tls,d “Zu{faqar
' Ahmad- % ,pﬂm-s‘...Vs....The smte” (zou SCMR 492)
" wherein it is heid that:- '
! R o o _. . . “We have observed a few conlrad;ctwns in her‘
"statement wmch can be :gnored safely bemg.- s .
minor in nature havmg no substannal bearmg on -
mer:ts ‘of the cese. It is worrh mennomng thar
i :
; " minor- conzmdtctzon do creep in wtrh the passage .
-of time and'can' be ignored n
5 19. It 7¢ settled princ:iplc‘ ~of law that: minor
contradictions in the statements of Lh.e.yvit’hésses are.to be .
j
1
i"
1
. l
1
’




N
\ .

Qver looked, however, only material contradictions are to be

: 'qonsidéred but in the instant case, there is no material . S
’ "contxad.iction' or cmission. Reliance jS'pfaced on case fitled .
“Ranjha...VS...The Staie” (2007 SCMR 455), wherein it is -

' held thati-

“The- | ocularr zestcmony of qmte mdependent.
: '. w:tness;s duly supparted by the medtcal ewddnce,
the. recovery of empttes fram the spot, the post-~ '
j martem reparts af the two decease, prampt
[odgmg of FI.R w:thout any deltberauon and”.
- exaggeration as weﬂ .&s.. tlze attending .
. cir:cumsmn:ce;'. was f;iu,ftd 'trutltful ‘ jar’:d.
S confi dence-mspzrmg,‘ thervfore, ‘the‘ minaf
‘dtscrepancy and (,ontrad:cuan pomted our in the
.-staremen( o___f wztne.sjsgs bexng,_fm{n_a;erzal »Quld be

. ofno-sigﬁiﬁcance. )

'20. " . No doubt, the complainant éxrid-'injure_d witnesses

are close relatives ‘with all of the déceése{d but their‘teétimo‘_n'_v

"o'n- the sole ground of relationship cannot be discai_'d'ed if.
-otherwisé their testimony s’ truthful and confidence

inspiririg. Reliance may ‘be placec on titled “Anwar Shaiint’

0 S

—.
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‘ @ . ' and other. VS...The siate” (2010 SC}MR 1/91) wher\.lr it is o

Cheld thett . .

“It is settled prmc:ple of lan; ’ tlmt mere .
. ~re1m‘mns/up brtween fhe wunesses and the
- deceased is not enough to dtsca'rd the:r ewde;t ce.
.It is the dm) and oblxgatwn of 1he court for
requiring carroboratmn of m!erested w;tnes.:es- '
‘ lhen.u' must fn:st ascertain whetker he Sho;l[d be .
' believed ‘witft_aut cc;rroboratwn. 'T he _w;;nesses
’ l’_ ) have faced ler: ’thy cross-exammatz.on bui theu"
veraczty cannot be shaken by the defence counsel.
' Ba{h the_' eoz:;rts belo-w. have; ‘c:ome: to zIxe X
’canc[usiq}l th_at .thet_'r ;'taltemepxt;c. a(e of sui:h_: a
: ﬁ@jture that their _re.sju'mbny. mu.st be given ;Iue
weight eqd ){Jé;'e-bEI;ieved;’

21. On the same point, the augist' Supreme courtiin

7

case‘ ti'tle'd“‘.‘Mulmmmad 'Ikram ‘and other...VS..;.. The

Srat” {: 2011-SC,M'R-]]33) and ‘case’ titled ”Muhammad

b

) \\ L Aslam VS.. The State" (2012 SCA'IR 593) has held tha; -

I tlle pre:ent case, ocular vervmn has been

furmshed thr‘oagh the statement of PW-6 Haq

Nawaz _wha. Vs real son “of. tlze deceased

e S




P
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.

- .Muhammad Nawaz and PW-7Ahmad Nawa' t.he '
‘other  eye wr:nes.s wha xs cousm of the
complau‘mnx._-.i 0, bothl the ure-wunesses a:e,

. ' -clo.,ely related with -each olher and with ' the‘
"deceased mterse- but mere relatwnsh:p IS nr;L'.

: -lsuﬁ' icient to terr;z them as mteresred w:tnesses us
_ there was. no prekus enmtty berween t}zé -

parties "

22, '-_' In the instant case, the complainant. (PW-10) and

‘eye witness (PW-i 1) cpu-ld,an_ .'bc "termed__as_ interested

‘Wltl'leSE!S and theu statcments are held to be t.‘uthful

confidence inspfring and believable. L

; '23-'. _ . _SO fal; as the obje'ctior; bf‘th.é}eha_rnéd couns‘el_"for‘
..Athé' Saéc_l.lse.:'d./r.t_aspo.r’l;i‘entn- Athgt. as ' per St;;‘_t;a‘ment' of the
co;np]aina'z‘lt and 'c.-.)l,_:e. ;‘vi'.cn‘t-sss:," other équsons_ _havé 215{3'
lat-tr“acted at '711:1_3 S[:‘ro‘L at '._th'e time ‘c;f_~jo¢':<:_'iJr1;ence. b'ut' no’
,iﬁd,epe,n_d;nt Witnes;s ilas.be-‘en. prddu‘éed By nc;w it is Sé:r:]ed
law that it ‘iSspl"el"Og‘a'tiVE of the, prosecution 1o praduce
A~ wﬁfﬁess_es of their c]}éice.. It i;=. thg quajli‘t'}." an;il nqt_thé qyapti_ty

of eyide.hce which determines the fate of the ‘case. If evidence

of single witness is .trdmfﬁl; trust 'wo_r.ihy, coher;nt' and
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® . - confidence inspiring, then it is sufficien: for conviction of the

. accused as in the instant “case;. the. statement of the .
complainant is corroborated by the statement . of the eye.

witness,’ medical evidence and site plan. Reliance is placed®

in .case titled “Nasrullah Khan and 2 thers VS... The . o

. State” (2011-SCMR 613). Lo S L

24. . So far as the mo'tive is:cqhqémt%é, that is a_lwa.ys- ‘
in the mlnd of the ﬁcctiséd]as’sailant, whgtgve; ‘- v;_./as_ n thg:
lquowle:ci;ge ;3f the ,co:x'njal.ai_nan_t., h;: ;:}iscloﬂ_s‘e;:'l_ at the time of
g repq;t and .has'al_so. Areit4erate‘-d it in his c';oun.stateﬁlenf. The
'-_{njured PW alsé s.tatg:d_‘the'saine‘ }ﬁétixre.éna in rebuttal tl?lerﬁ;‘
is nt.j_ti‘xi.ng on record -'no:'-tﬁe_ defence ._prc':fiu,ce.d an,' :;0111:.1_;«311- '
" motive. Tt ‘is éétticd. law-that fn case t.here 1s no r.noiAivc or no
.' C o - - .proof after allcéing, it: n;,.,a;-‘ ]1;?)1~1GC: 1’:‘.ull' oo iz proscoutioh
case, if dil'r;zct ev.i:lcnce is trust. “'orth}," ana confidence

' o " inspiring. In this respect, reliance can be ptaced in case titled

a5 “Niagmuddin. VS.. The State” ( 2010 SCMR 1752;.

t25. ‘For what has been -discussed above, it is -

established beyond eny stiadow of doubt, that they were the




" sentenced to imprisonment for life imprisbnment ej(tch on

~20-

‘c::lfime. The ‘learned trial court has fallen’ in error- by mis-’

;eadi_ng aJ}d non—reading of evidence and have given undue

__weight to the . minor _ discrepancies -occutring ‘in- the

~ prosecution: gvidence, thus-both the impugh'ed judgments of

‘accused/respondenw'af}d'xion‘-élse, who had committed the

.the mstant crlmmal appea] bearmg Nc 27-]3 of 2012 (utled o

-'Gul Nazhf Sbah V8- Muha.mmad Ghani Shah and omerq), A

as well as tha.t of c.ormccted Cnmma: appeal No.53 —B -of

' ,010 (ntled Gu[ Nazxf Shah VS Dllbar Shah) are se: asxde

and- the accused/respondent.s ot both the appcals rcfe:red to

.three counts Thev \Mll also pay- RSSOO 000/~ each as

: ,legal heus of deceas cd or mdefault the) >h:1” undelg Y one
" year S.‘ On convnctw"l under sectwn 324/34 PPC all the
rcspc}ndeuts-are seﬁl.'enced to ten'y‘ears R.I each and fine of:

. Rs.25, OOO/- each arcl in default ‘they sha‘l.i- uncjergo further

" herein above are cAor.lvictg:Ad under section 3 30’J (b)/34 PPC and -

' compensanon u.nder s=ct10n 544 A C P. C to - be paid to, the

for s1X mom‘.hs 'Ihey are al;o comlcted and sentenced

Ij/SS,337-F(11)/34 rPC to one year Rl each and to pay.
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) moﬁths further SI Al} the. sentences shall run concurrently.

Rs.25,000/= each as Duman or in default, to undergo three -

‘Benéﬁt "of . Section " 382-B. Cr.P.C‘_ 1s extended-’ to- Lﬁe

Tespondents. Responclents are-present in the court, taken into -

custody and sent tq_Jz’lil alongwith warrar'?ts for ~un‘dergoi_ng
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T o a N

N THE SUPREME COURT OF PAKISTAN ;
(Appellate Jurisdiction) .

2015
PRESENT: '

Mr. Justicc Asif Saeed Khan Khosa, CJ
Mr. Justice Sajjad Ali Skah

Mr. Justice Syed Mansoor Ali Shah

Criminal Appeals No. 297 and 298 of 2015 .
{Against the judgment dated 26.02.2015 passed by the Peshawar.
High Court, Bannu Bench in Criminal Appeal No. 27-B of 2009)

Muhammad Ghani-Shah, etc. (in Cr. A. 297 of 2015)

Dilhar Shah {in Cr. A. 298 of 2015) -
. ...Appellants
versus :
The State, etc. ’ {in both cases) ;
. ...Respondents
For the Appellants: . Malik Waheed An'jum,.vASC

{in both cases)

For the complainant: Syed Zulﬁdar Abbas Naqui, ASC
Syed Rifagat Hussain Shah, AOR
(in both cases)

.

For the State: Barrister Qasim Wadud, Additional
: Advocate-General, Khyber
Pakhtunkhwa
{in both cases)

Date of hearing: 19.02.2019

JUDGMENT

) Asif Saced I{ﬁan- Khosa, CJ.: Muhammad Ghéni Shah and

Abdul Sarwar Shah appellants in Criminal Appeal Mo. 297 of 2015,
Dilbar Shah appellant in Criminal Appeal No. %98 of 2015 and -
another had el.llegedlf murdered three persons namely Gul Jannat
Shah, Mir Salam Shah and Shah Faisal and tad injured another
ﬁamel}/ Mir Nazil Shah in an incident taking place at 06.30 A.M.

: /'/M'Tﬁﬁ;g;gfﬁ; |

-~

-



, ' Crimjnal Appeals No. 297 and 298 of 2015

on 03.11.2005 in village Khana Khel Anwar Shah .in theé area of
Police Station Saddar, District Bannu in the backdrop of a I‘I‘_I_C)E‘f . .
according to which about 20 to 25 days ago a quarrel had taken
place between the parties. With these allegations the appellants
and their co-accused were booked in case FIR No. 382 reglstercd at
the above menhoncd Police Station during the same morning and
after a regular trial the appellants were acquitted of the charge by
the trial court. An appeal was filed against acquittal of the present

appellz-mt§ by the trial court and upon acceptance of that appeal
the High Court had convicted the appellants on three.counts of the
charge under section 302(b},- PPC read with section 34, PPC and
had sentenced the appella.nts to imprisonment for life each on each
count and to pay compcnsatlon The appeUants were also
convicted and sentenced by the High Court for an offence upder
section 324, PPC read with section 34, PPC and ,also for an offence
under scction 337-F(iii), PPC read with section 34, PPC. Hence, the

prescent direct appeals before this Court.

2. We have heard the learned counsel for the parties and have

gone through the record of the case with their assistance.

3. In the case in hand three persons had been done to death
"and another had been injured m the morning of the dajr of Eid-ul-
Fitr. The occurrence 'had taken place at daybrealc, an FIR had been
‘lodgcd in respect of the. suid 1nc1dcnt within twcnty rnmutcs and
post-mortem examinations of. the deadbodies had also been
conducted within a few hours of the incident in issue. The parLlcs
to this case were well known *0 each other and, thus, Lhcre was
hardly any issue regarding mistaken identity. The’ placc of
occurrence was a thickly populated area and in the incident
firearms had been used killing threce persons and injurﬂng another
and, thus, it was inconceivable that the incident had remained
. unwitnessed or the culprits had remained ﬁnlcnown. The
eyewitnesses produced by the prosecution, i.c. Gul Nazil Shah
complainant (PW11) and Mir Nazif Shah (PW12) were residents of

the same area and the latter was an injured eycthncss who' had

‘‘‘‘‘




Crirhinal Appeals No. 297 and 298 of 2015 ' @

the stamp of firearm injurie% on his body vouchsafing his p_reéem_:e
at the scene of the crime at the relevant time. It may be true that

the trial court had acquitted the present appellants but the

reasons recorded by the trial court for recording their acquittal

’

were sketchy and the same did not commend themselves for
approval. It is also true that the motive set up by the proseciition
was trivial and the same had remained far from being established
and also that no weapon had been recovered from the custody of
the. appellants during the. investigation. ’fhe analysis and
assessm'cnt of the evidence undertaken by the High Court has
been found by us to be in order warranting no interference in the
same becausc upon our own independent evaluation, -of " the
evidence we have reached the same conclusion, i.e. that, the
prosecution had succeeded in cstablishing its case aga.inét the
appellants beyond reasonable doubt. On account of lack of prool of
motive and in the absence of recovery of the weapons of offence we
have found the High Court to be quite jusified in withholding the
sentences of death from the appecllants on ‘the different counts of
the charge pertaining o murdsr. We have, hovlrever,; found that the
High Court was not jusfjﬁed in ordering the a.ppellants to pay
compensation to the tune of Rs. 5,00,000/- each on each count of
the offence of murder and in ordering that in default of payment of
compensation the appellants would ﬁpdcrgo simple imprisonment . -
for one year each on each’count. .

4. For what has been discussed above these appeals are
dismissed and all the.com'rictions. and sentences of the appellants
recorded by the High Court are .uphelcl- and maintained except the
order passed by the High Court regarding payment of
compensation by the High- Court on three counts of the charge
pertaining tc murder. It is ordered that the appellants shall pay a
sum of Rs. 1,00,000/- (Rupees one hundred thousand only) each
on each count of the chérge of ‘murder to the heirs of each
deceased and in default of payment-thércof they shall undergo
simple imﬁrisonmcnt for_six months cach on eacl} of the relevant

count pertaining to murder. All the sentences of imprisonment




Criminal Appeals No. 297 and 298 of LS/

passed against the appellants shall run concurre

ntl:'y. to'each other
and the benelit under section 382

-B, Cr. P. C shall be extended to
them. These appeals are,disposed of in these terms.
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GOVERNMENT OF: KHYBER PAKHT UNKHINA :
_ ELEMENTARY & SECONDARY: EDUCA]JON DEPARTMENT

Nt

N 7l Block “A" Civil Secretanat Peshawar e Phoneﬂa. 091~92111287
o« Dated'Peshawar, the ..1'5463-2924'. o

o : . ‘ NOT]FICATION _ _ ‘ A ; N ,
NO.SOf Lnt-II)/EgSEDIl-Slzoz ‘The undersxgned l&pleased to- authomAddttmnai Smtary‘ ':"': -
(General) Elementary &. Secondary Educatton Department 1o sxgn pamwxsetconunents, rephes,lg. ‘ -
implementation reports, objection petmons, civil mtsceﬂmeousapplmanons etc on: my behalffor_; o
Asubmtssxon before various courts.of law/tnbunals in thebestpubhc mterest. S |

| S

 SECRETARY - - = g
. Elementary & Secondary -Education :
‘ Department Khyber Pakhtunkwha )

~ Endst: No. ;ZS / 5 @ ' - o DatedJ r"% ‘2-024,,
Copy forwarded to the - o

Chief Secretary Khyber Pakhtunkhwa

.. Advocate General Khyber Pakhtunkhwa

“Secretary Law Department.. ‘ S . o o

- Registrar Peshawar High Court Peshawar ' D e L . SRR e
Registrar Service Tribunal Peshawar.; . R : L ) R £
All Section Officers (Litigation) E&SE Department ) o X
PS to Secretary E&SE Department. ' S : S i
PA to Additional Secretary (General) E&SE Departmentt | C L L
PAsto Deputy Secretary (Legal-l&ll) E&SE Department.
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