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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL. PESHAWAR.

In Service Appeal No. 2208/2023

Appellant.Mr. Syed Dilbar Shah,

VERSUS

Respondents.Government of KPK through Chief Secretary & Others

PARAWISE COMMENTS ON BEHALF OF THE RESPONDENTS NO. 01 TO 03.

Respectfully Sheweth,

Preliminary Objections;

1. The appellant has not come to this Tribunal with clean hands.

2. The appellant is not an aggrieved person nor has any locus standi to file the present appeal.

3. That the appellant has concealed material facts ftom this Tribunal.

4. That the appellant is estopped by his own conduct to file the present appeal.

5. That the present appeal is against the prevailing law and rules.

6. That the appellant is not entitled for any relief, he has sought from this Honorable Tribunal.

7. That the present appeal is liable to be dismissed being devoid of any merits.

8. That the appellant was removed from service on 05-04-2016, he was released from jail on 
'19-04-2023 whereas he filed departmental appeal on 20-06-2023, therefore, the present 
appeal is hopeless time barred, hence liable to be dismissed.

9. That the present appeal is just filed by the appellant to pressurize the respondents for getting 
illegal and unlawful benefits.

10. That the appellant is just wasting the precious time of this Honorable Tribunal through the 
instant frivolous appeal.

On Facts.

Pertains to record.

Pertains to police record of Police Station Cantt District Bannu.

Correct.

Correct.

Pertains to official record.

Correct.

Incorrect, the Notification on dated 05-04-2016 is issued by the direction and approval 

of competent authority which is Annex-A with parawise comments. Furthermore, the 

appellant was removed from service on 05-04-2016, he was released from jail on 

19-04-2023 whereas he filed departmental appeal on 20-06-2023, therefore, the present 

appeal is hopeless time barred, hence liable to be dismissed.

1.

2.

3.

4.

5.

6.

7.



On Grounds:

Incorrect, the Notification dated 05-04-2016 is in accordance with law and the appellantA.

is not an aggrieved person.

B. Incorrect, the appellant is a convicted person and after his conviction his 

forwarded to the competent authority for legal action, which was approved and also 

endorsed by the law department. Thereafter, the appellant was removed from service.

(Remarks already available in Annex-A)

C. Incorrect, hence denied in toto. The appellant is a convicted person up to the august 

Supreme Court of Pakistan and his .case of major penalty of removal from service is 

covered under Rule 5 (i) (b) proviso (i) of E&D Rules, 2011.

D. Incorrect, as replied above.

E. Incorrect and not permissible under the law.

F. Incorrect, the order dated 05-04-2016 is in accordance with law.

G. Incorrect, admittedly the appellant is a convicted person up to the Supreme Court of 

Pakistan and therefore, the competent authority awarded his major penalty of removal

case was

from service.

H. Incorrect, the appellant has been treated in accordance with law.

I. Incorrect, the detail answer has been given above.

J. Incorrect, the reported judgment is not applicable to the appellant case. The appellant is 

a convicted persona and has been dult in accordance with law.

K. Incorrect and denied. The detail answer has been given above.

L. Incorrect, the appellant have been treated in accordance with law.

M. Incorrect, the said judgment is not applicable on the appellant.

N. Incorrect, the appellant is a convicted person and the same fact has never been denied 

by the appellant, therefore, from the available record and conviction of the appellant 

penalty was imposed on him under Rule 5(i) (b) proviso (i) of E&D Rules, 2011.

O. Incorrect, hence denied. The present appeal is time barred and is liable to be dismissed.

P. Incorrect and just repetition of facts which has duly answered and stated in above para’s.

Q. Incorrect, hence denied , in toto. The case of the appellant removal from service is

covered under E&D Rules, 2011.

Incorrect and not applicable to the case of the appellant. 'R.
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Incorrect, hence denied. The appellant is a convicted person by through concurrent 

findings of courts below till the august Supreme Court of Pakistan.

Incorrect, hence denied.

Incorrect, the appeal is liable to be dismissed summarily without wastage of further time.

S.

T.

U.

It is therefore, most humbly prayed that the appeal being deyoids of any merit 

may kindly be dismissed

o

^mina Altaf /j
/director ^

Elementary & Secondary Ed^j^ion, 
(Respondent No. 03) / ^

ai
SECRETARY

E<&SE Department Peshawar 
Respondent No. 01 & 02
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BEFORE THE HON^BLE SERVICE TRIBUNAL PESHAWAR

Service Appeal # 2208/2023

AppellantMr. Syed Dilbar Shah

VERSUS

RespondentsGovt, of Khyber Pakhtunkhwa & others

iai«M

I, Masood Ahmad, Secretary, Elementary & Secondary 

Education, Department do herby solerrmly affirm and declare that the 

contents of the accompanying para-wise comments, submitted by the 

respondents, are true and correct to the best of my knowledge and belief and 

nothing has been concealed from this Honorable Court.

It is further, stated on oath that in this appeal the answering

Respondents have neither been placed ex-parte nor has their defense

been struck off.

n^)Oi

Secr^
E&SE Department Peshawar



GOVERNMENT OF KHYBER PAKHTUNKHWA 
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

Phone No. 091-9211128Block “A” Civil Secretariat, Peshawar

AUTHORITY LETTER

It is certified that Mr. Sajid Ullah, Section Officer (Litigation-II) 

Elementary & Secondary Education Department, Government of Khyber 

Pakhtunkhwa, Peshawar is hereby authorized to submit parawise comments on 

behalf of Secretary Elementary & Secondary Education Department Peshawar 

Service Appeal # 2208/2023 Case Titled Mr. Syed Dilbar Shah vs Government 

of Khyber Pakhtunkhwa through Secretary Elementary & Secondary Education 

Department Khyber Pakhtunkhwa, Peshawar.

^ Secretary 
E&SE Department Peshawar
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(;()\ riti\MpN'p or- KHYBEU BAKIITliNKlIWA 
KLKMKNxARy & SIXONDAUY KbuCATION

DF.i’AIi IMl-.VI

t Nj

Dated Peshawar the April 05. 2016<•
jjOTiFICATiinM V

|itagOI§ffli)<l8.SEDf4-17/2ni7/Sved pubar Shah p..|. bs-19:

he conviction under section 302(b)/34 PPC for imprisontnonl of life on three counts by the 

Peshawar High Court Bar

Consequent upon

nu Bench vide Us judgement djlecl ;?6 04?-2015 In criminal appeal 
'’ar Sh?h Prtno'p?* BS-IH GM'-' TnrPTiL' P‘7r=!in*.vnr is 

nrCJI'w'iuW tJi^J»JrrnTTTit=TO^Tfc^“......... ”

No;53-B 2010 Byed Oil 

^r«fiht)\ree“'T!r53ff

2. i lls perioa of absence from duty w e.f 26-02-2015 (ill date is treated as Linautlior.zed 

absence from duty without pay.

t_

SECRETARY
^ndsfr of even ivc, & pate
Copy forwarded to the:

1. Accountant General. KbyberPakhtunkh-A'a Peshawar
2. Registrar. Peshawar High Court. Bannu Bench.
3. PSO to Chief Minister Khyber Pakhlunkhwa
4. Director. ES SE Khyber Pakhlunkhwa. Peshawar

i

1
•]

5. Disiritn Edupalion Officer (Male). ?eshav;ar. 
■ l^tPnndpal GHS Tamab, Peshawar

IfhoHftr Psi'rhft.'ntd^Ava

Secrefai-y E&SE Department. KhybSr Pakhlunkhwa. 
9. Incharge EMISE E&SE Departmeht".j'

. Officer concerned.

8. PS to

»»r (j

11. Office order file.
■i * »-

SECTION QFFICp.(St?HtJbLS/MALE)
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JUDGMENT SJWJST 

THE PESHAWAR HIGH GOtl^T, 
. BANNU BENCH

\J-;
i IN

■ {Judicial CiepartmenI)
' iw ij b

rv A Nn.27-B of 2009

JUDGMENT
7^02.2015Date, of hearing

Appellant-Petitioner

Respondent^iiC—

MUHAMMAD.

i.

YOUNIS -TUliHeEM. ^.--Ji-T^rough

intend to dispose of insb.nt crirainalthis single judgment, we

as well as connected criminal appeal

both the appeals' have •

. appeal N.0.27-B of 2009

■ N0.53-B of 2010, titled as_ above, as 

been arisen, out from one and the same

■ question of facu and law in both appeals, are

FIR, and common

involved..

ar .Shah and. I. Muhammad Ghimi Shah. Abdul^ Sanvar
• 2.

tried by the learned.acquitted accused, wereHikmatullah,

•> F T.R No. 3S2,
•r., V . Ri-:"’:

registered with Police Station Saddar 

under seetion 302,;324/337-F(iiy34

, Bannu . .
dated'.Oll 1.2005

PPC, read
for an offence

•• i't
•X'

l

-



U.\*i
with .section 34 PPC, The learned trial Court vide his judgmentcj,

dated 14.2.2009, acquitted the respondents. Th? complainant of 

the case namelv Gul Nazeef Shahipreferred this criminal appeals

No. 27.-B of 2009 against the respondents.

After acquittal of accused/respbndents, co-accused Dil 

Bar Shah who wa5 by then declared as proclaimed offender in 

the judgment dated 24.2;2009' also appeared before the court of 

Sessions by moving his BBA petition' which was 

hence he was also arrested by the local police. After completion 

of investigationand on conclusion pf trial, vide impugned 

judgment dated 22.01.2010, the learned trial court (ASJ-IV), 

Bannu also, acquitted the accused/respondenl by- giving, benefit 

of doubt, hence instant criminal appeal No.53-B of 2010

tunned down, •.

was

moved against the said judgment.

The prosecution story, in brief is, that on 03.11.2005 ,at

i’.- •'
a.bout 0650 hours, appellant' Gul Nazeef Shah brought the dead- 

bodies of his brothers nainely Gul JanatShah, Mir Salam Shah,

4.

. t

N-a.

his son Shai-i h'.aUal-.aau mj'uivu urui'iva

'‘COTs " vdth the help of co-villagers, in the emergency ward of

\

. r::,' r.
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• -3 -

■

1; Civil hospital, Bannu and reported the iTiatter to the local police
ft' ■ ^ ,/■ ■

. to the effect that on the eventful day he alorigwith his hroihcr as ( •I .

well as his son named above were proceeding to their house after

performance o/ "Fajar Nimaz" ; that his brother Gul Janat Shah

was ahead followed by Mir Salam Shah, Shah Faisal and injured:•

Mir ■ Nazif Shah one after another while ..he (uppellaht/

?:
I

"complainant) .was proceeding in. the back of them'. At .about \ •

06.30 hours, when they came out of the mosque, then 

accused/respondents Abdul Sarwar Shah, . Muhammad Ghani

Shah, Dil Bar Shall, (sons of Muhammad'Sarwar Shah) and

Hikmatullah Shah (son of accused/respondent Muhtdnmad

Ghani Shah), their co-villagers, duly armed with Kalashnikovs,

already present in front of their house, on seeing them, started

indiscriminate firing at.them with their respective' weapons, as a

result of which, Gul Janat Shah, Mir Salam Shah, Mir Nazif 

Shah and Shah Fasal were hit . and fell down while the \

escaped unhurt. .Accusedpompbim'nt^rippe.llpni luckily 

/respondents decamped-from the spot after the occurrence, while 

the appellant being empty handed could do nothing. When the 

appellant/complainant attended the victims, his brothers namely

; r T b

., t



1 .)t

4
V!^

c ■ 1
, - >

r.~. Shah Faisal wereGu! J^at Shah, Mir Silam Shah, hin 

expired while his brother Mir Nazif shall 

the offence was that about 29/25 days prior to the pccm-rence,

Muhammad Ghani Shah,

/ son . •;
k

injured. Motiye fori wasI'

scuffle had taken place between

.Shah, Naimatullah Shah and deceased MirisalamHikmatullah

not made to the police. The. complainantShah, which report was

. charged the respcndents for the commission of offence.

On' completion ' of ■ investigation.- challan 

accordingly submitted against the respondents to face'the trial.

Learned trial Court after complying with provision under section 

C er.P.C framed the charge against the respondents of the 

instant, criminal appeal, wherein they pleaded not-guilty and

I

was

I .
265r

claimed trial.

. The prosecution has examined thirteen witnesses m .

support ofits allegations; the briefwhefeofis as under:-

Mehfnobd . (PW-2) 

the dead-bodies of Shah Faisal,

6.

has .Dr. Khalid

■ conducted autopsy'on 

; . M.r Shalant Shah, wh.le Dr. Anwar Farid (PW-10) had

i •

\

• /^, •
\

. I
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^5 •
V t/ q. ■ • i
t.

r.-
conducted autopsy on the deadbody of Gul Janat Shaii

■;

and exar;iined injured Mir N^if Sh^ ,

Gul Salam (PW-I) had witnessed the
i

recovery memos, vide which, in his presence, the- lO!

had taken into possession blood stained earth from the

■ places of deceased Gul Janat, Shahj Mir Salain Shah 

.and Shah FaisM. while from the places of accused

recovered seven empties of 7.62,bore and two spent 

• bullets .in- the line of hre, .a;.s well as blooc stained •
I .

.garments of the all the deceased respectivelyi which 

were also packed and sealed into parcels by tns TO, in

!
\ his presence.:

1 ,
inayatullah- Khan (PW-3) had identified

the dead bodies of all the three deceased namely ShahS

■ faisal, Mir Salam Shah.and Gul Janat Shah,

Amanullah LHC (PW-4) . had escorted the .

dead-bodies of the deceased to the mortuary and after

•their autppsy by the doctors, blood stained.gannents of

2 •

. A T '■
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C.

. 1-
all the decea:;ed were handed over to the lO 017 the

spot.
r

IhayatuHah. SHO (PW-5) had arrested

d Muhammad Ghani Shah on .6/12/2005, after re- • ’accuse

I-

calling his BB A by the court.
l:

Aii Abas Khan (PW-6),had recorded the
1

report of the complainant in shape of murasila, prepared 

injury sheets and inquest reporis.of all the deceased and

over to constables An'anullahthe injured and handed 

and Azad Khan for escorting the same to the doctor for

sent to the .PS forautopsy, ..while Murasila was

/
registration of case..

Azad Khan FC (?W-7) had escorted dead- 

deceased Gul Janat Shah and. Injured Nazif- . . body of the

Shall to the doctor, after doing the needfbl by the doctor,

the PM and medicolegal reports were handed over to the

10 on the spot by him. f ..

•r'
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•

iJtekhar Ali SHO (PW-8) on receipt of

murasila, had elialked out FIR. _

Muhammad Tahir Dawar SHO CPW-9),

had. submitted challan against the. accused and also

arrested accused'Himatullah Shah and Abdul Sarwar .

■ Shah and issued their card of arrest and also submitted

. supplementary challan against; them.

theGul Nazif Shah (PW-11) is

case. He has narrated .saniecomplaLnaiit of, ‘ the

scenario of the case which has already been discussed

in the early part of the judgment.

Mir Nazif Shah -(PW-IZ) being injured; • .

wiiricii. hai. alio i-iariaivd ai:;-eye

was furnished by the complainant ih his report.

- Gulap Klian {PW-13) had- conducted

investigation of the instant case.

After closing the evidence by the. prosecution, .

examined under section 342 Cr.P.C, wherein,.

7:

respondents. were

A'f ^

• /
V!

\

■i



"1 .• '
. 8 -»

. V•

they slated that they are innocent and have been falsely 

implicated in the present case. They did not wish to be examined 

. . on bath as required U/S 342 Cr:P.C nor they opted to produce

I
defence evidence.

lOn conclusion of trial, the learned trial court acquitted 

the. respondents; the complainant being aggrieved has filed 

• instant appeal against the respondents : through two separate 

. ■ criminar appeals, which are, to be disposed of by this single

8.

Judgment, as referred.to herein above.

Learned counsel for the appellant contended that F.I.R9.
1

has been lodged with promptitude; that all the respondents 

. given specific role of firing on. all the three deceased and 

directly charged in-the first information

were

I

I

injured; they

■ report; that the respondents were well known to the compiainant;

'f;!r!':5V-d.by die c-^rn.p!ain:in: and iniured

were

iha'i i'iro ocari-a:'. sccou'.m

uniform and consistent on all materia! points,Mir Ma:2if Shah is

the spot coulci not be denied; that bloodwhile their presence on

secured from thestained :earth as well as.the .crime.empties

.other exception can be taken as for as the place of

were

\
spot, so no

' •/

-r\'

;
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is concerned;' that medical report ,^lly substantiate 

prosecution‘story and that no material contradictions or ■

between ihe statements of eye 

, but the trial Court did not appreciate this aspect of the .

occurrence

the•

visible' discrepancies • are

witnesses

and as such, rendered an;erroneous judgment based on rnis 

of/the evidence, . adduced on behalf ot

case

and ■ non-reading.

prosecution witnesses.

hand, learned ; counsel for theOn tae other10.

respondents vehemently opposed the ■ argnments advanced on ■ ,

and supported, the impugned
behalf of the .complainant side

thb grounds tliat the prosecution failed to prove , 

accused/respondehts beyond any .shadow

is of day,: light and ,

judgment- on

of
its case against die

reasonable doubt; that the . occurrence is

" on the eventful -day of"Eid-ul-Fitradmittedly there was

present but no/occurrence and a jarge number of the people were

disinterested witness has come forward to depose in favour of

• lot of contradictions in the statementsprosecution; that there is a

material points who in their cross examination
of the. PWs on

and. especially ,'made •
badly shattered the prosecution case

has

.5
I

/ •,
/

" / :
■ • \

V.

• b
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4-t.

L- references to the statements of complainant and the alleged eye

witness; that dishoheSt'investigation ha/; been-conducted in this

by Gulap'Khan lO with the connivance of Hazrat Ali 

inspector as he was admittedly present on the spot being close

case
i

f

relative of complainant party; therefore, the. testimony of the

rightly disbelieved on

• ^

; complainant/ appellant and injured was.

the ground of close relation with-Ha2rat Ali Inspector, who was 

the spot; that the occurrence has not been
I

by then present on 

taken place in the mode and manner aS alleged; that the material 

record with the statements of PWs were notbrought on

sufficient'to'hold .the accused/ respondent guilty of. the. offence

■ and if otherwise case of the accused, is doubtful, then mere 

abscohdence of accused/respondent.is no ground for conviction.

therefore, the impugned verdict of the learned trial Judge needs

no interference.

f. learned counsel for theWe have heard arguments a11

parties apd gone throuidt the case file, with their assistmce..\

I
!

;

I.
V
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■ Now adverting to the points raised by the

learned counsel of appellant, we have ta.elaborate and re

appreciate the evidence available

12.

the case file.on

Perusd! of the impugned judgments it Lvanspires 

learned trial court did not believe the oculai

13.

account•
that the

. a. accordins.to it eye wiUtesses have been contradicted on

. material, points, v-hile the Post mortem-report as well as

medical evidence and site plan are' at variance; the t,me of ' .

the trial court seems to he- of dark night;
occurrence as per

motive is not proved; hence the'trial,/court -quitted the

accused/respondfents.

hasAccording to the report,, the occurrence

. the report was lodged in the hospital 

,hich'eliminate the possibility of fhbrication and

consultation. In such state of affiths. when two 'brotiters Mir

and Shah Faisal (son of the

died '■’■hils

namely Mir Nazif Shah got injured, the shifting

-- rhe deceased to the hospital would have- '

14.

' taken place at 6.30 a.m

at 6.50 a.m w

Shah, Gui Wat ShahSalam

brother lof the.
have beencomplainant)

contplainant

■ of injured as well as th<

• -7

I

I
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V
. beeti the jjriority of the complainant and their kith and kins, 

the report has naturally and promptly been , lodged in

.the hospital within (20).: minutes^ 

exonerating real eolprit and substitution of innocent people is

be fitting in the

IL-

i- hence
5

SO in • such ' situation

;

which is. not toa rare phenomena^ 

circumstances of the instant case.
I

;

i-

■ The part,ies being residents bf the same locality 

known to each other. It is the day light occurrence. As

per FIR, die accused

uffled at the time of committing offence, ,hence there is

. ho question of their misidentification.

15.

V'

were

directly charged and, their faces were<• are

not mc
>

i.

Gulrecord depicts that: the co.mplainant

Mir Nazif Shah have

i'
The .16.

Nazif shah and injured, eye

recorded their statements, who are brothers .interse and also ^ 

eased Gul Janat Shah and Mlf Salam

Shah .. Faisal ' is . the

■ hence' . they, .being ,, having

interested witnesses, therefore their testimony.

wimess'
i:
1

v

the brothers of dec1-

the.ofson
. Shah, while

: • close
cdmplainan^appellanl,

t

.■

; rclation,.'.are

and caution.needs to be thrashed out w.ith care
!■

•'t.

I ii

i

t
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The pei-usal of statement of complainant Gul 
Xf i .

Nazif Shah.(PW-l 1) reveals that h^reiterated the 

which he has made at the time of report. It is clear from his

17;

same-story •
'!

I .
that, all of them- went for performing "Fojarstatement

" and further'it was the day, ' .and

usually in such .lilce occasion, all the male family members 

used to go together for^Fajad^ as well as Bid prayers, hence . , 

the version of the complainant is natural one and could be

who is also

prayer

■ .believed.. The other eye witness Mir Nazif Shah

brother of deceased examined as PWf(2, has also received

his body. During the occurrence, theStamp of injuries on

recovered-fi-om his place from the spot; hence it isblood was

at the time of' ample' proof of his presence on the spot 

■ occurrence.. In .-hh; respect, reliance may be placed in ca.sc-.

..The state" (2012 SCMR 43) wherein it istitled “ray ...VS.

held that:-I

^^We .have considered the evidence of Kbadam ^ 

Hussain (PWA), complainant, two injured 

witnesses namely'Sarfarai (PW~2) and Guitar . 

(PtV-3). They have supported the prosecution

/ •
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case and specially stated, that the. petitioner Taj 

had participated in the occurrence and the fire 

. made by the petitioner had hit the deceased on

the chest near neck. The injured witnesses had

also received numerous ' injuries, during the 

occurrence and the doctor Muhammad Ashraf 

(PW-i6) supported the factum of injuries. Thus, 

their presence at the spot was established. The • 

eye witnesses were subjected to 'cross- 

examination but nothing had come to. doubt their 

■ credibility. Thus their presence was natural <75 

they sustained injuries alongwiih deceased at the

time of inciiient.

/-

The statement of complainant and eye-witnesses18.

corroborate .each' other on material points as there is no

inconsistency in their statements: Tlie principle of “Falsus in

uno, falsus in omnibus” has been done .away; rather

principle of “sifting grains from the chaff’ is to be applied 

to determine the culpability or innocence of an accused.- In . ;

titledthis respect reliance may. be placed -on case

‘'Muhammad Hayat Khan and other..VS..The state"- (2012

W%en evidence of ifie ebmplainahi.’ arid eye.YLR 236a.

i

///

\j

X;
■!

I •V
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witness is appreciated on the on the principle then there is no • 

such improvement or contradiction in staUments which may 

create any reasonable doubt. Besides both the witnesses were

rr

r»
I ' (
r put to taking and .lengthy cross examination by the defence 

but nothing could be extracted from their mouth which may 

the accused. No doubt, there are minor

9

I
give benefit to

due to aflex of time .as thecontradictions but it may. occur

03:-;i .1-2005, whereas, th.eyoccurrence had taken place on

were examined on 5/10/2008 after rnore than'2 I/2 years of the

titled '^‘Zuifaqar

Ahmad & others...VS....The state" (2011 SCMR 492)

occurrence. Reliance is placed on- case •

wherein it is held tiiat:-

observed a few contradictions in her

statement which can be ignored safely being-
. *

minor in nature-having no'substantial bearing 

merits of the case. It is worth mentioning 

minor-conirqdiction do creep in with the passage

of time and CMn be ignored”.

settled principle ■ of law tliat ■ minor

■ contradictions in the statements of the witnesses are, to be

; *-We have!

on

(hat
;■

I

It VSs
;• 19.
5

i; =
r

C >V-- '
■■ !

. ■ /"N.
\

/ . 1

Nj

I
I ■/ .

>
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looked, hovyever, only material contradictions are to be.over
i

considered but in the, instant case, there is no material

contradiction or omission. Reliance is placed on case titled

‘‘Ranjha...VS:..rhe State” (2007 SCSSR 455), wherein it is

? -held that:-

^‘The ocular testimony of quite independent

witnesses duly supported by the medical evidtince,

the. recover)} of empties from the spot, the post- 

reports of the two decease, promptmortem

lodging of F.LR without any dkliberation and

as . the attending 

found truthful and.

I

wellexaggeration as 

circumstances

. confidence-inspirihg, ■ therefore, 

discrepancy and contradiction pointed out in the 

of witnesses being immaterial would be

was

the minor

■ statement

of no significance.

No doubt, the complainant and injured witnesses20.
• ■

are close relatives with all ofthe deceased but their testimony ^

on the sole ground of relationship cahnot be discarded if 

■otherwise their testimony- is' .truthful and co.ifidence

/

titled "Anwar Shaminiinspiring. Reliance may'be placec on

r\-< i;

/
\r

j

3 /
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and other,. VS,., The state” (2010 SCMR 1791), wherein it is

held that: .. .

is settled principle of law. that - mere 

relationship between the witnesses and (he 

deceased is not enough to discard their evidence. 

It is the duty and obligation of the court for 

retjuiring corroboration of interested witnesses 

then it must first ascertain whether he should be 

believed' without corroboration. The witnesses 

have faced lengthy cross-examination but their 

veracity cannot be shaken by the defence counsel. 

Both the coCsrts below have come . to the 

conclusion that their statements, are of such a 

nature that their testimony must be given due 

weight and were believed”

*:

I

On the same point, the august Supreme court.ifi21.

Theiiiied "Muhammad Ikram and other...VS.case

titled ”MuhamniadStar ( .2011-SCMR-J133) and 

Aslam .VS.:. The State” (2012 SCMR S93J has held that:-

case

ocular version has been"In -the present case o

furnished through, the statement of PW-6 Haq

of the deceasedNawaz who. ■ is real son

/
/■-

I'\!

\
■.V
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MuhammadNawai andPW^7 Ahmad NawaZi the

wi'iness yvho is cousin of the
0

other eye

iplaihant, So, both the eye-witnesses are 

losely related with each other and with the 

deceased interse but mere relationship' is, not

. con

c

i

sufficient to term them as interested witnesses us .

previous enmity between thethere was- no

parlies”

, the complainant,(PW-10) andIn the instant case22. •

interestedeye'witness (PW-ll) could .not be termed, as

held to be tmthful.
I

witnesses and, their statements are

confidence inspiring and believable.

the objection of the learned counsel, for• ■ So far as23.

■ the' accused/respondeiU that as ' per statement of the

ha^'e alsowitness, other personscomplainant and eye 

attracted at the spot at the time of-.occurrence hut no

it is settlediias been produced. By nowind.epen.dent witness

to, oroducelaw- that it .is. prero.gative of tire-, prosecution

of their clioice. li is the quality and not the quantity-witnesses

. If evidericewhich determines the fate of the case

ds truthful,- trust worthy, coherent and

of evidence

of single witness

• n.

\

' :
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confidence inspiring, then it is sufficien-: for conviction of the

accused as in the instant case,, the. statement of the .

complainant is corroborated by the statement of the eye.

witness, medical evitlence and site plan. Reliance is placed

in case titled “Nasridlah 'Khan and 2 others..VS... The

State" (2011-SCMR 613). I •I \

So far as the motive is'concemed, that is always-24.

mihd of the accused/assailant, whatever was in the •in the

knowledge of the complainant, he disclosed, at the' time of

Thereport and has also reiterated it in-his court statement.

motive and. in rebuttal thereinjured PW also staled the same

is nothing on record nor the defence produced any 

' motive. It is settled, law that in case there is no motive or no

counter

be ibuil' X: b-.e pros./ect; ?riproof after alleging,, d, m-v-' noi-

if direct evidence is trust, v'orthy and confvdence 

inspiring. In this respect, reliance can be placed in case titled

as ‘^Mazntuddin.VS.. The State" ( 2010 SCMR 2752}.

case

For what has been discussed above, it is■ .25.
• l

■ established beyond any shadow of doubt, that they were tne
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accused/respondents and rion-else, who had committed the

crime. Tlie learned trial court has fallen in error by mis- 

■ reading and non-reading of evidence and have given undue 

weight to the minor . discrepancies occurring in the

cfprosecution-evidence. rhus both .the impugned judgments

instant criminal appeal bearing f4o.27-B of 2012 (litled

.^..Jvfuhammad Ghani Shah and others),

that:of corrected CriminaS appeal No.53

... Dilbar Shah) are sec aside

•the

. Gul Nazif Shah..VS

-B of
• as well as

2010 (titled Guf Nazif Shah..V-S

of both the appeals referred toand the ac'cused/respbndents

and •nvicted under section 302(by34 PPC 

imprisonment for life imprisonment 

, They will hlso pay. 1^,5,00,000/- each as . 

under section 544-A Cr.P.C to be paid

indcfauh, they 'shall underg o' one

herein, above are cor

each on
sentenced to

three counts

to. the
compensation

I ■.

legal' heii-s' of decea'-edpr

Gn conviction under section 324/34 PPC all the
S.I.year

years Rd each and nne of 

in default, they shall undergo further 

also convicted and sentenced

• respondents are sentenced to ten

Rs.25,000/- each ard

S.I for six months. They are

RI- each and to pay.
U/Ss .337-F(u)/34 . PPC to one year

!
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i.

Rs.25,000/- each as .Daman or in default,. 19 undergo three .
/ •

months further S.I. All the sentences shall run concun-ently. :

Benefit of . Section; J 82-3 Cr.P.C is . extended to the

•respondents. Respondents'arepresent in the court, taken into

; custody and sent to Jail alongwith warrants for undergoing

' their sentences.

Announced.
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TIM Tf RTTpT?T?.MF. COURT OF FAiaSTAW 
(AppeUate Jurisdiction)

I>=>

PRESENT:
„„. Justice Asif Saeed IChan lOiosa, CJ 
Mr. Justice Sajjad Ali Shah _ _
Mr. Justice Syed Mansoor All Shall

Mr.

Criminal Appeals No. 297 a ^ ng-zed by the Peshawar.
(Against the judgment ivio 27-B of 2009)
High Court, Bannu Bench m Cnmmal App

(in Cn A. 297 0/2015) 
(in Cr. A. 298 of 2015)

etc.MuhcLmmo-d. Ghetni-Shah, 
Dilbar Shah ,. .Appsllcints'V

versus

(in both cases)The. Stcyte, etc. ...Respondents

Malik Waheed Anjum, ASC 
fin both cases)

Syed Zulfjqar Abbas Naqvi,
Syed Rifaqat Hussain Shah, A Jiv 
fi7i both cases)

Barrister Qasim Wadud, Addihonal 
Advocate-General, Khyber
palditunldrwa 
(in both cases)

19.02.2019

For the Appellants:

For the complai-nant:
;;

For the State;

j

Date of hearing;

. judgment

CJ.: Muhammad Ghani Shah and 

in Criminal Appeal Ko- 297 of 2015, 

Criminal AppoEd No. 298- of 2015 and - .
namely Gul Jannat

Asif Saeed Kban Khosa

Abdul Sarwar Shall appellants 

Dilbar Shah appeUant in

at 06.30 A.M.
Mir Salam Shah and ShahShall

namely Mir Nazif Shah in an incident talanv, place



Inal Appeals No. 297 and 298 of 2015Crim

on 03.11.2005 in village lOiana lOiel Anwar Shah-in the area of 

Police Stadon Saddar, District Bannu in the backdrop of a motive . 

according to which about 20 to 25 days ago a quarrel had taken 

place between the parties. With these allegations the appellants 

and their co-accused were booked in case FIR No. 382 registered at 
the above mentioned Police Station during the same morning and 
after a regular trial the appellants were acquitted of the charge by 
the trial court. An appeal was filed against acquittal of the present 

appellants by the tried court and upon acceptance of that appeal 
the-High Court had convicted the appellants on three, counts of the 

charge under secdon 302{bl, PPC read witli section 34^-PPG arid 

had sentenced tlie appellants to imprisonment for 4fe each on each 

coun t and to pay compensation. The appellants , were 
convicted and sentenced by the High Court for an offence under

■ section 324, PPC read with secdon 34, PPG and,also for fin offence

under section 337-F(iu). PPG read with section 34, PPG. Hence,-the_■ 

presimt direct appeals before tliis Court.

K

also

We have heard tlie learned counsel for tlie parties and have 

gone through the record of the case with tlieir assistance.
2.

In die case in hand tliree persons had been done to death 
and fmotlier had been injured in the morning of the day of Eid-ul- 
Fitr. The occurrence had talcen place at daybrealc, an FIR had been 

lodged in respect of the. said incident witliin twenty minutes and 

post-mortem exEiminations of tlie deadbodies had also been 
conducted within a few hours of'the incident in issue. The parties 

to this case ware well known to each otlicr and, tlius, there 

hardly any issue regarding mistaken identity. The place of 

occuiTence was a thicldy populated area and in tile incident 

lirearras had been used Idlling three persons fmd injuring another

3.

was

and, thus, it was inconceivable that the incident had remained
The ■• unwitnessed or the culprits had remained unimown. 

eyewitnesses produced by the prosecution, i.e. Gul Neizif Shah
residents ofcomplainant (PWll) and Mir Nazif Shah (PW12)

and the latter was an injured eyewitness who had

were

the same area

ATl'ES^f^e

- ^.



CririmaE Appeals No. 297 hnd 298 of 2015

his body vouchsafing liis presencethe stamp of firearm injunes on
at the scene of the crime at the relevant time. It may be, true that 

had acquitted the present appellants but tlie
recording tlieir acquittal

the trial court
recorded by the trial court forreasons

commend themselves fordid not
; motive set up by die prosecution 

remained far from being established

sketchy find the same 
approval- It is also true that tlie 

trivial and tlie same had _

were

was
covered from tlie custody ofand also that no weapon had been re

the appellants during the. investigation. The analysis an
londertalcen by the High Court has 

interference in *tiie
assessment of the evidence

to be in order warranting nobeen found by us 
same because upon 

evidence we

independent evaluation, of' die-
that. the

our own
conclusion, i.e.have reached the same

establishing its case against dieprosecution had succeeded in
d reasonable doubt. On account of lack of proof of

appellants beyon 
motive tind in the absence of recovery of the weapons of offence we 

foimd the High Court to be quite justified in withholding the
on the different counts of

ha.ve
of death from the appellants

the charge pertaining to murder. We ha.ve, however,: found that the 

not justified in orderbig die appellants to pay
each count of

sentences

High Court was 
compensation to the tune 
the offence of murder and in

of Rs. 5,00,000/- each
ordering that in default of payment of

on

would undergo simple imprisonmentcompensation die appellants 

for one year each on each count.

discussed above these appeals areFor what has been4.
convictions, and sentences of the appellants 

pheld and maintained except the 

regarding payment of

dismissed ,£ind all the 
recorded by the High Court are u

passed by the High Courtorder
three counts of die chargecompensation by the High- Court on

It is ordered that the appellants shall pay a
hundred thousand only) each

' pertaining to murder.
of Rs. 1,00,000/- (Rupees

of the charge of murder to

onestim , die heirs of each _ 

thereof they shall undergo 
each of the relevant 

of imprisonment

each count 

deceased and in 

simple imp 
count pertaining to

on
defatdt of payment 

risonment for. six months each on

murder. AU the sentences

klTESlEOi

r

\



>

1

1;;

Criminal Appeals No '. 297 and 298 of

. *i *

concurrently to'each otherpa. ised against tlie appellants shall 
an i the benefit under section 382-B, Cr.F.C. shell be extended to

run

\
them. These appeals arejdisposed of in these terms.

Sd/-HCJ 
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GOVERNMENT OPKHYBERSWkHlMCiM^i 
ELEMENTARY & SECONDARY EDUCATION DEPARTMENT

• N< Block “A” Civil Secretariat, Peshawar PhoneJ4o:mM211128

(C
DatedPeshawar, the 15-03-2024m

notificationsv

NQ.SQ(L!t-Il)/Ef&SEDyi-5/2fl21 -The undersigned is^jleased to-aiUhorize-Addidonal.Se(»taiy 

(General) Elementary & Secondary Education.Department to sign, p^wise^comments, replies, 
' p ementation reports, objection petitions, civil iniscellaneousnpplicatioiis etc onvmyjbehaif for
submission before various courts of law/tribunals in thob^ pubUc interest ‘

A--

.a
■ ' .-j;

I

SECRETARY
Elementary ^-.Secondary Education 
Department^ Kfcyber Pakhtunkwha

■v*

Endsl:Nn.^C/'=?-/? Dated
Copy forwarded to the:-

. 1. ChiefSecretary KhyberPakhtunkhwa.
. i. Advocate General j^yber Pakhtimkhwa.
3. Secretary Law Department..
4., Registrar Peshawar High Court Peshawar.'.
5. Registrar Service Tribunal Peshawar..
6. All Section Officers (Litigation) E&SE Department.
7. PS to Secretary E&SE Department.
8. Pa to Additional Secretary (General). E&SE Department; 
9; PAs to Deputy Secretary (Legal-I&II) E&SE Department,

. I--
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I9k
(SAJIDUELAH) 

SECTION OFFICER (Lit-ll)
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