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FORM OF ORDER SHEET

Court-of ?
Implementation Petition No.____ 450/2024
Date of order. Order aor other proceédings with signature of judge -
proceedings
2 3
06.06.2024 - The implementation petition of Mr. Masoom

Khan received today by registeréd post through Sheikh

Iftikhar ul Haq Advocate. It is fixed for implem_éntation

report before touring Single Bench at D.I.Khan on 19

.08.2024. Original file be requisitioned. AAG has noted

the next date. Counsel for the. petitioner has been

informed telephonically.

By the order of Chaj
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REGISTRAR
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S Contents o T Wes oMo
Eo- ] his appeal has been pres ,nu.d by AT
" Whether Counsel / Appellant/ Respondent / Deponent have signed the L/
B requisits documents? ' _
3. __| Whether Appeal is within time? Tl
- 4, Whether the enactment uader which the apneal is filed mentioned? A
5, Whether the enactiment under which the apreal s fiked iy correct? Dl =
G fWhether affidavit is appended? - ' Ll
i 2’ " L Whether affidavitis < iy aitestad by eampewst vilh conmniss ionei? .’I
§' & Whethier appeal/an: ACXUFLS DI proper ]’,“In {7 e | o
1 ‘o Whether certificate regarcing (hng oy carier ap)eai oo the
] subjeet, furnished? . R
20| Wherlfe annexuies are ehibie? ) N ‘
11} Whether annexures are attesicd? o
12 \-‘Jhcther coples 0{'”“:‘1:1¢.\1=1'c5 are u:_‘dab efci 5__51._.
Al Yhether copy of ‘{jmu'sl e biversd jo A G SO0 NS -~
14 \*’hulhu l’o_wu ol Alloriey ol tie Counsel engaged 18 atiesicd and
i Signed by petitioner/appellant/respondents?
15,y Whether numbers of referred cases givenars o areet? N
10, Whether appeal contains ¢ =LL.1:;:5,’0\ erwriting’! ' v
17 {Whether list of books has been provided at thie end of the ap peal? o
18, | Whether case relate to thiz Court? N 1/ -
- 19, | Whether requisite number ol spare vopm Luu,ccdl © -
20 Whether complete sp _{1_1 e ooy is filed in separate file cover? | e
21. - | Wheihor addresses of pritics given aie conyp ILIL’ .
22, . | Whether tndoy filed? e
23, | Whether index is correet? 7T
24: _ | Whether Security and Process Fee deposited? ur: -
- . Whether in view of [Khyber Pakiitunkhwa Scrvice 'Tribunal Rules 1974
25. | Rule I'1, notice along with copy of appeal and annexures has been sent | \L_
' to respondents? on
6. Wll"thCI copies of commcnts. wpm’l \.4_]0111(.!;.! submited? on (./.
99 Whether copies of commerisireply/rejoinder provided to opposite LA i
o party? en _ |
Lis certified that formalitics/documentation as reguired in the tbove tuble have been fiifiliad,
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA -

- SERVICE TRIBUNA! CAMP COURT DERA ISMAIL KHAN

Implementation Petition No. HSO of 2024

In Service Appeal No. 2229/2021
Decided on 22/11/2023.

Masoom Khan

Versus

- Govt. of KPK etc

INDEX

Particulars of Documents

Annexure

Page

Grounds of implementation
Petition along with affidavit

Copies of the grounds of service
2 appeal and jud'gment dated
22/11/2023

A&B

3. | Vakalat Nama

Date: ©/ /06/2024

Yours Humble Petitioner

Os(gere

Masoom Khan

Through Counsel

N

Iftikhar ul Haq

. Shei(ljl

Advocate Supreme Court
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA

SERVICE TRIBUNAL CAMP COURT DERA ISMAIL KHAN

Implementation Petition No. 9 Y O of 2024

In Service Appeal No. 2229/2021 :
Decided on 22/11/2023 Diney wo._| 222 &

Dated-wglé/
Masoom Khan son of Sultan Sikandar caste Kundi r/o Ama

Khe! Tehsil & District Tank retired Chowkidar RHC Amakhel
Health Department Tank

Khyber Pakhtukizwa
Service Tribunal

..................... . Petitioner
VERSUS

1. Government of KPK, Through Secretary Health Services
Khyber Pakhtunkhwa Peshawar.

2. The Director General Health Services Khyber Pakhtunkhwa
Peshawar. ' '

3. District Health Officer Tank.
4. District Accounts Officer Finance Department Tank.

e .Respondents

.'_IMPLEMENTATION PETITION UNDER KHYBER PAKHUNKHWA
SERVICE TRIBU.NAL ACT 1974 READ WITH KPK SERVICE

" TRIBUNAL SERVICE TRIBUNAL RULES 1974 AS AMENDED
FOR IMPLEMENTATION OF THE ORDER/JUDGMENT 1IN
SERVICE APPEAL NO. 2229)2021 DECIDED ON 22/11/2023
BY THIS HONOURABLE TRIBUNAL.

‘Respectfully Sheweth:-
The Petitioner most respectfully submits as under:-

1.. That appellant was retired from service on 12/12/2018 but his
fetirement was giv‘en effect from 04/09/2017 and deduction
was made from hié pension while increment was also denied,
for whicH the appellant ﬂled -departmental appeal Which w'as
not responded within stipulated period. |




Date: _2//05/2024

A

2. That thereafter the appeliant submitted service appeal against

the deduction and for increment, which was accepted by this
Honourable Tribunal vide order dated 22/11/2023 in service
appeal No. 22'29/202'1. Copies of the grou.nds of service
appeal and judgment dated 22/11/2023 are annexed as
Annexure-A & B.

3. That thereafter the appellant submitted an application for
implementation of the judgment of this Honourable Tribunal
but the respondents are reluctant to obey the order of this
honourable Tribunal in letter and spirit just on the basis of
ulterior motives and under table settlement, hence, the
instant petition.

GROUNDS

~ A. That the acts and omissions of the respondents authorities to

not obeyed/implement the order of this honourable 'tribunal in

_its true letter and spirit are clear cut violation of law, sfatutes
and constitution.

B. That lame excuses on behalf of respondents/authorities are
- not maintainable and respondents are required to impiement
the judgment of this honourable Tribunal in its true letter and
spirit. |

- C. That the Counsel for the Petitioner may kindly be allowed to
raise further legal grounds during the course of arguments.

It is therefore, hi:mbly requested that the respondents
be directed to partially implement the judgment/order
of this honourable tribunal dated 22/11/2023 in its
true letter and spirit. -

Yours Humble Petitioner

Ol (xe

Masoom Khan

Through, Counsel |

kJM s
Sheikh Iftikhar ul Haq

Advocate Supreme Court
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BEFORE THE HONOURABLE KHYBER PAKHTUNKHWA
SERVICE TRIBUNAL CAMP COURT DERA ISMAIL KHAN

Implementation Petition No of 2024

In Service Appeal No. 2229/2021
Decided on 22/11/2023

Masoom Khan
Versus

Govt. of KPK etc

AFFIDAVIT

I, Masoom Khan son of Sultan Sikandar caste Kundi r/o Ama Khel
Tehsil & District Tank retired Chowkidar RHC Amakhel Health
Department Tank, do hereby solemnly affirm and declare on oath
that contents of above Petition are true & correct to the best of my
knowledge and that nothing has  been concealed from this
Honourable Court

Dated: _o ( /086/2024 S O(g(;@u

DEPONENT

1dentified by

»\JI/W; <

Sheikh Iftikhar ul Haq
Advocate Supreme Court

AN HUSS,q

Advocate:
y iy l"cm




4"
.

-
e

1

Page

..\‘.-':'n'f;.'r cippwal %0, 32302021 tifed “Masoon: Ktm versus Gaovermnent of Khyber Pakbtwnkinea
dionzd: Seereiare rfm!r!: Depuctiment Kiyber Pakhtvakhwi others ™, decided on 28.11.2023 by Division

Fencir conprising of Mr. Kelim drshad Kiwen, Chiaivinun, and .h'r. Muhammad Akbur Khain, Nember
Excentioe . Khwber Pakhtunkhwe Service Tribwied, Feshawar at Camp Court, D8 Khaw.

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHA\WARu——f &
CAMP COURT, D.I.KHAN

BEFORE: KALIM ARSHAD KHAN ... CHAIRMAN O |
MUHAMMAD AKBAR KHAN... MEMBER (Executive)

Service Appeal No.2229/2021

Date of presentation of Appeal........ e 01.02.2021

Date of Hearing.......... e 21.11.2023
Date of Decision...... v e 22.11.2023

Masoom -<han, son of Sultan Sikandar caste Kundi resident of Village
Amakhel, Tehsii & District Tanl{. Retired Chowkidar RHC Amakhel,
Health Dg sartment District Tanka.icovveeennn.. esenbanssronsionns (Appellany)

Versus

. The Gov ermmnt of Khyber Pakhtunkhwa through Secretary Health

Departinent, Peshawar,

. The Director General Health: Servﬁ:es Khyber Pakhtunkhwa,

Peshawar.

. Distric: Health Officer, Tank. ‘ |
. District Accounts Officer Finance, Departmcgt Tank

........... (Respondems) |

I’resent:

Sheikh Iftikhar Ul Haq, Advocate.............covvuurvnnnn.., For the appellant

Mr. Habib Anwezr, Additional Advocate Ge:neral «.....FOr respondents
PRAYER IN APPEAL:

ON ACCEPTANCE OF THE INSTANT SERVICE APPEAL THE
{LLEGAL ACTS OF DEDUCTION OF AMOUNT FROM THE
PENSIGNARY BENEFITS OF THE APPELLANT BY THE
KESPONDENTS AND NOT TO RELEASE THE FULL PENSION
AND ACCRUED ARREARS OF PENSIONARY BENEFITS AND
«NCREMENTS MAY KINDLY BE'SET ASIDE AND DECLARED AS
ILLEGAL, VOID AB INITIO. BEING WITHOUT LAWFUL

AUTHORITY AND THE RESPONDENTS BE RELEASED THE FULL
PENSIONARY BENEFITS WITHOUT ANY DEDUCTION AND
ALSO RELEASE THE REMAINING ARREARS INCLUDING
INCREMENTS FOR WHICH THE APPELLANT IS ENTITLED AND
ALSO -AGAINST THE NON-ACTION OF THE APPELLATE
AUTHORITY ON THE DEPARTMENTAL APPEAL MEANING

~“war '




P_age

SUIRTANN 1% ;)ur N0 22292021 titled “Masoom Klun versuy Grvernment of Khyber Pokheunkhwa
iworigi Seereiry Healtdh Depaviment Kiyher Pakhtimidneg whwrs ™, decidmd on 24.71.2023 By Lrwsion

e“ 15l v ;,ur ising of Mr. Kalim' Arshad Kisin, Claiemn, and Mr. Mihannad Akbar Khaa, Member.
_' swintive . Kivher Babhiunktnog Service Tritnowd, Pesfuwar at ¢ ‘amp Court, D2 Khan,

]HER}"BY REJECTION QUA THE DEPARTMENTAL APPEAL
WITHIN ST!PULATED PERIOD

-----

. JUDGMENT

KA‘LIM ARSHAD KHAN CHAIRMAN: Brief facts of the casc as

' dﬁ[dlled in the memo and grounds of appeal are that appellant was appomted
as Ch()Wkld&l/Cl&SS—IV on 07. 09 }981 That he had retired from serwce on

_'22.1_2.2_018 but his retlrement was given effect from 04.09.2017 and

dec_[-ucti-on was made from his pension while increment was also denied. :

02.. keelmg aggrleved he filed departmemal appeal which was not

rg,sponded within statutory perzod of 90 days. Thercfore he filed the instant

service -a.ppeal.

03.  On receipt of the appeai and its - admission to full hearing, the

wsﬁondems were summoned. Respondents put appearance and contested the

appeal by filing written fep!y raising therein numerous. legal and factual

objections. The defense setup was a'total denial of the claim of the appellant.

04. We .ha_ve heard learned counsel for ‘the appellant and learned

Additional Advocate General for the respondents.

05. Learned counsel for the dppellant argued that the impugned act i.e.

deduction from pensionary benefits, non-releasing of pensionary benefits and

arrears, . including increments, were against law, facts and natural justice, |

hence, liable to be set aside. He submitted that the appellant had performed
duties till 12.12.2018, therefore, he was entitled for salaries and qther benefits

till thai"f.daLe. Lastly, he concluded that the appellant served the department for

37 years, therefore, he was entitled for the whole pensionary benefits, -

B S a.k!n; In!-'n' .
€ o '!rl
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Serdee Liggeal N 222922020 ptlad “Masoom Khan versus Gowerniment qf Khyher Pakhhimkinea -
aerongd Seererory Feaith Dopareownt Kikyber Pakitunkineg others™, decided on 21.11.2623 by Division
Dsrar comprasing of M. Kealim 4rshad Khon,” Chairman, and Mr. Muhammad Akbae Khan, Member
ity Khyber Pulhamkinvg Service Teilnoudd, Pestorvar at Camp Conrt, 2.1 K,

+

06. As against that learned Additional Advocate General submitted that
the acwal date of retirement of the appellant was 06.09.2017, calculated by
the District Accounts Officer, Tank. Further submitted that 12.12.2018, was
the date of issuance of the retirement order. Lastly, he concluded that ir the
Service Book at the time of appointment, the age of appellant was recorded as

24 years on 05.09.1981, while 36 years total qualifying service was at his

credit, therefore, the actual date of retirement was 06.09.2017_ and not
12.12.2018. He requested for dismissal of the instant service'abpeal.

07.  [earned counsel for the appellant has relied on the judgment reported
as 2017 PLC CS 331 titled “Abdul Qayyum Vs. Director General
Anticorruption & others”? wherein, rcférence was ma’de to another judgment.
The re,ovant portion of the said judgmeﬁt, reported as 2009 PLC 1400 is
reproduced below: |

"Recovery of amount. from pensionary benefit. Civil servant who was to
retire on attaining the age of superanwuation remained working even after
superannuation for about eleven months without objection from the
Authority, but Authority on finalization of his pension case, recovered the
amount of salaries drawn by him during the said period of eleven months
Jrom pensionary benefits of Civil Servant. Validity civil servant having
worked during the period of eleven months without any objection from the
Authority, there was no justification for Authority to effect recovery of
amoun! from the pensionary benefits of Civil Servant. Nothing was on file to
demonztrate that Civil Servant had a hand in the affair and that he had
approached the High Court with unclean hands disentitling him to
discredionary and equitable relief provided under Article 199 of the
Constitution. Jurisdiction of High Court to entertain a constitutional
petitior: at the instance of Civil Servant, was not ousted in respect of all
matters. hut vuster was limited to only those cases which could be taken up
by Serv:ce Tribunal. Recovery in question had been effected without issuing
notice *> the Civil Servant Non-issuance of notice had certainly prejudiced
the inizvest of Civil Servant. Order recovering amount from pensionary
benefit: of Civil Servant, was declared to be illegal and without lawful
authovitv and no legal effect by thealfighsCourt, in exercise of its

=
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Sewvice st No.2229:2021 tived “Masoom Khan versws Govermment of" Khyber Pokhtunkinva

- Hhrows Secrerary Heolth Department Kiyber Pakhiunkinea others”, decided on 21.11.3023 by Division
Lench: compriving of Mr. Kafing drshoad ¥han, Chairman, and Mr. Muhammad Akbor Khan, Member
Rxceasve - Khyber Pokhtunkinvg Service Tribunal, Peshawar ai Camy Court, DA Khan,

Constitutional jurisdiction with direction to pay the recovered amount to
Civil Servant.”

08. The case of the appellant is quite similar to the facts of the above
case. In the instant case, the appellant was not retired rather allowed to
continue his service after his attaining the age of superannuation and no fault
appcarsllm be on the part of the appellant. The department ougiat to have
r:lived the appellant on at.taining the age of superannuation but because they
had not retired and had allowed him to continue, therefore, the claim of the
appellant that the payment made to him .after his attaining the age of 60 years,
could nov be recovered from him, is genuine and quite justified, especially
when petformance of duty after the date of superannuation has not been
denied. Therefore, while allowing this appeal, we direct the respondents to
take L'lp the matter with the Finance Department for'régularization of the pay
drawn b\ the appellant beyond the age of superannuation, by treating the
period spent on duty.. Conéign.

09. i“ronounced in open Court ar D.IKhan and given under our hands
3

and the seal of the Tribunal on this 22™ da_a).)‘of November, 2023.

KALIM ARSHAD KHAN
Chairman

MUHAMMA ALKMAN
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21" Nov. 2023

© o PMurazens Shai®

- S.A#.2229/202]

22™ Nov. 2023

57 . . Aa.nj B »

S Learned -couﬁsel for the. éppellant present. Mr.' Habib Anwar,

’&ddxtlonai Advocate General for the resmndents present

2. | Arguments heard To come up for order by tomorrow i.e.

22.11 2023 before D B at Camp Court, DI Khan P.P given to the parties.

(Muhammad Akbar Khan) | (Kalim ad Khar'l.) _

Member (E) , Chairman
: - Camp Court, D.I.Khan
i Learned counsel for the appellant present. Mr. Habib Anwar,

Additional Advocate General for the respondents present.

oy

*Ainzem Shah*

2  "Vide our detailed judgment of today placgd on ﬁlé,_ while allowirig
this appeal, we d‘irectlthe.lresj.:)on.cient’s to take. up the matter with the
Finance Department for _regularizat_ion of the pay drawﬁ by tﬁe_ appe_l]aht
-_,..bcyqu the ‘age of sﬁpe.rannu-ation, by treating the period spent on duty.

Consign.

3. Pronounced in open Court at D.1.Khan and gzven under our hands

f.md the seal of the Tribunal on this 22" day of Navember 2023

1
4

(Muha 6aMKhan) - (Kalim Arshad Khan)
Member (E) o -+ Chairman-.
Camp‘Court, D.1.Khan
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