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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 2613/2023
1. Nowshad Ali, Ex Assistant DC Office, Mardan........ {(Appeliant)
VERSUS

1. Commissioner Mardan Division Mardan,
2. Deputy Commissioner, Mardan & others............................ {Respondents) '

Khyvher Pakhtak Towis)

Respectfully Sheweth: ' Service Tribunal
Pre!imiht-_lrv Objections: ' Diary "‘”—Lé'-?—l/-.g
1. The 5ppe|lant has got no cause of action. Paicd 23_0,5 i B_’éf f
2. The appellant has not come to this Hon'ble Tribunal with clean hands. ‘
3. This Honorable Tribunal has got no jurisdiction to adjudicate the matter. E
4. The appeal is bad for non-joinder of necessary parties and joinder of unnecessary . - !
parties. :

5. The appeal hopelessly time-barred.

JOINT PARA-WISE COMMENTSBY RESPONDNET NO.01 & 02
Respectfully Sheweth:
REPLY ON FACTS: E

1. Perains to record, hence no comments are offered. : _ l
2. As above.
3. As ébove.
4. Incorrect. Facts are that it was brought into notice of the competent authority that -
Nowshad Al_i (Assistant) posted in Dispatch Br. had been absent from duties for
long time without any prior permission; therefore, vide letter No.262/DC(M)/EA-9,
dated 04-02-2022, a notice under section 9 of E&D rulers was served upon him
with the direction to resume duties within 15 days failing which action would be
taken against him. (Notice dated 04.02.2022 is Annex-A) |

He submitted his reply on 23-02-2022, stating therein that his absence from
duties was due to some domestic issues and requeéted_to be spared, with no
clear instance/ explanation of domestic problems due to which he couldn't attend
office for such long time. (Fieply dated 23.02.2022 is Anﬁex-B)

Upon receiving his unsatisfactory reply, a formal inquiry was initiated against

him by issuing charge sheet élongwith statement of allegations and Mr. [brahim '
Shah, Addl Assistant Commissioher—V, Mardan was appointed Inquiry Officer, \_7
vide office order No. 429/DC(M)/EA-09, dated 01.03.2022. (Order dated

01.03.2022 alongwith Charge Sheet and Statement of allegations is Annex-
C) '




‘
“.‘
v -

The Inquiry Officer submitted his report vide No. 146/AAC-V(MYEO, dated
01.04.2022 stating therein that the accused official repeated the same excuses
already offered in response of notice u/s 9. That he personally visited the
Diary/Dispatch Branch, where he was posted, and again found him absent
without any permission; therefore, the Inquiry Officer concluded that he was
deliberately absenting himself from duties without any cogent reason. (Report
dated 01.04.2022 is Annex-D) '

Hence proper show cause notice was issued to Mr. Nowshad Ali (Assistant) vide
No. 742/DC (M)Y/EA-09, dated 26.04.2022, wherein he was informed that the

above course of affairs confirmed misconduct on his part and that the competent

-authority had tentatively decided to impose any of the major penalties provided

in R.4 of the Khyber Pakhtunkhwa E&D Rules, 2011. (Show cause dated
26.04.2022 is Annex-E) |
[

The appe!ldant submitted reply to show cause notice, dated 28.04.2022, wherein

he once again narrated the unexplained excuse of domestic issues. Therefore,

vide letter No. 853/DC (MYEA-09, dated 18.05.2022, he was called for-personal )

hearing on 20.05.2022. During personal hearing, he once again repeated that
his absence was not willful but due to domestic issues. Likewise, replying to
queries during personal hearing that even during the inquiry proceedings, he
was found absent from duty by the Inquiry Officer; and after the enquiry, the
undersigned had personally found him absent repeatedly from duties without
any permission, he narrated the same story. |

(Reply dated 28.04.2022 is Annex-F)

(Letter for personal hearing dated 18.05.2022 is Annex-G)

Since the appellant was neither resurning duties nor did submitted any leave
application on any stage; therefore, he was compulsorily retired from service
vide order dated 20.05.2022. The appellant accepted the said order and draw all

pensionary benefits accruing from the said order.

. Incorrect. He filed a time-barred departmental appeal dated 24.08.2023

(submitted on 28.08.2023); he was summoned time & again to attend
office/court of respondent No.01 on the dates fixed but neither the appellant nor
did any of his representative/attorney attended the court due to which same was
dismissed in default on 09.09.2023. (Order sheet dated 07.09.20223 is Annex-
H)

. The appellant has got no cause of action to file the instant appeal.




)

REPLY ON GROUNDS:

A. Incorrect. The order is just and in accordance with law & rules.

&

Incorrect. Before awarding him punishment of compulsorily retirement, proper
inquiry was conducted after issuance of charge sheet, show cause notice was
iIssued to him and he was personally heard, as such no step has bee'n skipped
while proceeded against him. On the other hand, the appellant could neither
produce strong defense for his willful and constant absence, nor did submitted
an;z application for leave before or during the proceedings and nor did attended
office even during the proceedings. As such his punishment is just an in ¥

accordance with relevant law.

e

Incorrect. As above.

. As explained in reply of para-4 of facts and Para-B of grounds all formalities

were fulfilled before proceeding the appellant on compulsorily retirement.

Incorrect. In the instant case, facts finding inquiry was not required as the
appellant was working in .personal diary/dispatch branch of Deputy
Commissioner and he was reported absent. Therefore, proceedings. were
intiated against him under the relevant law i.e. S.9 of the E& D rules, 2011. His
reply to thé said notice meant that he was available but was not attending office
willfully which was clear charge; therefore, he was charge sheeted. Proper
opportunity to explain his stance was provided to him in regular inquiry followed

by, show cause notice and personal hearing.

The respondents also seek permission to adduce further grounds during \/
_ _ ;

arguments.

In light of the above, the appeal is devoid ¢ and law; therefore, it is

requested to be dismissed in limine.

DEPUTY C MMISSION\FR )
Mardan (Resporident#;
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBU NAL, PESHAWAR

T

Service Appeal No. 2613/2023

1. " Nowshad Ali, Ex Assistant DC foice, Mardan........ (Appellant)

VERSUS
1. Commissioner Mardan Division Mardan.
2. Deputy Commissioner, Mardan & others............................ {(Respondents)
~ AFFIDAVIT

I, Muhammad Fayaz Khan, Deputy Commissioner, Mardan do hereby solemnly affirm
and declare on oath that the contents of the accompanying para-wise comments

correct to the best of my knowledge and belief and nothing has been concealed from

this Honorable Service Tribunal.
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j'/i = | (THOUGH REGISTERED POST) : |
¢ -* OFFICE OF THE DEPUTY COMMISSIONER, MARDAN
% = .
:\‘v’: Q) ( J\ . __fl)C (MfEA-0Y  Dated, Mardan lht:_{__‘éffuzﬂozz
- T Ih IIJl 'J‘ 1I.]Il|k ‘m . ﬁi"m_ n‘\:u‘l'-‘.h'l.i‘?-l'.fi.llII_H).I-j o _l‘l'll'-_l-”:-I_FI';I‘IIl:i:l“:;f‘l’:‘:ﬂ'"’l—fi::“.:“]-'.'”" :_;"::—- —

To

Mr. Nowshad Ali Oflice Assis J.Jﬂl, _ _ .
RIO Patai Takkar Tehsil |dkhl .
Dislnel, Masdan, : :

Subject:- , NOTICE U/S 9 OF E&D, RULES FOR WILLFUL' ABSENCE FROM
‘ DUTIES. :

Memo:- .
It has been brought into he notice of the undersigned that you have been

absent from your official duty for lhe lasl couples of weeks without any prior information ;

~of submission any of ieave applicalion to this office. -

In view of the above, you are hereby direcled to resume dulies wilhin 15
| days of issuance of this notice, failing which action shall be taken against you, which E

may culminate in your removal from serwce as envisaged in Rule-9 of the Khyber

- Pakhtunkhwa {L&DJ Rules, 2011

3y : >
A
Deputy Gommissioner, _
: ' /Mardan ) £
Endst No, & Date Even; ' - .

- Copy forwarded lo:-
1. The Addilional Depuly Commissicner, Mar(hn
_ 2. Accounls Ofificer DC office, Mardan.

T
Deputy Cgrmhissione,
ardan
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%" OFFICE OF THE DEPUTY COMMISSIONER, MARDAN

emnil: demurdanQ9)7@ginail.com

Fnx No# 0937-9230303

"OFFICE ORDER

Whereas, it was brought into the notice of the undersigned that Mr. Nowshad Al
Office Assistant of this office was absent from his official duties for the last couple

of weeks without any prior permission or submission of ieave application to this
office, ' '

Whereas,* "vide letter No.262/DC(M)/EA-S, dated 04-02-2022, a notice under
section 9 of E&D rulers was sent to him for his willful absence from his official

duties with direction to resume duties within 15 days, failing which action shall be
taken against you.

Whereas, Mr. Nowshad Ali office Assistant submitted his reply on 23-02-2022,
stating therein that he did not attend the office due to some domestic
issues/problems and requested to be pardoned, failing to exptain the domestic
issue which - hindered him from performing his duties.

The above mentioned course of affairs warrants initiating formal inquiry into the
matter, therefore, formal inquiry is hereby ordered and Mr. Ibrahim Shah
Additional Assistant Commissioner-V, Mardan is appointment as inquiry
Officer to conduct inquiry and submit report within 15 days for further course of
action. :

‘Charge Sheet and Statement of allegations is enclosed.

No. & dated even.
Copies forwarded to:-
1 The Additional Deputy Commissioner (G), Mardan.
2 The Additional Assistant Commissioner-V, Mardan for inquiry and report.
3. Mr. Nowshad Ali Office Assistant with the direction to submit written statement
within 07 days of receipt of this charge sheet to the inquiry oﬁice'r-!_

De issioner
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OFFICE OF THE DEPUTY COMMISSIONER, MARDAN
Phone No: 0937-9230048-56  [ax No: 0937-9230303
tmail: demardan0937@@gmail.com
NU_?.EO_/DC[M};’EA-Q Dated Mardan the: 2{_}03/ 2022

2.1, Mr. Habib Ullah Arif, Deputy Commissioner, Mardan, as competent authority, do
hereby charge you, Nowshad Ali office Assistant of this office as Follows:-

i, That it was brought into the notice of the undersigned that you were absent
from duties for couple of weeks without any prior permission. '

ii. That vide letter No.262/DC (M)/EA-9, dated 04-02-2022, a notice under
section 9 of E&D rulers, was sent to you for your willful absence from official
duties with direction to resume duties within 15 days failing which acticn would
be taken against you.

ii. That you submitted your reply on 23-02-2022, stating therein that you did not
attend the office due to some domestic issues/problems and requested to be
pardoned with no clear instance & explanation of the domestic problem due to
which you had absented yourself for such long time, which amounts to
misconduct, ’

6. By reason of the above, you have appeared to be guilty of misconduct under the
Khyber Eakhtunkhwa Govt Servants (E&D) Rules, 2011 and have rendered
yourself liable to all or any of the penalties specified in rules 4 of the rules ibid.

7 You are, therefore, required to submit your written defence within seven days of the
receipt of this Charge Sheet to the inquiry Officer.

8. YOL_Jr written defences, if any should, reach to the inquiry officer within the specified
Period, failing which it shall be presumed that you have no defence to put in and
that ex-part action shall be taken against you.

8. Intimate whether you desire to be heard in person.

10 Statement of allegation is enclosed.

N

Deputy Co sioner
M

No. & dated even e
Copies forwarded to:-

1. The Additional Deputy Commissioner Mardan.

2. The Assistant Commissioner for inquiry and report.

3. Mr. Nowshad Ali office Assistant with the direction to submit written defence within

7 days of receipt of the Charge Sheet, to the inquiry officer.

e

>

Deputy Com ioner
. Maptian '
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DISCIPLINARY ACTION

I, M Habib Uilah Ard, Depuly Comunigaioner, Matdan, ng compalaont aulhorily, am of the
opmion that ki, Nowshnd Ali Office Assisiant of 1his office has randotod himuoll Habie to be

. procecded against, as he has commilled the (ollowing acisfominsion vAthin the maaning of rulo

3 of the Khyber Pakhiunklwa Govi: Servants Efficiency & Disciplino rutes, 2011,

STATEMENT OF ALLEGATIONS.

That'it was brought inlo the nolice of the undersignad that Novrshad Ali offico
Assistant had been absent from duties for couples of wecks without any prios .
pPermission . C

il.  That vide letter No.262/DC(M)/EA-Q, dated 04-02-2022, a nolice under section |
9 of E&D rulers were senl 1o him for his willful absence with the direction to
resume dulies within 15 days, failing which action would be taken against him. E

m. Thal he submitted his reply on 23-02-2022, slating therein that he did not
allend the office due to some domestic issues/problems and requested o be
pardoned, failing to explain the domestic issue which hindered him from
performing duties. -

2. The above course of affairs shows lhal Mr. Nowshad Ali is guilty of misconduct, which
warrants disciplinary action against him under the E & O Rules, 2011,

3. For the purpose of the above report against the said accused with reference to the above
mentioned allegalions, Mr. Ibrahim Shah Additional Assistant Commissioner.V,
Mardan is hereby appointed as inguiry Officer under rules 10(1)(a) of the ibid rules as:

ps

4. The inquiry officer shall, in accordance wilh the provisions of the ibid rules, provide
reasonable opportunity of hearing to the accused, record his findings and report, within 15 A
days of (he receipl of Lhis order, recommendations as (o punishments or other appropriate
aclion against the accused.

h

The accused Office Assistant shall join the proceedings on the date time and place fixed by

(he inquiry Qfficer. | -Jﬂ
Deputy Co Mﬂ(

T b

)
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OFFICE OF THE
ADDITIONAL ASSISTANT COMMISSISONER-V
MARDAN.

No,/%6/AAC-V(M)/EO
Dated : &/ -0§-2022.

To:

The Deputy Commissioner,
Mardan.

SUBJECT: DEPARTMENTAL ACTION AGAINST NOWSHAD ALl
ASSISTANT.

INQUIRY REPORT

Reference your memo: No. 429/DC(M)/EA-09 dated 01-03-2022,
whereby the subject inquiry along with charge sheet and allegations,
was entrusted to this office to probe into the matter and submit report.

Nowshad, accused, is working in the District Establishment as

Assistant but he remained absent from duty for last couple of weeks

without any prior permission or any request of leave. In this regard, a
notice was also served to him vide letter No. 262/DC(M)/EA.-9, dated
04-02-2022 under section 9 of E&D rules for appearance to office duty,
in response thereof he submitted his reply and shown the domestic
problems for his absence. Since the reply and reasons were

unsatisfactory, therefore the competent authority/DC Mardan framed .

charge sheet and the AAC-V (Mardan) was appointed as inquiry officer
vide No. 429/DC(MYEA-09 Dated 01-03-2022.

In compliance with order of DC Mardan he appeared before the

AAC-V (M) and submitted his reply on 07-03-2022, in. whlch he cited the

same reasons as mentioned in his earlier reply.

As the accused is working in the dispatch branch of the deputy

Commissioner office Mardan, the AAC-V (M) visited the office and was .

stil} found absent without any written application.

OC QFFICE MARDAN
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o Perusat. of the charge sheet, statement of allega\ions, the written
statement and his absence from the office revealed that his absence
was deliberate and he has no clear stance to present in his defénse,

‘hence he was found. irresponsible.

FINDINGS:

In view of whatever discussed above | am of the considered

opinton that Mr. Nowshad Ali is not able to perform duty on the existing
post and has to be proceeded on compulsory retirement.’

RECOMMENDATION: -
As the wiliful absence of the accused officlal amounts to his

misconduct, hence, | recommend action under E&D rules, 2011, '

against him, Report submitted please.

Addl: Assistant Commissioner-V/EQ
Mardan

B P
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Annex- £

OFFICE Or THE DEPUTY COMMISSIONER, MARDAN
Phone No; 0937-9230048-56 Fax No: 0937-9230303

Email: demardan0937@gmail.com

No_74%2 _/pcim)/EA-9 Dated Mardan the: 2.6 /04/2022

7Y

g\\\‘
il

|

To

Mr. Nowshad Ali,
Assistant, DC Office,
Mardan.

Subject: SHOW CAUSE NOTICE

Whereas, it was brought into the notice of the undersigned that you were absent from
your official duty for the couple of weeks without any prior permission; and

Whereas, vide letter No.262/DC(MYEA-S, dated 04-02-2022, a hotice under section 9
of E&D rulers were sent to you for your willfut absence from official duties with direction
to resume duties within 15 days failing which action shall be taken against you; and

Whereas, you submitted your reply on 23-02-2022, stating therein that you were
absent from office due to some domestic issues/problems and requested to be
pardoned with no clear instance and explanation of domestics problem due to which

you had absented yourseif for such long time; and

Whereas, founding your reply unsatisfactory, a formal inquiry was initiated against you
by issuing proper charge sheet and Mr. Ibrahim Shah, Add{ Assistant Commissioner-V,
Mardan was appointed Inquiry Officer, vide this office order No. 428/DC(M)Y/EA-0S,

dated 01.03.2022; and

Whereas, the Inquiry Officer submitted his report vide No. 146/AAC-V (M)/EOQ, dated
0.04.2022, stating therein that in your reply you repeated the same excuses aiready
offered in response of notice u/s 9. That he personally visited the Diary/Dispatch
Branch where you were posted and again found you absent without any permission,
therefore, he concluded that you deliberately absented yourself from duties without any

cogent reason; and
Whereas, the above course of affairs confirms misconduct on your part which warrants strict
action against you.

Keeping the aforementioned in view, the undersigned has tentatively decided to impose any of
the major penalties provided in R.4 of the Khyber Pakhtunkhwa E&D Rules, 2011 which may

be dismissal, removal from service, compulsorily retirement & reduction in pay scale.

You are, therefore, directed to show cause as to why any of such penalty may not be imposed
upon you. Your reply should reach to the undersigned within 07 days after issuance of this
notice; failing which it shall be presumed that you have nothing to offer in your defence and an i

ex-parte action shall be taken against you.

o

UTY COMMISSIONER )
MARDAN

Also inform whether you want to be heard in person or otherwise.

Endst No. & Date Even:

Copy to:
1. Commissioner Mardan Division, Mardan. /

2 Additional Deputy Commissioner {G), Mardan.
3. Assistant Commissioner Mardan/Takht 8hai.
DEPU MMISSIONER

MARDAN

W @ CamScanner
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OFFICE OF THE DEPUTY COMMISSIONER, MARDAN
No. 02 /DC{MY/EA-09 Dated, Mardan the_457/05/2022

P 0937-9230048-56 email: demardan093T@gmail.com

Fax Nof 0837-9230303

Mr. Nowshad Ali Assistant
DC office Mardan.

—_——

Subject: - DEPARTMENTAL ACTION AGAINST NOWSHAD ALl
ASSISTANT. : ’ :

Memo:- .
you to

| am directed to refer to the subject noted above and to ask
the subject noted

—

R —— __

appear before the worthy Deputy Commissioner, Mardan on
inquiry on 20-05-2022 at 10.30 AM for-personal hearing‘// .

- Deputy, Commissioner
Mardan

T T s e e T e — e
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

Service Appeal No. 2613/2023

1. Nowshad Ali, Ex Assistant DC Office, Mardan.

viereee......{Appellant)
VERSUS
1. Commissioner Mardan Division Mardan.
2. Deputy Commissioner, Mardan & others

.................................... (Respondents}

AUTHORITY LETTER

Mr. Hussain Akbar (Assistant Estt) DC Office Mardan is hereby authorized to attend
office of the Reg_i_strér Khyber Pakhtunkhwa Service Tribunal and file comments in the

above-titled servijce appeal.

COMMISSIONER

AN DIVISION MARDAN
(agﬁbonde'Q;\No.Oﬂ
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