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‘| Single Bench at Peshawar on 27 .05.2024.0riginal file be

‘requisitioned. AAG has noted the next date. Counsel for

398/2024

Order or other proceoedings with signature of j_l}dge

3

The implementatién petition of Mst. Bakhat
Mina submitted today by Mr. Noor Muhammad Khattak

Advocate. It is fixed for implementation report before

the petiticner has been informed telephonically.

By the order of Chair
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Execution Petition No. = 1€ /2024
In Byt e
~ N Aribuanag
Appeal No. 7872/2021 i o LAY
[ L .'10._.__.__23__“.

.. a 93’ US}‘:BIL{
. T r——
Mst: Bakht Mina, PST (BPS-12)

GGPS Mathra, District Peshawar
.......... veessesesssmnannsans s PETITIONER

VERSUS

1. The Secretary Elementary & Secondary Education, Peshawar.
2. Director Elementary & Secondary Education Department,
Péshawar. |
3. The District Education Officer (F) Peshawar.
4. The District Accounts Officer, District Peshawar.
crarsensnssnnsensnsennass RESPONDENTS

EXECUTION PETITION UNDER SECTION 7(2)(d) OF THE KP

SERVICE TRIBUNAL ACT 1974, RULE 27 OF THE KP SERVICE
TRIBUNAL RULES 1974 READ WITH SECTIONS 36 AND 51 OF
THE CIVIL PROCEDURE CODE AND ALL ENABLING LAWS ON
THE SUBJECT FOR THE IMPLEMENTATION OF THE

JUDGMENT DATED 26/05/2023 IN LETTER AND SPIRIT.

R/SHEWETH:

1-  That the petitioner filed service appeal bearing No. 7872/2021
before this august Service Tribunal, against the impugned
order dated 31/07/2021, whereby the petitioner has been
awarded major penalty of removal from service.

2-  That the appeal of the petitioner was finally heard on dated
26/05/2023 and as such the ibid appeal was allowed with the
following terms by this august Service Tribunal:

"9. Thus we, allow this appeal, set aside the impugned
order dated 31/07/2021 and remit the maiter back to
the respondents to conduct proper departmental
proceedings and de-novo inquiry strictly in accordance
with law/rules and as per the guidelines given in the
above judgment. In the course of departmental
proceedings and de-novo inquiry, ample opportunity of
the hearing should be provided to the appellant. The
issue of the back benefits shall be subject to the final
outcome of the proper departmental proceedings and
de-novo inquiry to be conducted and concluded within




HL‘ ’ L/

sixty days on receipt of copy of this judgment. The date
of receipt of the judgment shall be communicated to
the tribunal through its Registrar. Costs shall follow the
event. Consign.”. Copy of the judgment dated 26/05/2023 is
attached as annNeXur€.iesvessscnssrssrnressanssnansnsssansassonses S .

3- That after obtaining copy of the judgment dated 26/05/2023
the same was submitted with the respondents for
implementation of his grievance coupled with an application
and the respondents reinstated the petitioner vide order dated
26/06/2023. Copy of order dated 26/06/2023 is attached as
ANNEXUNCuuusnensrsrrarsnsarssusaruresssnssresssnsnssssnnssansssnsssasassnenss .B

recalled her previous order dated 26/06/2023. Copy of order
dated 07/05/2024 is attached as annNeXure.uevvecsvesses cereensenas C

5- That the petitioner is entitled for the salary alongwith other
back benefits on the ground that the salary was not given for
the intervening.period. Copy of attendance register is attached
AS ANNEXUrCursersssssssnrurnaerans Wisasemrasasssasisnnsennennnnsanas NP »

6- That petitioner having no other remedy but to file this
implementation petition.

It is therefore, most humbly prayed that on acceptance of
- the instant execution petition the respondents may kindly be
directed to implement the Judgment dated 26/05/2023 passed
in Appeal No78%#/2084 in letter and spirit and the order dated
07/05/2024 may kindly be set aside and the salaries of the
intervening period of the petitioner/apnellant may kindly be
released. Any other remedy which this august Tribunal deems
fit that may also be awarded in favor of the petitioner.

Dbt Mirsy
Petitioner )
Mst: Bakht Mina

|
4-  That vide order dated 07/05/2024, the respondent No 3 has
THROUGH:
" NOOR MO!—IAMMA/ KHATTAK
ADVOCATE SUPREME COURT
AFFIDAVIT
I, Mst: Bakht- Mina, PST (BPS-12) GGPS Mathra, District
Peshawar (The appellant) do hereby solemnly affirm that the
/:‘h aGoRtents of this Execution Petition are true and correct to the best of
*""‘”my"@ wledge and belief and nothing has been concealed from this

le Court. W

DEPONENT
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KHYBER PAKI-ITUNKHWA SERVICE TRIBUNA])L

i BEFORE: KALIM ARSHAD KHAN ... CHAIRMAN %,

SR TP

FAREEHA PAUL ... MEMBER (Executive)
Service Appeal N0,7872/2021

Date of presentation of Appeal ............... 30.11,202}

Date of HEAFNg. .. .. ovevevewivnrsaienininis 26.053023
' Date ofDecmon“.‘.....f.‘........'..'-...,..._....26 05.2023

Mst. Bakht Mina, PSY(BPS 12), GGPS Mathra, DI%U‘ICI Peshawar.
~Appellant

Versus

The Secretary (E&SE) Department, Khyber Pakhtunkhwa, Peshawar.
The Director Education Officer (Female), District Peshawar.

3. The District Education Officer (Femile), District ]’Lshawar

The District Account Ofﬁcer, DlSll’IC[ Peshawar. .

L e rveveeeertirrrnrentatensarerired SR Respom!vnrs )

o —

N

Present; _
M. Neor Muhammad Khattak, : SO S
AGVOCEIZ ..ot For the appellant '

i | Mr. Fazal Shah Mohmand, _
Additional Advocate General.........coovvcenncennn FOT réspondents

APPEAL UNDER SECTION 4 OF ‘THE KHYBER
PAKHTUNKHWA  SERVICE...TRIBUNAL = ACT, 1974 o
AGAINST THE IMPUGNED ORDER DATED 31.07.2021 i
WHEREBY THE APPELLANT HAS BEEN, AWARDED 4, -

MAJOR PENALTY OF REMOVAL FROM SERVICE AND
AGAINST NO ACTION TAKEN ON THE DEPARTMENTAL
APPEAL OF APPELLANT WITHIN THE STATUTORY, &%y
PERIOD OF NINETY DAYS,

.......................................................................................

JUDGMENT

KALIM ARSHAD KHAN CHAIRMAN: Accordi.hg to the memorandumn and
prounds ol appeal the appellant was serving as Primary Schaol Teacher ‘ﬁ

& Government Girls Pritary” School, Mathra, District Peshawar: that during the
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-service she applied for'Ex—Pakistan leave, ‘which was 's:an'c'li.bned to the appe}lant

_16.01.2009 to 15.04.2009 (ninety days) vide order dated 04.04.2009; that
after completion of feave, the appellant a.ubmmed her arrival report and Sldl'ted

performing duties; that the appellant, while perfon"ming her duties at GGPS,-K_achi

- Kopar, District Malakand, a baseless allegation of absence was leveled against

her; ihat the appellant filed a complaint against oné"Rukh‘_s'ana Rahim, Sub-
Divisional Education Ofﬁcer, Dargai Malakand and on the basis of that
complaint an enguiry was conducted; that aﬁer conductmg enquiry the Sub-

Sal

Divisional Education ofﬂce: Dargal Malakand was exonerated from the charg

and the appellant was removed from service vide order (ia;ea 11.12.20135 without
conducting regular inquiry in the matter; that ég’grielv_ed‘ frcn-ﬁ the ovde;' dated
I1.12.2015 the appellant filed de;:{anln:antal appeal folléwed_ by ser,vice appeal
Nao, 3822016 which waa acueptcd in favor of the appel]an! vide |ud;,mant dated
05.03.2019; Lhat in comp]nance of the judgment ‘of thl‘i Trlbunal lht. ap Je”"ﬂl
was reinsiated in service vlde order dated 12.07. 20}9 but no back benef'tﬂ weie

allowed to her; that feeling aggrieved, the appe]lant_ ﬁ_lc_d dcpartmemal appeal,

which was not responded within_'thc'statutor){ period ofrjin_ca_ty days, then she filed

service appeal No.1962/2019 before this Tribunal; that'du.rling the pendency of
that service éppca], the respondents/department issued impugned order -dated
31.07.2021, whereby the appellant was awarded n1aj.0rf.5é;r%1-élt'y'o{’ removal rom
service; that the appellant preferred dép‘artm__cn’!:&l Iappeﬁl" Biit ;v'ﬁs not yesponded,

hence, the instant service appeal.

2. On reccipt of the appeal and its admission to ful! hearmg, the lespondema

?ﬂT S TI"T)'

R et
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thew respective written replies raising therein numerous legal and factual

objections. The defense setup was a total denial of the claim of the appetlant.

3. We have heard learned counsel for the appeliant, and leamed Additional

Advocate General for respondents.

4. lLcamed counsel for appellant contended that the pnpugned order dated
31.07.2021 was against the law, rutes, and normns of natural justice and materials
on the record. He further contended that the appcllant.llﬁd not been treated by the
tespondents in accordance with law and rules on the subject notice above and as

such the respondents viotated Article-4 and 25 of the Constitition of the Islanuc

4

Republic of Pakistan, 1973. Furthermore, no charge sheet and statement of

!

allegution s well as show cause notice had been served on the appellant prior to
WO

issuance of the impugned order dated 31.07.2021. Le:arne'ddcounsel for the

appellant argued that no chance of pcr_so:nall' heé;ing was provided '.'to the appellant
nor any regular inquiry had been conducted. against fhe appeliant. R.eliance was
placed on 2003 PLC (C8) 365, 2007 SCMR 1726, P1.D 2008 Supreme Court
131, 2009 SCMR 239, 2011 SCMR 1618 and29!2'PLC (C.S) 787. He requested

that the appeal might be accepted.

S Conversely the learned Additional Advocate General argued that the

inpugned order had been issued in accordance with law and no violation had

been made. Moreover, that the appeilant was also not serious in her duty because

<

ume and again she was found absent from duty without any prior approval of the

cumpetent authority. He further argued that in compliance of the judgment of this
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conducting of de-novo enquiry, she was removed from service. Lasily he

requested that the appeal might be-dismissed.

6. Having heard the learned counsel for the appellant and learned Additional

Advocate General for the respondents, it appears that t!'uis is second round of

L.
1

fingauon between the parties, Earlier the appellant was ﬁrocéedcd by the Chief
Secretary and she was removed from service vide notiﬁcati'ori dated 11.12.2015. |
Whereafier the appellant challenged the same in service appeal No. 383/2016
whteh was decided on 05.03.2019 ‘in the following manner:-

" 5.As observed here-in-before the appellants were both.
serving against BPS-12 ar the relevant time and as such,
the quthority competent to proceed Yagginsi them
departmentally was the concerned Executive District
Officer and not the Chief Secretary, Khyber
Pakhtunkhwa/respondent No. 1, therefore, the proceedings o
and orders impugned before us could safely be'termed us
coram-non-judice. oo

6. A4sasequel to the above, we allow both the appeals

and sel aside the impugned orders of-removal from

service passed against the appellanis on 11.12.2015.
Resuliantly, the appellant are reinstated into service. The
respondents may, however, underiake departmental | _
proceedings against the appellants but only in accordance, ‘{Z/
with law and rules. The de-novo proceedings;if taken, '5
shall be concluded within a period of ninety days from the
receipt of copy of instant judgment. The issue of-buck
benefits in favour of appellants shall follow the result of
de-novo proceedings.” '

. '-:::'1:-:..;_,.‘ 4 .:|

7. Afier remission of the matter to the competent authgrity, it was incumben: Rt
upon the authority to have started departmental proceedings against the appellant R
right from issuance of show cause notice etc strictly in accordance with law and

the rules. As against that admittedly while proceeding again against the appellant e

ne show cause notice and/or statement of allegations were served upon the ¢!

. - ‘ i
appellant in wuter disregard of the relevant provision of the Khyber Pakhmnkhmﬂ‘: .
T

Govemments Servants (Efficiency and Discipline) Ru!es, 2011, The entirc “*
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proceedings, thus conducted, are in violation of the Khyber Pakhtunkhwa
Government Servants (Efficiency ‘& Discipline) Rulés, 2011 and could not
/ sustain, therefore, the remand of ‘this matter seems to us to be inevitable,
Therelore, we think it appropriate to remit the mattér back to the Competent
Authority with the directions that it shall proceed against the appellant, if it so

tatends, but following provisions - of the Kh}b;él'_ Pakhtunikhwa Government

Servants (Efficiency &. Discipline) Rules, 2011 in their strict sense,

8. In this respect we refer to the judgment of the august Suprcme Cowrt of
Pakisian in C.P No. 545-K/2021 titled "Raja Muhammdd Shah;a’ Vs !m,nec,m;

. (i
; General of Police and others” wherem the august Supreme Court of Pakistan

was pleased (o observed in para-4 as under: o . " i
} p 7

4. Heard the arguments.- We have. flicked through the enquiry -
report and find that various witnesses were: associated in the enguiry
and their statements were also ‘recorded: but réithér any opportunity
as afforded 1o the petitioner to conduct cross examination, nor is i
; mwﬁ'oned that an opportunity of cross examination was afforded, bui
‘ it was declined by the petitioner. In the abovementioned case of
Usman Ghani Vs The Chief Post Master; GPO. Karachi and others
(2022 SCMR 745), it was held that the foremust aspiration of
conducting deparimental inquiry is 1o find out whether a prima facie
case of misconduct is made out against the delmquem officer for
proceeding further. The guilt or innocence can only be.thrashed out
from the outcome of inquiry and at the.same.time it.is also reguired
} 10 be seen by the learned Service Tribunal as to whether due process
! of law or right 10 fair wial was followed or igic rea’ which is «
| - fundamental - right as  envisaged -under Article 10-4 of the
Constinution. A distinction also needs 1o be drawn between a regular
inquiry and preliminaryffact finding inquiry. A regular inguiry is
triggered after .issuing show cause wnotice ‘with statement of
allegations and if ihe veply is not found suitable: rhen inguiry officer ’4: N

A TrEg ™" D

is appoinied and regular inquiry is commenced (unless dispensed — % ¥ '

with for some reasons in writing) in which it is obhgatoxy Jor the s

inguiry officer to allow an even-handed and fair opportunity 1o the *: _' - i- o
Rt

accused o place his defence and if any witness 18 e.icammed against
hum, then a fair opportunity should also be afforded 1o cross-examine
the wimesses. The doctrine of natural justice communicdtes.the clear
insight and perceplion that the authority conducting the departmental
inquiry should be impartial and the delinguent civil servant should be

Page D
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provided a fair opportunily of being heard and if the order of the

competent authority based on inquiry report is challenged before the

Service Tribunal then it is the legal duty of the Service Tribunal 1o
/ give some reasons and there should be some discussion of evidence
' S record which is necessary o deliberate the mierits of the case in
order 1o reach a just conclusion before confirming, .reducing or
seting aside the penalty. Whereas in the case-of Federarion of
Pakistan through Chairman Federal Board of Revenue FBR House,
Islamabad and others Vs. Zahid Malik (2023 SCMR 603), it was held
that the primary objective of conducting departmental inquiry is 10
grasp whether a clear-cut case of misconduct is made out against the
accused or not. The guilt or innocence is founded oh the end resuit of
ihe inguiry. The learned Service Tribunal may observe whether duc
process of law or right to fair trial was Jollowed or ignored which is
a fundamental right as envisaged under Article 10-4 of ia¢
Constitution of  the Islamic ~ Republic  of ‘Pakistan, 1973
("Cansritution"). The purpose of the cross-examingtion s 1o check
the credibility of witnesses to elicit truth or expose falséhood. When
the statement of @ witness is not subjected 10 the choss-examination,
its evidentiary value cannot be equated and synchronized with such
statement that was made subject to cross- examination, which is not a
mere formality, but is a valuable right to bring the truth out. If the
inquiry officer or inquiry committee is appoirifé&” for conducting
inquiry in the disciplinary proceedings, it is an onerous duty of such

¢

inquiry Officer or Inquiry Committee 1o explore 'e've';'y'abénue so that
the inquiry may be conducted in a fair and impartial manner and
shouid avoid razing and annihilating the principle of natural justice
which may ensue in the miscarriage of justice, The possibility cannol
be ruled out in the inquiry that the witness may raise wntue and
dishonest allegations due fo some animosity against the accused
which cannot be accepted unless he undergoes the test of cross-
sxamination which indeed helps 1o expose the truth and veracity of
aliegations. The whys and wherefoves of cross- examination lead io ¢
pathway which may dismantle and impeach the accurateness and o
(rusheorthiness of the testimony given against the accused and alsa
wncovers the contradictions and discrepancies. Not- providing an
ample opportunity of defence and depriving the accused officer from
right of cross-examination 0 departmental représénrative who lead
cvidence and produced documents against the accused is’ also
against Article 10-A of the Constitution in which the right to a Jair
wrial is a jundamental right. What is more, the principles .of natural
justice require that the delinguent should be afforded « Jair
opportunity (o converge, give explanation and contest it before hie is
Jound guilty and condemned.

T

§  Thus, we allow this appeal, set aside the impugned order dated 31.07.2020

and remit the matter back to the respondents o conduct proper departraental
: . T

Page &
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proceedings and-de-novo inquiry strictly “i-n'.‘.-'atbdrc'l%”ﬁﬁ"?"w;tlﬁ'.1-1a'“\iffru]és and as per

.22 oo o
the guideiines given in the above judgment. In the course of deparuncnial

Y -

procecdings and de-novo inguiry, aiﬁ'ja’llé"‘bppdrfﬁhi.t_y of hearing should be
provided o the appellant. The issue of back b‘er_‘:cﬁts' shaII "Bc ‘subject to the final

outlcome of the proper deparnnental p:oceedmgs anci E} YO Inquiry to be

conducted and concluded w:thm sixty days on recelpt 12 py of this judg yment.

£}

The date of receipt of"judgment shall be _commUnicated to the Tribunal through
its Registrar. Costs shall follow the event. Consign. =~

10. Pronounced in open Court at:Peshawar and given under our hands and

,-._;\!:,-'-:fl.,-'r. [ BRI

the seal of ihe Tribunal on this 26" day of May, 2023’

| KALIM ARSHAD KHAN
Chairman  :
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e( ;' OFFICE OF THE DISTRICT EDUCATION OFFICER
‘;é. Q¥ (FEMALE) PESHAWAR
OEEICE ORNER;

Yo huplisment the Judgemoent of Khyber Pakhntunkhwa Sorvice
Yribunal Peshawar dated 26-05-2023, passod on, in sorvice appeal No, 78721
2021 Titled “Bakhtmina PST BPS-12 GGPS Mathra Pushawar V8 Socrotary
ESSED KPK & others” by setting a sido the ordor of romoval from Service
issucd by this office vide Endst. No. 2132-36 Datcd 31-07-2021, the said
Bakhtmina is hereby re-instated in sorvice and adjusted at GGPS Mathra
Peshawar ayainst vacant post subject to the final out come of proper
dopartiiental procecdings and linalization of the de-novo inquiry which is
hieing cunducted.

District Education Officer
{Fornale) Peshawar

Endst: No. _‘A_Q[‘:Il:j_h Doted: ‘};E ! E.LIZOZ.'I

~,
2N OO A LN

Copy of the above forwarded to the:
. Accountant General Khyber Pakhtunkhwa Peshawar.
Director ERSED Khyber Pakhtunkhwa Peshawar.
Registrur Khyber Pakhtunkhwa Service Tribunal Peshawar.
Section Officer Littigation Il EESED KP.
District Monitoring Officer Peshawar
ADEO (P) Local Office.
SDEQ / ASDEO (F) Town |l Peshawar.
Bakhtimins PST GGPS Natlhia Peshawar.

IMasier File. PR

District Education Cfficor
(Femald) Peshawar &/
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OFFICE OF THE DISTRICT EDUCATION OFFICER (FEMALE)
PESHAWAR. E-mall, emisfpeslmwm_@gmaﬂ.cam. 091-9225459

OFFICE ORDER:

Consequent upon the recommendations of the inquiry Officer i.e. Principal GGHS
trrigation Colony Peshawar conveyed vide letter received in this office diary No.66 dated 18-03-
3024, office order issued under Endst No. 4067-74 Dated: 2&06:2023 for the purpose of Denove
inquiry in r/o Mst: Bakhtmeena PST GGPS Mathra Peshawar is hereby recalled under the rules.

Note:- Hiccessary entry to this effect should be made in her service book.

(SAFIA AMIN)
District Education Officer,
p (Female) Peshawar.

ur
107 5% 5
Endst: tio,_ 20 /P.F/Bakhtmeena / PST/S.ANo/ 384/2016  Date: & T /52024
Copy of information to the:-

Accountant General Khyber Pakhtunkhwa Peshawar.

Director Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar,
Registrar Khyber Pakhtunkhwa Service Tribunal Peshawar.

Section Officer Uitigation 11 Elementary & Secondary Education Khyber Pakhtunkhwa Peshawar
D140 JEMA Peshawar,

ADEO (P) Local Offico.
SDEO / ASDEQ (F) Town ~ 1| Peshawar.

Bakhtmeens PST GGPS Mathra Peshawar,
tAaster File,

0NN SN

District Edugation Officer,
(Female) eshawar.
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VAKALATNAMA -
BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL
PESHAWAR.
EP No____ /2034
. . (APPELLANT)
Raklt Ming _ (PLAINTIFF)
| | (PETITIONER)
VERSUS .
| | (RESPONDENT) -
Eucadion deph}- . - (DEFENDANT)
kaé Rt Mina

Do hereby appoint and constitute Noor Mohammad Khattak.

Advocate Supreme Court to appear, plead, act, compromise,
withdraw or refer to arbitration for me/us as myj/our
Counsel/Advocate in the above noted matter, without any liability
for his default and with the authority to engage/appoint any other

Advocate Counsel on my/our cost. I/we authorize the said

Advocate to deposit, withdraw. and receive on myj/our. behalf. all
sums and amounts payable or deposited on my/our account in the:
above noted matter.

Dated.__ /= /202 2 !Z/,fm/mdx

_CLIENT _

ACCEPTED 2

NOOR MOHAMMAD KHATTAK |
ADVOCATE SUPREME COURT

WALEED ADNAN

UMAR FAﬁ)OQ MOHMAND

% 3 (Kﬁﬂ& |
MEHMOOD JAN

OFFICE: ADVOCATES
Flat No. (TF) 291-292 3" Fioor,
Deans Trade Centre, Peshawar Cantt.

- (0311-9314232)




