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26/8/2024 The instant Execution petition presented today by Kabir 

ullah Khattak Advocate, may be entered in the relevant register 

and put up to the Court for proper order please. Tliis restoration 

application is entrusted to S. Bench at Peshawar to be put up 

there on 9/9/2024.
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PESHAWAR.

Execution Petition No. /2024
t

In
Service Appeal: 1932/2023
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Sher Aman (Naib Qasid) S/o Sardar Khan R/o Mian kallay 

Swabi.

Appellant

VERSUS

. Secretary Elementary & Secondary Education KPK Peshawar others

..Respondents
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^ BEFORE THE KHYBER PAICHTUNKHWASERVICE TRIBUNAL.
PESHAWAR.

t

Execution Petition No. /2024
IChyhor PnkIttiiUhwa 

Sci'x'acc 'I'rilati taail

In JllV tr>i;«i'V NoService Appeal: 1932/20234
i

'JUsjivu

Shet Aman (Naib Qasid) S/o Sardar Khan R/o Mian kallay 
Swabi. • rj, 1

Appellant
I

4VERSUS

Secretary Elementary & Secondary Education Khyber . 
Pakhtunkhwa Civil Secretariat Peshawar.
The Director Secretary Elementary & Secondary 
Education Khyber Pakhtunkhwa Peshawar.
The District Education Officer (male) Swabi.

1.

2.
1

3.

«' Respondents

EXECUTION PETITION FOR DIRECTING THE
T^ESPONDENTS TO IMPLEMENT THE JUDGMENT €
DATED 11/07/2024 OF THIS HONOURABLE
TRIBUNAL IN LETTER AND SPIRIT.

Respectfully Sheweth:

That the appellant/Petitioner filed Service Appeal No. 1932/2023 

before this Hon' able Tribunal which has been accepted by this Hon' 

able Tribunal vide Judgment dated 11/07/2024. (Copy of Judgment is 

annexed as Annexure-A).

1.

i

2. That the Petitioner after getting of the attested copy approached the 

respondents several times for implementation of the above mention 

' Judgment. And properly submitted an application to respondent 

Department for the implementation, however they using delaying and 

reluctant to implement the Judgment of this Hon’ able Tribunal, (copy 

of application is attached as Annexure-B).

\
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3; That the’Petitioner has no other optionout to file the instant petition 

for implementation of the Judgment of this Hon' able Tribunal.

!r
I

i

That the respondent Department is bound to obey the order of this4. \ !

Hon' able Tribunal by implementing the said Judgment.

It is therefore requested that on acceptance of this Petition 

the respondents may kindly be directed tq. implement the 

Judgment of this Hon' able Tribunal letter and spirit.

*
{

i

Dated 26/08/2024 !
t
4

Appellant/]^titioner (

iThrough
■

Kabir Ullah Khattak

Ro^a Khan
Advocates jligh Court Peshawar

j

I

AFFIDAVIT i

I, Sher Aman (Naib Qasid) S/o Stirdar Khan R/o Mian Kallay Swabi 

do here by solemnly affirm and declare on oath that all the contents of 

the above petition are true and correct to the best of my Icnowledge and, 

belief and nothing has been misstated or concealed from this Hon' able 

Tribunal. , /jL
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ItKHYBER PAKHTUNKHWA SERVICE TRjBUNAc\jr>
PESHAWAR K .s>’.S'

MEMBER (Judicial) 
MEMBER (Executive)

BEFORE: AURANGZEB KHATTAK
MUHAMMAD AKBAR KHAN

« « «

Service Appeal No. 1932/2023

Date of presentation of Appeal.,...............
Date of Hearing..........................................
Date of Decision.........................................

19.09.2023
.11.07.2024
.11.07.2024

Sher Amati (Naib Qasid) S/o Sardar Khan, R/o Mian Kalay Swabi 
........................................... ...................... ...............................Appellant

Versus

1.,Secretary Elementary & Secondary Education, Khyber Pakhtunkhwa 
Peshawar at Civil Secretariat Peshawar.

2. The District Education Officer (Male) Swabi.
3. The Director Elementary & Secondary Education, Khyber 

Pakhtunkliwa, Peshawar. {Respondents)

Present:
Mr. Yasir Khalid, Advocate For appellant.
Mr. Riaz Ahmad PaindakJiel, Additional Advocate General ...For respondents

JUDGMENT

AURANGZEB KHATTAK. MEMBER fJUDlCIA L); The

appellant Sher Aman, has impugned through the instant appeal, the 

order dated 21.12.2016, whereby major penalty of removal from 

service was imposed upon him on tlie allegations of absence from
t

duty with effect from 25.05.2016. Feeling aggrieved from the order- 

dated 21.12.2016, the appellant filed departmental appeal 

06.07.2023, which was rejected vide order dated 21.08.2023. The 

appellant has now approached this Tribunal through filing of instant 

service appeal on 19.09.2023 for redressa! of his grievance.

ATTESTED
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SnvUi' A'o. I9S7'2')23 lilk‘cl S'U'r .\ir,iii >i:.vvfiiri' Eh’iH-cluiy rt’ i'l;.'HiftoT Khy!:cr
l'i!.<ha\Mr m Cnil Ec^ri-rur;tii }’t-fliinuv c<ij flln-iw". wi 1I.07.202-I hy OMxkji: tleiKh

■,<a»i’rivny o{ Mr. Aurmriizch KhaiUik. .'.Ivmh'r JiuhciM <ii!J \!i'. Sliihimmoil Ahh.ir Mtmher
KInih'r yMliiiiU. ii-fi Srn’kkf Trih)uiui. Ekwh.rwir.

The respondents were summoned, who contested the appeal by2.

way of filing their respective replies/cominents.

Arguments heard and case file peru.-jed.3.

41 The learned counsel foi‘ the appellant contended that the appellant

was performing his duties as Naib Qasid in GMS Mian Killi Swabi

and on 25.05.2016, he was arrested by the government agencies and

detained him for about seven years, however, he was found innocent

and released on 17.06.2023 and during the said period in his absence,

the respondents illegally removed him from service on 21.12.2016. He

next contended that the absence of the appellant fi'om duty was not

willful but was due to his arrest by the government agencies on the ^
✓ '

' ' baseless allegations. He further contended that no show-cause notice,

I

inquiry, or personal hearing was afforded to the appellant, violating 

principles of natural justice and making the removal order illegal. He

also contended that the discriminatory treatment is evident in the

successful reinstatement of Muhammad All, who was also removed

from service on the same allegations, white rejecting the appellant's ,

appeal. He next argued that the lack of due process, such as issuing a

show-cause notice and conducting an inquiry, signifies malafide

intentions by the respondents. In the last he contended tliat the 

removal order violates the appellant’s fundamental rights, therefore, 

the appeal in hand may be accepted by reinstating the appellant inATTESTED

service with all back benefiis.MVr Pakh«v*hw#>K ti

5. Conversely, learned Additional Advocate General for the 

respondents opposed the contention of learned counsel, for thersj
0)
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UkiA;- PM/u-jk/imi .S.-ru/a' TriMaiM.

appellant and contended that tlie removal v/as based on the appellant's 

prolonged absence, which disrupted the functioning of the institution. 

He next contended that tiie appellant kept the department 

about his arrest by the government agencies, therefore, he was rightly 

proceeded under Rule-9 of Khyber Pakhtunkhwa Govei’nments 

Servants (Efficiency & Discipline) Rules, 2011. He further contended 

that the due process was followed by issuing charge sheet as well as 

statement of allegations and making publication in two leading 

newspaper. He next argued that the decision regarding Muhammad 

All's reinstatement was based on specific mitigating factors that are 

not applicable in the appellant’s case. He further argued that the. 

appellant was removed from service vide order dated 21.12.2016 and. 

he filed departmental appeal on 06.07.2023, which is badly barred by 

time, therefore, the appeal in hand, is liable to be dismissed in this 

•score alone, (n the last he requested, that the impugned orders may be 

kept intact and the appeal in hand may be dismissed with cost.

6. The perusal of the record would reveals that the appellant, while .
. I

sei-ying as Naib Qasid in Government Middle School Mian Killi, 

arrested by the government agencies on 25.05.2016 and to this effect 

Head Master of the GMS Mian Killi also sent written report about the 

ATTEST^ occurrence to the DEO Swabi on the same day. The appellant

then removed from service in his absence by the competent Authority 

i.e District Education Officer (Male) Swabi vide impugned order 

dated 21.12.2016 on the allegations of willful absence from duty. 

There is nothing on the case file to show that the appellant was

unaware

/
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convicted in any case or any FIR was registered against him during

the period of his absence from duty. The record further reveals that the

absence of the appellant was involuntary, resulting from his arrest by

tlie government agencies, therefore, punishing the appellant for

circumstances beyond his control is unreasonable and unjust.

Furthermore, the removal of the appellant without a sliow-cause

notice, inquiry, or tht; opportunity to defend him constitutes a gross

violation of due process and principles of natural justice. Moreover,

the rejnoval order, based on alleged willful absence, while the

appellant was in involuntary custody, lacks merit and factual basis,

rendering it unsustainable in the eyes of the law. Muhammad AM

Sweeper of the same school was also arrested by die government

agencies in 2016 and was remained absent from duties till the year

2023 but he was reinstated. As regard the leii-siateinent of Muhammad

Ali, who faced similar circumstances, while rejecting the appellant’s

appeal, demonstrates clear discriminatory treatment, violating

principles of equality and fairness, therefore, the removal order

infringes upon the fundamental rights of the appellant as guaranteed

• under the constitution of Islamic Republic of Pakistan. Reliance is

placed on the judgments of august Suprems Court of Pakistan cited in

2002 SCMR71 and 2021 SCMR 1313.

1. As a sequel to the above, the impugned orders dated 21.12.2016

K . 11; h
• UMM ajid 21.08.2023 are set-aside and the appellant is reinstated into<5'

-ri

service. However, the intervening period during which the appellant

remained out of service till the announcement of this judgment shall
. Q.I
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be treated as extra ordinary leave without pay. Parties are left to bear

their own costs. File be consigned to the record room,
/

8. . Pronounced in open Court at Peshawar and given under 

hands and the seal of the Tribunal on this ! I day of July, 2024.

our

\

AURANGZEB KHATTAK 
Member (.Judicial)

S
''TrRsTs,o

MUHAMMAD AKBAR KHAN 
Member (Executive)’n
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