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Execution petition No. 932/2024

~ Date of order

Procecdings

Order or other proceedings with signature of judge “

26/8/2024

The instant Execution petition presented today by Kabir

ullah’ Khattak Advocate, may be entered in the relevant register

| and put up to the Court for proper order please. This restoration

-| application is entrusted to S. Bench at Peshawar to be put up

there on 9/9/2024.
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BEFORE THE KHYBER PAKHTUNKHWASERVICE TRIBUNAL,
PESHAWAR.

Executiojn'Petit;i'on No. 4 3 2 | /2024
S ~ In |
Service Appeal: * 1932/2023
‘ Sher Aman (Nalb Qasn:l) S/o Sardar Khan R/o Mian kallay
- Swabi.
......................... Appellant -

VERSUS

: Secrefary Elehlehtary & .Secondarjz Education KPK Peshawar & others

O Respondents R
INDEX
1 SNO 'DeSCrlptlon of documents | Annexure _Pag_és
- |1. | Copy of petition along with | o |
| affidavit : ] r=a |
2.0  Copy of Judgment A -
3 | Copy of application B :

14 ;" Wakalat Nama

Dated 26/08/2024
e ‘Appéllant/Petitioner

‘Through /
| - KabkirUh hattak

Advocate High Court Peshawar
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BEFORE THE KHYBER PAKHTUNKHWASERVICE TRIBUNAL,

PESHAWAR.

Execution Petition No. Q 3 L /2024

Khyher Pakbtukhwa
Scerevice ‘Tribbaanid

i

) - In 5717
' Service Appeal: 1932/2023 ouses o LS LT
Duluu&%w
Sher Aman (Naib QaSld) S/o Sardar Khan R/o Mian kallay
Swabi. &
......................... Appellant
VERSUS '

1.  Secretary Elementary & Secondary Education Khyber
Pakhtunkhwa Civil Secretariat Peshawar.

2. The Director Secretary Elementary & Secondary
Education Khyber Pakhtunkhwa Peshawar.

3. The District Education Officer (male) Swabi.

€ deisiasistasiecsessens Respondents

EXECUTION PETITION FOR DIRECTING THE
- RESPONDENTS TO IMPLEMENT THE JUDGMENT

DATED 11/07/2024 OF THIS HONOURABLE

TRIBUNAL IN LETTER AND SPIRIT. :

Respectfully Sheweth:

That the appellant/Petitioner filed Service Appeal No. 1932/2023
before this Hon' able Tribunal which has been accepted by this Hon'
able Tribunal vide J udgment dated 1 1/07/2074 (Copy of Judgment is

annexed as Annexure-A).

That the Petitioner after getting of the attestc;d copy approached the
respondents several times for implementation of the above mention
'.Judgment. And properly submitted an application to respondent
Department for the implementation, however they using delaying and
reluctant to implement the Judgment of this Hon' able Tribunal. (copy

of application is attached as Annexure-B).
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. 3. That the'Petitioner has no other option ;ut to file the instant petition

| for impléﬁie_ht__ation of the Judgment of this Hon' able Tribunal.

| H(}n‘ able Tribunal by im‘plementing the said Judgment.

It ",iis.'_therefore requested that on acceptance of this Petition

the re's'fp:(')ndents'_ may kindly be directed 'tg. implement the

J‘udgm'ent" of this Hon" able Tribunal letter and éf)’irit.
- Dated 26/08/2024 | | '/
B | o - Appellant/Petitioner
Through '

Roe _c!a han

Advocates '-High Court Peshawar -

" AFFIDAVIT | N

L, Sher Aman (Naib Qasid) S/o Sardar Khan R/o Mian Kallay Swabi

do here by sciemnly afﬁrm and declare on oath that all the contents of '_

- ‘the above pe'tition:- are true and correct to the best of myknowkdgé and |,

" beliefand nothing hasbeen misstated or concealed from this Hon' able

Tribunal.

2 _:
- DEPONENT

4. .That ..'che respondent Department is bound to obey the order of this
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»5. * : Service dppeed No. 1932023 tiked Shor Amson vrsie Seci chary. Blewentary & Secondory Educativg T!)f e
Pukbnndine fmﬂcn- ar at Ciil Secreierict .‘u shhiwai i others ™, decrted e 172004 hy Dm.tfuq DelichemB
comprosmy of A Awriogseh Khathak, Menidwr dod, ui’ ard Ae Muwhemnad  Rbav Kivan, Monbeg) NELE ﬂ.rn'c 2
KNhwior Fak hum im ot Service Tribinci, Pe Iu i, 2%

KHYBER PAKHTUNKHWA SERVICE TRIBUNAL}
PESHAWAR

BEFORE: AURANGZEB KHATTAK ... MEMBER (Judicial)

MUHAMMAD AKBAR KHAN ... MEMBER (Executive)

Service Appeal No. 1-932/2023 _
| :
Date of presentation of Appeal.............. 19.09.2023

Date of Hearing...................... ORI 11.07.2024
Date of Decision ..... SO e 11.07.2024

Sher Aman (Naib Qasxd) S/o Sardar Khan, R/o Mian Kalay Swabi
.......................................................................... Appe[!ant

Versus

. Secretary Elementaly & Secondary Education, Khyber Pakhtunkhwa ’
Peshawar at Civil Secretariat Peshawar.
\ 2. The District Education Officer (Male) Swabi.

X 3. The' Director Elementary & Secondary Education, Khyber. -

Pakhtunkhwa, Peshawar, cco.eeeeeruimervenceernnrrnneennion {Respondents)
“’. -——
| ~ Present: _
Mr. Yasir Khalid, AdVOCate ...........ccoeveveeiriiiaeeeeaaninnn, For appellant. -

Mr. Riaz Ahmad Paindakhel, Additional Advocate General ...For respondents

------------------------------------------------------------------------------

JUDGMENT

AURANGzEB _ KHATTAK, MEMBER _(JUDICIAL): The
appellant Sherl? Aman, has impugned throﬁgh the iﬁstant appeal, the
order dated 21.12.2016, whereby major pena_lty of removal from
ser.vi_'ce.wa';s. imposed upon him on th:e allegations of absence from
| ;\TrESTE'D ~ duty with effect from 25.05.2016. Feelih;g, aggrieved from the order

dated 21.12.2016, the appellant filed departmental appeal on

06.07.2023, which was rejected vide order dated 21.08.2023. The

appellant has now approached this Tribunal through filing of instant

service appeal on 19.09.2023 for redressal of his grievance.
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Service el Noo 19322023 tiled "Nier ber versus Scoretaie Elemtentare & Sevcomdearv Edieanivn, Kpcties
Pohbamkhwa Peshowar w Civil Seoreiurzad Yesinwar aief otliens™, dectded o 11072023 By Divisior Bendds

vampenmg of M, durangzeb Kheitak, Member Jwdicidd wed \fr Jatmend thhas Kinor, Afember Exeourne
Kinher Faklitnndfava Service Tebniid, Feshiva

‘2. The respondents were summoned, whé contestéd the appeal b)-r
way of ﬁ]ing_their respective .replie:-:,/comments.

3. Arguments heard and case file peruzed.

4i  The learned counsel for the appellant contended that the appe.llant

was performing his duties as Naib Qasid in GMS Mian Killi, Swabi

and on 25.05.2016, he was arrested by the govemment--agenéies and

detained him for about seven years, however, lie was found innocent

“and released on 17.06.2023 and during the said pel"iod in his absence,

the respondents illegally removed him from service on 21.12.2016. He

o o .
next contended that the absence of the appeliant from duty was not

willful but was due to his arrest by the goveinment agencies on the

bageless allegations. He further contended that no show-cause notice,.
sinquiry, ot personal hearing was afforded to the appellant, violating

principles of natural justice and making the.removal order illegal. He ’

also contended that the discriminatory treatment is evident in the

successful reinstatement of Muhammad Ali, who was also removed:

appeal. He next argued that the lack of due process, such as issuing a

show-cause notice and conducting an inquiry, signifies malafide

intentions by the respondents. In the last he contended that the
removal order violates the appellant’s fundamental rights,'thereforé,

' : . . / -
the appeal in hand may be accepted by reinstating the appellant in

,

service with all back benefis.

5. Convetsely, learned Additional Advocate General = for the

.respondents opposed  the contention of learned counsel. for the

from service on the same allegations, while rejecting the appeliant's

=,



. = Service Aol Mo, 9320 023 nthed "Sher Tines versi Sevretre Elrmentory & Secomdary dication. Kliyher
Parbiurkingn Pesionear &1 Ol Secvctaint Poshowar apd offiers” docided oan 1E03.3007 by Dison Poneh
cobrising of e, durangzet Kivdtak, Meotier fyedicial ond S Sideoamend R Kinos, Member Evecutive,
Koahor Pukhnekdnee Service Treihimal, Paahavad.,

appellant and contended that the removal was based on the appellant's
prolonged absence, which disrupted the functioning of the institution.
He next contended that the appellant kept the department unaware

about his arrest by the government agencies, therefore, he was rightly

proceeded under Rule-9 of Khyber Pakhtunkhwa Governments

Servants (Efficiency & Discipline) Rules, 2011. He further contended

that the due process was followed by issuing charge sheet as well as

statement of allegations and making publication in two leading

ne{rvspaper. He next argued that the decision regarding Muhammad

 Ali's reinstatement was based on specific mitigating factors that are

appellant was rem_dved from service vide cwder dated 21.12.2016 ands
he filed de_pal“a.nentlal appeal on 06.07.2023, which is badly barred b);f
til‘ne, therefore, the appéal in hand.is liable to be dismissed in this
-score aione, in_ the last he 1*eciuested, that the impugned orders may be
kept intact and the appeal in hand may be dismissed with cost.

6. The perusal of the record would reveals that the appellant, th]e

|

serving as Naib Qasid in Government Middle School Mian Killi, was

| . . .
arrested by the government agencies on 23.05.2016 and to this effect -
Head Master of the GMS Mian Killi also sent written report about the -

ATTESYED 00(.:111*1-ence to the DEO Swabi on the same day. The appellant was |

' 25K A N g,
‘\‘h Wiy ‘; '3 D -
S_)e pe:y l’dl\lu,.“. e

f‘i sngee® e District Education Officer (Maley Swabi vide impugned order

12

o) | There is pothing on the case file to show that the appellant was
v} : .
) .
a.
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not applicable in the appellant's case. He further argued that the.

then removed from service in his absence by the competent Authority

dated 21.12.2016 on the allegations of willful absence from duty, -
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Sesvive Appeed No, 1932 2023 pyled “Sher hoan versns Sovrehn 1 Piemeatagy & Secandyry Liveation, Lhyher
Pakirunihwe Peshaway o Chd Secrenarit Feahawar aief ofheis™  devded o (1072004 2y Diviseon Bench
ceanprising nf Me. durangzels Kok, Member Jodiciad wnd My Mikomenoid  bhar Ehon, Aember Exeoninve,
Kindor Palhamikinga Seiviee Vestanicd, Fosinnion,

convicted _i'_n any case or any FIR was registered against him during
the period of his absence from duty. The record further reveals that the
absence of the appellant was involuntary, resulting from his arrest by

_the government - agencies, therefore, punishing the appellant for

circumstances beyond his control is unreasonable and unjust.

Furthermore, the removal of the appellant without a show-cause

notice, inquiry, or the opportunity to deiend him constitutes a gross

violation of due process and principles of natural justice. Maoreover, -

the removal order, based on alleged willful absence, _w11ile the

appellant was in involuntary custody, lacks merit and factual basis,

rendering it unsustainable in the eyes of the law. Muhammad Al

Sweeper of the same school was also arrested by the government

agencies in 2016 and was remained absent from duties till the year

2023 but he was reinstated. As regard the reinstatement of Muhammad

Ali, who faced similar circumstances, while rejecting the appellant’s
appeal, demonstrates clear discriminatory treatment, violating
principles of equality and fairness, therefore, the removal order

infringes upon the fundamental rights of the appellant as guaranteed

. under the constitution of Islamic Republic of Pakistan. Reliance is

placed on the judgments of august Supreme Court of Pakistan cited in-

2002 SCMR 71 and 202 SCMR II313.

7.. As a sequel to the above, the impugned orders dated 2_-f.l_2.2016
and 21.08.2023 are set—as.ilde and the appellanf is reinstated into
service, ‘Howlevelr, the i)mtervenilig period dLiring which the appel-laﬁt

remained out of service till the. announcement of this judgment shall
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Nivcher Fakhiunt ea Sevvice Tribinal, Feshava . -

be treated as extra ordinary leave without pay. Parties are left to bear

their own costs. File be vonsigned to the record room.

8. .

!

Pronounced in open Court at Peshawar and given under our

hands and the seal of the Tribunal on this 11 ddy of July, 2024.

1

*Noevur Anutine®

AURANGZEB RHTATTAK:
Member {(Judicial)

AD AKBAR KHAN
Member (Executive)
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