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Order or other -pr.c-)ceedin.g-s_ with ;si-gnatur‘e of judge

The appeal of Mr. Riaz ur Rehman presented
today by Mr. Fazal Shah Mohmand Advocate. it is fixed for
preliminary hearing before Single Beneh at Peshawar “on
| J ,

13.08.2024. Parcha Peshi given o counsel forthe appellant.
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BEFORE THE KHYBER PAKHTUNKH\XIA SERVICE TRIBUNAL

PESHAWAR

CM No__ /2024

in

Service Appeal No_ U8 /2024

Riaz Ur Rehman raeressasere s Rrmee e sasen et eemeeet s ee e .Appeliant

RPO & others ot s8ttenense ot e Respondents

APPLICATION FOR FIXATION OF TITLED SERVICE APPEAL AT
PRINCIPLE SEAT OF THIS HONORABLE TRIBUNALrAT PESHAWAR :

Respectfully Submitted:-

1. That .the above titled service appeal is being filed today |e
02.08.2024 in which no date of hearmg is fixed.

2. That the counsel of the appellant are seated at Peshawar hence the

applicant requests for fixation of the titled Service Appeal at principal
seat of this honorable Tribunal at Peshawar.

3. That the rules on the subject are also very much clear which favors
fixation of Service Appeals at the convenience of the parties.

4. That there-is no legal bar on fixation of titled Service Appeal at

principal seat of this honorable Tribunal which would rather cause
convenience to the parties.

It is therefore most humbly prayed, that on écceptance
of this application, the titled Service Appeal, may kindly be

fixed at the principal seat of this honorable Tribunal at
Peshawar.

Dated:--09-08-2024 Appé#ént
Through
Fazal Shah Mohmand

Advocate Peshawar.




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

Service Appeal No Méﬁ /2024

OFFICE:- Canto_n

Email- fazalshahmohmand@gmail.com

Through

Ibad Ur Rehman Khaliil

Riaz Ur Rehman - .ccvvececnee E—— eanrassersesiaesessensansrnan .Appellant
VERSUS
RPO & others casaiasainesutens essersmsnna e Respondents
"INDEX |
| S. No | Description of documents Annexure | Pages
1. ‘Service Appeal with Affidavit | **"". ", L{
I2. . Application for condonation of delay w:th **-_* " ,‘- |
Affidavit 5’4
(3. [Copy of FIR A I
| Tt
4 Copy Qf Order dated 03-07-2017 B }
5. Copy ofJudgment dated 08-05-2024 C. o '3
"2
6. Copies of Departmental Appeal & Order| D&E |
Dated 05-07-2024 23 3y
7. Wakaltnama- o
RN
Dated:-09-08-2024 Appellant

Fazal Shah Mo C,

Baseer Shah

&

Advocates High Court

ment Plaza Fiat 3/B Khyber Bazar Peshawar Celi# 0301 8804841
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Service Appeal No M&B /2024

Riaz Ur Rehman Ex Head constable No 536, District Police Buner. |

e —— .Appellaht
V E R-S Us | \
1. Regional Police Officer, Malakand at Saidu Sharif, Swat.
2. District Police Officer Buner.
i Respondents

APPEAL U/S 4 OF THE KHYBER PAKHTUNKHWA SERVICE
TRIBUNAL ACT 1974 AGAINST THE IMPUGNED ORDER DATED -
05-07-2024 PASSED BY RESPONDENT NO.1 \WHEREBY
DEPARTMENTAL APPEAL OF THE APPELLANT FILED AGAINST
THE ORDER DATED 03-07-2017 HAS BEEN REJECTED.

PRAYER:-

On acceptance' of this appeal the impugned Order dated 05-07-2024
and 03-07-2017 may kindly be set aside and the appellant may kindly
be ordered to be reinstated in service with all back benefits.

Respectfully Submitted:-

1. That the appellant was initially enlisted as constable on 26-07-2007
and promoted to Head constable in the year 2014 and since
appointment he performed his duties with honesty and full devotion
and to entire satisfaction of the high ups.

2. That the appellant while [astly posted as reader circle DSP Daggar, the
appellant was falsely involved in a criminal case vide FIR NO 824 dated
21-05-2017 U/S 302/PPC & 15AA of Police Station Gagra District Bunir,
and was suspended on the same ground. [Copy of FIR is enclosed as
annexure A ).

3. That in the meanwhile the appellant was dismissed from service vide
order dated 03-07-2017..(Copy of order dated 03-07-2017 is
enclosed as Annexure B)

4. That the appellant was convicted by the court of Additional Session
Judge 1/Izafi Zila Qazi,Bunir at Daggar, dated 27-01-202, in respect of -
case FIR No 824 dated 21-05-2017 U/S 302 PPC read with section 15

AA , P.S, Gagra, District, Bunrr for life zmprlsonment with the fine of
two lack rupees.




5. That there after the appellant filed criminal appeal No 31 -M/2022
- before the honourable Peshawar high court which was allowed and
the appellant was acquitted from the charge leveled against him vide
judgment dated 08-05-2024.. (Copy of judgment dated 08 05-
2024 is enclosed as Annexure C),

6. That after acquittal, the appellant preferred departmental appeal which
was filed by respondent No 1 vide order dated 05-07-2024, Copy of
- which was obtained by .the appellant on 12-07-2024. (Copy of
Departmental Appeal & Order dated 05- 07-2024 are enclosed as
annexure D & E). .

7. That the impugned orders dated 05-07-2024 & order dated 03-07-
2017 are against the law, facts and principles of natural justice on the
grounds inter-alia as follows:- :

GROUNDS:

A. That both the impugned Orders are illegal, unlawful, W|th0ut lawful
authority and void.

B. That the appellant is not treated in accordance with law and rules
which being his fundamental right as per Article 4 & 25 of the
constitution of Islamic Republic of Pakistan 1973 and law of the land.

C. That as the appellant was dismissed from service on the charge of
being involved in criminal case, so the department was required to
have waited till the decision of criminal case. '

D. That the appellant has falsely been implicated in criminal case and he
has been dismissed from service before the conclusion of trial in
violation of law on the subject, and even the appellant has been
acquitted of the same by the Court of competent jurisdiction. - '

E. That no charge sheet and show cause notice were Communicated to
the appellant.

F. That even the appellant was not proceeded under Rule 9 E&D Rules
2011. '

G. That no inquiry is conducted in the matter to have found out the true
facts and circumstances, as the appellant was never associated with
any inquiry.




a~

H. That the charge was never substantiated as no evidence of any sort

was collected in its support, thus the impugned order is liable to be set
at naught. :

I. That the app_ella_n_t was not providecliopportunity of personal hearing ..-

J. That the appellant has been condemned unheard in violation of
principles of natural justice.

K. That the appeliant has about 17 years of service with unblemished
“record with no complaint during his entire service career.

- L. That any other ground not raised specifically here may kindly be
allowed to be raised at the time of arguments.

It is therefore prayed that appeal of the appeilant may kindly be
acceptied as prayed for in the heading of the appeal.

Ahy other relief deemed'appropriate in the circumstances of the
case and not specifically asked for may also be granted in favor of the

appellant.

Dated:-09-08-20.24 Appellant

Through . _
&L/Zf{

Fazal Shah Mohmand ASC,
Baseer Shah

& .
ibad Ur Rehman Khaiil
Advocates High Court

CERTIFICATE:

Certified that as per instructions of my client, no other Service Appeal on the

same subject and between the same parties has been filed previously or
concurrently before this honorable Tribunal. W/é
S ADVOCATE
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' BEFORE THE '{KHYB_ER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR
Service Appeal No___ /2024
Riaz Ur Rehman | ................ S weninannissans .Appellant o

RPO & others tererensseaneresmat et areanasnemmeneaas — Respondents

AFFIDAVIT

[, Riaz Ur Rehman Ex Head constable No 536 R/O Kalpani Dtstnct Buner, do -
hereby solemnly affirm and declare on oath that the contents of this Aggea
are true and correct to the best of my knowledge and belief and nothing has -
been concealed from this honorable Tribunal. C % i

| ONENT

!
DEP




BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

&

- PESHAWAR

Service Appeal No_ /2024

RIaz Ur RENMAN ceecveecvecmremsrmcrmeneeemsassensarneescararnsmasssnes Appeilant

RPO & others et em e sr st Respondents

- Application for condonation of delay if any
Respectfully Submitted:-

1. That the accompanying appeal is being filed today in which no date
of hearing has been fixed so far,

2. That the grounds of appeal may be considered as integral Part of this
application.

3. That the applicant was dismissed from service due to involvement in
criminal case from which he has been acquitted and he has filed
departmental appeal within thirty days from the date of acquittal
hence instant appeal is well within time.

4, That even otherwise no proceedings of any sort were conducted
against the applicant nor he was afforded any sort of opportunity of
hearing in violation of Article 10-A of the Constitution thus the
impugned orders being in utter disregard of law is void and limitation
as such has no adverse implications.

5. That the law as well as the dictums of the superior Courts also favours
decision of cases on merit.

It is therefore prayed that on acceptance of this application,

the delay if any in filing of appeal may kindly be condoned.
Dated:-09-08-2024 : Appellant

Through ffa/Z<

Fazal Shah Mohmand_
Advocate,

Supreme Court of pakistan
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL

PESHAWAR

. Service Appeal No /2024

RIGZ UF RENMAN eocerressecssecomemmeesesseesssssmmeessssssssessssessssse Appellant

RPO & Others oooereecreeereennene rueeemeasmsssssssnassrasmens Respondents

"AFFIDAVIT

I, Riaz Ur Rehman Ex Head constable No 536 R/O Kalpani District Buner, do
hereby- solemnly affirm and declare on oath that the contents of this
Application_are true and correct to the best of my knowledge and bellef
and nothmg has been concealed from this honorable Tnbunal : '

. - o DEP&%ENT‘ 
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ORDER

This order will dispose-off

T ————m b

(;Jnr.'-‘m,nmz getinst He
Stable Riax Ur Rahman t Nuv.536 rauiry 49

s L N0.536 of this district police vide this offic:
nquiry, dated 22/05/20)7

Briefs are that:. .

Head . .
gﬂ&s.t_able Ridz Ur Rahinan No.536 of this district police -

LuhtI Y051
posted as Reader to SDPO n’JruNru District Buner, has been jound

mvolyed in Murder Case Uldf’ in case FIR No.824, dated 21.05.201 7-ul
302 PPC PS Gayg Jra District Buncr. After the commission of offence he
escaped and also remameu absent up-till notw from his lawful duty vide
DD 1009, dated 22/05/2017. Hz was suspended and ‘closed to Police
Lines Daggar vide this office OB No.6!, daled 22/05/2017. He was
procoved departmentally and serve r! with charge sheet and statement of

allegutions under Police Daacrpf nary Rules-1975, and Mr. Muhammad

Naeern_Khan SDEO Tota.lai i unpumlfd as Lnquiry Of wcer. Thur

fEnquiry Officer hds recommendad the officiul concerned for dismissal from
RO, Conﬂ@qnenu'_j Jinal Show Cause Notice was issued again.sl. him
wunder Rules 5 (3) of KPK Police Rules andd served upon him vide this ofju
No.29/ Enquiry, dated 20/ 06/2017 bul did not reply.

Therefore, I I Muhammad Irshed Khan Dfstr‘lct Police Officer

Buner as Compelent Authority and i (Jnercue of the power vested to me
under Police Disciplinury Ruies 075, award Head Constable Riaz ur
Nalunan !\’Q.SS(S'LUILI} major punishunent i-¢ dismissal fram service from
the dute of i’tfs.absmlc;fe - .?2:’ 059017, and absence period is treated as
roithenat paty.

Order announced.

.-

" DISTRICT POLICE OFFICER,

| ) - BUNER
o Ne Kb
Deed: &{3 7 & /7- /2017
. *. ;e ! "
Noo Al 00 /EC, duted Diugguar the o™ 5§

Copy Lo olf conderned,

E
EETR“E o




Sh - Reaistry, Bune

A CC)
' JUDGMENTSHEET C
. PESHAWAR HIGH COURT

MINGORA BENCH
(Judicial Department)

Cr.A No. 31-M/2022

Ri_az-_ur,-l'l-ahmau son of Said Bakhtaj........coseeiseecnn(Appellant)

vis

The State & another. ... o nsaasss(Respondents)

Present: - M/S Badi-uz-Zaman & Astaghfir Ullak, ASCs,
for the accused/appellant.

Mr. Naeem Khan, Astt: A.G, for the State.

Muhammad Riaz,. AHC, for the resbondemﬁ_ :
complainant, ;

Criminal Revision No. 14-M/2022

Amir Wahid son of Ziarat Shah...........ccoiresvensnena(Petitioner)
v/s _

Riaz-ur-Relman & another .. oveserrniversiveseeneern(Respondents)

Present;  Muhammad  Riaz, . AHC, for  the

petitioner/complainant.

M/S Badi-uz-Zaman & Astaghfir Ullah, ASCs,
for the accused/respondent.

Mr. Naeem Khal{, Astt: A.G, for the State. -
Dates of hearing: (8. 05.2024

- JUDGMENT _.
SHAHID KHAN, J.- Through the subject

single judgment, '.thc Court shall decide the

captioned criminal éppeal No. 31-M of 2022 AR

Titled “Riaz-ur-Rahman v/s The State & Ty
others” coupled with  the connected criminal

_ revision No. 14-M/2022 Titled “ Amir Wahid

v/5 Riaz-ur-Rehman & a:_ibtker”, as Both _the_
appeal & revision have been arising-out, from
ong & the same impugned 'orderljudgment-

passed . by the learned Additional Sessions

Nawab (D.8) Hoa'ble Mr. Justics Muhammad Nactws Anwar
X Hon'ble Mr. Justice Shaliid Khan



27

.2

' Judge 1% Izafi Zila Qazi, Buner at Daggar;_
da;ted' 27.01.2022, in respect of case FIR No.
824 dated 21 05.2017, U/S 302 PPC, R/W Section
lS-IA.A, P.S, Gégra, District, Buner., \

2. | Iiéportedly, the comj)lai_ﬁant, Amir
Wahid reported ;he s.ubject occurrence to the
_visiting party of police at emergency ward bf

[ Daggar hospital. It was stated by the

complainant in his report that on the fateful day

ERYA SRS
Ea T

ONCUE,
@

G f{f_:*; | after offering of IAsar prayers, his father, _Ziafat
Shah (deceaséd) went-out of the mosque and
was on his way to village Kalpani. Wh;an father

f | of the complainant reached to the venue of
P)< _ crime ie. “Canal road Kalpani Bc;y'kara
} ’ _ .Mandaw Maira, Riaz son of Bakht_aj ’,(_t'he -

appcllént!accused hereiﬁ) -em-erged from the

ATTESTED
_ opposite side and when he reached near his
: EXAMINER ~father, the appellant  started firing upon him

PESHAWAR HIGH COURT,
Mingota SeischiDar-ul-0aza, Swat
Sut - Reqgisiry, Bunar

through hisj firearm. Due to firing of the
appellant/accused, his father got hit and died on
the spot. In addi_tion to.the .coml.alainant, the
occﬁrrence h.;as béen -witnessed by his uncle,
Said Zameen Shah. Motive for the'comm'ission
of offence was disclosed an altercation (Li_%3)

which took place between the father of the |

Nawab (D.B} Hon'ble My, Justice Muhammad Nacem Anwar
’ Han'bie Mr. Jusiive Shahid Khan o




-
[Hg

- ATTESTED

G

CXANMINER .
PESHAWAR HIGH COUR?,
Mingoa BenchiDar-ui-Qaza, Swat
Suh - Reyistiy, Bunia

w3l

appellant/accusedﬂ and the : deceased about a
week ago | duri_nlg J iréa proceedings. The event
was reduced into in writing in the shape of
‘Murasila”; (Ex. PA/1) followed by the ibid

FIR, (Ex. PA) registered against the accused/

+ appellant at P.S concerned.

3. Initially, the accused was avoiding
his lawful arrest, therefore, proceedings U/S
512, Cr.P.C were initiated against him and upon

conclusion of the same, he was declared

proclaimed. offender vide order dated a

23.022018 of leamed Additional Sessions
Judge-II Buner and resultantly perpetual
warrant of arrest has also been issued against
him. |

4, - Upon arrest of the accused/ -
appellant fpll;)wed by completion of the
investigation, supplementary ;cha!lan was
drawn and wa§ sent- up for trial to the le'al;néd

trial Court. Accused/ appellant was confronted

with the statement of allegations through a

" formal charge to which he pleaded not guilty

and claimed trial.

Nawab (D.B) Hon'ble Mr. Justice Mubhammad Nacem Anwar
Hon'ble Mr. Justica Shahid Khan



ATTESTED

T)w

EXAMINER
PESHAWAR HIGR COURT,

Mingora BenchiDarui-Qaza Swat

Suh - Registry, Bomer

5 To substantiate the guilt of the

- accused/appellant, the prosecution furnished its

account consist of the statements of fourteen
(14) witnesses. The accused was confronted

with the evidence so furnished through

statement of accused within the meaning of

section 342 Cr.P.C.

6. bn conclusion of the proceedlings/ '
trial, in view of the evidence so recorded and
ti'ze assistance S(‘) reridereﬂ by ‘the leamed-
counsel fér the appellant/accused and learned
counsel fo; ﬁe complﬁinant/leamed State
counsel, the learned trial Court ah*ivec_l ét the
conclusion that the prosecution has sucécésfu{ly
brought home charge against the appellaﬁt/
accused through cogent & worth reliable

evidence, as such, the accused was convicted &

sentenced as follows;-~

U/S 302 (b), PPC to life imprisonment, with

- compensation of Rs. 200,000/~ (two hundred

thousand), U/S, 544-A, Cr.P.C, payable to the legal
heirs of the deceased, or in default thercof fo suffer six
months imprisonment,

U/S 15-AA to one-year simple imprisonment, with fine
of Rs. 5,000/-, or in default thereof to undergﬂ one-
month, simple imprisonment.

" Both the aforesaid sentence were ordered to run
concurrently, however, the appellant/accused has been

extended the benefit of section 382-B, Cr.P.C.

Nawzh (D.B) Hon'ble Mr. Justice Muhammad Nogem Anwar
Hon'bla Mr. Justice Shahid Khan




ATTESTED

. _EXAMINER
. PESHAWAR HIGH COURT,
Mingora S8enchiDar-ui-Qazit Swat
Soh - Reqistry, Bunu

._i&'b - . '- 5 . .
7. It obliged the appellant/accused to’

approach this ” Court through the subject
criminal apﬁeél, whereas, the petitioner/
comﬁ]ainant hés also ...ﬁled the comjected
criminal revision for the enhancément of

sentence awarded to the accused/respondent.

8. Learned counsel for the parties

“as well as the learned Astt: A.G Iappearing' on

behalf of the State have been heard at a length .

and the record gone through with their

~ valuable assistance,

9, At ﬁrst & foremost instance,_it_
shall be kept in mind th;u in the subject event
a siﬁg!e accused- has been nor.ninated.by the
respondent/complainant -for committling the
murder of his fathér, Zilarat Shah, therefore,
tﬁe standard of evidence of prosecution woulq_
be such a caliber & quality whiéh '.woulad.'
exclude the possibility of any substimiion, on

all counts. This Court in a situation akin to

the present one, in case Titled “Mir Alam v/s

Amroz Khan_& another” reported as PLD |

2015 Peshawar 125, has held that “case was-

of single accused, who was charged for

Nawab {D.B) Hon'ble Me. Jusrice Muhammod Nocem Anwar
. Hon'bla Mr. Justice Shohid Khen




[,

murder of the deceased. Substitution of single |

-6 -

accused in murder charge, though was a rare
DPhenomenon, but for recording convfctz’on of
accused charged sz’ngu_larly f;or murder, there
m.ust be ocular account of unimpeachable
character, rfustﬁorthy and cblnﬁdence
inspiring, corroborated by other material
cz'rcumst&ntz'a(_hgv:'dence". _

10. ‘In the subject case, the ocular-

account has been furnished by the
complainant, Amir Wahid, PW-12 and _the

‘other eyewitness of the occurrence Said

%59 - _ Zamin Shah, PW-13. Both the aforesaid
eyewimessés were closely related to-the
deceased. Amir Wahid was the real son of the
- ATTESTED )

deceased, whereas,  Said Zamin Shah ‘was his

-real brother. In his Court statement, the

ZXAMINER
. PESHAWAR MGH COURT,
- Mingos Berch/Du-u-Qa2a Swa

Sk - Reuisiry. Sufe. c;omplainanf (PW-12) has narrated the subject .
occurrence ix; terfns that on. the fateful day
after offering - of Asar prayers, he
| (complainant) in the company of his deceased
father, Ziarat Shan and uncle Seid Zamiin

Shah (PW-13) were going to village Kalpani

and when they reached the place of

Nawab (B.B) Hon'ble Mr. Justice Muhamenod Necen: Anwar
Hon"ble M. Jusiice Shahid Khan




occurrence, the appellant/accused, Riaz-ur-
Rehman. emerged from the opposite side and
as soon as. he reached near his father, the
~appellant resortéd to firing upon his father
with hlS firearm. Due to firing of the acgused -
his father got hit and died on the spot. The
complainant has also advanced a speciflc
motive qua commission of the offence which

was stated to be an altercation which took

place between the deceased and father of the
appellant/accused ~ during  the tIirga
proceedings over an issue of amount of

5 Shamilat. In his examination-in-cross, the
@C | - complainant (PW-12) has made the following_
admissions, qua the actual mode & manner of

ATTESTED | the occurrence;-

- M “ At the time of report I was in full senses, I have
stated in my report that on the day of occurrence

. EXAMIN ’ ' ,
vy g WAR lﬁrFEH:e({:)ougg after offering of congregation Asar prayers I along
~ul-Qaz: ' 3 i
Sub - Registry, Bunes " with my deceased father Ziarat Shah and my uncle

Said Zamin Shah were going towards Kaipani,

®  confronted owitted. 1 have stated to the police
when we reached half-way near house of Said
Kamil Shah the accused facing trial coming from
opposite side, confronted not so recorded. I and
Said Zamin Shah PW are residing in different
houses. '

As highlighted in the proceeding
Para of this judgment with a minute detailed

& clarity that the complainant in his initial

Nawab (D.8) Bon'ble Mr. Jusiice Muhaminad Nacem Anwar
Hon'ble Mr. Justice Shahid Khan
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o report in the form of ‘Murasf!a’ foilowed by '
the bid FIR has neither his own prqseJ{ce in
the compény of his deceased father nor that of
the Iother alleged eyewitness, his uncle, Said
Zamin- Shah. Fof the sake of arguments, if,
both thé afdresaid eyewitnesses  have | [
accompanied the deceased at the relevant
time, then th'e: complainant shoﬁ_ld have

- mentioned this fact with clarity in his initial

report, therefore, a doubt arises qua the actual
‘mode & manner of the occurrence as well as

presenée of the eyewitnesses on the spot. The

%é.p | ‘complainant has' also admitted in  his

examination-in-cross that he .is serving as -

constable in police department, therefore,

Q? W being an employee of police department he

AwE must have a fair idea how to lodge a report in.

. EX
o PESHAWAR HIALH ;
Mingora Be“C'N'D?E.'u-%?&R S

Ub - Reyistry, Bunes Swar

a criminal as compared to an ordinary citizen.

The complainant . also stated in his

eﬁca_minati_c_m—in—cross that the complainanf— -
party had left for 'Kdlpam' frqm the mosque in
question at about 05:45/06:00 PM, however, ]
in the ‘Murasila’ (Ex. PA) a; genera.l term of

Mazigar Vela (~ky 53) has been used by

Nawab (D.B) Hoa'ble Ms. Justicc Muhamtnaid Nacein Anwar
Hon'ble Mr, fustice Shahid Khea
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picked my father from legs,

.9.

the complainant instead of specifying the

exact time of the occurrence, therefore, this

element also cast a serious doubt -about the

actual mode & manner of the ocourrence.
Further ahead in his cross-examination, the
complainant (PW-12) has deposed as

follows;~ |

T was the first one who reached near the dead
body. I have not touched the body of my father, [
{complainant), my uncle Said Zamin Shah and
other person put the dead body in the motorcar of
Dost Muhammad Khan, who is our neighbor, The
hands and clothes of my uncle Said Zamin was

smeared with blood while putting the deceased in
the car while my clothes was not smeared as I had

- (underline supplied)

The aforesaid deposition of the

complainant was contradicted by the other

eyewitness of the occurrence, Said Zamin

Shah (PW-13), while deposing in his cross- -
examinlatiorll that he had not touched the dead
body of the deceased because the locals have

picked him up already, as such, on score too, -

both the PWs were not in consonance with
each other qua ﬁicking & shifting of the dead

body of the de\cleased to the hospital. The

complainant also stated in his. cross- .

examination that at the time of firing Said

Nawab {D.B) Hon'ble Mr. Justice Muhamninad Neegm Anwar
Hon'ble Mr. Justice Shahid Khan
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Zamin Shah (PW-13) was behind t‘he~

compl'a'inant at a distance of 10-feet and at the

same breath he has also shown a complete
'ignor_ance about depth of canal, which is in

existence  in-and-around  the place of

occurrence. During the cross-examination of

“the cofnj:laiﬁant, the learned counsel for the

‘defence has been able to bring on record the

previqu-s'_criminal history of the deceased,
Zia_rat S_hﬁh, wh’creby, éeveral crimiﬁal cases
in the.foﬂﬁ of FIR I‘;Jo. 139, FIR No. 97 and
FIR le10. 149.1.1ave previously bee;n registered
aga_inst'. .the' deceased Ziérat Shah under
differ‘ent éectioﬁs of law at different- police

stations. Copies of previous FIRs have also

been exhibited and placed on case file as Ex.
PW-9/D-2 t_d_Ex. PW-9/D-4, therefore, there
was no derﬁal of the fact that the deceased‘_

was .prima facie not an ordinary individual, -

rather, his previous tracll(-rec':orcl' suggest that
he was involved in multiple episo;des of
Eriminal nature. -

11 _Sarﬁe was the case with other

eyewitness of the occurrence, Said Zamin

Nawab (D0.8) Haw'ble Mr. Justics Mubaunad Nacew Anwar
Hon'blo Mr. Justice Shahid Khan
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- Shah (PW 13). He almost renterated the facts'

as advanced by the cpmplamant in his
examination-in-chief, First of all, it shall be

kept in mind that PW~.13' has specifically

stated in his Court statement that he had

informed Sadi Wali Shah and. Muslim to come
to the hosp_it_é_ll qua identification of the.dead

b_ody of the deceased. The inquest repoit, Ex.

PW-8/2 do figure the names of the aforesaid

‘two person as identifiers of the dead body of

the déceased‘,. however, both the aforesaid -

PWs have not been examined by thé_

prosecution during the course of trial in order

to further boost & authenticate their case qua

arrival of the dead body of the deceased in the

hospital. PW-13 in his cross-examination

depo;sed.that' he did ndt remember .-the.: t.im:e.
when the .complaihdﬁt-pdrt.y reached 'td”the
hospital along. with the dead body of the
deceased He has also shown a complete

ignorance about the time spent in the hospital -~

by the complainant-party. He also did not re-

" collect the mnames of those pérsons/local

- inhabitants, who have shified the dead body

Nawab (D.B} Hon'ble Mr. Jusiice Muhaimined Nacem Anwar
Hon'ble Mr. Justice Shahid Khan
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of the deceased to the hospital. Thus, the

presence of these alleged eyewitness at the

relevant time & place appears to be highty

unreasonable and unnatural, as such, the

prosecution has not been able to prove the

presence of these PWs at the scene of

occurrence at the relevant time, hence, their
evidence could not be relied upon for the
purpose of conviction of the appellant/

accused. In a situation, akin to the present

one, in case titled “Sarfaraz & another v/s -

The State” reported as 2023 SCMR 670, the

A_pex Court has held as under;-

Not 1 single persor from the inmates of the house
where occurrence took place or from surrounding
inhabitants appeared in support of the prosecution
version and the whole prosecution case was silent
about this aspect of the matter, Record clearly
reflected that the prosecution witnesses were not

. present at the place of occurrence, rather -they

managed to appear as witnesses after due

consultation and deliberation. Record further

showed that the complainant was inimical towards
the deceased. In such circumstances, it seemed

impossible that deceased would have invited an

inimical person for his help before his death.
Prosecution had failed to prove its case beyond
any reasonable shadow of doubt

Similarly, in case Titled “Liagat

All and anoth_er v/s The State and others”

reported as 2021 SCMR 780, the Apex Court
has recorded a somewhat similar observations by

holding that;-

Nawzb (D.H) Hon'ble Mr. Justice Muhaimmad Nasem Anwar
Hon’ble Ms. Justice Shahid Khan




ATTESTED
L7

. EXAMINE
PESHAWAR HIGH COUR )

Mingora Benchy
Sab . Registry, Bune

Parui-Oazs Swa:

-13-

All the circumstances highlighted above lead us to
a definite conclusion that presence of eye-witnesses
at the place of occurrence at the relevant time is
not free from doubts and the prosecution has
failed to prove its case against the appellant
beyond reasonable doubt.

Likewise, in case Titled

“Muhammad_Khan_v/s The State” reported

as 1999 SCMR 1220, it was held by the Apex
Court that “presence of eye-witnesses at the
spot at the relevant time and their

accompanying the deceased to the Court on

the clfay of occurrence was doubtful”.

12. It ris part of the record that the
other alleged eyewitqess of tﬁe occurrence,
Said-Zamin Shah (PW-13) failed to offezr any
explanation qﬁa his presence on the spot and
he is prima facie Seeﬁns to be a chance
witnesé, especially, when it was Ideposed by
the complainant that he (complainant) and
Said Zemin Shah (PW-13) have beén residing
in different -hou.se.s. This Court ih casé Titled

“Johar Ali v/s The State & another” reported

as 2022 P-Cr. LJ 1177 has held that “though,

evidence of complainant could not be

discarded on the sole ground that he was

close relative and interested witness, but

. Nawab (D.B) Hoa'ble Mr. Juslico Muhaminad Naeem Anwor
Hon’ble Mr. Justice Shahid Kban
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necessary caution had to be observed in

acceptfng his evidence because it was

generally approved proposition that in case of
rivalries and énmiti'es,' there was general
tendency that a pe;"son from victim side would
pose himself as eye-witness of the occurrence
and would rOpé in the influential members of
rival side for particfpating'i'n the assault with
a parric;ular desz‘gnéd role. Veracity of -sa.id
witness had to be examined with utmost care
and caution, pﬁrricularly, uﬁ'th regard to his
presence at the spot at the time of occurrence
whén he had not disclosed the purpose of his
visit to the spot. In-the initial report the
complainant had not stated a single word as
to when .ﬁnd how he met the deceased and
they both reached the spot. Compéar‘nant had -
also not dfsclosea ﬂ;ze purpose of his visit to

the spot. Complainant was allso a chance "
witness. Circumstances established that the

prosecution had fa:'[e.d to prove_ the gyth‘ of the

accused beyond shadow of doubt.”

13. ~ The ocular-account furnished in

the case in hand by the aforesaid two

Nawab (D.B) Hon'kle Mr. Juslice Muharomad Nagem Anwor
. Hon’ble Mr. Justice Shahid Khan
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eyewitnesses of the occurrence is not
confidence inspiring qua the guilt of. the

appellant/accused, as referred to above, and

the case of the prosecution against the

appell%mt/_aqcusedis wholly-sully based on the
circumstaﬁtial. evidence ie. the feco,very of
the allegéd wedpon of offence i.e. a 30 bore
p-istol, vide recovery memo, Ex. PW-5/2 dated

02.11.2020. It is evident from the record, in

~ particular, récovery memo, Ex. PW-4/2 dated

21.05.2017 that two crime empties were
shown recovered froxﬁ the spot way back in
the year 2017, however, the “weapon of
offence i.e. 30 bore pistol, on the pointation of
the appellant has been recovered on
02.11.2020. Even otherwise, the FSL report, |
Ex. PZ would reveal that the -T.WD crime
empties of 30 bore marked as CI & C2 wefe'
not fired from the pistol in question beéring
No.H82842, tﬂeréforé, evidentiai'y value of
the same qﬁa guilt of the appellant/accused

would be of no worth for the prosecution,

14, * There is no second opinion at all

that the circumstantial alone cannot be made

Nawah (D.B) Hon'bla Mr. Justice Muhammad Natem Anwar
Hon'ble Mr, Justics Shahid Khan
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basis for conviction of an accused person

- especially when the ocular-account is gone

' bagging out of the window in the subject case.

In cases like the present one that rests entirely
on circumstantial evidence, it is imperative

that the circumstances should be assessed

with due care & caution so as to arrive at the

correct conclu.;.ion of the case. A high quality
of evidence is, therefore, required. to prove the .'
facts & circumstances from which the
infe_rencé of the guilt of the accused person s
to be drawn. The circumstantial evidence, in a .
murd;er case, should be like an unbroken
chain, one end of it shail touch the dead bod'y
of tﬁe deceased wﬁile the other neck of the
accused, Chain  of | such . facts and
circ.:umstanc_:esl has to be _well-connected o
gstablish Ithé g_Liiltl of the. accused Iﬁgrson .
beyond reaséﬁable doubt and to make the plea
of his being innocent incompatible \;vith the

weight of evidence against him. Any link

‘missing from the chain breaks the whole chain

and renders the sarﬁe unreliable for the subj_eci

event, conviction cannot be safely recorded,

Newab (D.8) Hon'ble Mr, Susiice Muhammad Naoew Anwur
Hom'ble Mr, Justice Shohid Khan
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especially on a capital charge. It is otherwise

well settled that when substantive evidence

fails to connect the accused person with the

commission of offence or is disbelieved,

corroborative evidence is of no help to the

prosecution- as the corroborative evidence

cannot by itself prove the prosecution’s case.

Hon’ble Supreme Court_&f Pakistan while

'rendéring its judgment in case Titled

- “Muhammad Afial alias Abdullah and others

vs. The State_and_others” reported as 2009

SCMR 639 has also expressed almost a similar
view in para-12 of its judgment, which is

reproduced hereunder for ready reference;

“After taking out from consideration the ocular
evidence, the evidence of identification and the
medical evidence, we are left with the evidence of
recoveries oaly, which being purely corroberatory
in nature, in our view, alone is not capable to bring

home charge against the appellant in the absence

of any direct evidence because it is well-settled that
unless direct or substantive evidence is available
conviction cannot be recorded on the basis of any
other type of evidence howsoever, convincing it
may be,” . .

- Hon’ble 'Supreme Court: of

Pakistan in its judgment rendered in case Titled.

“Imran Ashraf & 7 others v/s The State”

reported as 2001 SCMR 424, has also observed; _

“Recovery of incriminating articles is used for
the purpose of providing corroboration to the
ocalar  testimony., Ocular

 Nawab (D.5) Fonblo My, Justive Mshammad Nacem Anwar
’ Han'ble Mr. Justice Shahid Khan

evidence and’
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recoveries, therefore, are to be considered
simultancously in order to reach for a just
conclusion,"

In support of same ratio, further

reliance may also be pllaced on the judgment

reported as 2007 SCMR 1427,

%\ - 15, . So far as the medical evidence is
concerned, needless to highlight that the |

medical evidence may confirm the direct or

ocularaccount, if any, with regard to the set of -
injuries, kiﬁd of weapon allegedly used in the -:

~ commission of offence and at least the nature..
of injuries, however, in the. subject case when
the ocular-accounti is not of an impeachable
;:héracter | then | 'evideritiax*y‘ valie  of

%<‘ medical evidence qua the guilt of the appellant

as a sole piece of corroboratory evidence

ATTESTED cannot be given much weight. Reliance in this i

GGW regard is placed on the case titled “Abdul-
= XAMINE SR

LESHAWAR HIGH COUR],

Mingocs BenchiDatui-Onza Swar  Iashid v/s The S;ﬂ'tﬁ” reported as 2019 P Cr.

Sub - Registiy, Bone.

LJ 1456, whereby it has been. held that;-

“The medical -evidence in this case has been
furnished by PW-4 Dr. Nasreen Ahmad Tareen,
Medical Officer, who has confirmed the unnatural
death of deceased. However, the fact remain that
medical evidence is only used for confirmation of
ocular evidence regarding seat of injury, time of
occurrence and weapon of offence used, etc. but
medical evidence itsedf does not constitute any
corroboration qua the identity of accused person to
prove their culpability. Reliance in this regard can
be placed on the case of “Muframmad Sharif &
another v/s The State” (1997 SCMR 866). <

Nawab {D.B) Hon'ble Mr. Justize Muhainmad Nagem Anwar
. Hon'ble Mr. Justice Shahid Khan
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In context of the subject case, the
medical evidence has been furnished by Karim-

ur-Rahman, PW-10. He deposed in his cross-

" examination that there were three entry wounds

on the body of deceased, however, he has not
mentioned the size of any entry wound. In the.
same breath, ﬁe a'lso. stated that in his report he
has nbt mentioned the probable duration between

receipt of injury and death. His report is also

bereft in a sense that there was no mention of

duration of death and medical examination nor in

his report he has mentioned the name of

-identifier of the dead body of the deceased,

therefore, the medical evidence, if any, is of no
use for the prosecution qua the guilt of the
appellant/accused. Same was the case with other
circumsténtial evidence produced in the case in
hand, |

16. : So far as the abscondence of the

convict/appellant is concerned, in this part of

‘the country people do abscond not because they .

are guilty, but because of fear and torture of the
police. Even otherwise, absconsion is not
substantive piece of evidence, it is a

corroborative piece of evidence and in cases

" Nawab (D.B) Hon'ble Mr, Justice Muhanunad Nacein Anwer,
Hoa’ble Mr. Justics Shahid Khan '
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where_ direbt e\_?idehcé fails, corroborative 'piecé
of evidence is of n§ ayéil_, as in the subject case,
. where tI}‘lélevi.den.ce of eyewitnesse.s' have been
disbelievedi Néédlgss to séy, -abscondencé'qan B
neither cure the -ihherent defect of the ocuigr' |
.ac.:co_unt_no'r by itself is §i,1fﬁcien_t to. sﬁsfairj.

conviction. In this respect, reference can be

made to case law "Islam _Badshah and two .

others Vs. The State" (PLD 1993 P’eshawar"

7). This Court in case Titled “Zain-ud-Din V/S =

Noor Muliammad & arker;s‘_” reported as 2022 "

P_Cr. LJ Note 26, has held that “abscondence

f " by itself is not sufficient to prove an accused

guilty rather it is a circumstance which can,

ATTESTED  favour the  prosecution, = provided | the

-

- w prosecution succeeds in providing its case

N EXAMINER - - o '
wnggﬁ.“él‘fié‘tﬁﬁ'ﬁ'g%ﬁﬁf %w through confidence inspiring evidence”,
Suhy - Reyistry, Buner ) . ’ . .

17, - " Inthe subject case, the prosecution

has not been able to substantiate the alleged

motive wﬁich was stated to be an altercation

which took place between the father of the:

appellant/accused and the deceased about a week-

- ago during the Jirga proceedings. Evcri the

testimonies of both the-alleged eyewitneés of the

Nnwab (D.B) Hon'ble Mr. Justice Mutammad Nacem Anwar
Hon’ble Me. Sustice Shehid Khan
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occurrence are not in line with the version of the
pfoéecﬁtion that Awh_y the gppellant/!accused was‘
all-out to kill 'the'deceased in a‘ Eusy canal road |
when- the allegéd exchange of hot words had
taken plaée with his 'father, therefore, a stfong
iﬁference can be gathered that the prosecution has
no.' motive in the field to implicate the

. appellant/accused for the commission of the

subject offence.. In case ftitled “Khalid =

Mehmood & another v/s The State” reported as

2021 SCMR 810 it was held by the Apex Court
“that;- LT

A specific motive was set out by the prosecution in

J) the FIR inasmuch as hot words were being
exchanged between Khalid Party and Sarwar
Party in front of house of Javaid. There is ne
detail whatsoever why Khalid Party and Sarwar
Party were quarrelling with each other; why both

ATTE STED the parties at once started firing at the deceased;
~ why and in which capacity deceased Muhammad
w _ Aslam intervened to pacify both the parties. The
answers to these questions are not available on
i ZESmaAAINE R _ record. In these circumstances, the learned. High
“‘J,’f,?f‘;,g;gqu ;.%?ﬂf‘”;vd_” - Court has rightly not belicved the motive set out
: . 0 Buney " by the prosecution in Para 12 of the impugned
. I ' ' ' ' ~judgment. - h - :

 Similarly, in case titled “Pathan

ws The State” reported 2015 SCMR 315, the

Apex Court about relevancy of motive has held

as under;-

Motive in legal parlance was ordinarily net-
considered as a principle of primary evidence in a
murder case, however, in rare cases, motive did play
a very vital and decisive role for committing murder.

X Nawab (D.B) Hon'bls Mr. Justice Muhamniad Nacern Anwar
| . Hon'ble Mr. Justice Sishid Khan
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18. | In view of the above, when
neither any direct nor any circumstantial

evidence is available on the face of the record,

“as such, the case of prosecution is full of doubt

all-around; therefore, the appellant/accused has
to be extended its benefit,

19, , It ié well setﬂed, it is not essential |
at all to place reliance on multiple doubis coupled.
with multiple grounds to extend the benefit ﬁf
doubt 1o an accused, even a single worth reliable
doubt is sufficient enough to extend its beneﬁt‘tol
an accused ﬁerson as it is the cardinal principle of
crimiﬁal adfninistratidn of justice that let hundrgd
guilty persons be. acquitted b_ut one innocent

person should not be convicted. In the case of

“Tarig Pervf_ziz v/s_The State” reported as 199

. SCMR 1345 , the Apex Court has held as under;-

That the concept of bencfit of doubt to an accused
person is deep-rooted in our country. For giving him
benefit of doubt, it is not necessary that there should
be many circumstances creating doubts. If there is a
circumstance which creates reasonable doubt in a
prudent mind about the guilt of the accused, then the
accused will be entitled to the benefit not as a matter
of grace and concession but as a matter of right. '

. Further reliance is placed on the

case law cited as “Daniel _boyd (Muslim

name Saifullah) vs the State” reported as

Nawsb (D,B) Haw'ble Mr, Justice Muhammad Nacem Anwar
Han'bie Mr. fustice Shohid Khan
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1992 SCMR 196", where the following
observations _.Were ‘recorded by the Apex
Court;-l

Nobedy is to be punished unless proved guilty on
the basis of reliable or true evidence. Benefit of
every reasonable doubt is fo go to the accused. '

‘This view -also reflects in the

judgment of the apex Coust -titled as

“Ghulam Qadir and 2 others vs the State”

reported .as 2008 SCMR 1221, wherein it
was observed that:-

"Benefit of doubt: Principle of applicability. For
the purpose of benefit of doubt to an accused, more -
than ene infirmity is not required: Single infirmity
creates reasonable doubt in the mind of a
reasonable and prudent person regarding the truth
of charge, makes the whole case doubtful, "

~ In support of the same rational, -
further reliance is placed on the judgmeﬁtlof the _

august S_upreme"' Court” of Pakistan cited as

“Muhammad. Zaman_Vs. the_State”_ (2014
SCMR 749), wherein it was held that;-

Even a single doubt if found reasonable,'ﬁas '
enough to warrant acquittal of the accused.

20.  For what has been discussed
abové, this Court-is of the firm wview that the

prosecution has failed to prove its case against

N.awah.(‘D.B) Hon'ble My. Justice Muliainmad Nazew Aawar
Hon'ble Mr. Justice Shahid Khsn
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the appellant/accused, Riaz-ur-Rahman beyond
rcasox;gble doubt, as such, his conviction cajinot
be maintained. 'Resul_t;mtly, while extending
him the benefit of the dc;ubt the su_ﬁject criminall
appeal is allowed and the impggr;ed
order/judgment of conviction and sentence
dated 27.01.2022 récorded by the leamned trial
Court is .set aside and consequently ;s'-;-‘the
appellant 'ﬁamed gbove .is acquitted .of the
charges leveled .against him, He be released
forthwith from the Jail, if not required in any

other case.

21, ~  Since we have allowed the éppeal
filed by . the appellant/accused against his

conviction & sentence, therefore, the connected

criminﬁl revision No, 14-M/2022, filed by the

petitioner/complainant has become infructuous;

hence, the same is also dismissed.

22, - These are reasons for our short

order of even date.

Date of announcement
Dt 08.05.2024 - . JUDGE

ana'b (D.B) Hon'ble Mr, Justice Muliammsd Naeem Anwar
Hon'ble M. Justice Shabid Khan
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OFFICE OF THE Cy;i}m E N

REGIONAL POLICE OFFICER, MALAKAND
| AT SAIDU SHARIF SWAT. €
Ph: 0946-9240388 & Fax No. 0946-929U37V g
Email: ¢bmalakandregion ma{'l_.cam

ORDER
Y This order will dispose of appeal of Ex-Head Constable Riaz-ur-Rahman
No.536 of Buner District in connéction with major punishment awarded by the District
Police Officer, Buner vide OB: No.81, dated 03-07-2017 i.e. “Dismissal form service™.
Brief of the case are that the above named Head Constable was found
involved in a criminal case vide FIR No.824 dated 21-05-2017 U/8 302-PPC PS Gagra _
District Buner. The appellant was proceeded against departmentalty for his aforementioned
act and Charge Sheet/ Summary of allegations were issued against him vide DPO/Buner

office No.824 dated 22.05-2017, The ther SDPD Totalai Muhammad Naeem Khan was
appointed as Enquiry Officer. The Enquiry Officer in its finding stated that the delinquent
HC while posted as Reader to the then SDPO Daggar was charged in the above mentioned
case, ¢scaped after the commission of offence, avoiding his legal arrest and neither
appeared before the Court nor Police to prove his innocence, The delinquent Head
Constable also remained absent from duty since 22-05-2017. Therefore, the Enquiry
Officer recommended him for awarding major punishment, He was served with a Final
Show Cause Notice vide his office No.29 dated 20.07-2017 but no response was received.
Therefore, the District Police Officer, Buner awarded him major punishment of “Dismissal
from service” vide his office OB No.81 dated 03-07-2017. |

He was called in Orderly Room held in this office on 03-0‘?-2024. and heard
him in person, but he could not produce any cogent reason to defend the charges leveled

against him, moreover, his appeal 13 also badly time-barred, therefore, his appeal is hereby

filed. /]\ q

¥ PO

Regional Police Officer,
and at Saidu Sharif, S
No. 7 }? g 9\ &, » Swat

Dated 05~0]— 12024,

Copy to the District Police Officer, Buner for information with
reference to his office Memo: No.2892/PA, dated 26-06-2024. Service Roll and Fuji Missa
containing enquiry file of above-named appeliant, received with your memo: under
reterence, are reburned herewith for record in your office. ]
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