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proceedings
2
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“Order or other proceedings with signature of'judgé_ .

The appeal of Mr. Kimya Gul presented today by
Rocoda Khan Advocate. -1t s [ixed lor preliminary hearing
belore Single Bench at Peshdwar on 13.08.2024. Parcha Peshi

given to counsel Tor the appellant..

By the order of Chairman
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' BEFORE THE KHYBER PAKHTUNKHWA SERVICE - -
o - IRIBUNAL, PESHAWAR. it

sppeatNo:_ 135 oioms

Khyber. ¥

VERSUS

r - 1 The Gb_Vt j.,of_ :'K'h):zb"er Pakhtunkhwa fliro_ugh '
IR . Chief Secretary Civi_l"Secretariat‘Pes_hawar.. |

R

The Govt of Khyber. Pakhtunkhwa thnlé)ugh .
" “Secretary . Establishment, = Establishment ‘and -
_ Administfa'tion 'Departinen't Civil S,é,(_:retcili'ialt
.'_PéSITH'Wal;-;. | ' B ' o

3. The., G_d\(t' ‘of Khyber Pakhtunkhwa _'thro.tllgh."
Secretary Finance, Finance Department at Civil

-Secretariat Peshawar.

. _R'esp__on,d,ent,sf |

G SERVICE TRIBUNAL ACT, 1974, AGAINST THE

Kimya. Gul ' (Chowkider) Finance & Planainig DG~

e Appel]ant S |

'APPEAL UNDER. ‘SECTION 4 OF THE KPK

IMPUGNED _ ORDER  DATED 25062019 . |

- WHEREBY. THE APPELLANT WAS DECLARED .
- AS SURPLUS AND PLACED IN SURPLUS POOL -
AGAINST WHICH THE APPELLANT FILED .

.. WAS NOT DECIDED WITHIN THE STATUTORY
‘ PERIOD OF NINENTY DAYS. - '

e k , . . Prayer: I

| By acc'épta_i_léev'- df"-".'tl_'ﬁis: ."appéaf '_'.thé' Jimpugned |,
- notification order dated 25.06.2019 of ‘respondent No, 1~
© ‘may kindly b'.e'.__'sert,l_ asid'é,being illegal, unlawful passed

.‘_

DEPARTMENTAL APPEAL ON 26.09.2023 WHICH . |




égamst the- blllplllb pool pohcy of the Govemment the__,,':?;".":;_'_"-'_5,I

>

;_,VlOlElthH of thc_ fundamental Vested 11;-311t of thc_ app&_llant_

and the- appellant may. l<1ndly be 1etamed/ad}u5ud at th(_‘-.-.

stlength of ebtabhshmem depaltment of ClVIl Secretariat

Peshawau aloncr Wlth all bacl\ bqnefltb

L

FACTS

'Ré;'s'béctfullx} .Sﬁeweth:'

Thé aj?p__el-lant-résPectfﬁlly submits as under:

l

2 ,' ChO‘Nl(IClel at FATA qLCletauat since long tlmt.' o

That ‘the appéllaﬁt was -appomtul ,i's" a

"'w.1t_h 1e$p011tl@ljt vdepmtment - and g a"l-te'*

'appointiﬁent ‘the - appdlant putmmgd hlb :

o ;oft1c1al duty W1th full Cl(.VOflOﬂ and hald WOI

" _amd no complamt Whatsoevel has bGLD made'. -

.JU*-'.-

| agambt thc. appellant

: That wh1le pelfonmnu l11s ofhcml duty wnh .

_1L5p011dent depal fment the appellant along with

. 'Iothel (117) (_mployet.s as appomtnd by ustwhll

| ;-FAFA Scuctauai were declared as smplus and

- 'placed in c;u1plu:> pool of Establlbhmuwt aml'

'--,Admmlbtrat1ve Depaltment vide mder dated :

?5 06. ’7019 , and | fOl - their .turthe'r

. ,' I';‘acl]ustment/placeant -w’lef 01 07 2019, by

'Vlrtue of wluch thc C1v1l Sers Vants Wue adjﬁsted

the smplus pOOlb of ebtabhshmcnt

| depaltmtnt and admlmstmtlon _dt.pd} tmont




(Copy- f 1mpugned notltnatlo-r‘i. | datedr
25 06. 2019 is attached as. Annexure A) | |

That the govemment of I\hybu Pakhtunlxhwa'
estabhshment and Admmlbnatlon Dgpaltme,nt

(thabhbhment wmb) tthngh chtlon otflcel'

(E 1y 1qsued a lettel dated 19.07, 9019 as. well ac,'__ R

“all th(. DLputy C ommissioners oi I\Pl\
Pebhawal on  22.07.2019 f01 adjustm(,nt of
Surplus statf elstwhﬂe bATA bt,cutanat and the -
service of the appellant was PlaCLd for tulthul
adjustment at their dls,posal against the- vaaant
post- of ChOWLIdQl as per smplub pool pO]IC}v
(Copy of letter dated 19. 07 ’)019 is attzn_hed ds' o

Annexure_ -B). -

That some othe1 colluacrues of the" appdlant_

mumon m the 1mpubned notmcauon 'clate.

75 69019 hkd service appeal betore this’

Hon able Se1v1ce T 11bunal I\hybu PaLhthkhwa

Pebhawar and the same was hea1d on 14, Ol ’707’? ME

whlch was achpt(,d" and- the 1mpugncd'

notlhcatlon dated 25.06. 9019 was SLf aside. and

-dnecilom WLLL UIVLI'I to respondent. decntan[

to ad}ust the appdlant to thun mqpectwL -
department It is peltams. to. mentlon here Lhat :
the sald ]udgment has p10pe1ly 1mplemented by
the respondent depa1 tment ~on. 05. 03 2024,
(Coples of Serv1ce Trlbunal ]udgment datcdl'.
14, 01. 2022 & 1mplementahon order dated;
05 03 2024 are attadled as Annexule C & D)




5 That tho appel]ant submltted Depaltmental
'appeal on’ 126.09. 9073 agamst the Impugmd |
| -'.I_notzhcatlon / orde1 dated 25.06. 9[)19 whlch was
s not 1Lsponded by the 1espondent depaltmuﬁt
"(Copy of Departmental appeal is attached Elb a

Annuule E)

. 6. ITl.riat the j-u.dgment-date'd 14. 01 2097I1'énderéd"'by .
¥ the }{dnﬁbkz‘ SéﬁnéL‘ Tribunal - Khyber
akhtunkhWa loshawal is also apphcabk on
those Clvll sowants who were not a pEnt ot tho
I:"lsald appeal becaube ]udgment ot this. Hon'
| '.."able T11bunal shou]d be treated at Iudgmunlb
| In rem, and not in personam as pu }udgment -'
. :passed by Hon able Sup1eme Comt ’)073 SCM R
'.Page 8 and for thls pUIPObL the appeliant f}led'

‘executlon Pet1t1on which was dlprHC'Uf on

.-'.‘.09 07 9074 on that vuy pomt thaL th(. app(, am_l ) E R

* filed sepauate sérvice appeal acramst ‘the

..".:'1mpugncd order datLd 75 06 70[9 bdom thlb

' -Hon' abl;e"ti‘.ibunall

7 That feelmg aggrleva_d the appe lant" submlttod o

thL 111stant Suwce Appeal bt_tou. this Hon able

_ ) -‘Trlbunal mtel alla on the tollowmg oy ounds

‘GROUNDS -




&)

A) II That tl1e ilhpligned ﬂotiflcatioo /order da'tc'd
75/06/7019 is passed against the law, rules' .
" _and pohcy may liable for settmor ablde =
": B) That the appellant has not- bem t1eated in
e I'accmdance W1th A1t1cle 4 & 25 ot -lsl_amm_ -

- Republlc of Palxlstan 1973

C) That thele 18 no 1llegal1ty on the part of tl"u_

. appellant B .

D) "lhat the Impugned order dated 25.06: 7019‘
has aheady been set aside by this [lon ab
'.trlbunal and . othu r:olleaU ues ot ‘the

. appellant has aheady been EIClJLJthd at CIVI
o Suletauat Pebhawal 'S0 as’ per lLIl ol.
, Lomlstency the appellant is EllbO mtltlo l r'or

' -snmlar natule tr eatment

l:) Any other glOundb Wlll be 1a18ed at tlll_." =
| *nne of algumentb with. pl]Ol pelmlbsmn :

ot tlus Hon' E‘lbl(. Tubunal

Jt is thelefore most humbly played By acceptdnce of

appeal the lmpugned notlncahon order " dated.

‘ '95 06 2019 of respondent No. 1 may l\mdly be set ablde"' |

s bemg 1llegal unlawful passed agamst the. burplub pool -'

. 'pohcy of the Government the vmlatlon of |

. -.""'Ilfundamental Vested rlght "of. the appellant zmd thel -.".-I |

""-'appellant may kmdly be retalned/ad]usted at the :,hength; .
of estabhshment department of C1V1l Sec-r_etar.lat' |

AR Peshawa1 along w1th all back beneflts




Da.ltlled'.09'.08f2024 A §L /

Any other remedy Whh.h thls august tnbunal

deems flt that may also onward granted in favor of

appellant

Appellant

. .'I;Th.l:c')dg-h _ W RS

2 Roeeda Khan
Advocate High Comt
) Peshawal




B '-.""BEFORE THE KHYBER PAKHTUNKHWA SLRVICE
TRIBUNAL PESHAWAR

APPeél'NO-‘. - . of 2024

Kamya Cul P I.HI"'
VI:RSUS

| Govt of I\PI\ & otherb :;' ) o

AF‘FIDA‘VIT

T [, Klmya Gul (ChOWkIdEl) Fmanu: & P annmo DC J\hybe - do

" the above apphLatlon are tlue and LOIlE‘Ct to the best of my

"-Il'lxnowledge and belief and nothmg hab been 1\Lpf secret and

o 'Loncc_ala.d fr om thls Hon" ble Tubunai - M |

' DEPONENT

_hemby bolenmly atfirm and dec1a1e on oath- that the Lontuwt of S




&

BLI*ORE lHE KHYBER PAKHTUNKHWA SERVICE TRIBUNAI'_ '

PESHAWAR

“ R Appt_‘f_'al NO _of 2024

o KimyaGul - VERSUS  Govt of KPK & others -

 ADDRESSES OF THE PARTIES . .

A]gpellah'f-;' L ] o -

Kiiﬁya Gul, (Chdwk;id’erl) Finance & _Pl.aﬁn_iﬁg;DC |

Khyber

Respondents -

| 1 The Govt ‘of Khybu Palxhtunkhwa thlouﬁh" I

Chlet Secretary Civil Seu etariat Pebhaw ar:

P

The Govt of Khybu Pakhtunl\hwa th]oug}
,Secretaly Establishment, Eslabhahmuu and

¢+ Administration Depaltment Civil Secu,tauat

L '-Peshawal

1.

| ‘?;,.,The Govt of Khybe1 Palxhtunl\hwa thlough '
L Sec1efa1y Fmance Finance Depa1tmcnt at CWII =

.Sec1 etarIat Peshawa1
- | .Appel-lalif | |
"--'rflujough | " 5
7 Roeeda Khan

Advocate ngh CouIt, :
.  Peshawar -




. BEFORE.' ‘THE .KHYBER - PAKHTUNI\HWA'
~ SERVICE TRIBUNA;L PESHAWAR - '

\."

- KimyaGul- VERSUS * Goveof KPK & tl o

APPLICATION FOR CONDINATION OF D]:LAY-

L FANY[

- Respectfiilly Sheweth:

. Petitioner s'ubm‘it's as under'—‘

1. That the above mentloned appeal is nhng bctme R

_ 'thls Hon able Se1 vice Tubunal in WhiCh no: date 18

: 'h)\ed f01 flxed f01 heaung 50 tal

, ‘fhat the appellant aloncr with (l 17) employee was

N3

_"placed at- su1plus pool through unpugmd '

not1t1cat10n dated 25 06 9019 n whxch some. of

"'othel colltacfues has aheady bcen subnntted

.b(_l\/lCO appeal No 12 7/’70'?1 which was aCCCprd‘
‘by thls Hon able mbunal on 14 01 ’?097 and th(. '

1mpugned Notlhcahon was set asuﬂ wluch w

'subsequenﬂy 1mplementcd by the 1espondent'-"'

"gkpaltment thlough 01de1 datt_d 03. 05 2094 bU as

per AlthIe —l and 25 of the Constltutron of [alamm e

"'-,Repubhc ot Paklstan 1973 the . appdl’mt IS albo,.

. entltled 1'OL snmla1 natme heatant

.f

3. That as per. the ]udO‘ment of Sup1emg Comt of ._
-' Pak1stan SCMR 9019 Page 1004 ‘where in order or
: -]udgment was. challenged through s_epar_ate

P




I S '__proceedmgs be 1t appg:)m petmons senu of"-" '

'Iflled beyond of period of lnmtatlon alI sueh
_.appeals or pehtlons out to the dec1ded on meut |
-espeaally when an order m' one appeal ot
petltlon (w1thm tlme} would apply to the ofher_-
,appeal or petltlon Wthh may be baned by |

o -hnutatlon

7
/

] 'That any othe1 U’lOLIﬂdS W’l] | be 1alsed at the time of
alcruments W1th the prior. leI‘ﬂlSSlOH of this I]on :

.- " B

'able court. I
1t s therefore requested that the llmltatlon per:od (if

any] may l\mdly be condone in thL mterest of ]ua,llce

Appellant

"o Dated 0908204 -

Throuvl:

Roeeda Khan
Advocate, High Court, Peshawax

L -which were: Wll’hln tlme whlle the other had been.- "
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ES'I_'ABLISHNIENT& ADMN DFPARTMENT

" . (REGULATION WING)
* Dated Peshawar the 25® June, 2019 -

 NOTIFICATION .7

- NG SO (O&M)IE&ADB 18/2019 in pursuance of mtcgr’mon and merger of erstwhile’
WV ATA with Khyber Pakhtunkhwa, ‘Authority is- pleascd io. declare the followma 117
. employees appomtcd the erslwhﬂe FATA Secretanat as surpluq and plcasc them in the

burpluq Pool of Estabhshmcnt and . Admlmstranon Departmerit for their. further
y ddjustmcnt/piaccmem w.e! f 0‘. 07 7019

S I\o \Name ofcmployees .

l DGSIgnatlon l BPS (Personal ' j '

e . | Ashiq Hussan . . . . B Assistant 116 ..

.} Hanif Ur Rehman _
| ShaukatKhan .. -
.| ZahidKhan, .7
| QaiserKhan .-
\ Shahid Ali Shah -

‘Assistant |16 - -
| Assistant |16
T-Assistant__ | 16

| Assistant -~ |16
.| Computet \ 16 .

“:.| Operator

t
L
l
|

o)8 'Q. - L.J_ u-

1 Farooq Khan™"" " | Computer - \ 16 Jl S

: Operator_- L | .

Tauseet Igbal . -| Computer \ 16 » l _
. ‘Qperator . -1 - N
9. \steem R _-'-\com'puter : \ 6 \ -

. | Operator : o S

\ Altaf HUSS&I v ‘Corhputer \ 16 - ' \ -

. ' .| Operator ' ' I

'l .} Amir All . | Computer \ 16 \ :

: \ ’ ' Qperator | . o

12, \Rabxa Nawa7 Cornputer \ 16 - 4\ :

: | Operator - .| _— :

-}3.'1 Kamran Cotnputer . \ 16 - : w _

' . ' Operator - . | .~ B o

14.| Hafiz Muhammad Axnjad Computer . - \ 6. 1

L. o Opcrator b o j e

15. \'}az-l'—ur;Rehman o ‘Computer \ 16 S l Lo
J R | Operator " - -

16.1 Rajab Ali Khan- - -t Head 13 - ‘\ :
R R ‘Draftsman \ L S J
- 17. | Bakhtiar Khan . | Sub Emgncer |11 4} S

(3. | Hakeem-ud-din " [Draftsman. | L1, - S

b, 19 lNaseerKhan ' | Store Keeper 17 L ‘\ R
" 20. | Inam Ullah - " |Driver 5%, I
21 | Hazrat Gul {Driver |5 R ﬂ o
~, 22, | Said Ayaz . | Driver RE - |

723 Abdul Qadir " | Driver B N
" 24| Sharbat Khan | Driver B |

+.25. | Igbal Shah . | Driver BEE | :ﬁ
" 26. | Muhammad 'Ali- _ |- Driver {5 B .




- 5 T
- {46, | Muhammad Sharif "

Naib Qasid - -

»
- Better QEIQX R |

{27 | Khan Muhammad | Driver 5.
128" | Waheed Shah : -| Drver ‘5

129, | Mastan Shah ~ I'Drdver 15
307 [Mubashir Alam ~ |'Driver 5

U310 ] Yousaf Hussain' | Driver 5

- .}32. | Ihsan Uliah Driver 13
{33 'PDaud Shah _ Driver- e
134 | Qismat. Wali- Driver R
o ‘ 35+ | Alam Zeb . | Driver B

. 136." | Shafqat Ullah | Driver - BE
137 | QismarUllah Driver e

38 [waliKhan . . ¢ .| Tracer 5

- 5_;9.-- | Muhammad Zahir Stah- -~ * | Tracer . 5

- T4 "V Niaz Akhtar B Driver . 4

. |~H - | Mena Jan Drver 5

-~ . 142,- |.Zaki Shah | Naib Qasid - 13
T, -|43. | Sabir Shah S | Naib Qasid ~ 2.
. lii | Muhammad Hussain = Naib Qasid - 2
145" | Zubair Shah _ ' Naib Qasid 2

=

| Naib Qasid

| Naib Qasid

.. | Saeed Gul

| Naib Qasid

4
\
| 47: | Dost Ali | Naib Qasid 12
| 48, | Nishat Khan | Naib Qasid . 2
*49." | Wadan Shah . Naib Qasid 2
- 150,: | Inam Ullah - 1 Naib Qasid ]2
[ 51 | Maqsood Jan | Naib Qasid "'2
152, | Zeeshan " | Naib Qasid |2
- 537 [ Arshid Khan - " ['Naib Qasid E
- |54, -} Ikhlag Khan [ Naib Qasid -~ |2
155 | Safdar'Ali Shah -~ Naib Qasid 12
7156, {KifayatUllah ~ ~ | Naib Qasid 2
v . | 57. | Hidayat Ullah . | Naib Qasid 2
© | 38! - | Khalid Khan 2
.l 2
2",

] Zahid Ullah

.. | Naib Qasid

7
8

9. | ShabirKhan _
0

1.

2. | Farhad Gul

"] Naib Qasid

*| Hameed Khan I'

~ | Naib Qasid__

. J. .
. |64 ‘| Rashid Khan.. .
s
" 63

E

| 2

B e

| Naib Qasid 12

165 | Dost Muhammad - | Naib.Qasid BE

[%6. | Sajid Ullah - Naib Qasid | 2°

67, | [fikhar udd din - Naib Qasid 12

{68, | Altaf Ur Rehman *| Chowkider 1

- 169" | Muhammad Amir,’ | Chowker
llO Yasar-Arafat” Chowkider

{7t | Zamrud Khsn

] Chowkider’

\ 72: _1'Kimy’a Gul

T | Chowkider ~

[ Chowkider

b —t—

b [ RO | B |2 1D

{73, [AzizUllsh '
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4 K . . . . .
. . . N Ll .
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Better Copy - . S
74 “TZainUllah - | Chowkider 12 ]
{75 | Safiullah | Chowkider 12 ]
|76 | Tnayat Ullah | Chowkider 12 I
177 [ Muhammad Abid . | Chowkider | 2 R
‘ 78. | Daud Khan . | ACcleaner _ |2 |
479, | Muhammad salcem '| AC/Cleaner |2 -
1 80, " [Fazale Hal [Mali. | 2 T
181 | Alamzeb | Mali | 2 IR
1482 | Nehad Badshah | Mali 2 R
- 133, TNiazAli . |Cook:  * |2 I
| 84 | Muhammad Arshid | Cogk. ,' 12 O
1850 | Roohullah - . " | Khadim Mosque " 12 R
186, |Taldan - | Regulation Beldar |2 ]
R T Muhammad Arshid | Sweeper ]2 )
188 + \ Ramish ., .. ] Sweeper - ~ 2 o
coeolsg | Karan | Sweeper - | 2 1
REUE "Majid Anwar | Sweeper - 12 B
{91, | Shumail | Sweeper . - 2 o .
192, | Ruhid Maseeh | Sweeper - 2 e b
193 | Na¢em Munir - | Sweeper |2 T
L4l | Pardeep Singh -~ | Sweeper. | 2 1
193 [ Mukesh . . \'Sweeper 12 ]
196, | Muhammad Naveed | Sweeper |2 b =
S 197 | DaiaRam __* | Sweeper " - | 2 - . -
198, “Auhammad Nisar. . |-Sweeper 12
\'_9_9_ ~ Y 'Said Anwar - " \NaibQ'asia ' {2 T j B T
100 * | Haseeb Zeb ~ ['Maib Qasid P L .
L 101 | TAbid . |NaibQasid [ 2 I
ez | Wakeel Khan ~_ | Naib Qasid | 2 R
v 1103, | Muhammad- Amjad | Naib Qasid 2 - Vo
os- . | Samiulleh’ - TNabQasid - ‘|2 =~ S
N vos, N iabib-ur-rehman | Naib Qasid ' [-2_ - :1
cooe | Muhammad Shoaib_| Naib Qasid 12 . ] S
1070 ' | Lawar Khan | Naib Qasid , 12 o
-yog. - ljoisbahullah | Naib Qusid |2 T
09 T Muhammad Tanvir - | Naib Qasia_ - - |2 - I
_ 1o, | '%7agas Khurshid - | Neib-Qasic_ ! 12 P
- nt ~ | t4uhammad - Zahir Naib Qasia B \2‘ I \ R
: 2 | JavedKhan | WNaib Qasid Sl ] o
' L3, | Noor Nabia | Bera - | 2 R S
a4 Amjad Khan | Mali_ BE I
s [Jawad Khan - . |Mali | P R
116, | Tnam Ullah Haq " Jéhowm& T3
LT " | Siraj-ud-din ~ '} Chowkider s o

2_1n order 1o ensure, praper and expeditions adjustment / apsorption of the above mentioned
- gurplus staff, Deputy Secretary (Establisnraent), Establishiment Department has. -
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 been: declared as foeul 'pe'r'SOn in properly".‘ monitor . thé “whole process ‘of
| adjustment/placement of the: surplus staff -

Consequent upon above all the above surplus staff alongthh therr orlglml

record of. serwce are dlrected to report to ‘the, Deputy Secretary (Fstabhqhmem)
L stabhbhment Department For turther necessary actten

- CHIEF F SECRETARY . |
GOVT OF KHYBER PAM{TUNKHWA

o .-I* ﬂdbt No &eVen date

Copy te -

) T._"Addmonal Chief Secretary P&D department |
2. 'Addltional Chief’ Secretary" Merged Areas SeCretanat
3. ,'Sernor Member Board of Revenue: . -
4. Prmcrpal Secretary to Govemor Khyber Pakhtunkhwa _
5 ‘Principal Secretary to Chief Minister, Khyber Pakhtunkhwa
_6. All Administrative, Secretaries, Khyber Pakhtunkhwa. -
- 7. The Aecounta.nt General, Khyber Pakhtunkhwa.
8. Secretary (Al&C) Merged Areas Secretanat , ' -

9. -Additional Secretary(Al&C) Merged Areas Secretanat w1th the requeqt o
. hand over the relevant record: of the above staff to the Establishment

.. .Department for’ further necessary action and takmg up. the case” with .the

- ‘Finance Department w1th regard to Fmanmal 1mphcanons of the staff w.e.f

-01.07.2019: - S L

i 0 All D1v1310nal Comm1ssroner in Khyber Pakhtunkhwa
o LAl Deputy Cornrmssmner in Khyber | Pakhtunkhwa.
PR (2. Director General mformatlon Khyber Pakhtunkhwa ‘

S 13.PS to Chief Secretary, Khyber Pakhmnkhwa , .
. 4 Deputy Secretary (Estabhshment) ‘Establishment Department for necesbarv
- actton
o 15 Sectlon Officer (E I) Estabhshment Depaﬁment |
iy ',16 Secrion Officer (E- Iy Establishinent Departrnent for necessary actlon
' 17 Section Officer (E-T). Estabhshment Department
18.PSto Secretary- E.stabllshment Department
19 PS to Special becretary (Regulatlon) Estabhshment Department
20.PS to Spec1al Secretary (Establlshment) Estabhshrnent Department

i (GAUHARALD .
. SZZTION OFFICER (0&M) |




GOVERNMENT: OF KHYBER PAKHTUNKHWA .. -
" ESTABLISHMENT & ADMINISTRATION -
DEPARTMENT |
(ESTA BLISHMENT WING)
“No. SOE [11 (ERAD)1-3/2019/Erstwhile FATA
Dated Peshawar the:July. 19 2019

" To '
L The Deputy Commrssroner |
Khyber

' Subject:- ADJUSTMENT OF SURPLUS STAFF OF ERSTWHILE FATA
"~ 0 SECRETARIAT. -

Déar-S'ir :

1 am dlrected to refer to the sub]eCE noted above and to stare Lhat 117
. employees of different categories from BPS-01-to BPS-16 of Erstwhile FATA Secretariat
. are declared as surplus and not;Fed vide " Establishment Department \Iutrhcahon -
© No.SO(O&M)/E&AD/3-18/2019 dated. 25-06-2019 (copy enclosed). As per Surpiuls Pool .
© Policy - notification dated 14-06- 2007(C0py enclosed), services of the following,
- Employees of Erstwhile FATA Secretariat ‘having domicile of Oistrict Khyber are p1dced
~atyour dlsposal for further ad]ustrnent w.eif 01 07-2019:- -

S No. | Name - l.Des:gnatlon with BS
1. -Bakhtiar Khan 1 Sub Engineer (BPS- IRORE
_ 2. . | Naseem Khan - | Storekeeper (BPS-07)
~*'3.% | Sharbat-Khan Driver {BPS-05)
. 4. | Igbal Shah. - .. 1 Driver (BPS-05)
: | 4. °S.° |®™astanShah - .| Driver (BPS-05)
_ .//.-_' .6.. | Alam Zeb " | Driver (8P5-05)
. 71 . 7. T shafqatullah . - I Driver (BPS-05)
' “[ 8. |SabirShah © - | Naib Qasid (BPS-02)
' 9. | Zubair Shah . . - | Naib Qasid (BPS-02)
©10. | Muhammad Sharif Naib Qasid (BPS-02) -
-1}, | Ikhlag Khan - “Naib Qasid (BPS-02)
" 12, | Hameed Khan ‘Naib Qasid (BPS-02)
© 13, | Sajidullah . . . -} Naib Qasid (BPS-02)
| . 14, | Yasar Arafat . | Chowkidar (BPS-02)
{15, | Zamrud Khidn | Chowkidar {BPS-02)
T 16, [ Kimya Gul | Chowkidar (BPS-02)
©17. ¢ Inayaiuliah - | Cnhowkidar (BPS-02)
- 18. | Alamzeb. - . | Mali (BPS:02) _
, 19, fwaldan . 7 | Regulation Beldar (BPS-02)
e 20 Siral—ud-diri N Chowkic_iar(BPS—Ol)

Tt :5 therefore requested that the above - meﬂtroned Surplus Pool Staﬂ‘
may be. ad]usted in-your Dtstr:ct as per Surplus Pool Polrcy

Yours faithfully -

(Zaman Ali K'ha'n_) / / .
SECTION OFFICER (E-TII) 7

. Cont:Page-2




BEFO RE THE, KHYBER PAKHTUNKHWA SERVICE TRIBUN AL PESHAWAR

. \ddmonal Advocate General

Servlce Appeal No 122?;2020

Date of I_nst’at'ution L vz_a.ofa.mo
} 'Date of De_cis'uon,. L 14.01.2022_-_

Hanif -Ur Rehman Asswtant (BPS 16) Dlrectorate of Prosecuuon Khyber
Pakhtuhkhwa. . . (Appei!ant)

vERSU' o 3

Governrnent of Khyber Pakhtunkhwa through its Ch1ef Secrétary at le
. Secretariat Reshawar and o’dners

(Resm)ndents)

' ‘Sved Yahya Zahid Gillani, Talmur Halder Khan &

Cps

. &it Gohar Gurrani,

-Advocates . . For Appeliants

Muhammad Adeei Butt

" For respondénts

AMMAD SULTAN TAREEN" " *'.. . . CHAIRMAN -
ATIQ-UR-REHMAN WAZIR ..~ MEMBER (EXECUTIVE)

ATIO UR REHMAN WAZIR MEMBER (E)

' shall d1spose of the mstant servsce appeai as weil as the foiiowmg cormected

: semce appea!s as cornrnon questlon of 1aw and facts are |nvo1ved fherem -

5 1228,’2020 t|t1ed Zubalr Shah

[

11229/ 020 t1t1ed Farooq Khan
3. 1230;2020 tltjed Muhammad Amjld'Ayaz
4 Lzmzozo uued Qaiser Khan'
5. 123212020 it Asfic Hussam -
| 6 1233/2020 titled Shoukat Khan'
7. 1244/2020 qﬂléd'ﬁa_éeeb Zeh'

© This single ﬁudament_;




ritaie T

._." 02.

_Establlshment & Admmrstradon Department of CN!| Secretanat

- 8, 124572020 btled Muhammad za*mr Shah '

9. 111 25/2020 tTtIed Zahrd Khan

- 10, 11126/2020 titied Touseef Iqbal

grief facts of the case are. mat the appellant was mebaity appomted as

: I"_.Asastant (BPS- 11) on. contract basls in Ex FATA QECJ etar:at vlde order dated 01-
. 12 2004 H|s serwces were reguiarlzed by the order of Peshawar High Court vide

'Judgment .dated-07-1l-201.3 with eﬁ‘ect from 01-07—2008' in COmp[iance w’ith

L

'cabmet dec15mn dated 29- 08 2008 Regulanzabon of the appeﬂant was delayed -
'by the resoondents for qwte longer and in the rneanwhrte in the wake of merger '
I'of Ex- FATA Wlth the Provmce, the appellant alongwuth others were -deglared
| .surp1us vide order dated 25 06 2019 Fee!rng aggneved the appeHant alongmth '
--others ﬂled wrlt pebbon No 3704~P/2019 in. Peshawar Hrgh Cdurt, but. in the
-:meanwh e the appeflant a1ongwm-t others were adjusted in vanous d!rectorates o '
hence the High Court v:de ]udgment dated OS 12 2019 dedared the petition as |
I.__'mfructuous whlch was challended by the appe!lante in the suoreme court of

Pakistan and the Supreme court remanded their case. to th|s Tnbunat vide order

dated 04-08-2020 in CP No. 881/2020..‘-’;>rayers-o'f the appéHants are that the

i _ ';rnpugned order dated 25-06 2019 may be set assde and the appellants may be _

.Iretamed/ad}usted agalnst the secretzrlat cadre borrie at’ the strength of

Smllarly

"*emonty DrOrnOt!OH may -, also be owen to the aopeHants smce the mceptlon of
“their employment in. the government department wrth back beneﬁts as per

L ]udgrnent tided ‘ﬁkka Khan & others Vs Syed Muzafar Hussam Shah & otners \

(2018 SCMR 332) as well as in the hght of ]udgment of - targer bench of high. courts R,

in Wr|t Pebtion No 696!2010 dated 07 11- 2013

03. Leamed counset for the appei!ants has contended mat the appenants has"/

not been treated in accordance wlth Iaw hence the:r rlgh'is secured under the:

Constrtubon has badly been wolated that the 1mpuqned order has not been

[ 7]

v
w
13
I-




passed in accordance wuth Iaw therefore is not tenable and liable to oe set a5|de

'_that the aopeHants were apoolnted in Ex FA‘I’A Secretanat an. contract basis vrde

order dated 01- 12 2004 and |n comphance W|th Federal Governrnent dEClSIOn

dated 29 08 2008 and in pursuance of ]Udgmeﬂt of . Peshawar Hrgh Court dated

0711 2013 thelr services were reguianzed Wlth effect from 01-07-2008 and the

- ,apoeilants were placed at the strength of Adm|n1strauon Department of Ex-FATA

.Secretartat that the appeilants were dlSCﬂmlnatEd 1o the. etfect that they were

frlaceo in qurolus poo1 wde oroer dated 25 06 2019 whereas services of Slmilarfy

placed empboyees of aII the departments were transferred to their resoectlvel

.deoartments in. Provrnoal Government that plac:ng the appeilants in surplus oool :

'.was not - only |Flegai but contrary to the surpius oool oohcy, as the aooellants

never octeo rc:-«tie oiaced in surplus pool as. per sectzon 5] (a) of the Surplus Pool

R

) ﬁrg\—P/ of 2001 as amended in 2006 as wei! as the unwllllngness of the aooellants

Jis also clear from the respondents ietter dated 72 03 2019 that by domg 50, the-

mature ser\nce of aimost ﬁfteen years may spod and go in waste that the ||Iega1 .

. nd untoward act of the resoondents is aiso ewdent from the not:ﬁcatuon dated

" 08- 01 2019 where the erstwhlle FATA Secretanat department_'; and directorates

‘have been shlfted and placed under the adm:nqstraove control of Khyber

_Pakhtunkhwa Government Departments whereas the aopellants were deciared

suroius that bl!lion of ruoees have been granted by the Federat Governrnent for

' :mergedfer‘stwhqle FATA Secretanat departments but unfortunately despite having

;'sarne cadre of oosts at cwll secretanat the resoondents have carried out the

_.un]ustlfable 1Hegal and uniawful lmpUQHEd order dated 25-06- 2019 whrch is not

o sy the vlolanon of the Aoex Court Judgment out the same will also \no!ate the -

fundamental nghts of the appei!ants being enshnned ll'l the Constltuoon of-

©22-03- 201:*, whereby other employees of Ex- FATA were not placed in surp1us/

_ oool but Ex FATA Plannmg Cell of PED was placed and rnerged into Provlnc1a[

-Pakrstan wﬂl senously affect tfhe ptornotlon{semonty of the aooei!ants that

Lo Tes ey

'discnmmatory aoproach of the respondents is ewdent From the notn‘catlon dated-




———

P&D"'D_epartment hat declanng

’ ad]ustment in vanous deparbnentsfdlrectorates are - lllegal

3 pnel‘ant< are requ.

* ue'fer enre

© 04, '_ Learned Addonnal Advocate General

: .adJusted/aDSOrbed m the above manner in accordance W|th the

*he appettants surplus and subsequentty their

whlch however were

requ1red to be placed at. the strength of Establ:shrnent & Admmistratron

department that as per judgment of the H1gh Count, senlonty/promotlons of the -

red to be dealt vvtth in accordance with the ]udgment tatled

Trkka Khan Vs Syed Muzafar (2018 SCMR 332), but the re_tpondents dehberatetv
_'ano‘ w|th rnaraﬁde deciared thern surplus wh|ch |s detnmentaf to the rnterests of

-the appeHants in terms of mon:tory Ioss as wel! as semonty!promotron hence

of t_h:s Itnb_una[ would be warranted in case of the.appeliants.

for the respondents has contended '

that the appeilants has been treated at par Wlth the law in vogue i.e. under

. sectron ,lwi’(\ of the C=v|1 Servant Act 1973 and the surpius poot polrcv of the

‘,

orov:noal government framed thereunder that prowso under Para-ﬁ of the '

"surp!us pool policy- states that in case the ofﬁcer/ofr'crals dechnes to be

pnonty F xed as

" per hrs senronty in the rntegrated Ils* he sHall ioose the faCJiitWriGht of
E Ijad}ustmentfabsorptron and wouid be reqtnred to opt for premature retrrement
“from government servnce prowded d'lat if he does not Fulfill the regyisite -

. quahfymg service for pre mature retzrernent he may be compuisory reored froml

. servige: oy the competent authontv, hcrwever in the mstant case, no affidavit is

._'forthc0rn|ng to the effect that the appeilant refused to be absorbedfadjusted,

under the surplus pooi pohcy of the govemment that the appetlants were

E _mlnisterlal staff of ex- rATA Secretanat therefore they were treated under
'sect1on 11(a) of the Crv11 Servant Act, 1973 that 50 far as the |ssue of mciusron of

- posts in BPS-17 and atJOve of erstwhlle agencv plannlng cetis P&D Department

rnerged areas secretanat Ts concerned thev were- piannlng cadre employees

hence they were adJusted in the relevant cadre ot the provlnqal governrnent that

" after merger of erstwhnle FATA wrth the Provmce t‘we F|nance Deoar*ment vrde,




.{'

order dated 21- 11~2019 and 11—06 2020 created oosts in- the admmlstratwe -

departments in pursuance of request of establlshrnent departrnent whlch were

. not meant for blue eyed persons as js- alleged in the aooeal that the appellants

o

SO

C05.

" record.

5 6. .

‘-‘-—r/

' has been treated in accordance W|t’n law hence thenr appeals belng devold of

ment may be dlsmlssed

Before embarkmg 'upon the |ssue |n hand lt would be appropriate to

'explam tha oad(ground of the case. Record reveals that in 2003 the federat

‘.

govemment created 157 regular post:; for the El’StWhHe FATA Secremnat against -
“which 117 employees lncludmg the appellants were appolnted on rontract ba5|s in
ﬁa&(fulfllmg all- the codal fonnallhes Contract of such employees was'

renewed from ume Q. tlme by lssumg orf‘ce o ders and to thls ef‘fect the unal ,

extensmn Wwas accorded for a further penod of one year wnjw efl"ect from 03 12-

2009 In the meanwh:le the federal government dectded and lSSUEd 1nstruct|ons'. S

dated 29-08»2008 that all those employees workrng on contract agalnst the posts

.. from BPS 1o 15 shall be regulanzed and GeClSlOH of cablnet would be apollcable

to contract ernployees workmg in: ex FATA Secretanat through SAFRON Division

l-'or regulanzat:on of contract appomtrnents in- resoert of contract. employees

' workmg in FATA In pursuance of the dlrectwes the appellants subrnttted

aopllcatlons for regularrzat:on of thelr aooomtments as. oer cablnet dec|5|on but
such employees were not regulanzed under the pleas that wde nohﬁcatlon dated
21 10 2008 and in. terms of the centrally adminlstered tnbal areas {employees

status order. 19?2 Pres:dent Oder No 13 of 1972), the employees wOrklng in

FATA shail frorn the appo:nted day, be the ernployees of the provmclal .

government on: deputatron to the: Federal Govemment wlthout deputation o

allowance hence they are not entrtled to he regulanzed under the oollcy dec15|on:‘:'_l .

dated 29—08-2008.: |

Wae _have heard learned counset for the parties and h‘ave"perused the

.
&
i
¥




' 07 In 2009 the pmvmczal govemment promulgated regulanzatlon of service - - o [

.- l':l Act, 2009 and in pursuance tfne aooellants aoproached the add:tuooal {href
. : SE‘-CfEtaW € FATA fOr reguianzat:on of their services accerdrngly, but no action II (-
wes taken an therr requests hence the appellant5~ﬂled writ petrtlon No 969/‘2010 I : - L
' for regulanzatron of thelr serwces, Whl[:h was, allowed vrde ]udgrnent dated 30- 1 TR
2011 and services 01‘ t:he appellants were regulanzed under the reguuarrfatlon Act, .
2009, against whlch me respondeno filed cvii appeal No’ 29-P/2013 and the B
- Cupreme Lnurl remanded the case to the "llgl"l Court Peshawar. Wlth direction to .
I.re exarnlne the case and the Wnt Petltipn No 969{2010 shall..be deemed to he o .. o I
, pendrng A three member bench of the Peshawar ngn Court deuded the |ssue . .
vide. Judgment daved 07- 11 2013 i WP Ko 959/2010 and Servrces of the | * ‘

-~

appellanrgwere reQularlzed and the respondenls were glven three months time to - e
SRR -
-. \;‘_J; ! ll\s/;{epare servrce structure 50 as o regulate thelr perrnanent employment in ex-

FATA Secretanat vis- a ws thelr ernolurnents promotlons retlrernent benerlts and
i S _rnter se senronty with. further dlI‘ECtIOl"lS to créate. a task force to- achleve the . U
i ;'Ob]ECtIVES hlohlnghted above The respondents however delayed their. - L

' E regulanzatlon hence they ﬁled COC No. 178 Pf2014 and in compllance the |

g o : respondents subrnltted order dated 13- 06 2014 whereby services of the
' '.'appellanls were regulanzed wde drder dated 13—06 2014 wrth effect from 01-07- L
-2008 as urell 2s a task force cornmlttee had been constrtuted by Ex- FATA'

* Secretariat wdé order dated 14-10-2014 for preparabon of service stmcture of

i stich employees and sought time. for preparatlon of . service rules The appellants

aqain fited cM No 182- P/2016 w'.th IR in coc No 178- p/zom in WP No

, -' j-.969/7010 where the iearned Addlbonal Advocate General alongw:dq deparrrnentel
'*_‘representatwe produced letter dated 28-10- 2016 wherebv serwce rules for the

h ' 'i._-'_ ‘secretariat cadre: employees of Ex FATA Secremnat had been shown o be

x l - formulated and had been sent to secretary SAFRAN for approval hence wde

T

]uddment dated 08 09 2016 Secretary SAFRAN ‘was dlrected to r‘nalrze the

v Tt Tt s

‘matter within o_n_e'._'.month,_ bit the respondents- |'nstead.'oﬁl-domg the_needful_,;’s-ei:- A
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N declared 2l “he 117 emoloyee= ing Eudmg tne appellants as surdlus vide order.

'dated 25 06- 2019, agalnst whtch the appellénrs fled: Writ . Petition No. 3704-

Pf2019 fdr declarmg the |mpugned order as set asme and reta:nmg the aopellants '

in the Civil Secretanat of establlshment and adm:nrstratlon department having the

' qlmllar cadre rf oos‘ of the rest of the CNI| secretariat C=rnolo\,aees

08,

, notchatlons dated 19 07 2019 and 22 07 2019 that such employees had oeen

':'_.ad]ustedfabsorbed in various departrnents The ngh Court vide ]udgment dated :

. 05 12 2019 observed that after thelr absorotlon now they are regular emoioyees

of the prowncnal government and would be treated as such |or all intent and

' purposes/m@ng. thelrl semonty and_ so-far-as their__oth_er 'grievance reqarding

lN\J{ eir-'retention ln'clvll"secretariat is concerned- belng-'civil .servants it-would

Il

involve deeper appredatlon of the wres of the DO|IW, wthh have not been

h |mpugned in the wnt petit]on and ll'l case, the appellants stlll feel aggneved

' embark upon o, enterta;n the: same. Needless to menhon and we sxpect that h

- regardung any matter t.hat could not be legally Wlthll‘l the framework of the sand.
- ooilcy, -thev- would -be legally- bound 'by'the terms and c'ondit'ions of service ancl in

) ; '-_vsew of bar contamed in Artlc!e 212 of the Constltu'oon thls court could not_ T

_"keeprng in wew the ratlo as. contamed 1n the }udgment tlded Tkka Khan and

: others-\a_’s Syed Muzafar Hussaln'Shah and others (2_0,1_8. SCMR 332), the seniority

L 'would be deterrni'ne'd accordingly, hence 'the petition was 'decia'red aé-lnfructuous

' and was: dlsmlssed as such Agalnst the ]Udng!'lt of H:gh Court the aooellants.

 filed CPLA No aauzozo in the Supreme Court of Pakistan, which was s disposed of
"_"dee ]udgment dated '04-08- 2020 on. the terms that the petltloners should

o aooroach the servlce tnbunal as t_he Tssue bemg terms and condltlon of their

serv[ce, does fall.wlthln.']i'le Junsdlctlon of ser\nce, tnbuna’l, Ihencel the’ aploellant

filed the instant Iservice-'appeal.

Dunng the course of heanng, the re.*spondents produced cooles of

I'I
i
-
I,

=D,
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. f"rst piare oeclarmg them surplus is. ilieoai as they were servmg agamst regular

' .
posts in admmlstratlon departrnent Ex- FATA hence thelr serwces were required

to be trahsferred to Establsshment & Admamstration Department of the provmctal

, .'. goverhmeht hke other departments of Ex FATA were merged in the|r re$pechve

department Thelr second stance IS . that by dedarmg them surpius and. the:r

_ their semopty/promotror\ also affected be_nhg placed at the bottom of the Semorit\,r

. line.

ln v:ew of U’]E foregomg explanatlon in the first place, it would be

. apprdprra ~t‘6 count the - dlscnmlnatory behawors of the respondent_s with the
, eilants due to whrch the appeﬂants spent almost twetve years m protracted

htlgatnon nght From 2008 t|I| date The appellants were appomted on contract

baS|s after fut.lillng aH the coda[ formahties by FATA Secretanat admlmstrat:on

: wang but their serwces were not regulanzed whereas srmnarty appomted persons

"Main concern o_f the appeilantﬁ'in the instaht sér'mce'-éppeams that in the .

' subsequent ad]ustrnent in dwectorates affected them in ‘monitary terms as well as |

by the same ofﬂce with the same terms and condmons wde appomtments orders '

dated 08-10- 2004 were regulanzed wde order dated 04 04~2009 Slmllarly a-

. batch of another 23 persons appomted on contract were regularlzed wde -order

dated 04~09 2009 ahd stlll 3 batch of another 28 persons were - regulanzed vide

L order dated 17-03-2009 hence the appellants were dlscnmmated in regoianzahon

_ of their- semces thhout any’ vaild reasoo In order to reqularize the|r serwces the

appellants repeatedly requested the respondents to conszder thern at par with

those who were regulanzed and f'naliy they submttted appircations for 2

' where by all those employees workmg m FATA on contract were ordered to be

!

regulanzed but theJr requests were dechned under the plea that by virtue of

mplementahon of‘ the dec|5|on dated 29- 08~2008 of ‘the federal government, -

pre5|dent1al order as dtscussed above, they are employees of provmoal

governrnent and. orliy oo deputatlon to FeTA but thhout deputatlon allowahce'

.

i
I
¥
v
v
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- mstead of their - regulanzatlon ﬁted CPLA in the Supreme Cou

: reguladzao'on

- fnemora ndum

‘g,

hence they cannot’ be regulanzed the fact however remams that they were not

employee of prownmal govemment and were appomted by adrnlnrstratlon.-

department of Ex- FATA Secretanat but due ta, malaﬂde of the respondents they
t

were, repeatedly refused regulanzatlon wh:ch however was not warrantec In the

heanwhrle the prowncral governrnent prornuigated Regulanzahon Act, 2009 by
wrtue of which . a!l the contract employees were regu1anzed but the appellant

"_- were again refused regulanzaoon but with no p1au5|b1e reason, hence they were

again . dlscrlmmated and compellmg them to ﬁle Writ Petiticn. in Peshawar: H|gh

4

four* whrch was aJlowed vide ]uogment dated 30-11- 2011 without any debate
Cas the respondentr,_ had atready deciared them as pr_oviricial ernpioyees and there

was ne ‘reason. whalsoever to refuse such regularrzatlon but the respondent

of Pakistan
S

agalnst sueh deC15|on ‘which agaln was an- act of drscnmmatlon and rnalat‘de

where the respondents had t:aken a olea that the ngh Court had aitowed-

regu!anzaoon under the regulanzat:on Act, 2009 but d1d not discuss their

regulanzat1on of serwces of cono'actual ernpioyees worklng |n FATA hence the.

undér the pohcy of Federal Government 1atd down in the: ofﬁce.

rssced by the cabmet secretary an 29 08 2008 dlrectrng the.

Supreme Court remanded thelr case; to H;gh Court to examine thiS aspect as well. .~ .

A three rnember bench of ngh Court heard the arguments where the '
x .' respondents took 3 U turn and agreed to the po:nt that the appel!ants had been

dlscrlmlnated and they erl be regulanzed but sought tlme for creation of posts

and to draw serwce structure for these and other ernployees to reguiate their
perrnanent employment The three memoer bench of the Hrgh Court had taken a
serrods \new of the unessenoai techntcalmes to block the way of. the appellants,

who too are entlded to the same relief and advnsed the respondents that the

; petrhoners are suffenng and -are in trouble besides menlal agow, hence such

- -08-2008 and the appellants_ were’ dedare_d'-as civil” servants of the __FATA.

o regulanzahon was a110wed on the basas of Federai Governrnent decrsaon dated 29- .

o




SeCretanat and not of the prowncial government In a: manner “the appeltants

'F’:'

) -_'out the apoeflants suffered for year's for a srngie wrong refusa! of the

- "eadondents who put the matter on the back burner and on the ground of sheer

o technlcalltles thwarted the process desplte the repeated dlrectlon of the federal

f"-governrnent as we!l as.. of the ]udgment of the ceurts Fnally, Ser\nces of the

o [ 1at t00 after conten“ot -Of court oroceedmgs Judgment of the three mernber -
| bench is- very clear and by virtue of such ]udgment ‘the resoondents were -
: ."redurred to regulanze thern in-the . ﬁrst prace and to own thern as their own -

g _,amo loyees. born/e,oe the Strength of estabhshment and adrnmrstratron departrnent —

\_-/\ a ‘““-/' )

.or them 3s. were commrtted by the respondents before the lHrgh Court and such
| ’Jmmrtments are oar‘t of the judgment dated 07 ll 2013 Of Peshawar Hrgh' '.
'rourt In the wake of 2Sth Constltutlona1 amendmenm and upon rnerg.er of FATA -.':.'
-'5’:.ecretarrat into Provrncral Secretarrat-'ai! the -departments -.alongwrth staff were ..

: _'.nerged mto orovmcral departments Placed on record is notlﬁcatlon dated 08 Dt-l-“

’-'D&D Department and law & order department merged into’ Home Departrnent
rrde notrﬁcatlon dated 16 01 2019 Fnance deoartrnent rnerged mto orovmtral'
. --'-wnance deoartrnent.-wde.notlﬂcat}on dated 24-0-1--20.1-9- educatton .department .

: ,' -"I,rde order dated 24—01 2019 and srmrlany aII other department like Zakat & Usher |

eoartment Populatnon Weffare Department Industnes Technlcai Educatlon

merals Road & Infrastructure Agncufture Forests Irngatron Sports FDMA and'_

: others were merged rnto respectrve Provrncral Deoartments but the appelfanta

BT to Provmcral Establrshment & Admrnlstratron Department rather they were .'

25 J.ong Ky, rerused therr nght of regularrzatron under the- Federal Government -

hcy, whrch was conceded by the respondents before three members bench s

aopeHants were - very unwﬂlmgly reguianzed rn 2014 with effect from 2008 and |

o JT FAIA’gecretanat, but step motherfy behavror of t’ne respondents contrnued :
\

' 'unabated as nelther posts were created for them nor service rules were framed

. ,I L J019 where P&D Departrnent of FATA Secremnat was handed over to orovmcral

erng emo'.ovees of’ the admmrstratron department of ex- FATA were not fnerged"_




decmed surp!us whrch was dlscrlmlnaton,r and oaseo on ma!at"de as there was

"._nlo-_-._rea'son ‘for declaring'-lthe appeltan_ts- as‘-‘surptus; -as‘ total etrength of FATA L

" Setretariat from BPS-1fo 21 were 56983 of the civil admiinistration aga_ins't which

. emp'loﬂ,-'ees of orovin(':'ia_!'govetnment .defunct FATA DC, .emoloyees app'ointed 'b.\,'f-'

-C\TA Secretanat line. dlrectorates and autonomous bodles etc were 4ncluded

amongst WhICh the number of 117 emoloyees 1nr1ud|ng the appe!lants were

granted amount of: Rs 25505 00 mtlllon for smooth transmon of” the employees

o R as weil 3s deoartments to provznoai deoartments and. to thlS effect a summery

r*osts of th S6m

Fair utter dlsmaﬁ.",

- ".‘-:han' ‘malzfide” oj‘ ' t-h'e “respondents. - Andther discriminatow_'behavior of the

o “hey were declared surotus and Iater on. were ad]usted in varuous dtrectorates

r’ne one admlssmle m C!th secretanat Moreover the:r senuonty was also affected

- and Educatlon Departments for ad]ustrnent of me staff of the respectwe__

A AS acreot d and vlde notit‘catlon dated 09- 64 2019 provmoal government Wwas I'
'. asked to ansure payment of salanes end other obhgatory exoenses mclud:ng :
| . tormanal beneﬂts as well of the employees against- Lhe regular sanctloned 56983 |
o mrstratjve deoartmente;attached onrectorates/Fe!d formatnons of '
| erstwhile FATA wh;ch shows that the appe\lants were also workmg agamst |

. sancttoned posts and they were reqwred to be. smoothly merged W|th the
| .were posted. against’ s_.anr_:t]oned pqsts--and dectanng -them_suroius,' Was no morel.'-.'

. Jated 1106 2020 in admlnlstratwe departments 1e Fnance home Local :

I. uovernment Heaith Env&ronment Informatson Agncolture Irngatlon Mineral :

_-.woantments of ev-FATA but-here 'aga1n the aopellants were.dtsr:nmlnated and no -

post was created for them in Estabhshment & Admtmstratlon Deoartment and '.

- \;htch Was . detnmental to thelr r‘lghts in terms of monetary benefts as the-

mowances aomtsmble to them m thear new ptaces of ad]ustment were Iess than 7

- /.’
'3
-_..-’,_:-

'- ‘vas submltted by the. provmoai government itO the Federal Govemment Wthh L

- ‘stabhshment and admmlstraoon department of provmoal government but to- .

they were. declareo as suplus rnsplte of the fact that they.

N -:'espondents' can be seen .'When a total of 235 o'osts were createo.vide order - -




Ny .

. ...‘,J‘. \\ _

_-L,I;_ ‘Jo\, were laced at the bottOm olf sentonty and theur promotlons as the

_ appellant appornted as Assrstant |s strll worklng as Assrstant in. 2022 are the

. ; actors whlch cannot be |gnored and whrch shows that ln]ustrce has been done to
.the appellants Needless to mentzon that the respondents falled to appreC|ate that
the Surplus Pool Pohcy 2001 dld not apply to the appellants since the same was I'
_ : spedﬁcally rnade and meant for dealrng wrth the transrtlon of dlstnct syctem andl

| _resultant re structunng of govemmental ofﬁces under the’ devoiutxon of powersl_

..'= Oy provmcral to local governments as such the appellants service 1n erstwhile

,f—JFATA SeCretanat (now merged area secretanat) had no nexus whatsoever wnthl
| '_—he sarne as neither any department wWas: abohshed nor any post hence the

a r

urplus poet’"ohcy applled on them was otall\,r lllegal Moreover the Concernedh

J
L

le‘érned counsel for the appellants had added to thetr rmsenes by: contestlng their
cases in wrong fOi'UlTlS and to thlS effect the supreme court of Pakrstan in their.
-'rase in cwrl petltlon No 881/2020 had also notlced that the petltloners being
g ursurno treir rer‘le’ly before the wrong forurn had wasted much of thell trrne“
and the servrce Tnbunai shail }ustly and sympathetzcally consider the questlon of

- -.delay in accordance wrth Taw, 'l'o th:s effect we feel that the delay occurred due to.._' '

. | rastage of time before wrong forurns but the appellants contmuously rontested' R

.Itnelr case w1thout an\/ break for gettlng }ustﬂce We feel that therrl case. waS-:_-'.

already spoiled by the respondents due to. sheer technrcahnes and without . -

I -touchmg ment of the case The apex court is very clear on the polnt of llrnitatlon :
1=1t cases should be consrdered on ment and mere techmcahtses mcludmg .,

llmrtatlon shall not debar the appellants fnom the nghts accrued to them In the
1stant case, t’ne appellants has a strong case on merlt hence we are mclrned to_-

")ndone the delay occurred due to the reasom mentlﬁﬂed above

'1_1.. _ We are of the consrdered oprnlon that the appellams has not been treated
CA accordance wrth law as they weye empioyees of adrnlnastrat:on department of

*he ex- FATA and such stance was accepted by the respondents in their romment

N PR A
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submrtted to the ngh Court and the Hrgh Court vrde Judgment da _'

.Frnance department was requrred to create posts

‘.'I__ec 'ed them. c:vrt servants and employees of admrnrstratron department of éx-’
'FATA Secretarrat and regulanzed therr servrces agamst sanchoned posts desprte |
"the\,f were dectared surptus They were dlscnmrnated by not transfernng therr.
. servrces to the establrshment and admrnrstratron department of provrncrat-

' -governrnent on the anatogy of other employees transferred to their respectlve

1T

Lo departments in provrncrai governrnent and rn case of non- avar!abrhty of- post -

rn Establrshrnent &

--"'_\dmrnrstrabon Departrnent ‘on the analogy or creatron of posts in other

‘ "‘Admrnlstratrve Departrnents as the Federat Government had granted amount of -~

- _"Rs 255/ Sn‘ﬁﬂh/on_ for a tota’. strength of 56983 posts mcludrng the posts of the
,_ﬂapoellahts and dec!anng thern surpius was unlawfut and based on rnalafde and” ~
"-IIOn thrs score alone the |mpugned order is Irab!e to be set asrde The correct'

',_-?‘Fourse woutd have - been o create the same number of vacancies in their:’

'r-'-'respectrve department i.e. Estabhshment & Adrnrnrstratwe Department and to.._ :

'roar them rn therr own department and rssues of therr senlorrty/prornotron was

”'requrred fo be settied in accordance with the Drevarlrng law and rule

v

'_.-a_l'readv be_en.-wasted_ ln .lrtrgatron. o

L2 We have observed that grave rn]ustrce has been rneted out to the:

. mpeiiants n the sense that after contestrng for tonger for therr reguiarrzatron and -

ﬁnally after gettrng regulanzed they were strll depnved of the . servrce

.'.”ructure/rules and creatron of posts desprte the repeated drrectrons of the t:hree'. S

I!-hember bench ‘of Peshawar Hrgh Court in its ]udgrnent dated 07 11 2013 passed
,:_rn Wit Petrtron No 969/20 10 The sarne drrect]ons has strll not been rrnp'.emented '-
- .and the matter was rnade worse when |mpugned order of placrng thern in surp1us

--nool was passed whrch drrectiy affected therr senlonty and the future career of -

L}

I-'.'--:r--e aopellants atter puttrng in 18 years of service and haif of therr service has. .




' CDHﬂECtEd‘SErVIEE-@E@E@_‘EIE&ﬁ:EptEﬂ The*:lmpugngﬂ arder dat&d 75 DB 7”19 15”

"_-_not:ﬁcatlon dated 11-06 2{}1(3 Llpon the!r ad]ustment In the:r

N accordmgty Pames 'EU'E Iaf’c i) bear the:r owr costs, Fle be r:.anqxgnef‘

Tt I-‘_ -

set aside wu;h du:ec:uon tc-th& uespan@nts tn adjust the appeilants :n rhew

: Iresuectfve depar‘tm&rlt re Estabhshment & Aﬂmlnlstration Department KhybEr

] P khtunk‘-nwa achHSE meir respecrive posrs and ln casa -af ncm availahility cf

posts tha same. shall be created farthe appellants cm the same manner

CI'—EatEd for cth&r Admlms‘u-aﬁve Departm&nls vlde Wnance

dEpur‘Uﬂent, they are he!d Jvt&tjed b:} all cnnsequermal benents The lssue of thew'

aenlonty/promotiun shal! ba dee!t'wxﬁ-x in aC’"D[‘dc[TCE wmtn dwc provmons

_ {:or'.tzlned in Ciwl SErvant Act, 1973 and Khyber Pgn:htunkhwa GDVEmmr;ﬂ[

. :;ervant's (Appaln'mTerrt, Pmrnohun Ez Taansfer) Rulas, 1985 pamculariy Secr_ion- _' .

a 17(3) of Khyber Pakhumid'lwa Gﬂvﬂmment Servants (Appointment Promntior & -
- .__-Transfer) Ruies, 1989. Nea:ﬂ&:s tn menhon and Is. axpectad that m View or thel
: _‘ ratio. as contamed In L’ne ]udgrnmL trtied |1Fcka Khﬂn and ot= ers Vs bymc MuLaf.

'Hussain Shah and othars (2[118 SCMR 332), the sanlcnty wouia be detarmmcd

rt)Dm;_ _' U
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GOVERNMENT OF KHYBER PAKHTUNKHWA
ESTABLISHMENT DEPARTMENT
(Estab!ishment Wing) '

PH# 091- 9213457 FAX# 091-9210447 Emallisectionofficerv@gmail'com

: gRDE | R " Dated Peshawar, the MAY 03, 2074

HLWL In compllance with the Khyber Pakhtunkhwa Service .

'Trlbunal ]udgement o Sewice Appeal No. 1227/2020 dated 14.01. 2022 and SUbsequent :
. 'order datév 07.09. 2023 in Executfon Petition No, 641 642 & 643/2023 dated: 28. 0i. 202“ .

Shahld All Shah Mr Waseem Khan and Mr,. AIL‘af Hussaln, Cornputer C}pE'a Grs’

: '(BPS 16), (employees ‘of. D[rectoratp. of Prosecudon Home Department & Directorate of -
Irrigation & Hydle. Power Peshawar respecdvely) are hereby condxtjonauy adjusted .'—15

,Computer Operatnr (BPS-IG) in Civil’ Secretanat Peshawar, subject to final ourcome of
. Supréme Court of Pakistan In CPLA No. 358 P,rznzz dated 25.04.2022 and CPLA- No.
,Shahid/655-Pl2023 Waseem/654 Pf2023 & AIGF}GSB PROB dated: -04.10.2023 pending

o Ibefore the Supreme Court of Pakistan, for adjudlcation

‘Endst: No, & pate Even:: |

c 2.0 'Iheu' semonty and nther clarms will be setﬁed Iater on, In due course of tirne :
" and subject to the ﬁnal outmme of the decfsion of Supreme Cnurt of Pakistan in the matter.

CHIEF SECRETARY .
. GOVT:OF KHYBER PAKHTUNKHWA

Copy 15 forwarded to:

1. The Accountant General Khyber Pakhtunkhwa.,

2. Tte DIrectorate of Prosecution Home Department & Drrectorate of
- Irngation & Hydle Power Peshawar

The section Officer (Admn), Admlnistratldn Department

The Secﬂon Officer (Secret), Establishment Department.

The Section Officer (Ut-II) Establishment Department. -
.. PS to Secretary, Establishment, Department
PS to Secretary, Law Department. .
. .PS to Secretary, Higher Educatjon Departrnen*
. Official concerned S o
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-: Govemmcnt ofKPK Peshawar L

The Ch:efSecretary ‘ ' S * : B [/)3}(“@4’

b oG LR

Subjects

Departmental Appeal:. against-'.the order dated

25. 06 2019

j
!
o
i
5
T
i
i

Resnccted Slr | s -
| _ The appellal;t submlt as undc1 .
1 That 1t 1S stated W1th great revercnce that in pursuance of
" mtegratlon and mergen crstwhlle FA 1 A w1th Provmce of
'Khyber Pakhtunkhwa, I the. appellant be51de others was
- declared a‘s “Surplup by | the Estabhshment and
Admtmstratlon Depart&nent (Regulatlon ng) Khyocr
Pakhtunkhwa | K% 1e NE)tlfl"‘:’ttl()n No SO (0&M)
- E&AD/3- 18/2019 dated ”5 06.2019. Later on- the
- .appellant was adjusted in Local Govemment and Rural
- Development Department (LG&RDD) \Iowshera

“instead- - of Civil Secretanat Khybc1 Pakhtunl\hwa

'Peshawal T

2 | That some ofother colleagues of the appeﬂant mentloncd
-m the 1mpugned ordef dated 23. 06. 2019 has also ready
| -been submltted Servwe appeal No. 12272020 before this
" Hon' able Trlbunal WhiCh has been | accepted on
14.01 2022 Operatwe part of t.he Judgment reproduced as
*“under:+ “In view of the forgoing, dxscusmon the instant -
| appeal atongwuh connected Sewxce appeal are accepted ,
the 1mpugned crder date 25.06: 2019 is set aside with
dlrectlon to thc Respondents to adjust the:'-appetlalnts in-

theJ respectwe depa_ttmen ie: Estabhsnment and o




| avarlablhty of post the same sha]l be create\ﬁgte

‘ Iappellants on the same manner as were created for other ._

I.,_That the above mentioned Judgment dated 14. 01 7027‘

q o

Peshawar as per smular treatment

C terms and condltlons of a Civil Servant who httgated'

“and. there were other C1v11 Servants who may not hav"—' .

ofjustlce of Rules of good govemance demand that the

beneﬁt of. the sald demsron be extended to other oml

~ Servants also who may, not be parttes to-that httgatton E

and entttled to equal protectron of law as per Artlcle 25'.-

[ —— . . .

- Admlmsrratwe Departments vrde Flnance Notrﬂcatron; |

| dated 11. 06:2020.

- has been 1mp1emented by the Respondent department |
g through order dated 29 08. 2023 '

| . That in pursuance of the"above Jud'grﬁ'em thé"appellan't R

hX -_1s also entltled to be adjusted m C1v11 Secretarlat KPK

. That aceordmg to. the Judgment of the Supreme Courtl' |
I-reported on 2009 SCMR Page 1ifa _Trlbuna] or the

Supreme Court decrdes a pornt of 1aw relating to. the_ L

N _-taken any legal proceedmgs mn sueh a case, the dlctates : ;

'_mstead of compelhn;: them to app_r_oached the Tnbunal._

o :'or other 1ega1 forum——;- All eit'ize'n's-"are equaL' before law

- of the Constltutlon of Islamlc Repubhc of Paktstah‘ .
'_1973 |




It s "Lhé'rlcfore;’; "I_Itlnost hujnlbly, ."bray.ed-'ltlhat o'ﬁ

o _allgllcep'tanlée of instant_ Deﬁartrﬁéntal_ Appeal fhe
B impugred ordex‘g aated 25.06.2019 may kindly be
. Sét aside ang théép;ﬁ'énanr may kindly be adjusted
in Civil _Se-c':.rétafriat Khybef P.akfll.turllchwa‘ as per

'Iudgment ',._of thc Hqﬁ.*ablé Séryi_ég: Tribunal dated ': |

14.01 .202.2_'-35'_\?»/;611 zisﬂa_éoording to law and rules.
Dated 22/0972033 -

* YourSin_cerély
e - Appellant’

B Kmyacu
ST ChoWkide;' .
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