 ORDER
3™ Nov. 2023

*Mutazem Shah®

Kalim Arshad Khan, Chairman: Learned counsel for theﬁappellant_ -

present and heard

2. Learned counsel for the appellant states that despite being sen“ioff -
to pnvate respondent No.6, the appellant was deferred from prométion oo
made vide order dated 17.02.2023 against which, he filed appeal on the- o
same date. Learned counsel admits that against the impugned prc;;notlon S
order made on 17.02.2023, the appellant ought to have moved'
departmental representation before the appellate authority, v;/ho is-
Conﬁnissioner in thlS case but the appellant, madvertently, has not done

that. He requests that this serwce appeal may be conven’ted into

departmentél representation and be sent to the Commlssmner Malakand

L e . P
Division, Swat, for decision In accordance with law. A
. . 4 "rq "' ;&v
3. In view of the request, the instant service appeal Is treatedv as
4#

depértmental representation and be sent to the Commissioner Malakand o
Divieion (Responden;c No.4) for decision in accordance with law, within
statutory period, where-after, if the appellant felt himself _aggrieved', he
may come to the Tribunal and in case he comes to the Tribunal and files
fresh appeal, that would be decided on its own merits and subject to:all
legal objections efc. .Consign.

4. Pronounced in open Court at Peshaﬂaf and gi{;en eznder my -

1

hand and seal of the Tribunal on this 3 day of November 2023.

-

(Kalim’Arshad Khan)
Chairman

Service Appeal No.542/2023 titled“Shafig Ur Rehman Vs. Revenue Dep'altment’ e




r's
"13.07:2023" Learncd counscl for the appcllant present and requested  for

adjournment on the ground that he has not made prcparation of the bricl.

Adjourned. To comc up for preliminary hearing on 03.08.2023 before S.B.

. : !

B, Parcha Peshi given to Icarned counscl for the appellant.

o x‘.\';ﬁ Q,

' ' Q\‘\)\@ ‘ (Muhammad Akbar Khan)
‘z‘@ Q. Mcmber (13)
R

4 .‘ ’ . ‘Aw«nnlhﬂv’
t.-;f 03.08.2023 Nemo [or the appellant.

e ;_;_"g,,, 0413 —

W W |'h Vm”l Notice be issued to the appellant and his counsel o attend the

counl on the next date. Adjourned. To come up for preliminary

uf
Q‘z"bguf,q{}canno on 25.09.2023 before S.B.

. ‘z. .
7 %%
n’laz\hf’/[‘} “’ I

f e (Muhammad Akbar Khan)
R Mcmber (I5)

“Kampamdfah®

: 25" Scpt. 2023 01.  Ncmo lor the appellant.

Bc o .
,3“'?\'50 02.  Notice be issucd to the appellant and his counscl as
P i last chancc. To comc up for preliminary hcaring on
o @n ;r')%, Commse) wa

e 1! lm‘-u”l) 03.11.2023 beforc the S.B.

(FAREE L)
Member (E)

*razle Sublun, P.8*




| 04,05.2023 Appellant in person present.

‘He made a request for adjournment as his counsel is bus
before the Hon’ble Peshawar High Court, Peshawar. Adjourned. -

To come up for preliminary hearing on 08.06.2023 before S.B at

Camp Court, Swat. Parcha Peshi given to the appellant. -

V SCANNE |
. KesT - | ’
Peshawar, ~ (Rozina Rehman)
o . Member (J) _
- *Mutazem Shah* ) Camp COUI’t, Swat -
o :  _'08'.66'.2023 Clerk to counsel for the appellant present. .

m

Lawyers are on strike, therefore, case is adjourned. To comeup .~ ™~

for preliminary hearing on 05.07.2023 before S.B at camp court Swat.

Parcha Peshi given to clerk to counsel for the appellant.

. SCANNED

. KPST . (Muhammad Akbar Khan)
Peshawar : Member (E)
N Camp Court, Swat

05" July, 2023  01. Nemo for the appellant.
—_——— - .

A

02. Notiée be issued to the appellant and his counsel as last
chance. To come up for preliminary hearing on 07.09.2023

before the S.B at Camp Court, Swat.

. @CANNED -
S KPST : , .
- Peshawar (FareehaRaal)
B Member(E) -
(Camp Court, Swat)

*Fazle Subhan, P.S*




E(’"'_‘; | -
IForm-A
o FORMOF ORDERSHEET

Court of

Case No. | 542/2023

E $.No. | Date oforder i Orderorotherproccgedlngs with signatureofju-dge

| proceadings : : )

T 2 3

. E . et e e e et e e e e

L 13.03.2023 - As per direction of the Worthy Chairman the

nresent appeal is fixed for preliminary hearing and

! decision on office objections before” touring Single
gD Bench at Swat on D{-oy.23 Counsel for the

f ’ .K‘szimfappei-iant be informed accordingly. \ :

5 - | REGISTRAR o
]

I

| | |

1 |

| |

o

f

5" Apri}, 2023 1. None for the appellant present.

|

| !

: | 2.1 Notices be issued to the appellant and his counsel. To

; . come up for preliminary hearing on 04.05.2023 before S.B at
. canj*lp court Swat. P/P/grveﬂ—te-\ihe—pafﬁes

GCANME
o ;;?'L;T : ~ (Kalim Arshad Khan)

oS B _ Chairman

| i . Camp Court Swat

' r . . R -




Objections raised by office are still stand therefore, the appeal in hand is: 4
returned again to the counsel for the appellant for completion- an'd

“resubmission within 15 days.
CoNo. pbA /S.T,
Y t/03/2023. \ |

/ o SERVICE TRIBUNAL - ~° .
" KHYBER PAKHTUNKHWA =
PESHAWAR..

‘ Mr. Kabeé'ﬁmam Ad\-/.
High Court Peshawar.

Mok

dep trale v f9e)f e

oui~ton o Wi St ond vy o
Comied fr e Qo St o onddey,
Pz o




A )
3
The .appeal of Mr sl*aflq ur-Rehman Naib Tehsildar -Accountant Dir Uppor received

today i.c. on 21.02.2023 is mcomplcte on the foI}owmg srorc which is returned to the counsel

for the appeliant for Lomp_letlon and resubmission vyuthm 15 days.

Address of respondent no.6 is incomplete which may be completed according to the
Khyber Pakhtunkhwa Service Tribunal rules 1974.
2) Copy of impugned original order is not attached with the appeal.
3 Copy of departmental appeal against the impugned order is not attached with the
_appeal which may be placed on it. \- B
X @ Copy of tmpugne(’i final/appellate order is not attached with the appeal. )
5- Ceftificate be furnished that whether any appeal on the subject matter has earlier:
bcen filed in thlsiTrubunaI B :

\‘ N

o bbb st L
DE. 353___3; /2023 \

x.—'

R%STM
SERVICE TRIBUNAL - -
KHYBER PAKHTUNKHWA
PESHAWAR.

"dr"‘ Vabecr Irmam Adv.

i}

,
I

foiy

.

P ppctims awsed b o7 nel.
°(7()!ce has beon | Yemme il
f,n?wﬂnua{ ?c/u % 7& R

| Dma/e&#:é o' aum 0le. w(p
3y al@f)avfmﬂw()d et s conlsblesm
M@v' LR
Aoleak  hes esrlith beon Pl gzt
exept s Ak hence all lpjechon
hes been Temoned ve Smilted aga

Jaes

| Kaheel T Amn
| o % 0244 - G08r a4

3 (’L\ Yy PTO




KHYBER PAKHTUNKHWA SERVICE TRIBUNAL, PESHAWAR

I CHECK LIST .
} .2 Case T'stle: i_ﬁi;_‘m%)&«/ ~Uw- ‘?‘MN“W\ v/; | AR Q(A] K{P odh-
i S# CONTENTS YES | NO

1 Thls Appeal has been presented by:
Whether Counsei/Appeilant/Respondent/Deponent have signed the

_ Whether list of books has been provided at the end of the appeal?
|18 Wh‘gther case relate to this court?

19 | Whether requisite number of spare copies attached?

20 Whefher complete spare copy is filed in separate file cover?

21 | Whether addresses of parties given are complete?

23 | Whether index filed? A

| 23 | Whether index is correct?

-
~.f

24 | Whether Security and Process Fee deposited? On

Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
i 25 | Rule 11, notice along with copy of appeal and annexures has been
sent to respondents? On :
Whether copies of comments/reply/rejoinder submitted? On

7
2| v
requisite documents?
3 | Whether appeal is within time? i v
4 Whether the enactment under which the appeal is filed mentioned? V..
) 5 | Whether the enactment under which the appeal s filed is correct? v
6 | Whether affidavit is appended? v
3 7 Whether affidavit is duly attested by competent Oath Commissioner? | v~
8 Whether appeal/annexures are properly paged? v
‘ 5 V\':/hethé-r certificate regarding filing any earlier appeal on the subject, " v
furnished?
10 | Whether annexures are legible? v
"N \f\:/hether annexures are attested? v
- 12 | Whether copies of annexures are readable/clear? v
' 13 | Whether copy of appeal is delivered to AG/DAG? v
" Whether Power of Attorney of the Counsel engageq is attested and v
: signed by petitionerfappellant/respondents?
¢ 15 | Whether numbers of referred cases given are correct? v
- 16 | Whether appeal contains cutting/overwriting? x v
v
v
v
v
v
v
v
v
v

Whether copies of comments/reply/rejoinder provided to opposite
party?On -~ -.

ltis ertlfled that forrnailt;es/documentatnon as required in the above tabie have been
fulfilled.

Signature: (1 gb\//'

Dated: V/C;"""
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR

mResA_SU2 203 o KA ED
'\ S TNawg,
Shaflq —ur —Rehman Naib Tehsil Accuountant ,Dir Upper T
VERSUS .
~ Chief Secretary Khyber Pakhtunkhwa Peshawar and
Others :
INDEX ‘
S# | Description of Documents Annex Pages
1. Grounds of Appeal with affidavit 1-8
2. Application for Suspension , 9-10
3. Affidavit. ' 11
4. Addresses of Parties. ' ' 12
5. Copies of the impugned office| p _.pn4 | 13-14
order dated 2457 dated 16-2-2023
and office order dated 17-2-2023
6. | Copy of impugned notification vide R 15
letter#2531 dated 17-2-2023 _
7. COPY OF Seniority List C 16
8. Copy of the appeal D 17
9. Copy of writ petition date 19- 2 &qF | 1830
12023 ‘
10. | Other documents : 31-32
11. | Wakalatnama | - 33

Dated: 17-2-2023

._ T.hrdugh }/,‘ /‘4

Advocate High Court
Peshawar.




BEFORE THE HONBLE KHYBER PAKHTU_NKHWA
" SERVICES TRIBUNAL PESHAWAR "

'(!)Vhﬂr » h kadoly
Wa
: Servige w‘,ma"'

f Manyr.;@.wi
Insa_ O YD 093 TN

Shafiq —ur —Rehman Naib Tehsil Accuountant iDir Upper

-------------------- (A ppelland)

VERSUS

1. Chief Secretary Khyber Pakhtunkhwa Peshawar
Khyber Pakhtunkhwa at Civil Secretariat Peshawar.

2. Board of revenue Khyber Pakhtunkhwa through
Senior Member Board of Revenue Khyber
‘Pakhtunkhwa Peshawar.

3. Senior Member . Board of Revenue Khyber
Pakhtunkhwa Peshawar. ~

4. Commaissioner Malakand Division at Saldu E>ha-rif
,Swat

5. Deputy Commissioner Dir Upper .

6. Farhad Ali S/o Sher Bahadar R/o Wari Dn Upper

.............. --(Responderits).

SERVICE APPEAL U/S 04 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT
1974 AGAINST THE IMPUGNED OFFICE
ORDER:2457 DATED UPPER DIR: 16/2/2023
AND OFFICE ORDER DATED 17-2-2023 OF
THE OFFICE OF THE COMMISSIONER ~ -
MALAKAND DIVISION SAIDU SHARIF
SWAT, KHYBER PAKHTUNKHWA
PESHAWAR WHEREBY THE DEPARTMENT
PROMOTION COMMITTEE MEETING HAS
APPROVE THE NAME OF THE
RESPONDENT#6 AND THE APPELLANT
WAS NOT BEING CONSIDER FOR
PROMOTION BEING AT THE TOP OF THE
SENIORTY LIST OF PATWARI AND THE
RESPONDENTS BE DIRECTED TO
CONSIDER THE APPELLANT FOR

PROMOTION AS GIRDAWAR/KANANGO




| & . BEFORE THE HONBLE KHYBER PAKHTUNKHWA
| - SERVICES TRIBUNAL PESHAWAR

In SA /2023

Shafiq —ur —-Rehman Naib Tehsil Accountant, Dir Upper

-------------------- (Appellant)
VERSUS

1. Chief Secretary Khyber Pakhtunkhwa Peshawar
Khyber Pakhtunkhwa at Civil Secretariat Peshawar.
2. Board of revenue Khyber Pakhtunkhwa through
Senior Member Board of Revenue Khyber

Pakhtunkhwa Peshawar.

3. Senior Member Board of Revenue Khyber
Pakhtunkhwa Peshawar.

4. Commissioner Malakand Division at Saidu Sharif
Swat .

5. Deputy Commissioner Dir Upper .
6. Farhad Ali S/o Sher Bahadar R/o Wari ,Dir Upper

--===-===--------(Respondents).
SERVICE APPEAL U/S 04 OF THE KHYBER
PAKHTUNKHWA SERVICE TRIBUNAL ACT
1974 AGAINST THE IMPUGNED OFFICE
ORDER:2457 DATED UPPER DIR: 16/2/2023
AND OFFICE ORDER #2531 DATED 17-2-2023
OF THE OFFICE OF THE DEPUTY
COMMISSIONER MATLAKAND DIVISION
SAIDU SHARIF __ SWAT, KHYBER
PAKHTUNKHWA PESHAWAR WHEREBY
THE DEPARTMENT PROMOTION
COMMITTEE __MEETING HAS
APPROVE/APPOINTED THE NAME OF THE
RESPONDENT#6 VIDE IMPUGNED ORDER
LETTER #2531 DATED 17-2-2023 BY THE
RESPONDENT#5 THE APPELLANT WAS
NOT BEING CONSIDER FOR PROMOTION
BEING AT THE TOP OF THE SENIORTY

LIST OF PATWARI _AND THE




e

RESPONDENTS BE DIRECTED TO
CONSIDER THE APPELLANT FOR
PROMOTION AS GIRDAWAR/KANANGO

- BEING ELIIBLE AND PROMOTION ORDER

#2531 DATED 17-2-2023 OF RESPONDENT#6
BE DECALRE ILLEGAL AND UNLAWFUL
AND AGIANST THE POLICY, BE SET-ASIDE
ISUSPENDED |

Respectfully Sheweth. . -

1. That the Appellant is performing his duty

as Naib Tehsil Accountant (BPS-5) on 01-
10-2010.

-2. That the appellant was promoted to the
post of Patwari in the Mauza Chukiatan

,District upper Dir.

3. That the Appellant is being subject to

persistent acts of discrimination on
continuous basis and turned to be into
. shu%tle cocks as without observing the
policy of promotion as the appellant is the
most senior employée in the said
~department and for the last 4 years the
departmental examination for the post of

kanango was not conducted, as the

appellant has passed the said éxam but the
~result of the said is still officially not

declared and the meeting of the DPC is
going to be conduc}:ed without observing
the normal period and just to proinote their

blue eyed the meeting was held in urgency



" which is illegal and unlawful .(copy of

seniority list annexed)

. 1
. That as the department has going to

declared /issued the result within a week

and if the said DPC is conducted the
fundamental right of the appellantlwill be

violated and - the Respondent#5 will

promote his mnear and dear Ie

Respondnet#6 which is against law
unlawful ,illegal and discriminatory and

needs to be declared null and void.

. That this- was the background as the
Respondent has issued/Called a DPC
Meeting Just to promote his blue eye ones

and issued impugned Notification No.

Estt.:2457 dated 16-2-2023, and office order

dated 17-2-2023 letter #2531 17-2-2023
which is illegal, discriminatory, void, and
unwarranted manner. (Copies of the

impugned office order dated 16-2-2023 and

office order dated 17-2-2023  and

letter#2531 dated 17-2-2023 is annexed as

annexure “A ,A1)

. That besides the above facts the
Respondnet#5 has issued a letter dated
2457 dated 16-2-2023  which is against the




fundamental ~ rights  and  highly

discriminatory in nature.

B That the respondent#5 has issued

o pfomotion order of the Respondent#6 vide

letter #2531 dated 17-2-2023 which is
agéihs_t the law and be declare illegal and
unléwful.(copy of impugned order #2531
dated 17-2-2023 is annexed as B)

8. That the appellant being at the top of the
“seniority list which is issued by the

fdepaftment but in-spite of this the

. appellant name was not _,\being consider for
‘promotion.(copy of seniority list is annexed
asC) |

9. That - feeling aggrieved the appellant
_ prefei‘red departmental appeal but till
dated the al')peal is not being decided which
is the violation of the transfer and
‘promotion policy.(Cdpy of the departmental

appeal is annexed as annexure D)

10.That regarding the said the appellant filed |

a writ petition #35-M/2023 Dated 19-1-
2023 which Was being dismissed being
. - premature and ndn-maintainable {copy of

order is annexed hereWith E#F)




2 : 11.That feeling aggrieved and having no other
expeditious  remedy available, " the
Appellant  approached this  Hon’ble
Tribunal for recognition, enforcement and
acknowledgment of their fundamental
rights upon the following grounds inter

alia:-

GROUNDS:

A.That the Appellént iIs a natufélly born

bonafide citizens of the Islamic Republic of

Pakistan and is fully and equally, on equality

basis, entitled to all basic and fundamental

rights as enshrined in the fundamental law of

‘ N | the land, interpreted, guaranteed and
enforced by the laws of the land and

discrimination alongwith unfettered exercise

of discriminatory powers by an aﬁthority or

office is always been deplored, deprecated and

dépreciated by superior Courts of the land.

B. That the illegal orders for promotion of civil
servant is aiways hazardous and injurious to
the Potential and capabilities of the such civil
servant /Government servant and has always
been depreciated and discouraged by the

Superior Courts, being always held as



“violation to fundamental rights and not solely

to the service rights.

. ﬂC;That the impugned order for calling' the DPC
- by the respondent#4 is highly discriminatory

“ones and at the same time promoting the

junior one instead of the Plpﬁellar;t is 1llegal
and unlawful without any rem and reason
and without observing the law on subject
while promoting the blue eyed ones ié highly
discriminatory and void and amount to falling

of the bolt from the blue upon the Appellant.

D.That without going in to minute details it

‘would be suffice to mention here that thus
oniy the Appellant were subjéct to unfettered
discriminatidn and even only on this score the
impugned office order to conduct,the DPC and
order dated 17-2-2023 is void and illegal,

unwarranted .

E.That the impugned office order #2531 dated

7-2-2023 1s 1llegal and unlawful and be

declare null and void against the law .

.That the said order #2531 is against the
~policy of seniority and deprived the appellant
from the promotion is also against the

fundamental rights of the appellant.



-G:T_hat no one can be condemned unheard, nor

anyone can be condemned for no wrong.

H.That from every anglé and perspective both
impugned -office  orders " are 1illegal,
| 'discriminatory, void, unwarranted, vexatious,
unlavv.ful and is liable to be cancelled and set

aside.

I. That even the appellant authority gives no

/

heed to the departmental appeal and that too
| without any speaking order and ‘cogent

‘Teasons.

J That any other ‘gr‘ound no raised here may

_ graciously be allowed to be raised at the time

|

of arguments. 3 | o .

. . |

It is, therefore, most humbly prayed that

. . |
on acceptance of the instant appeal, the

impugned notification NO. Estt.:2457 dated o
16-2-2023 and office order dated 17-2-2023 ‘
of the office of commissioner Malakand swat |
and Impugned office orderﬂetter #2531 dated
17-2-2023 may graciously be cancé]]ed and set
aside and tbe appellant be promoted to the
post of Kanungo (BPS-11).




.
An y other rellef not specifically asked for
may also graczous]y be extended in favour of

the Appellant in the circumstances of the |

case. ) .

. Dated:17-2-2028 -

 Advocate High Court .
~ Peshawar.

NOTE:-

. The appellant had initially flled ert petition - |
before the August ngh Court Peshawar as but that-

was Dismissed bemg pre mature’ to file the 1nstant

- appeal before this Hon ble Tmbunals » 4
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA

~ Advocate High Court

SERVICES TRIBUNAL PESHAWAR

InReSA__ /2023

Shafiq Ur Rehman

' VERSUS

Chief Secretary Khyber Pakhtunkhwa Peshawar aind
' Others |

AFFIDAVIT

I, Shafiq Ur Rehman Naib Tehsil Accuountant ,Dir Upper
, do hereby solemnly affirm and declare that all the
contents of the accompanied appeal is true and correct to -
the best of my knowledge and belief and nothing has been
concealed or withheld from this Hon’ble Tribunal.

/;«»m_,%m/{_/
DEPONENT

Identifie

KAB AM

Peshawar.
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
» SERVICES TRIBUNAL PESHAWAR

fn Re CM No#____ /2023
InRe S.A /2023

Shafiq —ur —Rehman Naib Tehsil Accuountant ,Dir Upper
VERSUS

Chief Secretary Khyber Pakhtunkhwa Peshawar and
Others '

APPLICATION FOR SUSPENSION OF
THE IMPUGNED OFFICE ORDER NO. NO.
Estt:2531  DATED  17-2-2023___ HAS
PROMOTED THE NAME OF THE
RESPONDENT#6 BE DECLARE ILLEGAL
AND UNLAWFUL AND BE SUSPENDED
TILL THE FINAL DISPOSAL OF THE
INSTANT APPEAL,

RESPECTFULLY SHEWETH,

1. That the petitioner is filing the
accompanying appeal, the contents of
which may graciously be considered as
integral part and parcel of the instant
petition. ’

2. That prima facie case exist in favour of
the Petitioner.

3. That if the impugned notification as
mentioned above is not suspended the
Petitioner will suffer irreparable loss.

4. That balance of convenience is also lies
in favor of Petitioner and his quite
sanguine of his success.



/17

- 5. That in the given circumstances the

suspension of operation of the impugned

notifications are indispensible.

It is, thefefére, most humbly prayed
that on acceptance of the ihstant pei;ition
the operation of the impugned ofﬁce order
as mentioned above may kindly be
sﬁspended till the final disposal of the

accompanying appeal.
’ /

Any other rélief not specifically asked

.for may also graciously be extended in

-favou_r of the petitioner in the

circumstances of the case
Yo

Dated: 17-2-2023°

Appellant | Petitioner

Through EQ/% o
KABEH M

. AdVocates. High | Court

Peshawar



1 [ o
v BEFORE THE HONBLE KHYBER PAKHTUNKHWA

SERVICES TRIBUNAL PESHAWAR |

In Re C.M No# /.2023
In Re S.A | /2023

Slhafiq —ur —Rehman Naib Tehsil Accuountant L, Dir Upﬁer -
VERSUS

Chief Secretary Khyber Pakhtunkhwa Peshawar and
| Others ‘

AFFIDAVIT

'I, Shafiq _ur —Rehman Naib Tehsil Accubtintant' Dir
Upper, .do hereby solémn‘ly affirm and decl’afe tha@ the
contents of the Instant application are true and cofrect to
the best of my knowledge and belief and notHiglg has béen
DEPONENT

concealed from this honorable‘Ti'ibunal.

" Iden t@i- :

KABERFTH -
Advocate High Court Peshawar
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BEFORE THE HONBLE KHYBER PAKHTUNKHWA
SERVICES TRIBUNAL PESHAWAR |

Y Ag_

"InRe S.A /2023 o
Shafiq Ur Rehman |
- VERSUS

Chief Secretary Khyber Pakhtunkhwa Peshéwar and
| ‘Others | |

ADDRESSES OF PARTIES

APPELILANT,
Shafiq Ur Rehman Naib Tehsil Accountant.

RESPONDENTS: |
1. Chief Secretary Khyber Pakhtunkhwa Peshawar R/o
- Khyber Pakhtunkhwa at Civil Secretarldt Peshawar.
2. Board of revenue Khyber Pakhtunkhwa through
Senior Member Board of Revenue Khyber:

Pakhtunkhwa Peshawar. ‘ : »
3.Senior Member Board of Revenue Khyber
- Pakhtunkhwa Peshawar.. o
- 4. Commissioner Malakand Division at Saidu Sharif

,Swat

5. Deputy Commissioner Dir Upper . .
6. Farhad Ali S/o Sher Bahadar R/o Wari ,Dir Upper

Dated: 17/2/2023

Through

Advocate High C;ourt | I

Peshawar.
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OFFICE OF THE, =

DEPUTY COMMISSIONER 1 .
UPPER DIR - -
No. RY57 /DcEswOIPromotion)  Dated Upper Dir the_) b 0272023
To : _
L " The Commissioner, o
' Malakand Division Saidu Sharif, Swat.
Subject:-
Mcnio:

A mecting of the Deparimental Promotion Committee is scheduled

to'be held on Friday 12/02/2023 at 11:00 A.M in the office of undersigned in which the

promotion casc of Patwari (BPS-09) to the post of Kanungo (BPS-11) will be discussed.

It is therefore, requested that a representative (member) ol your
e ’ | iy oy |’ Lot oo b S . i TR , o i
good oﬂ‘;cp mlz'ly be nqmmh;'cd 6 'ntiend 'this ioffice 'oi the date and tim¢ fixed. for the, |

subject meeting pleasc. ' e ' L

Encl: Wo;rking paper. | )

S w2}V 111//1)8
: ~——Tl7‘e?uiy Commissioner

. Upper Dir

7
. l 1
off: M880394 & 380'104‘ Fax: 0944-881130 Email address MQQ'!EQQQI En??:gmaji,cpm)
?

Scanned with CamScanner




1
B A

F_PATWARI ' (BPS-0
UNC BPS.| OFFICE. OF THE DEPUTY COMM] IR UPP

n ordcr to discuss and finalize' the pmmouon case of Patwari (BPS»O?) e poﬁt

of Km“"solo"d“‘”m' (BPS-11), as mentioned in the working paper, o mecting of the

Dcpmmcmal Promation Committce was held on 17-02-2023 at 11:00 A.M in the office of the
Dcputy Commissioner Upper Dir. The following attended the mceung -

1. Deputy Commissionet Dir UPPer.....cciretiniee cererieeenecereniens In chair
2. Add: Deputy Commissioner (G) Dir UPper........ovvevcersorsiv....Member
3. Rep: of Commissioner Malakand Division..................s...ee.....Member

During discussion on working paper, it has came into surface that the Patwari at
S. No. l of the Senior list namely Mr. Shafiqur Rahman has not yet passcd the departmental
cxamination| of Kanungo which is onc of basic criteria for promotion to the post of Kanungo
(BPS-11) while the Patwari/candidate Mr. Farhid Ali Khan at S. No. 2 of the Seniority list fulfill
the requisite criteria as required under the Rules, for promotion to the said post.
It was brought into the notice of forum that Me. Shafiqur Rahman Patwari at S.
No. 1 of the seniority list has filed a writ petition before the Peshawar High Court M:inéo'ra Bench
Darul Qaza Swat sceking interim relief and to stop the DPC process on the grounds that as he is
sepior most official and his result (rechecking) is also awaited. The Honorable Court vide
judgmenl dated Iwmmoz:; decided the said writ peﬁtion:b).v dismissing the same on the grounds
that the said writ petition is ﬂ)n:;-mawr!: end non mainttinable. Further the Patweri concerned

SEWEER_ produced an application before the committee by the taking the plea that he has
“ subm‘ued application for re-checking but the centificate has not so for been issucd to him by

Director Land Records Khyber Pakhtunkhwa. The committec afier hearing the stance of the
Patwari concerned came to the conclusion that he has no solid proor (documents ctc) to strengthen

his plea, .
’?ﬁ}tmf’om, afer examination of the Rules peescribed for the purposél, synopsis,

, originnl ACRs, im'm-in.\n:aIw:rm:m certificates ond final seniority list of Patwari (B;PS-O‘?) as stood

on 3!!I29&02'2 and other scrvice record of the Patwaris included in the panel, the comminee
unanimously recommended that the promotion case of Mr. Shafiqur Rahman Patwari is differed

Aas he is not eligible for the same while Mr. Farhad Ali Khan next senior Patwari is found cligible

in light of do¢uments produced before the committee, hence the commitiee recommended him for

promotion to the posts of Kanungo (BPS-11) on regular basis.-
The meeting ended with vote of thanks.

-
Noor-tikIsl¥m Assistant Amir ah
Rep: Commissioner Malskand Division Add- Deputy Commiissioner (G) Dir Uppcr

(Member) —— , (Member)

Deputy Commissioner Dir Upper ’

I hairmand

MINUTES T ARTMENTAL PROMOQTION
. OF _THE MEETING OF THE DEP ' N
IMITTEE FOR _PROMOTION, O /AR (BPS 'r‘o THE POST OF

: l , ~ Scanined with CamScanner
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OFFICEOF THE (\g’ )
DEPUTY COMMISSIONER :
DIR UPPER
/DC/Esi0T(Promotion) Dated Upper Dir the /7 /0272023
JFFICE ORDER -

‘Consclc;ucm upon the recommendation of Dcpartmental Promotion .
Commitice meéting held on 17/02/2023; M. Forhad Ali Khan Patwari (BPS-09) of this
office is hercby promoted as Kanungo (BPS-11) with immediate effect on regular basis:-

His promotion shall be subject to the following terms and conditions:-
TERMS & CONDITIONS: |
1) He will be ;cm’ probation for a period of one year in terms of Section-6 (2) of Khyber
Pakhiunkhwa Civil Servant Act, 1973 read with vules 15 of Khyber Pakhtunkhwa
| C.i'v'il ;‘;crva:at.-lf{hybcr~ .P_akhmnkhwg {A_pminnngm, .Prpmotiﬁri and Transfer) Rules,
1589, : ‘

[
St

2) He viiti be gcvehmd by-such Rules & Hegulations/Policy. which may be presceibed by

the Goverament from time to time.

3) He will be received all benefits of (B'S-11) under the Rules.
‘ SR s— =8

4) He shovld 1eke charge of his new post within a week time positively,
3) Charge report should be sudmitted to all concerned. m\
I 1

i ﬁ%}m:y(l‘pmmm%wer

Upper Dir

Even No. & Datere
Copy forwarded to the:-

1). Commixsfoner Malakand Division Saidu Sharif Swat,
2; Secretary Board of Revenue Khyber Pakhtunkhwa Peshawar,
For informstion please
k) Diﬁgrict Acceounts Officer Dir Upper for information and neccesary action.
4} Assistant Budget Section local offics for necessary action.
3) Official concerned for information and necessary action. -

,.;-94-‘-'-'4--\\.//7 -

-~ - [ S
=71 puty Conm¥dioner
~~~~~~~ - Upper Dir
% ’
Of: 6944880308 £ + , »
. BB0394 & 880104 Fax: 0944-881130 - Enuwil nddress (dedirnpoer@omeil.eom)
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3 b The Deputy Commissioner,
‘ . Dir Upprs.

APPLICATION FOR PROMOTION TO THE POST OF KANUNGO.

Subjeet:-
RANNIL . | .
With humble submission and duc respeet I want to draw your kind

-attenlion to the follosiing:' .
1) Itis submitting thot I am working as Patwarl since 01/ 19/201_0.
2) That | am bcing o senior one and gel (0. be ‘promoted: 10 the vacant post of

Konungo/Girdnwar. . .
3} That duc to non passing Kanungo examination, | was. not. yet considered to be

promoled to the post of Kanungo ond for the last 4 years Dcpu;tmqntol examination

of Kunango was not conducted, _ K
4} Thal on 23/09/2019 DPC recommehded my.promotion casc on ACB to'lhe post but

due non availobility-of the Kanungo Certiftenté: T was not:yet promoted.

5) That | have applicd so many time f’orlhc}saudwncc but dug 10 anonymous reoson. ihe:
examination was nat condiicted for the Jast 6ui(4) yeurs, '

6} That now the government ?.%.sucd -s_g_hclc_inl};.;._'fé;' ‘the said. examination to be- hg;ld ‘on

17/10/2022.
7) That onc of my juni,z"a'r policqg,llc‘?sQbmiu'_é_d1"_&Qé‘fié"diifb‘n‘e-fﬁ:’_ﬁié;p;om_‘qt,i,on to, the said

past which is against the law.
It is thercfore, requested 1hat fill m’g.cxainj}jhﬁbni*f;ﬁ’;@';‘I@‘?ﬁh’é@k“aid‘;‘S'usi"tﬁa}'- not be
conducted so that my right not be dcpnvgd'{andlo‘"avozﬁ’ Le’g“gl";;i'z_'dmpii'falio:\!coun case

in this regard please.

Dated: 03/10/2022
Qs ' W Yours cbedieatly,
¢
—/ . . : o
-~ ) x
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° BEFORE PEsﬁAWAR HIGH COURT, MINGORA

" BENCH/ DAR-UL-QAZA SWAT (

Writ Petition No__ 35 -M of 2023

Shafig Ur Rahman S/O Ubaid Ur Rahmian R/O Souri
Pao, P.O & Tehsil Dir, District Dir Upper.....Petitioner
| VERSUS

1. | Secretary Board .of Revenue Khyber Pakhtunkhwa at.
" Peshawar. |
2. .Commissioner Mélakand Division at Saidu Sharif, Swat.
3. Deputy Commissioner Dir Upper '
4. Farhad Ali son of Sher Bahadar reSIdent of Wari, Dlstrlct .
Dir Upper.

........... ~.........Respondents
- =&f  WRIT PETITION UNDER ARTICLE 199

gy OF THE CONSTITUTION OF ISLAMIC
| REPUBLIC OF PAKISTAN, 1973.

Additiong! Registrar
Respectfully Sheweth,

Brief facts giving raise to

petitioner to file the
instant appeal are as under;

1)

That the petitioner was . ‘initially recru1ted as Naib
Tehsil Accountant (BPS-05) on 01-10-2010.

2)  That thereafter the petltloner was promoted Patwari
and now-

adays the petitioner was service in Mauza |
. |
Chuklatan Dlstrzct Dir Upper. |




@
3)
4)
5)

{ o 2003
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That as par riles; the “pe-ti'ﬁoner was entitled to be

held as Girdawar, beCa_u's.e the petitioner was placed
in the Seniority list in serial No. 1. (Copy of seniority

list is attached herewith as Annexure "A")."

That on the basis of said seniority, one number of
post as Girdawar vacant and the respondents No.1
to 3 promoted the respondent No. 4 which is the
mot junioi' candidate and the respondent
department ignored the petitioner, so,:the petitioner
filed application before the resﬁondents department
for his grievarices, but the fespondents ignored the
petitioner and carryirig out the promotion
proceedings.  (Copies of relevant record &

application are attached as annexure “B”)

That the petitioner is entitled to be promoted to the
post of Girdawar and declared eligible. under .the
relevant rules & policy, but not willing to issue the
promotion order of petitiorier, so, the petitioner time
8 dgain approached to the concerned authority but
they are not wiliing to redress the grievances of the
petitioner, so the petitioner hés no other remedy
except to file ihe ‘instanf petition inter alia on the

following grounds.

GROUNDS:-

a. That the act of the respondents as not consider

the petitioner for promotion as unlawful, void-
ab-initio, against the spirit ‘of law, furthermore

the -impugned proceedings is suffering from



Aoitics

|-}
J e Ln?.?)

7. Regisira

§_. 7@ ‘lPage

————

1llega11ty & 1rregu1ar1ty, hence not tenable in the

eyes of law.

That the act of respondents is violative of Article

25 of the constitution as the respondent No. 4

promoted the junior colleagues of petitioner to
the propose but in matter of petitioner, so such

act of the respondents is highly discriminatory

‘and against the mandate of fundamental rights

guaranteed by the constitution.

That the seniority is the centinues cause of
action which can be agitated at any time so, the
petitioner is fit for promotion on the strength of
length of service, but the act of respondents
toward petitioner is very harsh so, the act of
respondents is amount to be contempt on the
reasohs the respondents have no mandate
under the law to 1gnore the pet1t10ner for the

propose promotion.

That the act of departmental authority is
unlawful, violative of all norms of justice so, the

petitioﬁer entitled to -promotion without.

influence extraneous consideration.

That the act of the. respondents is illegal,
against law, facts and violative of the

fundamental rights of the petitioner.

That as the petitioner was eligible for promotion,
because the petitioner place in seniority list is

serial No. 1 and the petitioner is the right of
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promdtioﬁ- “but the respondents department

without authorlty & follow rules are going to
promoted ;he -':respondent No. 4 which is illegal
& unlawful, hence not tenable in the eyes of

law.

g. That the petitioner vested rights have been
taken away by the Respondents without lawful
authority and the same is against fundamental

rights safeguarded under the constitution.

h. That the petitioner has not been dealt with in
accordance with law and rules regulating

service of the petitioner.

i. That the act of the respondents is illegal,
against law,. facts and violative of the

fundamental rights of the petitioner. -

j. That further grounds, with leave of this °
Honorable Court, would be raised at the time of

arguments before this Honorable Cou,ft.

PRAYER
It is therefore, humbly prayed that, on acceptance of this writ

petition:-

i) That the act of the respondents department may kindly be

declared illegal, void-ab-initio, unlawful, illegal and be
cancelled. " | |

ii) That the respondent department may kindly be directed to
consider the petitioner for promotion as Girdawar accordance

with law, rules and/as per se*xiority

i) That if the regspondents issued any promotlon impugned

order to the other candidate / respondent No 4 be declared

LED TCDAY

§ Jak 603
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illegal, unlawful & agamst the rules. & pohcy and may kindly

" be suspended

iv) Any other remedy which this august court deems ﬁt and

proper in the circumé;ances may also be‘very kindly granted.

INTERIM RELIEF:

It fs further prayed that the impugned promotion proceedings
be suspended. as well as the respondent No. 3 may be
restrained from promotion to the extent of petitioner and one
post for girdawar be vacant for the petitioner till the final

disposal of the instant writ petition.

Petitioner

' Through Counsel

7/

MUHAMMAD NABI
Advocate, High Court

" CERTIFICATE:

(As per directions of my client) No such like Writ petition has

earlier been filed by the petiﬁon,er on the subject matter before this

Honorable Court. o : . , @‘g

Counsel

LIST OF BOOKS

1. Constitution Islamic Republic of Pakistan, 1973.

2. Any other law book according to need.

F1Emm T AN A ) | Counsel

l!'au-

b0 f
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BEFORE PESHAWAR HIGH COURT, MINGORA

- BENCH/ DAR:=UL-QAZA SWAT
 W.PNo.3S-_ M of 2023

Shafiq Ur Rahman .................ccoiiiiiiiinninnnnne, Petitioner
VERSUS

Secretary Board of Revenue & others ............... Respondents

ADDRESSES OF THE PARTIES

PETITIONER

Shafiq Ur Rahman S/0O Ubaid Ur Rahman R/O Souri
Pao, P.O & Tehsil Dir, District Dir Upper
CNIC N6:15701-4998508-9 Cell No:0344-9663356

RESPONDENTS '
1. Secretary Board of Revenue Khyber Pakhtunkhwa at
PeshaWar. | |
2. Commissioner Malakand Division at Saidu Sharif, Swat.
3. Deputy Commissioner Dir Upper. |
4. Farhad Ali son of Sher Bahadar resident of Wari, District

Dir Upper.

» Petitioner
/ey A Through Counsel
i . o
- "MUHAM NABI
195000 : ' - Advocate, High Court

Additiynal Registrar
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BEFORE PESHAWAR HIGH COURT, MINGORA
BENCH/ DAR-UL-QAZA SWAT

_ WPNo 3S- M of 2023

Shafiq Ur Rahman .............oooiiiiinenannien, Petitioner
VERSUS

Secretary Board of Revenue & Others ............... Respondents
AFFIDAVIT

I, Shafiqg Ur Rahman (petitioner),r do hereby s_olemniy
affirm and declare that the con'tents of the above titled Writ

Petition are true and correct to the best of my knowledge and

belief.

)

st

DEPONENT
Identified by |
‘Muhamiad Nabi
~ Advocate High Court
S &o : e

RN Y T AN f\ A A
- "\ ; = Certified that the above was verified on Solemn

B et ::frmation fore me op thi -#&day of #4202 2
_ sm%jﬁ 74 //5,,?
. 24 —’4%7/ A

TR ) ;
b ‘MZ’,’ who was Idantified by 7

Peshawar High Co //
Mingora Ban:h!Darii qn‘:nswat 4




e ' JUDGMENT SHEET
‘ : PESHAWAR HIGH COURT
MINGORA BENCH

(Judicial Department)

W.P No. 35-M/2023
With Interim Relief

Shafig-ur-Rahman son of Ubaid-ur-Rahman
Co (Petitioner)

AL

Secretary Board of KPK and others :
(Respondents) -

Present: Muhammad Nabi, Advocate for the petitioner..

Respondents are not represented being a
motion case.

Date of hearing:  19.01.2023.
JUDGMENT

MUHAMMAD 1JAZ KHAN, J.- Through the
instant writ petition, petitioner has prayed before

this Court for the following relief:-

“It is therefore, humbly prayed that on
-acceptance of the instant writ petition:-

i) That the act of the respondents
department may kindly be declared
illegal, void-ab-initio, unlawful,
illegal and be cancelled.

/ ji)  That the respondent department

. %&y’ _ may kindly be directed to consider
‘ the petitioner for promotion as
Girdawar accordance with law,

0”7/ , : rules and as per seniority.

iii)  That if the respondents issued and
_ promotion impugned order to’ the
other candidate/respondent No.4 be
declared illegal, unlawful and
against the rules and policy and may
Kindly be suspended. '

Nawab (D.B.) Hon'bte Mr. Justice Muhamiad Naeem Anwar
Hon'ble Mr. Justice Muhammad ljaz Khan

t




“Any other remedy which this august

““Court;déeems -fit_and proper in the
circumstances may also be very
kindly granted. - ‘

R EEL AN

iv) - n
2. * Precisely the facts of the case are that
petitioner was initially appointed as Naib Tehsil
Accountant in BPS-05 on 01.10.2010 and then the
'petitioner was promoted as Patwari and these dayé
‘he is »performing his. duty in Mauza Chukiatan
District Dir Upper. 1t is further pleaded in ‘the
petition that as per the seniority list maintained by
the respondents the petitioner is on tﬁe top of
seniority list and thus he is entitled to be pfomoted
as Girdawar. It is further stated that one of the post
of the Giréawar Circle was lying vacant, however,
respondents No. 1' to 3 inste:;d of promoting the:
petiti'onér has prepared the working paper of
respondent No. 4 namel; Farhad Ali, though he is |
lower on the seniority list than petitioner, therefore,
he submitted a departmental appeal to the
respondents, however, till ﬁl;n;g of the instant
‘petition the same has not been responded, therefore,
the petitioner has approached to this Court through

the instant petition.

Nawab (D.B.) Hon'ble Mr. Justice Muhammad Naeem Anwar
: Hon’bte Mr. Justice Muhammad Yjaz Khan
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3. 77" Arguments of learned counsel for the |

" petitioner were heard in detail and the record

perused with his able assistance.

4. - At the very outset the learned counsel
for the petitioner was confronted that admittedly
the petitioner is a civil servant and the

Departmentai Promotion Committee has not yet

passed any order effecting his alleged right of

promotion, then how at this stage he could

approach to this Court for the issuance of the

desired relief, his response was that since

respondent No. 4 is junior to the petitioner,
therefore, his working paper could not be sent and

instead respondents are required to send the

working paper of the petitioner and as such in -

view of the above admitted position the petition of
the petitioner is pre-mature as yet no order has been

‘passed by the Departmental Promotion Committee

or any other authority which is adversely effecting

his right of promotion.

S. It may be noted that a civil servant
cannot claim promotion as a matter of right and it is

entirely the prerogative of the provincial

- government/competent ~ authority  to  grant

Nawab {D.B.) Hon'ble Mr. Jusﬂce Muhammad Nacem Anwar
Hon’ble Mr. Justice Muhammad Tjaz Khao
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promotiorii'"f'_fo;”;ﬁ empléyee.' It is also relevant to

-

s -
-

mention here btha-t» a civil “sérvant cannot claim
promoﬁon as a matter of right unless his case is
considered byv the Departmental Prdmotion
Committee. In other words the civil servant cannot
seek the directions of this Court to direct the
comﬁefent authority to consider a civil servant for
'pl_'omotion, howeverf if the competent authority
initiate th_é | process  of promotion and the
Departmental Promotion fCor‘nmitt.ee. consider‘ the
working papers of various empl‘oy,eesj and thereafter
come to the conclusion that an employee is eligible

or ineligible or is unfit for promotion, then in such

eventuality such a civil servant can approach to a

| judicial forum for the redressal of his grievance. It

is further relevant to be noted that in case where the

Departmental Promotion Committee consider an

employee and found him as ‘ineligible for

promotion” then such an .aggrieved civil servant

~ can approach to the “Service Tribunal”, however,

if the Departmental Promotion Committee declares

a civil servant as “unfit for promotion "’ then in such

eventuality such an aggrieved civil servant could .

“approach to the High Court, but since in the present

case it is an admitted position that the petitioner -

-*Nawab (D:B:) Hon'ble Mr. Justice Muhammad Naeem Anwar

- Hon’ble Mr; Justice Muhsmmed Ijaz Khan




211D

%

s
e

=% (29

C
( .

: -5
has not -been considered by the Departmental

Promotion Committee till date, therefore, at this
stage of the process of promotion the petitioner
could neither approach to the Service Tribunal nor

to this Court as he is yet to be declared by the

,Départmental Promotion Committee as eligible or

ineligible or unfit for promotion, as the case may

" be. In the case of Ghulam Abbas vs. Chief

Secretary and 2 others reported as 2016 PLC

(C.S.) 87, the Hon’ble Apex Court has held that it
has not been denied by the petiﬁoner that he was
never considered by the Departinental Promotion
AComm’ittee or the Board for promotion, upon which
this could be determined that petitioner was ﬁf to
be promoted. The prerequisite to be cbnsidered for
promotion is the eligibility of the said official and

once he crosses this barrier and is considered for

promotion, only then the question of fitness would

- arise. In view of the above, it can safely be held

that the case of the petitioner fell within the ambit
of determination of eligibility, which for all intents

and purposes, is part of terms and conditions of

‘'service of a civil servant, therefore, is beyond the

powers of judicial review of this Court in view of

creation of Administrative Tribunals established

ANawah (D.B.) Bon’ble Mr, Justice Muhammad Naeem Anwar

Hon’ble Mr, Justice Muhammad [}az Khan

y
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under Article 212 of the Constitution for

Aot s,

adjudication on the question of terms and

‘conditions of service of a civil servant. Similarly, in

the case of Muhammad Azam vs. Muhammad

Tufail and others reported as 2011 SCMR 1871,
the Hon’ble Apex Court Bas also held that the
question of eiigibility relates primarily to the
terms and conditions of the service and their
applicability to the civil servant concerned, and,
fhergfore, the Tribunal has jurisdiction, and
whereas tﬁe question of fitness is a subjective
evaluation on the basis of objective criteria "where
substitution for an opinion of the competent'
aﬁthority is not possible By that of a Tribunal or
of a Court and, therefore, the Tribuﬁal has no

jurisdiction on the question of fitness.

6. In view of the above discussion, the

instant writ petition is premature as well as non-

maintainable, which is hereby dismissz}ic limine.

Announced . _
Dt: 19.01.2023 JUDGE
: . 65/
JUDGE
Nawab (D.B.) Hon’ble Mr, Justice Muhammad Nacem Anwar

Hon'’ble Mr, Justice Mubammad Ijaz Khan
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