03072024 1. . None present on behalf of the appcllant Mr:'i?M hammad':-i |

Jan, District Attorney alongwith Mr. Zahir Shah, In%pcctor f or thej:

respondents present.

02. The appeal in hand was called on for hearing dﬁcr ‘vari(:)ﬁ§ "
- , ~Intervals, however, neither the -appellant nor anyone elSé"appeéféd
on his behalf till the closing time,-therefore, the appeal in hand

stands dismissed in default. Consi'gn.

03. Pronounced in open couft at Camp Court Swdl and givén
% % % - under our hands and seal of the Trlbunal on thzs 03 day of July,
i

L 2024

Yt (Muhamnf4d AKbar Kheh)
Member (E)
Camp Court Swat A - Camp Court Swat

_*Kamranmilal*
N }
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Appeilant in person Nplesent Mr. Zahir Shah S I (Legal) '

& 2,

i L e 3
alongwith Mr "Asad Ali Khan Assnstant Advocaf,e General ~

3 .

i
for the ‘respOndents presenfq. ; Y ‘

Appell'ant requested for adjournment on the g';bund'tl{ét' |

his counsel'hés not turned up from Peshawar. Adjéurned. To

come up fon alguments on % 02. 2024 before the DB at I

r e 'r.. - y g : +f
. e :  o :".' - Camp Court Swat. Parcha Peshi given to the partiest 3
O Nﬁ-r 8 BS ¢
KPQ’ N ;' & e {
PO.?:.: A (Rashidd Bano) . 3
BT Member“(J) S ' Member (J) '
R S Camp Court Swat ' : Camp Court Swat
%:\’thégm l/lm_in“'";, . , i o
.:'.“‘; - - ks g—
’
08. 02 2024 -“T'our to Camp Court Swal has bccn cancelled, lhereforc} to comg b
A i e .
i .
up 101 the same as before on 09.05. 2024 ¢

IR
-~
=y

(')9.05-.:'202& | Appellant in person presenf.’ Mr. Muhammad Jan I%arned T ‘

L District Attorney for the respondents present. : b
‘G’A“”'%Em Former stated that his learned counsel is not in atteridanée

- "‘. . . . : Z ;
. . sa¥ - due to general strike of the lawyers. Adjourned. To come up for i

S t

arguments on 03.07.2024 before D.B at camp court Swat. .l;’archa : x

RN

v
>

| Peshi given to the parties. < , - |
.+ (FareeHa Paul) : ' (Rashida Bano)

Member (E) Member (J) ° . ' .
Camp Court, Swat e Camp Court, qu_t : O

R TR IR

* . Kaleemuilah | : o . i
: S . : ;- i,
. . .
4 sy

1

¢
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L _0‘"6.1.1.;2(.)-23 | ~ Appellant in person preseﬁt. Mr. Zahir S_hah,- S.1 (Leg;il) :
alongwith Mr. Muhammad Jan, District Attorney for the
respondents present.’

Appellant requested for adjournment on the ground that
his counsel is indisposed. Adjourﬁed. To come up for
L : arguments on 05.12.2023 before the DB at Camp Court
. SCanng | . o
peh-sps-r . Swat. Parcha Peshi given to the parties.
3 .

(F areet}ﬁul) . | : (Salah-Gd-Din)

Member (E) . : Member (J)
Camp Court Swat Camp Court Swat

*Naeem Amin*

_. 05.12.2023 1.  Appellant in person bresent. Mr. Mohammad Jan learned Deputy
D_istriét Attorﬁey Zahir Shah, S.I for the respondent fé‘spoﬁdé;nts .

présent. :

2. Appellant- requested for adjournﬁent on the ground that her
counéel is not available today. Absolﬁte chance is given to the
appellant to argue the case on the next date failing which appeal will
be decided on the basis of available record without zirgument_s‘. To -

come up for arguments on 03.01.2024 before D.B at camp court, Swat. -

. P.P given to the parti
 KPST ~ | :
P &3 hacem (Muhammad Akbar Khan) (Rashidh Bano)
Member (E) Member (J)

Camp Court Swat

*KaleemUIlah’ '
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‘ 6" June,.2023 1. ~ Appellant in persoh pvresentv . Mr. Muhammad Jan,:lDis_tricty

‘Attorney éloﬁgwith Mr. Faisal Khan S.I (Legal) for respondents |

'pre'sent.
2. Appellant requested for adjournment as his counsel is ndt_
available today. Adjourned. To come ‘up for arguments on

104.09.2023 before D.B at Camp Court, Swat. P.P given to the parties. .

- =D
| p@%hawa? (Muhamfad Akbar Khan) - (Kalim Arshad Khan)
| S Member (E) Chairman
Camp Court, Swat Camp Court, Swat
*Mutazem Shah * ~ -
4" Sept. 2023 1. Appellant in person present. Mr. Fazal Shah Mohmand,

Additional Advocate General for the respondents present.
2. Lawyers are on strike. Therefore, case is adjourned. To
come up for arguments on 06.11.2023 before D.B at Camp Court,

" Swat. P.P given fo the paﬁies.

*a

| A “L-
R eo o
9, - (Muhammad Akbar Khan) (Kalim Apshad Khan)
Member (E) ‘ . Chairman - -
*Mutazem Shal * Camp Court, Swat o Camp Court; SWat




4" April, 2023 '- Appellant in persoﬁ present. Mr,AFazal Shah Mohmand,
o “ Addl: AG for the respondehts present. o

- Written reply/éomments‘ on behalf of the respondents are.

still éwéited. The time provided in Rule—12 of the Khyber
Pakhtunkhwa Service Tribunal Rules, 1974 for ﬁlinAgtrepl'y is 7 |
days before the date fixed but despite providing opp"ortunity the

fespondénts have not filed the comments. Théy are thus placed

A‘ ex-party and their right to file reply stands struék of. To cofne

up for arguments on 02.05.2023 before DB at “camp court

E@?y ar | | /
Peﬁma\" | ' .7
: : (Kalim Arshad Khan)
Chairman

Camp Court Swat -

02.05.2023 Appellant in person present.

Fazal Shah Mohmand, learned Additional Advocate General

~ alongwith Wakil Zada S.I (Legal) for respbndents present.

| | Former made a request for adjournment as his counsel is not
available today. Adjourned. To come up for arguments on
06.06.2023 before D.B at Camp Court, Swat. Parcha Peshi given
‘ E - to'the parties. '
SCANDIED | - : O
B KPS : . ¢t
T Peshawwmr (Fareeha Paul) (Rozina Rehman)

Member (E) Member (J)
*Mutazem Shah* Camp Court, Swat Camp Court, Swat




-~

/7oy
&
i

09.;.02.'2023 - - Appellant in person present. Mr. Asif Masood. Ali Shah, Depﬁt)‘;/

L District Attorney alongwith Mr. Inam-Ul-Hag, .Iﬁspector for the

respondents present.

Representative of the respondents stated at the Bar they have
received the notice on 29.01.2023 and requested for time to submit

reply/comments. Request is allowed: To come up for reply/comments

on 07.03.2023 before B at camp court Swat..

SCAMRIEZED ' L
KPST ‘ ' -
Peshawer; , : _
o (Muhammad Akbar Khan)
Member (E)
Camp Court Swat
07" Mar. 2023 Appellant present in person. Mr. Uzair Azam Khan,
Additional Advocate General alongwith Inamul Hag,
Inspector for the respondents present.
Reply/comments on behall” ol the respondents not
_sub'mittcd. Representative of the respondents fequested for
further time. Last opportunity granted. To come up for
reply/comments on 04.04.2023 betore the S.3 ar camp
court, Swalt. Parcha Peshi given to the parties.
STANNED ‘
.. KPSsT . -
. Peshawsas S
- (FarccBa Pauly’

Member(E)
(Camp Court, Swat)




[ 10112022 . - - Appellant in person present. Mr. Muhammad Riaz Khan
| Pain_&ékhel, Assistant Adv-océte General for the respondenté
. present. :
Réply/commentg oﬁ behalf of respondents 'not submitfed.
Learned Assistant Advocate General shall -intimateA the

respondents for “submission of reply/comments on 08.12.2022

‘before the $.B at Camp Court Swat. o ~ 7/
| - ‘ . ) .
| o L ' (Salah-Ud-Din)
i a 3 -, Member:(J)
Camp Court Swat .
SCANNED :
A : KPSt
: Peshawar

P uW 55 /*‘”3/‘”

05" Jan. 2023 Appellant _41}”0&?5'0%_&'49%53,@{-. Mr. Muhammad
Riaz Khan Paindakhel, Assistant Advocate General -for the

respondents present.

Written reply/cdmmerits on behalf of the respondents
not submitted. Learned AAG requested for time. Granted.
- - . To come ub for written reply/comments on 09.02.2023

before S.B at camp court, Swat.
S8CANNED
KEST

Peshawar A ,
' (F aree‘%&aulz)

Member(E)
(Camp Court, Swat)




Form- A

FORM OF ORDER SHEET

Court of

Case‘ No:- ] 1401/2022

$.No. | Dateoforder | Orderor 6fﬁé}~5roceedings with signature of judge - -
: proceedings.

. 5 . Ce 2 g e T e

1‘_ , 26/09/2022 Tr}e _:appeal of Mr. Muhammad Rehman presented today. by Uzma
: Syed-Advocate. It is fixed for preliminary hearing before touring Single Bench

at Swat on é = /0 < 2zDotices be issued to appellant and his counsel for |
the date fixed.

By the oYder of Chairman

06.10.2022 Learned counsel - for " the ,appellént pre'sen"t.
Preliminary arguments heard. |

~ _Ppoints raised need “consideration, hence the
appeal in hand is admitted to regular hearing subject
to all legal and valid objéctions including the question

.of, limitation. The appellant is directed to deposit

| for1e2) | . o
pgod:i:?’ aposited security and process fee within 10 days. Out district
aouity & respondents be summoned through TCS, the

expenses of which be deposited by the appellant
within three days. To come up for submission of
written reply/comments on 10.11.2022 before the S.B.

at Camp Court Swat.

\
. -

P S

o

(Salah-Ud-Din)
Member (J)

Camp Court Swat




BED ORE :‘;rB Pl_{f‘ IKHWA E'IVICE T CB’.JNAL PE.&:HPV’.‘:R. .
. CHRECELIST B

Case'hl‘e' 5 % k \—\@&m»\ vs i ..&\QS:{ -
;FS.# L Contents L ' ' Yes | No
i 1. | This appeal has been plzesented by _J.LZ.&ES_—.— ' ‘
- Whether Counsel / Appellant / Responder}' / Deponent have 51gned the
- requisite documents? - . e
3. Whether Appeal is within time? : [
| 4. Whether the enactment-under which the appeal is filed menttoned‘? —
5. Whether the enactment under which the appeal is filed is correct” -
L1, Whether affidavit is appended? - ~
7. Whether affidavit is duly attested by competent oath commxssxoner 7 e
8. | Whether appeal/annexures are properly paged? : '
y "~ | Whether certificate regarding ﬁlmg any earlier appea} on the
] subject, furnished?. . -
| iC. | Whether annexures are legible? —
1. | Whether annexures are attested?.- P
12. | Whether copies of annexures are readable/clear? -
13. | Whether copy-of appeal is delivered to A.G/D:A.G? —
14 Whether Power of Attorney of the Counsel engaged is attested and _ o
" | signed by petttianer/appellant/respolldents? B i
15. | Whether numbers of réferred cases given are correct? 1Y
; 16. | Whether appeal contains cuttmgs/overwntmg‘7 C X
17. | Whether list of beoks has been prov1ded at the end of the' appea1‘7 '
i8. | Whether case relate to this Court? ‘ —
19. | Whether requisite number of spare copies attached? —
20. | Whethér'complete spare copy s filed in separate file cover? g
r__21 | Whether addresses of parties gtven are complete" I
"22. | Whethér index filed? : - -~
23. | Whether index is.correct? i -
54. | Whether Security and Process Fee deposited? on
: Whether in view of Khyber Pakhtunkhwa Service Tribunal Rules 1974
25. | Rule 11, notice along with copy ofappeal and annexures has been sent
to rPapondents? on .
26 Wi nether coplcs of comments/reply/rejomder submitted? on
Y Whethg; popies of commerits/reply/rejoinder proylded to opposite v
- ’ party? on’ ‘ ' .. - : ‘

Itis ccrtiﬁedj that formaliiies/documentétion as required in the above table have been fuifilled. '

Name: E LY Z D sued

Signature: L u}w\_/é

| . .
| . . . .
- -

" o Datgd: o )',L--S.-';’DSJ‘Q.' .‘
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e BEFORE THEKPK SERVICE TRIBUNAL PESHAWAR

AYp SCANNED
APPEAL NO f&(% { 12022 ANNED
‘ Peshawar
Sajjad Hussain V/S Police Deptt:
INDEX
S.No. | Documents " Annexure Page No.
1. IMemoofAppeal | —-ee- 01-06
2. | Copy impugned order -A- 07
3. | Copy of tribunal judgment -B- 08-22
4. { Copy of departmental appeal -C- 23
5. | Copy of supreme court -D- :
judgment Wy — B2
6. | VakalatNama | oo . |
AAVID o
APPELLANT
THROUGH: /
o
(UZM& SYED)

&

SYED NOMARN ALI BUKHARI
(ADVOCATES HIGH COURT)




E\ﬁiedm-@a?

R%mr—w THE APPELLANT MAY BE REINSTATED WITH ALL -
36 \q | > BACK AND CONSEQUENTIAL BENEFITS. ANY
~ OTHER REMEDY WHICH THIS AUGUST TRIBUNAL
DEEMS FIT AND APPOPRIATE THAT MAY ALSO BE -
AWARADED IN FAVOUR OF APPELLANT. '

I¢
S
BEFORE THE KPK SERVICE TRIBUNAL PESHAWAR : -

APPEAL NO. 41401 12022
) Khyber Polahtfkivwa
Service Tribunal
Sajjad Hussain Ex-Constable No. 522 Plary N_"'ﬂi.@*“ .
PS Totali, District Bunir putca b9 2025

. A “
........................................................................... ppellant)

VERSUS

1. Inspector General of Police ,KP Peshawar.
2. The Regional Police officer, Malakand, at Saidu Sharif Swat .
3. District Police Officer Buner.

............................ (Respondents)

APPEAL UNDER SECTION 4 OF THE SERVICE
TRIBUNAL ACT, 1974 AGAINST THE ORDER DATED
15-5-2009 WHEREBY THE APPELLANT WAS
DISMISSED FROM SERVICE AND AGAINST NOT
DECIDING THE DEPARTMENTAL APPEAL OF THE
APPELLANT WITHIN STATUTORY OF 90 DAYS.

THAT THE ACCEPTANCE OF THIS APPEAL, THE
ORDER DATED 15.05.2009 MAY BE SET ASIDE AND




RESPECTFULLY SHEWETH: -7

FACTS:

Facts giving rise to the present service appeal are as under:

1. That the appellant was the employee of the police and was on the
strength of the police force Buner. '

2.  That during Taliban Militancy in Buner appellant was dismissed
from the service by the respondent no.3 vide order dated 15.05.2009.
Copy of impugned order is attached as Annexure-A.

3.  That, neither any show cause, charge sheet, statement of allegation,
inquiry, opportunity of defense, final show cause notice; opportunity
of personal hearing has been served and provided respectively nor
any publication has ever been made calling him for assumption of his
duty.

* 4. That some of the colleagues of the appellant have been re-instated by
the Service Tribunal, Peshawar . Copy of Judgments is attached
as Annexure-B.

That appellant Feeling ~Aggrieved, immediately preferred
departmental appeal before respondent no.1& requested therein that
case of the appellant is at par with those police officer, who have
been re-instated in to service by service Tribunal Peshawar, so the
appellant has also entitled to re-instatement on principle of
consistency and law of good governance as held by the Supreme
Court of Pakistan in Judgment cited as 2022 PLC c¢s 94 and 2021
SCMR1313. Copy of departmental appeal and judgment of
Supreme Court is attached as Annexure — C & D.

That the departmental appeal of the appellant was not responded
within statutory period of 90 days, appellant being aggrieved of the
impugned order of respondent and having no other adequate and
efficacious remedy, file this service appeal inter-alia on the following
grounds amongst others.




GROUNDS: |

A)  That the appellant has not been treated in accordance with law, rules
' and policy on subject and acted in violation of Article 4 of the
Constitution of Islamic Republic of Pakistan 1973 by the respondents

and the appellant has been dismissed from his legal service without
adopting legal Pre-requisite mandatory Legal procedure. The order
passed in violating of mandatory provision of law, such order is void

and illegal order according to superior court judgment reported as

2007 SCMR 834. Hence the impugned order is liable to be set aside.

B)  That the impugned order was retrospective order which was void in
the eye of law and also void according to Superiors Court Judgment
reported as_2002 SCMR 1129, 2006 PLC 221 and KPK Service
Tribunal Judgment titled as Abdul Shakoor Vs Govt of KPK.

C)  That according to superior court judgment reported as 2015 SCMR
795 there is no limitation was run against the void order. Moreover,
the Supreme court of Pakistan has laid down vide reported judgment
PLD 2003 SC 724 and 2003 PLC (CS) 796 that the delay if any shall
be condoned in respect of employee where delay already condoned
in identical circumstances. All the person shall be treated equally
who are sailing in the same board this principle is also held in latest
judgment cited as 2021 SCMR 1313 and 2022 PLC cs 94.

D)  That the appellant has highly been discriminated. Other police
officials, who were also dismissed with appellant have been
reinstated by the respondent No 1 and KP Service Tribunal, whereas,
appellant has been denied the same treatment. The case of the
appellant is similar and identical in all respect with those, who have
been reinstated.

E)  That neither charge sheet, statement of allegation, show cause notice
was not served upon the appellant nor was inquiry conducted against
the appellant, which was necessary and mandatory in law before
imposing major punishment which is violation of law, rules and
norms of justice. '

F)  That the appellant has not been treated according to law despite he
was a civil servant of the province, therefore, the impugned order is
liable to be set aside on this score alone.

G)  That no chance of personal hearing was provided to the appellant and
as such the appellant has been condemned unheard throughout.

H)  That the appellant seeks permission to advance others grounds and
proofs at the time of hearing.




A
w7

It is, therefore most humbly prayed that the appeal of the
appellant may be accepted as prayed for.

QLA e

APPELLANT
Sajjad Hussain

THROUGH:
y—
(UZMA SYED)
' &
(SYED NOMAN ALI UKHARI)

ADVOCATES, HIGH COURT
6] - =2




BEFORE THE KP.SERVICE TRIBUNAL PESHAWAR

APPEAL NO. /2022

Sajjad Hussain ‘ V/S Police Deptt:

CERTIFICATE:

It is certified that no other service appeal earlier has been filed
between the present parties in this Tribunal, except the present one.

2D HAS

DEPONENT

LIT OF BOOKS:

1. Constitution of the Islamic Republic of Pakistan, 1973.
2. The ESTA CODE.

3. Any other case law as per need.

(UZMA SYED)

ADVOCATE HIGH COURT

N -




BEFORE THE KP SERVICE TRIBUNAL PESHAWAR

APPEAL NO. 12022
Sajjad Hussain R Police Deptt:

AFFIDAVIT

I, Sajjad Hussain, (Appellant) do hereby affirm that the
contents of this service appeal are true and correct, and nothing has been
concealed from this honorable Tribunal. |

DEPONENT

&

Sajjad Hussain
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'ORDER:

. \’here 1s you Comtablc Srmnd Huswm Nu "‘.2.2
While po':ted P.S Togalm '1cco:dmg to the' xcpml recgived o Ui
- office \-ade D D: No.7 7.dated 2442009 you. left the: plau: of- dut} wzth DUl
'::va.r..c cauise’ and intimation to your: ofﬁcc in c_h.ugc Jsinge then }uu lmvc
‘been un- authonzed abeencc'from dutv tlmt isfrom lh:s constitite: rm~_-
co:m'*t' .Qri-vour partanda such yvou: are: bablc to action under section: 5
~'sub secuo'l( ). of ; thc rcmoval from sérvice. (Spccnal Powcr ordmrmw.
: 9000)(-\mended )Ordmancc 2001.
I'have:: come 10 Lhe ‘conclusion that cither thc accuch polwc
-’Aou.ce‘ ‘nas ceased 10-be. efficient: and. exhibit” cowardzce or. rcasonabl)-
suspected of being assocxated with’ lhosc. engagcd in subvcrswc a(.uvmc
dunng op°rauon of the. militants in- Buner District: .
I, as-competent: ‘authority’;am: Jtherefore, satxsﬁed to- procccdf '
.,u.‘.ce‘ secuon -(3)-of sub section. (4) of the! rcmoval from service (Speciul
‘paower: oromance .2000). (Amendmem )ordmance '7001 and’ duspcnsc with;
“me ‘encuiry proceeding as laid. dewn in"the .said ordinance and am
: u"u":ea s‘;-.zsﬁed that ‘there is no need of: holdmg dcpartmcnml €nquiry
_since tHe accused- Pohcc Officer. Constable Salnd ‘Hussasin ‘No 522 has.
‘been found’ guilty of" gross ‘misconduct as defined in. the ordmancc —
IMr -aBDUR RASHID. D. PO Buner . as: competem authority’ lherel'orc.;
' uppose major pena.lt) bv dlsrmssmg him'from scrvxcc from the. dalc ol' his’
~absence.. o

BRY
v,

mwwmrmmrzmwwmz
BUNER '

‘é‘j E“'?i?f ‘B
USTED
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_ORDER:

L \\’here 1\ vou Con%tablc Sn]_)nd llussum No a....
\\1‘111** po<ted P.S 'lmalm accoxqu to’ the report, reccive o Gin: Lhis

-oifice. “vide D DiNo datcd '>4 4 2009 you left the: plm,c fduL) wzth Ut
'vahc cause and mnmauon to vour ofﬁce in Cll.ll‘[,(: sinee-then )uu hdvur

en un authomxd ab%encc from dulv tlml s from 1his conslltutv rm o

g co:mnt» On Yourpart ‘and a such, yvou are’ Tiable 1o action: under sgetion. 8
sub -'section(4) - of the removal from ‘sérvice (Spccxa! Power: ordmnnu:

"»’OOO)(%mended )Ordmancc 2001.

I: have. come 1o the conclusion that cither thc accused- polw _

-officer ‘has’ ceased 10: be el’ﬁcwnt and exhibit’ cowardnce or. n.asonably-
: sucoec«ec ‘of -being associated \\uh thosé eng,agcd in. subvcrswc, awvmc :

curing’ op—*rauon of the militanis-in Buncr District. A
I, as competent’ authority’;am thcrcl’orc satzsﬁed to procccd

mce. secnon {a) ‘of sub'section, (4) of the: rcmoval from service. (Special

power’ ‘ordinance 2000} (Amcndmem )ordmancc ”001 ‘and’ d:spcnsc with
the encam*'proceedmg ‘as-laid down in:'the said ordinance and. : am
-further saiisfied: that there is no need of- ‘holding dt,partr“.cmal e€nquiry’

_sincé. the, accused Polxcc Officer .Constable: Sayﬂd Hussasin :No“522 has.

_'-o*-en found gmlt\ of.; gross mnsconduct ae deﬁned in-the nrdmancc
LM 'XBDUR RASHID D. P.O; Buner as- competem authont\ lherefort.
. xmpose major pcnalt) by dxsmlssmg him. from scn'xcc from the dalc of his*

" zbsence. .

~ DISTRICT PoLItE OFFICER
~ BUNER
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: BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR i-

RSl @

Servrce Appeal No. 874/2019

,Date of Institution ... 20.06.2019

Date of Decision ...  05.01.2022 ‘\i o

Aurangzeb Ex-Constable No. 390 District Buner.

~ | (Appellant)
VERSUS
~ The Regional Police Officer, Malakand, at Saidu Sharlf Swat and one another..
: - (Respondents)
. Uzma Syed, | _ -
.- Advocate : : . For Appellant -
" Noor Zaman Khattak,
District Attorney ' For respondents
. AHMAD SULTAN TAREEN CHAIRMAN
‘ATIQ-UR-REHMAN WAZIR MEMBER (EXECUTIVE) -
JUDGMENT
ATIO UR-REHMAN WAZIR MEMBER (E). . Brief faets of the

case are that the appellant while serving as constable in pohce department was .
proceeded agalnst on the charges of .absence from duty and was ulimately
dismissed from service vnde order dated 30- 05 2009 agatnst which the appellant ‘ )
filed departmental appeal followed by service appeal No 1385/2317 wh'ch wat
allowed vide judgment dated 29-01- 2019 with direction to the appellate authonty
for re- decrdmg the appea! of the appellant within three months on merit and in |

'-accordance Wlth law. On recelpt of the judgment, the respondents oncel again -
Aregretted his departmental appeal vide order dated 27-05-2018, agalnst which

o the 'app'ellant filed the instant service appeal with prayers ,tha- the 1mpugned-

. f'orders dated 30-05-2009 and 23-05-2019 may be set asrde and the appellant may. "

|  be re«inetated in service with all back benefits.




02 Learned counsel for: the . appellant has contended that the lmpugned

lrable to-be set asude that the appellant has not been treated in accordance Wlth: o
codal formalltaes required for rmposmon of major penalty of dlsr'ussal from servrce' :
has not been fulfilled, while issuing the impugned orders ‘that the respondents, N
acted in arbltrary and malafide manner, while issuing lmpugne:l dismissal orders

dated 30-05-2009 and 27-05- 2019 that the 1mpugned order is void in a sense

that retrospectlve effect have been given; that imposing major penalty of -

dismissal for 25 days absence is a harsh punishment and contrary to the norms of ,

St o -

-~ natural ]ustlce ‘that the appellant absented due to life threat to his person and hls, :

e

family dde to militancy in the region, hence his absence was not.willful, but was

;} - \J;\\N\ﬂﬁ compelllng reasons;. that no regular mqurry has been conducted in the-

matter, which is must. before imposition of maJor penalty of dlsmsssal from

e et o

. service; that the appellant has been condemned unheard as no opportunity of :

B . defense was afforded to the appellant.

'03., Learned Dlstnct Attorney for the respondents has cmtended that lt |s..’_'

correct that some of the police personnel including the appellant absented frorn "

et st B et

their duty dunng the penod of militancy but after pak army operatlon the absent‘

pollce personnel joined their duty but the appellant falled to recume hIS duty well'_- -

N tlme that being member of a dlscrphned force, the appellant absented hlmself."'_
from lawful duty, thus he was rightly dismissed from service' that vide judgment

of this trubunal dated 29-01-2019, departmental appeal of the appellant was
examlned and the appellant was called in orderly room but the appellant failed to- |

prove his innocence, hence his departmental appeal was re]ected bemg barred by' '

- time.

04. We have heard learned counsel for the parties and have perused the

orders are vord agalnst law and norms of natural Justlce, hence not tenable and' Lo

“law, as such the respondents violated Article 4 and 25- of the COl’lStltthlOﬂ that. L




A 05. Placed on record is an earller Judgment of thls trlbunal in servrce appeal

No 1385/2017 in favor of the: appellant which shows that the appellant was L
dlsmlssed from service W|thout conductlng any inquiry agalnst the appellant, nor'-_',””" =
-any showcause was served upon the appellant and the appellant was condemned R

: unheard In view of the lllegalrty on part of the respondents the |mpugned orders '

were set as:de and the appellant was re- -instated m servrce W|th drrectlon to the ; ',
respondents to re- decnde appeal of the appellant in’ accordan*e wrth law.. In a'
manner, the period of Irmrtatron was condoned in submrssron of departmental
appeal but the respondents again filed his appeal on the r:sue of I:mrtatlon:
without touch:ng merits of the case, which amounts to negatlon of the verdlct of
this tribunal and on this score alone, the impugned orders are Ilable to be set
aside. Besrdes, the respondents in many other S|m1lar cases has already 're}_.'.-

- mstated other pohce personnel, who had deserted due to mllltancy and many !_' |

others were re-mstated by this trlbunal hence under the prlncrple of consrstency,' -

- the ap‘pellant also 'deserve the same treatment.

'. l. : | | . 06. In view “of the foregoing discussion, the instant appeal is accepted The .
.'lmpugned orders dated 30-05- 2009 and 23-05-201%9 are set asrde and the . .
,appellant is re- mstated in service. The mtervenlng penod is treated as extra
_ ordinary Ieave without pay. Parties are left to bear therr own costs Frle be_:}. i»-". .
consigned'to record room.

;. ANNOUNCED
05.01.2022

% =Y RN

(ATIQ-UR-REHMAN WAZIR)

' (AHM ) ,
' - CHAIRMAN ‘MEMBER (E) .
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“ "j-(/“)’lﬁ - ANY OTHER REMEDY 'WHICH ' THIS AUGUST

Saeed Ullah EX- Constable No 1655 L ‘, S .. 2 ali 25’2‘ =
Distt: Swat. = . | L &@{D/[ ?,
' ........... : ...... '7..;(Appe'llant)

V]:RSUS T _".
1. +The Reg1onal Pohce Ofﬁcer Malakand Sa1du Shanf Swat
The Dlstrlct Pohce officer Swat |

e e e ..(Respondents)

“ APPEAL UNDER SECTION 4 OF THE KPK SERVICE
' TRIBUNALS ACT, 1974 AGAINST THE ORDER
' '29.11.2017 WHEREBY; THE DEPARTMENTAL APPEAL
- OF THE APPELLANT AGAINST THE ORDER DATED

05.12.2008 HAS BEEN REJECTED FOR NO GOOD
GROUNDS. '

 THAT ON ACCEPTANCE OF THE INSTANl bERVICF .
APPEAL, THE ORDERS DATED . 29. 11, 2017 AND =
05.12.2008 MAY PLEASE BE SET ASIDE AND THE -

" APPELLANT MAY BE REINSTATED IN TO SERVICE

- WITH ALL BACK AND CONSEQUENTIAL BENEFITS :

.., - TRIBUNAL DEEMS FIT AND APPROPRIATE THAT
_.“MAY ALSO 'BE’ AWARDED IN FAVOUR = OF
'APPELLANT L ST

. N




N

s yeiy

record perused

Vide our detailed' judgment" of today, placed 6n file of Service

Appeal beanng No 5/2018 tltled “Noor-UI Amm Versus The Reglona1 '

Police Officer, Maiakand Saldu Shanf Swat" the lmpugned orders are ‘set

N

as:de and the appellant IS re mstated in servrce Slnce the appeai is

' decnded on technrcal grounds more. s0 whlle keeprng in view the conduct B

- n

of the appellant he. is not entltfed to any of the back benef‘ ts, hence the -

absence perlod as’ well as the rntervenmg penod durrng whrch the

appe!lant not performed duty shal! be treated as extra- ordrnary teave '

: wrthout pay. The department is at Ilberty to conduct de-novo inquiry

. agalnst the appellants |n accordance wrth law. Parties are 1eft to bear therr

own costs F:Ie be conSIQned to record room.

ANNOUNGED o
28.01.2022 .

(AHMAD SUL> AN TAREEN) B (ATIQ UR—REHMAN WAZJR)

i Cogry L




The Regional Police Officer, Malal
B
-

Uzra Syed,

AHMAD SULTAN TAREEN
ATIQ-UR-REHMAN WAZIR

Date of Instltutnon

Date of Decxsmn

Noor-Uk-Amin, Ex-Constable No. 75/RR Distt: Wi, . | -

CVERSUS
<and,4 Saidu Sharif, S

R

.Serv_it:e -Appeal Nﬁo.AS‘/ZO.l-S. |

28.12.2017 -
28.01.2022 -

v

wat and one another

(Respondents)

:Appell_lantf o g

Advocate r
NoorZaman Khattak - C R
Dlstnct Attorney - Far respondents -

B .’C'I
o

i

‘JUDGMENT

ATIQ UR~REHMAN

wAzIr{ MEMBER |(E

shall dtspose of the mstant >etvice _app.ea‘IA as W

serylce appeals, as common tq;uesti.on of Iaw.j-‘and fa

servi;:e Appezi bearing No. 6/2018 titled N

'aew:ce Appeal beanng No. 7/2018 tztled S

2 aeed Ullah
3, oerwce Appeai bearlnd No 8/2018 tltled UPald Ullah
: Brief fa'cts_of the case are that the appellal

o2

Police. D'epart'ment was proce

=eded agamst on: the
and was ultlmately dlsmlssed from service vude «

' ;aggneved the appeiiant ﬁled departmental ap

]
' .'
i

v.“
e
o :5.'5

(_‘)_--

AIRMAN

EMBER (EXECUTIVE)

]

' Th|s smgie Judgment

ell as the follow:ng connected

cts are lnvolved therem - ‘

L ]

Al

’(\is\\l

nt while servmg as Constab!e in
p r_harges of absence from duty :
rder dated .1.2.-:1.0,--.20'09. Feeling

pe’al, which was'*t'ejected vide -




R

- 03.  Learned counsel for the appellant has rontended thal: the appellant has '

- the appellant was.rejected belng barred by il

. void, hence no limitation would run',aga.in's't

" that this tribunal in similar cases has'already granted condonation of delay and

orcler dated 2'9-11-2017,_ hence the instant service appeal with"pravers 'tha't the
impugned orders dated 12-10-2009 'and"29-11 2017 may. be’ set asrde and the

appellant may be re-instated in service 'v_vith all back benerc ts

i

not been treated in-accordance with '_law, her
had:badly ‘-been violated' ‘that the lmpuc_jned order has .been passed in volltlon of

mandatory provrsron of law hence such order is vord and 1llegal Rehance was

’placed on 2007 SCMR 1129 and 2006 PLC CS 221; that, departmental appeal of -
| me, but_‘, srn-ce'the 1mpu;55;ned order IS
void o}fder Reliance was placed'on o
2015 SCMR 795; that delay if 'yanyis condonable if delay already condoned n
identical cases. R‘ellance;'was piaced on PLD 2003 SC 724 and 2003 PLC CS 796
gr'anted relief, ‘hence the' appellant is alsc’entltled to the same under the |
prlnclple' of consistency; tha.t the'appellant has been dlscnmlnated as other
police ofﬁcials' who yvere dlsm'lssed With 'tha appellant have been re lnstated |

‘ Apellant has been denred the same treatment

04 Learned DlStI‘ICt Attorney for the respondents has contended that the

appellant wrllfully absented hlmself from Iawful duty wnthout permlssron of the

. competent;authorlty,‘ hence he was rssue:l with charge' sheet/statement of

o allcgatlon and proper mqurry was conducted that despite repeated remlnders,_

_ the appellant dld not Jom the drscnplmary pro ‘eedrngs that rlght from the dare of |

| : his absence i.e. 06 01 2009 tlll h|s order of cllsmlssal le 12-10 2009 the

. '_ appellant nerther reported hrs arrrval nor botheredl' tov join mqurry. proceedlngs
ATTESTED

rather remaln dormant Wthh clearly deplcts his d{i_sln'terest in his official duty;

t that after fulﬁllment of all the codal formalltres, the appellant was awarded major "¢

punlshment of dlsmlssal from service ln absentia, that the appellant preferred

e © J‘_.‘-‘,

ce nr., rlghts secured under the Iaw E




departmental appeal after Iapse of 8 years WhICh was reJected berng barred by

time; that stance of the appellant belng devord of merit may be drsmlssed

05 * We have heard learned.'counseljffpr the parties,'and have: perused the

Crecord.

06. Placed before us |s cases of pollce constables who alongwrth many other , |

police personnel had deserted therr JObS in the wake of msurgency in Malakand :

'
lelSlOl’l and partlcularly in Dlstnct Swat Polrce department had constrtuted a

committee fo'r. cases 'of desertron and taking humanltarlan view, re—rnstated such = -
personnel lnto service in large number Placed on record is a notlfrcatron dated

01- 11 2010 where 16 smlarly placed employees had been re- lnstated on. the.

recommendation or the'committee constrtuted rfor the 'purpose. cher,cases of

r

_similar nature have been notlcecl by thlS tnbunal Vvhere' the’ provincial

+ government had taken E lenlent view keeplng in vrew the pecullar c1rcumstances
4 L ]

fin the area at that partrcular time and re rnstated such deserted employees in

, ‘2" sarvice after years of their dlsmlssal Even thlS tribunal has already granted relle

-

in simil 'ature cases en rthe prlncrple of con51stency Appellants are also

mongst those who ‘had deserted tl'l‘elr JObS due to. threats from terronsts

Coupled with thls are dents in the departmental proceedrngs, whrch has not been

' conducted as per mandate of law as the appellant in case of wrllful absence was

requsred to be proceeded under general lavy ie. Rule 9 of E& D Rules, 2011,

Regular 1nqu1ry is. also must before“ 1mposrt|on of ma]or punlshment of drsmnssal '

from servu:e whlch also was not conducted

1

- 07 ) Consequently, keepmg in VleW the ,prmcrple of conslstency, the nmpugned,

& orders are set asrde and the appellants are re- 1nstated in servrce Since the '
appeals are decrded on: technlcal grounds more 50 whlle keeprng in vrew tha
S tin” conduct of the appellants they snalf not be entrtled to any of the back beneﬂts
7 ol

s -

. hence the absence perlod as well as the rntervenrng penod during whrch the - }

: appellants has not performed duty shall be. Areated as extra ordrna.y leave




without pay The department is at hberty to conduct dé “novo- mqunry agalnst the

' appellants in accordance wsth law Partles are !eft to bear their own costs File be

' consigned to record room.

" ANNOUNCED
28.01.2022. !

(AHMAD SUL‘rAN TAREEN) . R (ATIQ -UR-REHMAN WAZIR)
CHAIRMAN SR MEMBRR (E)
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L THE § HYBER PAKHTUNKIHWA SERVICE TRIBUNAL PESHAWAR

Service Appeal No. 508/2018

Date of Institution....

Date of Decision ‘

11.04.2018 -

24.01,2022’ |

Muhammad /‘yub S/o Sher Ali Khan R/o Navay Kalay Mmgora Swat, Ex- Constable

No. 1460, PS, Imam Dhery, SWEL

VERSUS

District Police Officer, Swat and others.
| R

. r

(A_ppeiiant)

| (Respondents)

R P T S BT
Arizan Saiful Kamal,
Advocates

Asif Masood Ali Shah,
Deputy Distiict Attorney

AN TAREEN
?;"RZE'J{?-@AN WAZIR

g P I CU g ——

——w.~

%}EEQ—U%REHMAN WA?ER.MEMBER (E)':- Brief facts or the case are -
-mr the 'ar)p@ilant while serving aé ‘Constable in PoIiCe Dép-artmeni': Was
orocéeded agamst on the charges of absenf‘e from duty and was ultimd*ely
-r:!ismlssed .'rom ser‘v;ce vsde.order dated 21-02-2009. Feehng aggnevecl the’
opelant fned departmenta! appea1 dated 20 03- 2009, whlch was rejected vide

order dated 18- 09 2017. The appeliant filed rewsmn pet:t:on dated 27-09-2017, -

o'z"z ZC-—H-‘— 018 hence the mstant service appeal thh pravers that the ;mpugned , '

a.derc dated 21-02-2009, 18 09 1017 and 03- 10 2017 may 'be set aside and the

| For Appellént‘

For respondents .

CHAIRMAN

 MEMBER (EXECUTIVE)

- - -

which was also rejected vide order dated 03 10-2017 uommunlcated to appeilant

4 peiion' Tay be ie—mstared in service with all back- benef its.




&
N

L _.\l. .":'" . | . .‘.Al .

| 2. Learned counsel for the appellant has contendcd that the appellant has

not been ated in accordance with law, hence his nghts secured under the
Constitu’cuon has badly been wolated' that the impugned order is against law,’
facts and norms of natural Justlce therefore not tenable and liable to ‘be set
. aside; that absence of the appellant was not wrllfu! but was due to compellsng
reason of terrorism in the area and which does not constltute gross.misconduct
enta:llng major penalty of dismissal; that the penalty SO awarded is harsh whlch
does not- commensurate with gravnty of the gurlt that the appellant has been
_dlscnminated asi similarly place'd employees were re-instated but case of the

appeliant was not considered. . ' oo

l
’ _' 03. Learned Deputy District Attomey for the respondents has contended that
[ the appellant willfully absented .h"ims'e_lf from lawf.ul ’duty and did‘; not"tnrn up
despite repeated summons' that the appellant while posted at Iman% Dheri .check |
post Police . tatlon Kanjo absented himself wnthout perm:ss:on of the competent
aythority vide dally diary No 11 dated 17-10-2008' that the appeliant was issued
f"rellcnt was summoned |epeatedly but he d|d not turn up, hence he was
proceeded ex-parte; that after fulfillment of all codal forma]ities the appellant”
| was awarded with. majcr punishment of dismissal from serv:ce vide order dated 2-
02-2009; that the appellant filed departmental appeal wuth delay- of more than

saven year, which was considered but was rejected v:de order dated 11-09-2017

being barred by time.

05, Placed before us is case of a police constable who alongw:th many other
police personnel had deserted their jObS in the wake of .lnsurgency in Malakand
division.and particularly in DiStrict Swat. Police department had constituted a

committee for cases of desertion and taking humanitarian view, re-instated such-




parsonnel into service in !arge number Placed on record is a notmcatron dated
30-11-2010; where 253 5|m;larly placed employees had been re- lnstated on the
ommendatton of fhe committee constituted for the purpose Vlde another

4

order dated 07-02-2012, batch of another 12 employees had been re- mstated m.'
ser'{/tce. Yet another order dated 15—0372017 would show. that simifarly placed
' employee h_ad been re-instated. 'opon hiS'revision pebitio'n on the ground‘ of length-
of his service and threats from Ta!iiban. Other c.ases of similar Anature are available -
on record, which would sugg‘est. that the provincial goveroment had taken a
!en‘;e’nt view keeoing in view the peculiar,ci'rcumstances in .the area at that |
pas;ti%:uiar time. 'I[iven“this tribunal has already 4_gc"'anted relief in sigmiia.r nature
cases on the principle of consiste'nCy.~AppeIIant is also one am‘ong thoee, who had |
-:jesert‘ed his job due to thre‘ate from terljorists.'Coupied With t_his are dents in the.
deg}ai“tmenta!' _proceedings, which h'as not been-conoocted as oer mandate of faw,
as the eppellant in case of willful absence was vequsred to be proceeoed under‘ .
eneral law i.e. Rule-9 of E& D Rules, 2011 Regular mqusry is a!so must before

et

imposition of ma]or pun:shment of dtsmlssal from serv1ce wh|ch also was not

conaucted. -

Gs. - In view of the situation mentioned above and. keeping‘in view the p_r_inciple
_0f consistency, we are inclined to'p'artiéily accept the‘iostant.appeai by-convertin_g
the major penalty of removal from service into m'mor penalty of etopparje of
increments for ‘wo \/ears The mtervenmg period is treated as Ieave WlthOUt pay.

Parties are left to bear their own Ccosts.. Flle be consigned to record room

ANI\IO_L!NCED

ey
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{1}
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Qx_ﬂkaaju ‘ '
(AHIVAB SULTAN TAREEN) | ~ (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN s MEMBER. (E)
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arbab Saiful Kamal,

uL"ii:’.‘, T E KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR

Serwce Appeal No. 498/2018

 Date of Institution .. 10.04.2018 .
Date of Decision . 24.01.2022-

'frqh:n Ahmad S/o She: Zada R/o Vliiage Kokarau Swat, -Ex- Constabie No. 1834
District Police Swat. ; e (Appellant)

VERSUS

District Police Officer, Swat and others” . L (Respondents)

Advocate - S For Appellant -
Asif Masood Al Shah, .
Deputy District Attorney . For respondents
| AHMAD SULTAN TAREEN .. CHAIRMAN
ATIHO-UR-REHMAMN WAZIR MEMBER (EXECUTIVE)
,.n""”f ...................................
Dy
AT JUDGMENT :
ATIO-UR-REHMAN WAZIR MEMBER (E):- - This single 'judgment

shaij dispose of the instant service appeal as well as the conne'cted- Service Appeal
pearing No. 571/2018 titled “Aamir’ "_Shah Versus District Police Officer, Kohat and

two others”, as common question of law and facts are involved therein.

e

Brief Facts-.of the case are th’at the appellant whiielqerving as constable in
police department was proceeded agam.,t on the charges of absence and was
uitimately dlsm!ssed from service vide order dated 21- 02 2009 Feelmg aggrieved,
the appellant filed depa*tmental appeal dated 20-03-2009 which was not

ze@ponded Subsequent appeal was submltted to ra\spondent No 2, which was

rejected v1de order dated 12- 03 2018 hence the mstant service appeal with




psayers tl*a’r the lmpugned orders dated' 21-02- 2009 and 12 03-2018 may be set

" aside and the appellant may be re- instated in serwce with all back benef ts.

03, Learned counsel for the appellant has contended that the appellant was
rnsmissed from servu:e on the charges of absence but absence of the appellant
was not vvlliful but was due to compelllng reason of terrorlsm that a Iarge'
number of police personnel had deserted their jobs due to threats of Taliban who
were again re- instated in service vide orders dated 30 11- 2010 15- 03 2017 and
9-08-2017, but case of the appellant was not considered positively; that this
Tribunal in numerous cases has already granted relief to the snmilariy placed
employees and the appellant is also requesting for the sarne treatment under the |
oring Iple of consnstency, that absence of the appellant was not willful, which does
not constuute gross misconduct and the penalty SO awarded is harsh which does
not commensurate with grawty of the guilt; that the impugned order was lssued
with eetrospective effect, which. is vold ab |mt|lo;_that no.codal for;'malitie‘s were
fulfilled and the appellant hasnot been treated in a‘ccordance yvith law, hence his

/
rights sec /leﬂ undei the Constitution has badiy been Violated

““““

-
L

4. l.earned‘Deputy District Attorney ‘fOr the respondents has contended that

the appellant was proceeded against on the charges of willful a'bse‘r';ce from duty,

“therefore proper departmental p'roceedings were initiated against him, which

* culminated into- hIS removal from service under RSO 2000 that the appellant file -

departmental appeal with a cons:derable delay, which was re]ected being barred

oy time; that numerous other officials were re- mstated in'rc serwce but every case

has its own merlts whereas the appellant was awarded punishment for his own

conduct; tnat ﬂnal show. cause notice was aiso served at his home address, but .

the appellant:did not turn up, hence he was proceed_ed in absentia. .

05.  We have heard iearned'counse'l for the parties_ and have perused the

record.




06. Placed-befo're us is case. of"a' police constable who alongwith many other

nolice personnel had deserted their jobs in the wake of msurgency Police

department had constltuted a commlttee for cases of desertron and keepmg in

view humamtar_ian aspect, re-lnstated such personnel into service in large

number. Placed. on record is a notification dated 30-11-2010, where 253 similarly

placed employees had heen re.'mstated-on'the recornmendat_ion of the committee‘
constituted for the purpose. Vlde' another order,-'d_ated 07-02-2012, batch of
another 12 employees had beén re~lnstated in service, Yet another order dated
15-03-2017 l/vould show that simllarly placed employee had been re-instated uponv
his revision petition on the ground of length of his servicevand: cause of terrorism.
Other cases of similar nat‘ure.are a.vailable-‘on record, vl'hich would suggest that‘
the provincial grbvemment had ‘.taken: a lenient view keepilng in view the peculia_r
circumstances in the area 'at' that particular time. Evenl this tribun'al has already
granted leher in similar nature cases under the principle of cons;stency Appellant
is aloO one among those who had deserted his job due to-threats from terrorists. .

[t

Situation at/that particular time was so perturb, as how to proceed such large
L

N numl‘:’)er of cases of desertlon for which publlcatlons were made in newspapers,
l

J

1

hence the proceedlngs so conducted in s,uch Ilke cases were not in accordance

with {aw. In the mstant case no regular inquiry was conducted nor any charge

,sheet/statement of aliegation was served upon the appellant ano the appellant

Was condemned unhea:d and whlch shows that the appellant was summanly ,

p;oceededwthout adhermg to the method prescnbed in law.

07. . We are also mindful of the questlon of I|mltatlon, but smce the |mpugnecl
order. was passed W|thout proper !egal process and when an adverse order is
passed wsthout fulfilling the legal formalltles, such,order is void and no limitation -

runs against void 'orcier. Stilt another reason exists for condonation of delay that

the impugned order was issued with retrospective effect being void ab initio.




)

e

na. In view of the situation mentloned above end keepmg in view the pnnc;pie"
of consrqtenry, we are mclmed to partially accept the mstant appeal as'well as the
: connected service appeal by convertlng the maJor penalty of dismlssal from
service into mlnor penalty of stoppage of mcrements for two years The
nn*rervemng period is treated as leave without pay. Respondents however are at
iiberty to conduct de -novo inquiry as per mandate of law 1f they S0 dESII‘e Partaes‘

are left to bear their own costs. Fule be consugneo to record room

: L Mf\ z : : }V\——/
(AH vrAD“G‘“E““‘“ATAN TAREEN) | " (ATIQ-UR-REHMAN WAZIR)
CHAIRMAN . - ' : M‘EM-BE;R (E)




. TO THE HONORABLEINSI’ECTOR GENERAL OF PG MEE
g © . UKHYBER PAKHTUNKHWA R

Dcpartmcnt'll Appcal (Thmucrhprop_er channelLangst thc order l)atcd
] whcrc by thc appcl]ant wm Dismissed l'r0m The Scrvr(.c -

- The Appellant submlts as follows

1. That the appellant)/vas appomted as pohce Constable and was allotted
Constables NoS1a. and. was placed on the strength of Dlstrrct Police Elune»-~ -

(appomtment order attached as annex A)

.2. That Due to the Tahbanrsatlon in Dlstrlct Buner and due to T’hreats to the .
~ appellant’and h|§ family he left Drstr:ct Buner in Emergency Condition -
fbecause the Father of appellant his also heen Murdered by Talrban

3. Thatvrde |mpugned order DatedO\B- "1°‘Ehe appellant dismissed fr
service w:thout rssumg any show ctlse Notice and wuthout even mformmg o

-‘hlm(Dlsmls "1 ordér is attached as annex B)

4 That the lmpugned order has been passed at the back of. the appellant and .
rule of natural justice i-e audi altrum partem has been vnolated whule o

: dlsmsssmg the appellant from service

- 5. That other srmllarly placed candldates have aIready been re: appomted by -

the competent authonty

‘6. That the |mpugned order is I!legal vorde and agamst the natural juSthE

it |s therefore kmdly requested that the appellant be re- rnstated is serwce wrth o

all back beneflts

Dated: 28~ ST ey
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[Peshawar High Court (Mingora Bench)] 2M

Before Ishtiaq Ibrahim and Wiqar Ahmad, JJ
JAWAD KHAN and others
Versus

NATIONAL DATABASE AND REGISTRATION AUTHORITY (NADRA)
through Chairman at Islamabad and others

Writ Petitions Nos.1043-M, 1044-M and 1045-M of 2018, decided on 1st December,
2020.

(a) National Database and Registration Authority Ordinance (Viil of 2000)---

----Ss.3 & 35---Constitution of Pakistan, Art.3---Exploitation, elimination of---Non-
statutory rules---Petitioners participated in process of recruitment for specific posts
but authorities appointed them for some other posts lower in grade--- Plea raised by
Authority was that petition was not maintainable as its service rules were non-
statutory--- Validity--- State authorities, under Art. 3 of the Constitution were to
ensure elimination of all forms of exploitation and gradual fulfillment of
fundamental principles, from each according to his ability, to each according to his
work--- Petitioners were not treated fairly over the years and unfair treatment of
petitioners at the hands of employer in public sector domain was not al all
acceptable--- National Database and Registration Authority was perfarming
governmental functions, directly under the authority of Federal Government which
was evident from S.3 of National Database and Registration Authorily Urdinance,
2000--- National Database and Registration Authority was amenable ro
Constitutional jurisdiction of High Court--- High Court directed the Authority to
treat petitioners similar to other officials--- High Court declared that petitioners
were appointed to the posts for which they were lested and hiterviewed witi effect
from the date of their appointment---Constitutional petition was allowed
accordingly. '

1995 SCMR 650; 2005 SCMR 100; Umar Baz Khan through L.HRs v. Syed
Jehanzeb and others PLD 2013 SC 268; 2016 SCMR 1299; 2016 SCMR 2146, 2014
PLC (C.S.) 987; 2017 CLC 1002; 2017 PL.C (C.S)) 1270; 2018 PL.C (CS) 1=
2018 PLC (C.S.) 292; 2019 PLC (C.S.) 1139; Dr. Shamsher Ali Khan and ?7 othels
v. Government of Khyber Pakhtunkhwa through Secrctary [inance and z others
2019 MLD 87; Hameed Akhtar Niaz v. The Secretary FEstablishment Division.
Government of Pakistan and others 1996 SCMR 1185; Government of Punjab,
through Secretary Education Lahore and others v. Sameena Parveen and others 2009
SCMR 01; 2017 SCMR 571;.Chairman NADRA Islamabad through Chairnun and
another v. Muhammad Ali Shah and others 2017 SCMR 1979 and Maj. (Retd.) Syed
Muhammad Tanveer Abbas and another v. Federation of Pukistan through ou.u,m),
Ministry of Interior and another 2019 SCMR 984 ref.
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! Dr. Shamsher Ali Khan and 27 others v. Government of Kiyber
d 2 others 2019 MLD 87; Chairman

NADRA Islamabad through Chairman and another v. Muhammad Ali Shah and
others 2017 SCMR 1979; Maj. (Retd.) Syed Muhammad Tanveer Abbas and another
v. Federation of Pakistan through Secretary, Ministry of Interior and another 2019
SCMR 984 and Pakistan Telecommunication Co. LTD Through Chairman v. Iqbal

Nasir PLD 2011 SC 132 rel.
(b) Constitution of Pakistan---

----Art.199---Constitutional petition---Laches---Prmciple---Laches has been relevant
in grant or refusal of discretionary or equitable reliefs and is considered relevant---
Laches has never been taken as an absolute bar in cases where petitioners were
found entitled to a relief which has already been granted by Court of law to similarly

placed other petitioner.
Saddaqat Ali Khan through LRs and others v. Collector Land Acquisition
and others PLD 2010 SC 878; Umar Baz Khan through L.HRs v. Syed Jehanzeb and

others PLD 2013 SC 268; Hameed Akhtar Niazi v. The Secretary, Establishment
Division, Government of Pakistan and others 1996 SCMR 1185 and Government of

Punjab, through Secretary Education, Civil Secretariat, Lahore and others v.
Sameena Parveen and others 2009 SCMR 1 rel.

Muhammad Yar Malezai for Petitioners.
Fawad Ahmad, Legal Officer for NADRA/Respondents.
Date of hearing: 1st December, 2020. |

JUDGMENT
WIQAR AHMAD, J.----Through this judgment, we intend to dispose of

~ W.P.No. 1043-M, W.P. No. 1044-M and W.P. No. 1045-M of 2018. Petitioners in all

the writ petitions have been having a similar case. National Database and
Registration Authority (hereinafter referred to as "NADRA") invited applications for
the post of Call Centre/ Customer Service Executive in O-4 scale (NADRA Special
Scale) from eligible candidates by getting their proclamation published in daily
newspapers on 14.08.2011. Petitioners applied for appointment on the posts. They
participated in the process of recruitment. The NADRA authorities conducted their
test and interview for the subject posts. In the end, they were not appointed on the
post of Call Centre/ Customer Qervice Executive in O-4 scale but were rather
appointed as Data Entry Operators for training purposes vide appointment order
dated 10.01.2012. Petitioners have contended in their petitions that they accepied the
said offer because it had been coupled with a promise that they would be appointed
to the advertised posts on completion of one month on-job training after qualifying
the review test and interview which had been promised to be conducted shortly.
They further asserted that even after successful completion of training and getting
qualifying scores in the review test and interview they could not be appointed to the
posts for which they had applied but were appointed on the same posts of Data Liilry

P,
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" Ogerator on 23.04.2012. One of their colleague who had been similarly placed wit{ -

petitioners in all these petitions had raised a similar grievance before this Court by

 filing his Writ Petition No.549-M/2012 which was allowed by this Court through its

3of9

judgment dated 28.03.2018. Petitioners have stated that after knowing about
successful outcome of his similarly placed colleague, they got courage, broke the
shackles of their fear and ventured into filing the instant constitutional peuitions
before this Court. '

2. Respondents were summoned who filed their comments, where in Para 2
they have mainly supplied their defence to the instant constitutional petitions
couched in similar words in all these cases. Said Para is reproduced from thew
comments in the case of "Jawad Khan v. Chairman NADRA and othcrs™,

"That the position of Customer Service Executive for newly established cali
Centre at Swat was advertised in daily newspaper "The Mashriq" on 14th
August 2011. The eligibility criterion for the said post was Graduation with
one-year experience. The petitioner applied for the post of Customer Service
Executive and short listed for test/interview. During interview, the board
clearly informed all the candidates who have qualified the test that their
initial selection will be Data Entry operator ("DEO") on daily wages basis for
a period of one month for on-job training because no candidate was found
suitable for the position of Customer Service Executive. Office letter was
issued to the petitioner as DEO on daily wages basis vide No. NADRA/HR
/APP/35/CC/Swat dated 10th January 2012 (Copy enclosed as Annexure-A)
in which all terms and conditions were clearly mentioned regarding turther
selection as Customer Service Executive. The petitioner accepted the offer
letter and joined as DEO on daily wages basis and the same was not objected
by him at that time. After completion of one month on-job training as per

- office letter, all candidates who have been selected as DEO on datly wages
basis were reviewed through test/interview. In this regard, review test was
held on 20th and 21st February, 2012 at Call Centre Swat. Candidates whose
performance were outstanding during the training and also qualified the
test/interview were selected as Customer Service Executive in O-4 scale at
Call Centre Swat. The petitioner appeared in review test bul due to overail.
poor performance during one month on-job training. the hoard recnmmendec
that Mr. Jawad Khan is not suitable for the post of Customer Service
Executive. However, instead of terminating his seivice, he was posted as
DEO on short term basis against requirement of NADRA Registration Office
Malakand on 23.04.2012 for period of six months. Which has been executed
from time to time based on Organization requirements."

3. Learned counsel appearing on behalf of petitioners started his arguments by
submitting that facts of the instant cases depicts worst kind of cxploliation of the
petitioners and that also at the hands of an authority created and established by the
Federal Government through a Statute, with public money. He pressed into service
the guarantee against exploitation provided under Articles 3 and 4 of th
Constitution of Islamic Republic of Pakistan;:-973. (he ' ot

<M1 g g e~ A e . 4.
cinafter reforred to as "the

i)
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Copnstitution"). In order to bolster his submissions, he also relied upon judgmenty

reported as 1995 SCMR 650, 2005 SCMR 100, PLD 2013 Supreme Court 268, 2016
SCMR 1299, 2016 SCMR 2146, 2014 PLC (C.S.) 987, 2017 CLC 1002, 2017 PLC
(C.S.) 1270, 2018 PLC (C.S.) 133, 2018 PLC (C.S.) 292, 2019 PLC (C.5.) 1139 and
2019 MLD 87. The learned counsel further added that petitioners in the cases in
hand had been similarly placed with petitioner of W.P. No. 549-M of 2012 whose
writ petition has been allowed by this Court, and declining the relief to petitioners
would amount to discrimination. He also relied upon judgments of Hon'ble Supreme
Court of Pakistan in the case of "Hameed Akhtar Niaz v. The Secretary
Establishment Division, Government of Pakistan and others" reported as 1996
SCMR 1185 and the case of "Government of Punjab, through Secretary Education
Lahore and others v. Sameena Parveen and others" reported as 2009 SCMR 0l.

4.  Mr. Fawad Ahmad, Legal Officer appearing and arguing the case on behalf
of NADRA relied upon judgments of Hon'ble Apex Court reported as 2017 SCMR
571, 2017 SCMR 1979 and 2019 SCMR 984 and stated that since rules of the
corporation have not been statutory, therefore the petitioners in all these peutions
could not agitate their grievance before this Court which grievances have been
arising out of their services in the corporation and the instant writ petitions have not
been maintainable. He further added that the writ petitions were hit by the principle
of laches as the cause of action had admittedly been accrued to petitioners on
10.01.2012 while they had approached this Court in the year 2018.

5. We have heard arguments of learned counsel for the parties and perused the
record.

6. It was a strange way in which petitioners, in all the writ petitions, have been
treated by the recruiting authorities in NADRA. They had invited applications for
the posts of Call Centre/Customer Service Executive in O-4, petitioners had applied
for the said posts, their test and interview has admittedly been conducted for the
subject posts. In the end, they have been handed over an order of appointment as
Data Entry Operators in a grade and scale much below the posts for which they had
applied. It was also understandable that due to the extraordinary high rate of
unemployment the petitioners would have felt themseives compelied to accept the
offer even if it was much below the post for which they had applicd. It is not a
hidden truth that a very high proportion of unemployed youth are available in
Pakistan, unfortunately, while relatively lesser jobs.are available. The ratio become
much worse when it comes to employment in public sector corporations. People no
doubt prefer jobs in public sector corporations. We are therefore not inclined fo
accept the piea of NADRA recruiting authorities that petitioners had not been found
qualified for the advertised posts, therefore they had been offered lower posts which
had been accepted by them and that they had been estopped from agitating the said
grievance before this Court. They may have felt themselves compelled because of
their circumstances to accept the offer but it is very difficult for us to digest or allow
such like treatment to be meted to petitioners. Job seekers in this country may have
been numerous but each one of them deserves respect being citizen of the land as
well as fair treatment according to laWHas 1t had been their fundamental rights

"f J
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~ guaranteed under Article 4 of the Constitution. Said article reads;
: ™

A.4 Right of individuals to be dealt with in accordance with law, etc.-(1) To
enjoy the protection of law and to be treated in accordance with law 1s the
inalienable right of every citizen, wherever he mav be and of every other
person for the time being within Pakistan.

It was in such circumstances that this Court has allowed writ petition of a
similarly placed petitioner vide its judgment dated 28.03.2018 passed in W.P. No.
549-M/2012 by observing;

"We are not persuaded with the arguments of learned counsel fov the
respondents, that the performance of petitioner was poor that he could not be
appointed to the subject post of Call Data Executive, the conduct of the
petitioner also provides sufficient force to this view as he is pursuing his
remedy from the year 2012 through the instant writ petition and by now he
must have gained sufficient experience required for the subject post.
Therefore, we feel that the instant writ petition should be allowed and so
respondents are directed to appoint the petitioner to the post of Call Centre
Executive as advertised through advertisement in daily newspaper dated
14.08.2011 but from today and not with retrospective effect. There shall be
no order as to costs."

Had the petitioners been not found suitable for the job, they may have been
refused and the seats may have been re-advertised. It is also very strange to note that
among the whole lot of applicants not a single person was found suitable for the job,
in this age of unemployment where normally a large number of people apply for
jobs whenever advertised. This is common observation that whenever jobs are
advertised in public sector corporations, people having more qualification than the
one required, and having more expertise than needed for the job comes forth and
offer their services. In such a situation this 1s not believabie that the recruiing
authorities of NADRA would not have found even a single person capable of
appointment to the post of Customer Service Executive for simply running a Call
Data Centre in a District. It was not a post of an astronaut nor was running ot Call
Data Centre a rocket science. The plea of respondents is therefore not found
appealable to a reasonable mind. Article 3 of the Constitution mandates the State
authorities to ensure elimination of all forms of exploitation and gradual fuifillment
of the fundamental principle, from each according to his ability, to each according ¢
his work. We do not find the petitioners to have been treated fairly over the years
and unfair treatment of the petitioners at the hands of an employer in public sector
domain is not at all acceptable. It has been held by this Court in its carlici judgment
rendered in the case of "Dr. Shamsher Ali Khan and 27 others v. Government of
Khyber Pakhtunkhwa through Secretary Finance and 2 others" reported as 2019
MLD 87 that when actions of a public body were found unfair or unrcascnable,
same can be corrected by constitutional court on the principle of legitimate
expectation and promissory estoppel. It was further highlighted in the judgment that
the doctrine of promissory estop ;%lssgpd legitimate expectation were cquitable

#4
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. dogtrine evolved by the judges while adjudicating upon the complaints lodged b
 aggrieved parties against an unfair and arbitrary action ol the government. Relevant
part of the observations is reproduced hereunder for readv reference;

"The argument of the learned counsel for the respondents that writ to the
respondent can only be issued, when the government or for that matter the
respondent institution has taken an action in disregard of some law, can't be
endorsed. It is by now settled law that the actions of the respondent while
dealing with the people, if are unfair or unreasonable, can be corrected by the
Constitutional Court on the principles of legitimate expectations and
promissory estoppel. The doctrine of promissory estoppel and legitimate
expectation are equitable doctrine evolved by the Judges while adjudicating
upon the complaint lodged by the aggrieved party against an unfair and
arbitrary action of the government. It falls in sphere of neither contract nor
statutory estoppel. It can be said that if (he governmeni promises to any
person and the promise is not inconsistent with the law of the land and not
against the public interest, then afterwards the government cannot refuse to
abide by its promise and in case the government acts inconsistent with its
promise, then the said action of the government is subject to the judicial
review by the constitutional Court."

7. The objection of representative of respondents regarding the instant writ
petitions being barred by principle of laches, cannot be taken to the effect to deprive
the petitioners from a right to which they had otherwise been entitled. Petitioners
were found to have been similarly placed with petitioner in W.P. No. 549-M/2012,
which have already been allowed by this Court and we were also informed that said
judgment had already been implemented by respondents. When a similarly placed
employee would be working as Customer Service Execulive while peutioners are
allowed to continue their job as Data Entry Operators, they would no doubt gct
discriminated and deprived from treatment according to law. Learned counsel for
respondents has additionally been relying on one of the conditions given n the
appointment order wherein it has been stated that the terms of offer have been
strictly confidential and upon acceptance same would form the basis of contract with
NADRA. His assertion in this respect is also considerable that the terms of
appointment being dictated to be confidential, may have resulted in certain
apprehensions in the mind of petitioners that taking the matter to a Court of law
might cause them more harm than benefit.

8.  Laches has been relevant in grant or refusal of discretionary or equitable
reliefs and is considered relevant, but it has never been taken as an absclute bar, in
cases where petitioners were found entitled to a relief which has already been
granted by Courts of law to similarly placed other petitioner. A six member Bench
of Hon'ble Supreme Court of Pakistan has held in the case of Saddaqat Al Khan
through LRs and others v. Collector Land Acquisition and others reported as PLD
2010 Supreme Court 878, in this respect ;

"And what is further deducible from. tl}\e long hne ot judgments, some of
5 - 3
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.t which have been quoted above, is that once a judicial determination, be“t+0f

-~ apoint of fact or of a point of law, has been made and if such a determination
covers not only the ones litigating before the Courts but some others also,
then the dictates of justice would command that the benefits accruing from
such a determination should not be restricted only to the litigating partics but
should be extended even to those who had not indulged in litigation unless
there were some extra-ordinary un-exceptionable reasons to the contrary and
that all powers, including the powers inherent in the Courts be invoked tor
the purpose. This would not only ensure justice for all but would also have
the effect of eliminating un-necessary litigation. And respectfully following
these judgments, we endorse the views expressed therein."

Further reliance in this respect may be placed on judgment in the case of
Umar Baz Khan through L.HRs v. Syed Jehanzeb and others reported as PLD 2013
Supreme Court 268. In the case of Hameed Akhtar Niazi v. The Secretary,
Establishment Division, Government of Pakistan and others reported as 1996 SCMR
1185, Hon'ble Supreme Court of Pakistan had held that "if the Service Tribunal or
Supreme Court of Pakistan decides a point of law relating to terms and conditions of
service of a civil servant, which covers not only the case of civil servant who
litigated, but also of other civil servants, who may have not taken any legal
proceedings, in such a case, the dictates and rule of good governance demanded that
the benefit of such judgment is extended to other civil servants.” The dictates of just
administration of a public sector corporation would also require that similar
treatment is extended to petitioners of the instant petitions and they are given same
benefit. Further reliance in this respect may be placed on judgment of Hon'ble
Supreme Court of Pakistan in the case of Government of Punjab, through Secretary
Education, Civil Secretariat, Lahore and others v. Sameena Parveen and others
reported as 2009 SCMR 1. The bar of laches, in such circumstance, may
conveniently be ignored by a constitutional Court.

9.  The other objection of respondents regarding the fact that the instant
constitutional petitions have not been maintainable due to the reason that service
rules of the petitioners have not yet been clothed with the attire of statutory rules. It
is sufficient to say that grievances of the petitioners have been arising from unfair
treatment meted to them at the time of their appointments. Their grievance has not
arisen when the rules of NADRA authorities had become applicable to them. In
other words, they have not been agitating any of the grievance of violation of un-
statutory rules of NADRA. Appointments were made by NADRA authorities under
the powers vested in it by section 35 of the National Database and Registration
Authority Ordinance, 2000 (hereinafter referred to as "the Ordinance™. NADRA has
been established under section 3 of the Ordinance. Subsections (1), (2) and (3) of
section 3 are relevant in this respect, which.are tcp'odw od hereunder for ready
reference; A

7 i ﬁg g 3 e )

(1) As soon as may be, but not later than thirty day$ fter the commencement
of this Ordinance, the Federal Governments shall, by notification in the
Official Gazette, establish an Authority to be known as the National Database
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. and Registration Authority for .carrying out the purposes of this Ordinance

(2) The Authofity shall be a body corporate, with power to acquire, hold and
dispose of property, having perpetual succession and a common seal and _
shall by that name sue and be sued.

(3) The Authority shall consist of a Chairman, also to be called the Registrar
General of Pakistan, and [not less than] five members to be appointed by the
Federal Government.

The purpose, objects, functions and powers of the authority have been given in
detailed in section 5 of the Ordinance which leaves no doubt that it had been
performing governmental functions. Reproduction of subsections (1), (2) and (3) of
section 5 would also be beneficial for the present discourse, which are accordingly
reproduced hereunder;

(1) The purpose and objects of the Authority shall be to formulate and
implement policies and plans for; '

(a) the development and establishment of an improved and modernized
system of registration in the country through appropriate means including
technologically advanced, effective and efficient means like computerization,
automation, creation of databases, data warchousing, networking, interfacing
of databases and related facilities and services;

(b) the broadening of the registration base to bring within its purview all
persons and things, wherever and whatever they may be, to the extent and in
the manner laid down in this Ordinance; and

(c) the establishment and maintenance of multi-purpose databases, data
warehousing, networking, interfacing of databases and related facilities and
services.

(2) The purposes of developing, establishing or maintaining a registration or
database system may include facilitation of identification, planning, or any
other purpose permitted by law.

(3) The Authority may take such measures and exercise such powers and
perform such functions as it considers necessary for carrying out the
purposes of this Ordinance.

The above reproduced section clearly shows that NADRA has been
performing governmental functions, directly under the authority ol the Federal
Government which is also evident from section 3 of the Ordinance and thus there
has been no doubt that NADRA has been amenable to the constitutional jurisdiction
of this Court. The question that writ petition of an employee in respect of violation
of non-statutory rules of NADRA, is not maintainable is a differen: question
altogether. If grievance of an employee arose out of any adverse order passed
against him during his service, under the un-statutory rules, a writ petition before a
High Court would no doubt be non-maintainable according to ratios of judgments in

9/26/2022, 11:37 AM
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*the, case of "Chairman NADRA Islamabad through Chairman and anocther v,
I‘vﬂhammad Ali Shah and others" reported as 2017 SCMR 1979 as well as in the
case of "Maj. (Retd.) Syed Muhammad Tanveer Abbas and another v. Federation of

" Pakistan through Secretary, Ministry of Interior and another” reported as 2019
SCMR 984, but as stated earlier grievances of the petitioners have not been arising
out of violation of the un-statutory rules but their very appointments in NADRA.

- Any assailed action of NADRA authorities at the time of appointments would no
- doubt be amenable to constitutional jurisdiction of this Court, for the reason that

- NADRA has itself been amenable to constitutional jurisdiction of this Court. In the
case of "Pakistan Telecommunication Co. Ltd. Through Chairman v. Iqbal Nasir"
reported as "PLD 2011 Supreme Court 132", Hon'ble Supreme Court of Pakistan has
expressly held that PTCL had been amenable to writ jurisdiction of the High Court
but writ petition of an employee arising out of violation of non-statutory rules would
not be maintainable. The distinction between the two questions is necessary for the
purpose of instant adjudication. Since grievances of the petitioners in the instant
constitutional petitions have not been arising out of violation of any service rules of
NADRA, but has been arising out of their first appointment in NADRA, facts of
these cases would therefore be distinguishable from facts of cases of the private
parties in the judgments reported as 2017 SCMR 1979 and 2019 SCMR 984.

-10. In light of what has been discussed above, we allow the instant writ petitions
and direct the respondents to treat petitioners of these connected matters similar to
petitioner of W.P. No. 549-M of 2012. All the petitioners shail be appointed to the
posts Call Centre/Customer Service Executive with effect from the date from which
said petitioner has been ordered to be given the post of Customer Service Executive.
They shall squarely be placed equal to him in all respects and shall not be
discriminated in any manner. : : '

MH/70/P | ‘ ’  Petition
allowed. ‘
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'[Supr_'eme Court of Pakistan]

}")—

Present: Gulzar Ahmed, C.J., Mazhar Alam Khan Miankhel and Sayyed
Mazahar Ali Akbar Naqvi, JJ | '

QUETTA DEVELOPMENT AUTHORITY through - Director General---

‘Appellants’

Versus

ABDUL BASIT and others ---Respondents

Civil Appeal No. 1562/2020, C.M.A. No. 259-Q/2020 in C.A. No. 1562/2020 and
C.A. No. 1563/2020, C.M.A. No. 260-Q/2020 in C.A. No. 1563/2020, C.A. No.
1564/2020, C.M.A. No. 262- Q/2020 C.A. No. 1565/2020 and C.M.A. No. 264-
/2020 in C.A. No. 1565/2020, decided on 31st May, 2021.

~ (On appeal from the judgment dated 16.9.2020 passed by the High Court of
Balochistan, Quetta in C.P. N0.970/2015, C.P. No.1011/2015, C.Ps. Nos. 1258/2015.
1257/2018)

s

(a) Civil service-—

~

----Civil Procedure Code (V of 1908), S. 11---Appointment orders, restoration of---
Res-judicata, principle of---Applicability---Appellant Authority/employer ('the
Authority") in the present round of litigation, had once again raised the same points
of facts and the law raised in an earlier round of litigation involving other similarly
placed employees regarding nature of appointments and then dismissal from service
of the respondent-employees---Earlier part of the litigation had come 10 an end and
had attained finality between the parties---Questions in the earlier round of litigation
once decided by the competent Court of law, could not be re-agitated again by the
Authority---Such aspect/issue would act as res judicata against ihe Authority
precluding it to question the order of appointments of respondents and then their
dismissals---Pros and cons of the appointments and the dismissal orders of similarly
placed employees were thoroughly considered by the High Court and then upheld by
the Supreme Court in the earlier round of litigation; thev had attained finality. and
were not open to any further dilation and consideration---Appeals were dismissed.

(b) Constitution of Pakistan---

----Art. 25---Civil service---Appointment orders, restoration of---Relief of
restoration of appointments orders granted to similarly and equally placed
employees---Present employees/respondents were appointed on the same terms and
conditions of service as that of similarly placed employees (‘earlier litigants') who -
had been given relief of restoration of their appointment orders by declaring the
orders of their withdrawal/cancellation as null and void---Present respondents were
hired and fired together in the same manner as carlier litigants and were standing on

the same pedestal as them---Both sets of appointees wuld not be separated from

i L . \‘:_’m
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each other with regard to their appointments and .dismissal---Only difference
bfween the two sets was that the earlier group/earlier litigants litigated for their
rights and second group, i.e. the present respondents, did not go into litigation
earlier and through present litigation sought the relicf already given (o the fust
group who litigated---To claim such a relief was the fundamental right of
respondents and the Constitution extended protection to such right and as such they
could not be treated differently; this was the mandate of Art. of 25 of the
Constitution---Respondents being equally and similarly placed as the carhier
litigants, they become entitled to the same relief which was extended to them---
Appeals were dismissed.

Hameed Akhtar Niazi v. Secfetary, Establishment Division 1996 SCMR
1185; Tara Chand v. Karachi Water and Sewerage Board 2005 SCMR 499,
Government of Punjab v. Sameena Parveen 2009 SCMR 1 and Secretary,

Government of Punjab, Finance Department and 269 others v. M. Ismail Tayer and
269 others 2014 SCMR 1336 ref.

(c) Constitution of Pakistan---

----Art 199---Constitutional petition before the High Court---Laches, principle of---
Scope---Rule of laches was applied in accordance with facts and circumstances of
each case, and it could not be made a rule of universal application. |

Syed Ayaz Zahoor, Advocate Supreme Court for Appellant (Via Video Link.
Quetta) (in all cases). '

Gul Hassan Tareen, Advocate Supreme Court (Via Video Link, Quetta) and
Syed Rifagat Hussain Shah, Advocate-on-Record for Respondents (n C.As. Nos.
1562-1563/2020).

Nemo for Respondents (in C.As. Nos. 1564-1565/2020).
Date of hearing: 31st May, 2021.
JUDGMENT

MAZHAR ALAM KHAN MIANKHEL, J.---The Quetia Development
Authority ('QDA') duly advertised different posts in various pay scales. After
completing all the codal formalities under 'Quetta Development Authority
Employees - (Service) Regulations 2010', ('Regulations’), Deparimental Selection
Committee recommended the names of successful Applicants/candidares  for
appointment to different posts. The Director General ('DG'), QDA in exercise of
powers conferred upon him under 'Quetta Development Authority Ordinance, 1978',
('The Ordinance'), vide its order dated 8th January, 2013 issued their appointment
orders and resultantly almost all such appointees submitted their joining reports for
their respective posts. But just after few days of such exercise, their appointments
were withdrawn/ cancelled by the DG, QDA, ('the appointing authority'), vide its
two different orders dated 24th January, 2013 and 12th February, 2013. For ready
reference both the orders are reproduced hereinbelow respectively:-
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N _)_'QUETTA DEVELOPMENT AUTHORITY W
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Dated Quetta the 24 January 2013
ORDER

No.1-16/78(135) Admn: 1860-66/. In view of weak financial position of
QDA, decreasing of interest rates on Term Deposits of QDA by commercial
banks and non-receipt of grant-in-aid, the recruitment orders of staff issued
vide this office order No.1-16/78(135) Admn: 1574 to 1732 dated 8th
January 2013 and No.1-16/78(135) Admn: 1733 to 1855 dated 9th Tanuary

© 2013 are hereby withdrawn/cancelled.

Sd/- f
DIRECTOR GENERAL

Quetta Development Authority”

ORDER - dated-12.2.2013:

"No.1-16/78(135) Admn:525-30). In view of weak financial position of
QDA, decreasing interest rates on Term Deposits of QDA by commercial
banks and non-receipt of grant-in-aid, the recruitment orders of staff issued
vide this office order No.1-16/78(135)Admn: 1553-60 dated 8th January
2013, office order No.1-16/78(135) Admn: 1561-67 dated 8th January 2013
and No.1-16/78(135) Admn: 1567-74 dated 8th January 2013 are -hereby
withdrawn/cancelled". |

2. The said orders were questioned before The High Court of Balochisian,
Quetta ('The High Court'). The High Court vide its detailed and elaborate

- consolidated judgment dated 12th January, 2015 rendered in different Writ Petitions,

filed by some of the affectees, set aside the above noted withdrawal/cancellatiorn
orders by allowing their Writ Petitions, and declared the said orders to be null and
void having no legal effect and their appointment orders were restored. This Court
vide its judgment dated 18th September, 2015 passed in Civil Petition No.167/2015,
etc dismissed the Civil Petitions and refused to grant the leave to appeal by
upholding the judgment of The High Court dated 12th January, 2015. The said order
was complied with and acted upon to the extent of the Petitioners of the Writ
Petitions.

The present Respondents, being the remaining affectees of the
withdrawal/cancellation orders (noted above) regarding their appointments,
submitted their applications for reinstatement in the light ol judgments rendered by
The.High Court and The Supreme Court noted above, but the present Appellant-D(,
QDA, turned down their request. They being aggrieved and having no other remedy,
approached The High Court with their respective Constitutional Petitions which
were allowed vide the impugned judgment dated 16th September, 2020 and the

T 1 Erwn
4
9 4 —+ g

http://www.plsbeta.com/LawOnline/law/casedescription.asp?cased

972612022, 11:38 AM


http://www,p%5dsbeta,com/LavvOnline/law/casedescription.nsp?cnseH

Case Judger'nent

~

Regpondents, herein, were ordered to be reinstated to their respective posts in (T
light of recommendations of the Departmental Selection Committee and their
respective appointment orders. The DG, QDA, [eeling aggrieved, approached this
Court with leave of this Court dated 23rd December, 2020.

3. Learned counsel for the parties were heard and record of the case perused.
The main contention of the learned counsel for the Appellant was that the
Constitution Petitions before The High Court filed by the Respondents were hit by
the principle of laches as many of the same were filed by the Respondents atier
about two years and ten months. Besides the above, his next stance was that the
Respondents were project employees and as per terms and conditions of their
appointment orders, their services were liable to termination without assigning any
reasons. Whereas the learned counsel for the Respondents, simply sought for the
alike treatment to the Respondents as was meted out to the similarly placed
employees of QDA who were appointed with the Respondents vide the same
appointment orders dated 8th January, 2013 on similar tcrms and conditions of
service, as per mandate of Article 25 of the Constitution of the Islamic Republic of
Pakistan, 1973 ('The Constitution'). He further argued that principle of laches in
such circumstances, looses its force. He went on to maintain that orders of
withdrawal/cancellation of appointment orders had earlier been struck down qua the
litigating affectees in earlier round of litigation and the same has attained finality;
validity of which now cannot be considered/challenged in the present set of Writ
Petitions. '

4. Perusal of the record would reveal that process and procedure of appointment
of the present Respondents and the Petitioners of earlier Wril Petitions, as noted
above, had never been a question under dispute. It was the subsequent two orders of
withdrawal/cancellation of the appointments made by the DG, QDA as rcproduced
above. The legality/validity of the said two orders was elaborately discussed and
considered by The High Court in its earlier consolidated judgment dated [2th
January, 2015 and the same was upheld by this court vide its judgment dated 18th
September, 2015. The present Appellant had contested the earlier round of litigation,
and was fully aware of the entire episode in the Courts. The Appellant, (the same
authority/person) in the present round of litigation, has once agaun raised the samne
points of facts and the law regarding nature of appointments and then dismissa! from
service of the Respondents and the learned counsel for the Appellant, even argued
the same points today in the Court. The earlier part of the litigation has come to an
end and has attained finality between the parties. That, questions once decided by
the competent Court of law, cannot be re-agitated again by the Appellant. This
aspect/issue will act as res judicata against him precluding him to question the order
of appointments and then dismissals. The pros and cons of the appointments and the
dismissal orders of the Petitioners in earlier round of litigation, were thoroughly
considered by The High Court and then upheld by this Court. These have attained
finality, not open to any further dilation and consideration.

The present round of litigation has been narrowcd down ouly o e question
of entitlement of the Respondents as per the mandale of Amclp 25 of the

http://www.plsbeta.com/LawOnline/law/casedescription.asp?cased...

9/26/2022, 11:38 AM


http://www.plsbeta.com/LawOnline/law/casedescription,asp?cased

Case Judger'nent http://www.plsbeta.com/LawOnline/law/casedescrip# Rpaserd
-
. N
Copstitution. Whether they can be extended the same relief/benefit as wos extg

to®heir similarly placed colleagues through the intervention of the Court in an
earlier round of litigation. We in the peculiar circumstances of the case, legally can
only look into this aspect of the case. It's a matter of record that present Respondents
were appointed on the same terms and conditions of service as that of the Petitioners
of earlier Writ Petitions who have been given reliet by the Court by restoring their
orders of appointment and declaring the orders of withdrawal/cancellation as nuli
and void, having no legal effect. The present Respondents were hired and fired
together in the same manner as Petitioners of earlier Writ Petitions and are standing
on the same pedestal as the earlier one. Both the sets of appointees cannot be
separated from each other with regard to their appointments and dismissal. The only
difference between the two sets is that the earlier group is the one who litigated for
their rights and second group, the present Respondents, did not go to litigation
earlier and through instant litigation has sought the relief already given to the first
group who litigated. To claim such a relief is their fundamental right and the
Constitution extends protection to their such right and as such they cannot be treated
differently. The scale of justice has to be balanced on the same pattern. This is 1
mandate of Article of 25 of the Constitution. The law of the land in this regard has
become well established. References in this regard can be made Lo the cases oi
Hameed Akhtar Niazi v. Secretary, Establishment Division (1996 SCMR 1185}, Tara
Chand v. Karachi Water and Sewerage Board (2005 SCMR 499), Government of
Punjab v. Sameena Parveen (2009 SCMR 1) and Secretary, Government ot Punjab,
Finance Department and 269 others v. M. Ismail Tayer and 269 others (2014 SCMK
1336). When we hold that the Respondents being equally and similarly placed as the
Petitioners of earlier Writ Petitions, then they become entitled to the same relief
which was extended to them.

5. In view of the law laid down by this Court (noted above), we cannot non-suit
the Respondents and allow the laches to be a stumbling block in the way of
dispensation of justice. This will amount to a refusal of a fundamental right accrued
in their favour after earlier decisions of The High Court and this Court. The rule of
laches is applied in accordance with facts and circumstances of cach case. It Canuut
be made a rule of universal application. The question of laches, in the circumstances
looses its force. The earlier judgment of The High Court was upheld by this Court
and has attained finality. So, The High Court has very aptly dealt with the matter in
favour of present Respondents in the present round of litigati on.

6. We in the circumstances find no merit; hence these appeals are dismissed
with no order as to costs. All the CMAs are also disposed of accordingly.

MWA/Q-3/SC Appeal
dismissed. o
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BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
' Service Appeal No. 1401/2022
Sajjad Hussain Ex-Constable No.522 P.S Totali District Buner.

........... Appellant
VERSUS
1. Inspector General of Police KP Peshawar
2. Regional Police Officer Malakand at Saidu Sharif Swat.
3. District Police Officer Buner '
......... Respondents

PARAWISE COMMENTS ON BEHALF OF RESPONDENTS 01 TO 03
PRELIMINARY OBJECTIONS.
1. That the appeal is badly barred by Law & limitation.

2. That the appellant has got no cause of action and locus standi.to file the
present appeal.
3. That the appeal is bad due to misjoinder and nonjoinder of necessary parties.
4. That the appellant has not come to the Tribunal with clean hands. . .
5. That the instant appeal is not maintainable in its present form. -
6. _That the appellant has concealed the material facts from this Hon’ble

Tribunal.
Respectfully Sheweth:-

1. Pertain to record. N

Wy ,

2. That the appellant while posted )16 P.S Totalai was found guilty of gross
misconduct as it was reported vide DD No.07 dated 24/04/2009 P.S Totalai
that the appellant had left the place of duty and absented himself from official
duty without prior permission or approved leave of his high ups till the date of
dismissal vide OB No.49 dated 15/05/2009. (Copies of DD report and
dismissal order attached as annexure A & B). Moreover, that in the year
2009 when militancy was at its peak and the services of the appellant were
direly needed by the department for the protection of lives and properties of
the public, he showed cowardice and left his place of duty without any{hg
permission of his high ups. Besides this, the appellant had absented himself
for 101 days vide DD No.22 dated 30/09/2008 (annexure “C”), wherein his
101 day absentee were treated as leave without pay vide OB No.03 dated
16/01/2009. The service record of the appellant showed that he was habitual

“w o C e
absentee and not interested in his job.




-

3.

2

Incorrect. In some cases as per rules, removal from service special Ordinance

2000 amended 2001 the competent authority has mandate to dispense the
enquiry procee\:i(ei.g}g. That the appellant willfully absented himself from official
duty without any permission or approved leave and did not want to continue

his job, hence he was dismissed from service as per law/rules.

That every case has its different footing, however the case of present appellant

is different from those of others appellants.

Incorrect. As stated above, every case has its different footings. Furthermore,
the appellant has not preferred any departmental appeal before the a.lppellate'
authority i.e Regional Police Office, Malakand Region within the statutory
period nor any record is available is in this regard. (copy of Regional police
Ofﬁcer Malakand Swat letter No. 2998/E dated 08.03.2023 is attached as

annexure “’D’’)

Incorrect. As stated above, the appellant has not preferred any departmental

i appeal before the appellate authority within the statutory period. Furthermore,

A.

Appeal of the appellant is badly time barred and has wrongly challenged the
legal and valid orders of the respondents before the honorable tribunal through

unsound reasons/grounds.

" GROUNDS:

Incorrect. That the order passed by the respondents is legal and in accordance
with law/rules and no violation of the article of Islamic Republic of Pakistan

has been made by the respondents.

Incorrect. That the order of respondents is legal, lawful and in accordance
with law/rules.

Incorrect: As explained above in various paras.

Incorrect. The appellant has not been discriminating and every case has its
own footing, however the case of present appellant is different from those of

other appellants.

In some cases as per rules, removal from service special Ordinance 2000

amended 2001 the competent authority has mandate to dispense the enquiry |

proceeding. That the appellant willfully absented himself from official duty




"”% | @

without any permission or. approved leave and did not want to continue his

job, hence he was dismissed from service as per law/rules.

F. Incorrect. This Para already explained above in detail.
G. As explained above in detail.

H. That other grounds not specifically answered in the reply, will be agitated

with the permission of honorable Tribunal at the time of arguments.

PRAYER: A
Keeping in view the above facts and circumstances, it is humbly prayed that the

appeal of appellant being devoid of legal force may kindly be dismissed with costs.

Malakand Swat
RagRespbdFihceNORER Py,

Mvalakand Region,
Saidu Sharif, S_wat,_ oo

-

District Polige¥Dfficer Buner
(Responden No. 03)

District Polite Officer

" Mé_.. Buner .4
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‘BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.
Service Appeal No. 1401/2022
Sajjad Hussain Ex- Constable No.522 P.S Totalai District Buner.

T e » Appellant
VERSUS ' ’
(¢ Inspector General of Police KP Peshawar ;
#}Regional Police Officer Malakand at Saidu Sharif Swat.
G District Police Officer Buner
........ Respondents

AUTHORITY LETTER

We the above respondents do hereby authorize and allow Mr. Sher
Ali Khan Inspector Legal Buner to file the accompany Para-wise comments -

on our behalf in honorable Tribunal and do whatever is needed in honorable
Tribunal.

RegignakindivedMficer,
Mamkana¥iREgtoh
(Respondent No. 02)

District
(Responddnt No. 03)

~ District Police Officef,
i ’ - L. . Buner J

‘Officer Buner o
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‘ ‘\ - BEFORE THE KHYBER PAKHTUNKHWA SERVICE TRIBUNAL PESHAWAR.

Service Appeal No. 1401/2022
Sajjad Hussain Ex- Constable No.522 P.S Totalai District Buner.
‘ e ..,'." Appcl_laht
VERSUS

1. Inspector General of Police KP Peshawar
2. Regional.Police Officer Malakaﬁd at Saidu Sharif Swat.
3. District Police Officer Buner
PP Respondents
AFFIDAVIT

We the above respondents do hereby solemnly affirm and state on
oath that the contents of whole Para-wise comments are true and correct to
the best of our knowledge and belief and nothing has been concealed from -

- this honorable Tribunal. : :

PK, Peshaw
(Respondent No.

ReBisisingoli e }@t’e"
Ma]Mka?ﬂﬁ”Re gi?“'
’ (Rcs 5'n‘31’énthﬁ’0

District Pélice Officer Buner
(Respondent No. 03)

Dlstnct Police Officer
65 Buner .
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Phone # 0939-510470
Fax: . 4.0939-310301

ORDER.

Where is you Constable Sajjad Hussain No.522

While posted P.S Totalai according to the report received in this
office vide D D No 7 dated 24.4.2009 you leflt the place of duty with out
valid cause and intimation to your office in charge ,since then you have
peen un authorized absence from duty that is from this constitute mis
conduct on your part and a such you are liable to action under section S5
sub section(4) of the removal from service (Special Power ordinance
2000){Amended )Ordinance 2001. '

I have come to the conclusion that either the accused police
officer has ceased to be efficient and exhibit cowardice or reasonably
suspected of being associated with thosc engaged in subversive activities
during operation of the militants in Buner District.

I, as competent authority ,am ,therefore, satisfied to proceed
under section (5) of sub section (4) of the removal from service (Special
power ordinance 2000) (Amendment Jordinance 2001 and dispense with
the enquiry proceeding as laid down in the said ordinance and am
further satisfied that there is no need of holding departmental enquiry
since the accused Police Officer Constable Sajjad Hussasin No 522 has
been found guilty of gross misconduct as defined in the ordinance ,

I, Mr .ABDUR RASHID D.P.O,Buner as competent authority ,therefore
impose major penalty by dismissing him from service from the date of his

absence.

DISTRICT POLICE OFFICER
BUNER.
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OFFICE OF THE
REGIONAL POLICE OFFICER, MALAKAND -

: SAIDU SHARIF SWAT.

: Ph. 0946-9240381-82 & Fax No. 0946-9240390

Email: digmalakand@yahoo.com

| /E, dated Saidu Sharifthe _08 [ O3 /2023
To: The Dlstrlct Police Offlcer, Buner

'SA No. 1401/2022 OF EX-CONSTABLE SAJJAD I-IUSSAIN NO. 522
SA No. 1765/2022 OF EX-CONSTABLE ABDUL AZIZ NO. 501.

SA No. 1766/2022 OF EX-CONSTABLE FAYAZ AHMAD NO. 282.
SA No. 1767/2022 OF EX-CONSTABLE RASHID KHAN NO. 523

Subject:

-

2w op o=

Memorandum:

. Reference your office Memo: No. 956/Legal dated 06/03/2023 on the subject
 cited above. T
According to this office record none of the subject Police personnel have

. preferred departmental appeal for reinstatement into service in this office

Regiontl Pblice Officer,

Malakand, at Saidu Sharif Swat
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